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FOREWORD

The increasing concern with environmental damage caused by
ill-considered civil engineering and other development
projects has caused nations to establish machinery for the
review and evaluation of such activities in relation to
the potential environmental disturbance they may produce.
Considerable attention has been directed, in this
connection, to the arrangements set up in the United
States of America whereby agencies of the Federal
Government must file environmental impact statements
before commencing activities that may have environmental
repercussions. The present study examines the principal
instrument on which this machinery rests, the National
Environmental Protection Act 1969 (NEPA), and points to
issues that should be taken into account before legisla-
tion for a similar purpose is developed for other
jurisdictions. Such an analysis is of special importance
since NEPA has been created within the social, political
and legal systems of the U.S.A., which are markedly
different from those of most other nations, and it seems
certain that solutions differing perhaps in major ways
will need to be evolved for other circumstances.

NEPA applies to the proposed activities of Federal
agencies. Machinery to cover the environmental impact of
works undertaken by the organs of other levels of
government and by private concerns may also be needed as
well as for activities that may have an environmental
impact outside national boundaries. These and allied
matters can be the subject of other studies.

The present paper is the outcome of research undertaken by
the author as a project carried out under the auspices of
IUCN at its Environmental Law Centre, Bonn, Federal
Republic of Germany, with support from the Fund for
Environmental Studies (FUST), whilst acting during 1973-74
as Research Fellow, International Council on Environmental
Law.

The staff of the Environmental Law Centre is analyzing the
large collection of legislation and regulatory texts
relating to the environment available at the Centre for a
variety of purposes, and legally-trained personnel from
various jurisdictions have been invited to take part in
this programme. The present series provides a medium for
publication of the results of such analytical work as well
as other studies undertaken by IUCN in the field of
environmental policy and law.
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P A R T I

UNDERSTANDING NEPA - ITS LIMITATIONS

AND POSSIBLE EXTENSIONS



CHAPTER 1

BACKGROUND AND INTRODUCTION

On January 1, 1970, the President of the United States
signed into law a bill called "The National Environmental
Policy Act" (NEPA).1 The legislation was a political
compromise but one that enjoyed wide support due to a
growing national and congressional awareness that environ-
mental problems were real, growing more acute, and that
the nation had not sufficiently addressed or sought to
ameliorate these problems.2 The key to the legislation
following an opening and rather high sounding declaration
of national environmental policy3 is Section 102 which
among other things requires all federal agencies to:

. . . include in every recommendation or report
on proposals for legislation and other major
federal actions significantly affecting the
quality of the human environment, a detailed
statement by the responsible official on -

(i ) the environmental impact of the proposed
action,

(ii ) any adverse environmental effects which
cannot be avoided should the proposal be
implemented,

(iii ) alternatives to the proposed action,

(iv ) the relationship between local short-term
uses of man's environment and the maintenance
and enhancement of long-term productivity,
and

(v ) any irreversible and irretrievable commit-
ments of resources which would be involved
in the proposed action should it be imple-
mented.4

This statutory language not only requires the preparation
of what came to be called "environmental impact state-
ments", but outlines the issues to be dealt with. These
statements were quickly recognized to be the heart of the
legislation, the mechanism which could, if fully utilized,
translate broad policy pronouncements into new decision-
making processes.
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Without attempting to catalogue specific harms to be
avoided or to define performance standards that must be
met, NEPA proceeds on the simple (perhaps naive ) assump-
tion that the preparation of an impact statement for all
major federal actions will in itself protect the nation's
resources and environment. This will be achieved by
focusing private, public and, more important, agency
attention on those particular environmental factors which
bear on each individual project and action being proposed.
As a result of this analysis some projects and actions
will be precluded altogether. Others will be undertaken
but impact statement preparation will assure that they
reflect a heightened sensitivity to existing environmental
factors. The unspoken assumption of NEPA and the require-
ment that impact statements be prepared is that federal
agency decision-making processes are with some few excep-
tions, objective, apolitical and capable of being re-
oriented in the face of new data inputs which focus on a
range of environmental factors heretofore largely ignored.

The mechanics of impact statement preparation are
almost totally ignored within the framework of the legis-
lation. What direction exists in this regard is contained
in the President's Executive Order implementing NEPA5 and
in the Impact Statement Guidelines issued by the Council
on Environmental Quality (CEQ).6 These Guidelines have
subsequently been supplemented by guidelines and rules
issued by each federal agency detailing their impact
statement preparation processes and more recently by court
decisions which have served to clarify and define ambig-
uous aspects of the original act.

The CEQ is created in a separate section of NEPA and is
intended to be an implementing and watchdog body as well
as an environmental policy-formulating body charged with
advising and capable of consulting directly with, the
President.7 Some of its other duties include the review-
ing and appraisal of programmes of the federal government
in light of the declared national environmental policy, the
undertaking of basic environmental studies and research,
and the preparation of an annual report setting forth the
existing status of all major segments of the nation's
environment and the adequacy and availability of the
nation's natural resources.

There are other lesser but not insignificant procedural
requirements designed to facilitate protection of the
environment which are imposed on federal agencies. These
include the duty to make information available to state and
local governments, assist the CEQ, study and recommend
changes in their existing statutory authority to facili-
tate carrying out the environmental policies embodied in
NEPA, etc.8
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Overall the legislation is not imposing in its length -
it is not detailed or precise. There is both a studied am-
biguity and a certain pompousness of tone, but cynics who
thought NEPA was mere window-dressing have in the almost
four years of its operation been proved wrong.9 A combin-
ation of events not the least of which include a broadened
concept of standing10, the rise of citizen (public) in-
terest groups committed to protecting the environment11,
and forthright judicial review of federal agency NEPA-
implementing actions serving to define and delineate the
act12, has produced a useful tool. NEPA is a device which
more effectively than any other to-date balances legitimate
development and environmental interests.

The intent of this paper is to suggest that many of the
approaches to dealing with environmental problems con-
tained in NEPA (particularly the use of impact statements)
and/or subsequently developed by the CEQ and courts inter-
preting NEPA can and should be adopted by other nations.
Indeed the almost four years of American experience with
NEPA enables certain corrections and refinements to be
developed of which nations who would now utilize this ap-
proach can be the beneficiaries. No effort will be made to
prepare an ideal version of a "national environmental pol-
icy" or "impact statement" act. National differences in
political and legal systems would make such a task point-
less. Existing U.S. legislation and the implementing CEQ
guidelines are a sufficient model to the extent one is
needed (see Appendices 1 and 2). Instead, basic principles
and approaches to developing national environmental policy
and impact statement legislation will be examined. From
this discussion legal scholars and draftsmen in individual
countries can develop precise legislation and guidelines
fitting their own particular needs and situation.

It seems useful also to point out that NEPA-like or
impact statement legislation cannot stand alone - it is no
substitute for sound water and air pollution control laws,
laws dealing with noise, solid waste, land-use planning,
etc. It is a complementary tool. Its focus is on forcing
basic policy decisions (ideally both public and private) to
be made only after an extensive body of environmental fac-
tors and inputs have been made available, weighed, and
accommodated in some "least harms" calculus by the decision
maker.

Lastly, one cannot predict the climate of receptivity to
any piece of legislation. The more or less favorable U.S.
experience with NEPA may indeed prove to be unique - a
product of the aforementioned combination of public press-
ure, broadened concepts of standing, judicial courage, etc.
This seems unlikely, but one must be prepared to say that
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though parallel forces are working in many countries,
perhaps only a few will find in NEPA-like or impact state-
ment legislation a tool suited to their temperament, legal
system, and the times. For these countries, however,
legislation patterned after NEPA and drawing upon four
years of NEPA experience may prove invaluable - a key to
dealing with a much wider range of environmental problems
than the NEPA-like or impact statement legislation itself
addresses. A tone may very well be set - a commitment
made - one which all political leaders and parties will
subscribe to.13

There are a number of complementary environmental pro-
tection steps which, though important, nonetheless ought
not to be undertaken in the guise of or as part of for-
mulating NEPA-like or impact statement legislation. For
example: the broadening of the concept of standing - this
is a procedural matter and is best dealt with in a separ-
ate judicial or legislative context14; the establishment
of standards for various types of effluents - this is a
technical matter and is best handled by agencies charged
with monitoring a particular type of effluent exercising
their rule making powers15; governmental reorganization of
agencies dealing with some aspect of environmental control
or development - this is an administrative, an organiz-
ational matter and is best handled either by executive
order or separate legislation.16 The question is not
whether these steps should be undertaken - the answer to
that is almost certainly, yes. Indeed, most countries, if
they are at all serious about dealing with environmental
problems, will sooner or later have to address themselves
to each of these areas of concern. But these measures
(broadened standing, establishment of effluent standards,
and governmental reorganization of environmental agencies )
are not the same as and should not be confused with for-
mulating NEPA-like or impact statement legislation. They
are actions complementary to such legislation. Each is
important and, to the extent deemed necessary by indi-
vidual nations, should be pursued at a time and in a man-
ner consistent with their particular needs and legal sys-
tems. In other words, NEPA-like or impact statement
legislation which tries to do too much is not only likely
to become too cumbersome to succeed, but is also likely to
marshall considerable opposition thereby endangering its
chances of adoption.17

Pursuing this point - there are several other environ-
mental protection steps which arguably could be included
in a full blown "national environmental policy act" but
which this writer believes should also be dealt with (as
were the foregoing so-called "complementary" environmental
protection steps ) in a separate manner rather than within
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the context of NEPA-like or impact statement legislation.
For example: the raising of "freedom from environmental
harm" to the status of a fundamental and legally protected
right18; the taking of a position in the "growth
no-growth" controversy along lines that at most call for
"limited growth"19; and the creation of a judicial or
super-agency reviewing body which must approve all pro-
posed public and private projects with respect to environ-
mental factors and effects.20

The question here is not whether these steps or issues
are legitimately within the theoretical purview of NEPA-
like legislation. The answer to that is probably, yes
and many have been critical of the U.S.'s NEPA because it
avoided dealing fully with these issues. The real
question, however, is should they be dealt with in NEPA-
like or impact statement legislation? A strong argument
can be made that they should not - that the U.S. approach
if lacking in boldness was tactically sound.

There is considerable controversy surrounding each of
these measures. Some suggest "freedom from environmental
harm" should enjoy even greater status, that it should be a
constitutionally protected right21 - others insist that
existing tort law provides adequate remedies. Many of the
"developed" as well as almost all of the "emerging" nations
would flatly reject any NEPA-like or impact statement
legislation which suggested "no-growth" or even "limited-
growth" strategies.22 And the centralizing of all sub-
stantive decision-making in a single reviewing court or
agency assumes a wisdom and expertise that is not likely
to exist and is fraught with potential for abuse and the
exercise of political pressure.23

Without going further into the merits, details, or
implications of any of these proposed steps or issues, the
controversy and honest division of responsible opinion with
respect to them justify taking the position that they too,
as a general proposition, ought to be left outside the
scope of NEPA-like or impact statement legislation. They
too should be seen as separate ("complementary" if you
like ) issues and dealt with, to the extent deemed necessary
or desirable, in a manner consistent with individual
national political and legal systems.

Finally, legislation patterned after NEPA and requiring
the preparation of impact statements should probably not
give NEPA-implementing responsibilities to an existing
pollution control or mission oriented agency whose biases
for or against the environment are established and known.24

The development and shaping of implementing strategies for
NEPA-like or impact statement legislation calls for the
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creation of a new body, analogous to the CEQ in the U.S.
experience. Such a body must be free of historical biases
and must be detached from the day-to-day delivery of
governmental services and inter-agency competitions.25 It
must develop an over-view, a reputation for balance and
objectivity. More than anything, in shaping a policy it
must look to the long-run consequences of the implementa-
tion processes which it is formulating and which are to be
imposed on the rest of government and possibly on lower
levels of government and segments of the private sector
as well.



CHAPTER 2

WHAT NEPA-LIKE OR IMPACT STATEMENT LEGISLATION
MUST MINIMALLY INCLUDE

Reference is made throughout to NEPA-like not just impact
statement legislation. It seems clear that legislation
which merely requires that impact statements be prepared,
roughly along the lines of those required in Section 102 of
the U.S. legislation, does not go far enough. If a nation
is going to pursue and improve upon the U.S. approach, the
requirement that impact statements be prepared is only a
necessary first step. It must be recognized that legis-
lation of this type does not implement itself. As pre-
viously suggested, an equally essential second step is the
creation of a body, roughly analogous to the CEQ, charged
with giving coordination and implementation direction to
whatever impact statement requirements are imposed. Third-
ly, some form of preamble, statement of policy, declaration
of legislative intent - whatever one wishes to call it -
seems essential. For reasons already suggested, it can and
probably should stop short of elevating "freedom from
environmental harm" to the status of a legally or consti-
tutionally protected right. But it should at least put the
government on record, along the lines of Section 101 in the
U.S. legislation, as favoring a wide range and high degree
of environmental controls26 for long-run humanitarian and
economic reasons if for no other.27

The fact that these three steps, taken in tandem, par-
allel the U.S. experience is coincidental - they are three
of what appear to be four minimally essential parts of
effective legislation embodying the rationale and prin-
ciples which underpin NEPA and the use of impact state-
ments generally. The fourth, an unfortunate omission or
gap in the U.S. legislation, involves the establishment of
a post-impact statement evaluation and adjustment pro-
cess.28 Performance must be measured against promise -
and adverse performance appropriately modified. In other
words, if the whole exercise is to have any real meaning,
there must be a mechanism, anticipated at the outset,
which will evaluate projects during the time they are
being undertaken and after completion to measure environ-
mental impact performance in fact, against what was fore-
seen and anticipated at the time that particular project
was on the drawing boards. At this earlier time the
project was subjected to impact statement analysis based
on what was then known and foreseen. Had the results not
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been favorable or at least acceptable, the project would
probably have been abandoned at that point. If instead,
the project is allowed to proceed (implying acceptability)
but actual events and subsequent data show adverse
environmental effects which exceed what was anticipated by
some predetermined degree29, there must be a capacity to
compel a range of additional, remedial, or harm-mitigating
steps to be undertaken up to and including, if necessary,
abandonment of the project.30

Such a responsibility could be undertaken by the body
initially established to be an implementing, guideline
developing, coordinating body (analogous to the CEQ) - but
this evaluative function must be seen as quite different
from these initially assigned tasks. One should not pre-
clude the possibility that this evaluative responsibility
would be undertaken jointly by several existing line
agencies of government competent to make such a judgement
or by a separate agency in or out of government. Whoever
performs the function should rely, to the fullest extent
possible, on objective measurements of environmental con-
sequences flowing from observable events comparing these
with anticipated results articulated and contained in pub-
lished impact statements.31 The key point bears reiter-
ating: significant disparities must trigger remedial or
mitigating steps which lessen adverse environmental
effects, if not to their initially estimated levels, at
least to acceptable levels.



CHAPTER 3

NEPA-LIKE OR IMPACT STATEMENT LEGISLATION
BEYOND THE MINIMUM

There are a number of other steps (most of which, like
step four in the preceding chapter, are not part of the
U.S.'s NEPA) beyond the four already outlined, which NEPA-
like impact statement legislation could include. The most
significant is extension of the legislative provisions
(principally impact statement preparation) to the major
actions of governmental bodies (state and local) below the
federal level.32 This may require the development of care-
ful rationale in countries with a federal republic form of
government, which have not yet recognized the national
character of environmental harms, and which have a strong
tradition of powerful and more or less autonomous state and
local governmental operation.33 However, the ability in a
widening range of circumstances to show the spillover (i.e.
from state A to state B) of environmental effects of ac-
tions which may on their face appear to be only of state or
local character should enable this extension of the legis-
lation to be made.34 In countries with centralized na-
tional governments this, of course, will not be a problem.
In either type of nation state, the justification for
extending the act in the manner suggested lies in the sim-
ple reality that a large (and in many countries an in-
creasing) number of decisions and projects which will have
profound and long-run effects on the environment are being
made and undertaken by state and local units of government.
If a federal (national) level of government is going to
impose on its decision-making processes a new environ-
mental calculus in an effort to avoid or minimize the ad-
verse environmental effects of its actions, there is then
no logical reason for similar decision-making processes
undertaken by lower levels of government not to be simi-
larly bound.

Additionally, NEPA-like impact statement legislation
could be extended to include a range of private develop-
ment activities which, by virtue of their size and nature
or their use of scarce or dangerous resources, will also
have a significant effect on the environment.35 These
private development activities have historically been
bound only by their own or, at best, by industry-wide
design standards and by whatever state or local govern-
ment environmental controls (if any) existed. The latter
controls have almost exclusively focused on a narrow range
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of land-use considerations and have not dealt with the
broader range of public health, resource conservation and
environmental harm-mitigation factors, which decision-
making predicated on NEPA-like impact statement prepara-
tion and analysis would undertake.

The justification for such an extension lies in the fact
that private development activities have not been success-
fully self-regulated to minimize adverse environmental
side-effects. The cumulative effect of such activities,
more so than the direct activities of federal, state and
local governments, is responsible for a significant degree
of the environmental deterioration in evidence today.
Moreover, the same argument made with respect to extending
NEPA-like legislation to state and local governments ap-
plies here. If governmental decision-making at every level
is to be altered to accommodate a wide range of environ-
mental considerations in an effort to strike more reason-
able balances between environmental and development objec-
tives, there is no logical reason for not extending these
alterations of decision-making processes to similar private
activities.36 One might also note that as a general prop-
osition it is a fundamental duty of government to modify
and regulate private activities and processes which signif-
icantly threaten, affect or intrude upon public interests.
Private actions that contribute to present levels of
environmental degradation are certainly no exception to the
general rule.37

In all situations where NEPA-like impact statement re-
quirements are imposed on private development activities,
the burden of meeting the statutory obligations, of col-
lecting data, of measuring impacts, presenting alterna-
tives, determining both short and long-run effects, and of
deciding (at least initially) the precise nature and design
of the project, including any environmental harm-mitigating
components, should be placed on the private developer seek-
ing to undertake the project.38 The developer, after all,
knows more precisely than any governmental agency the scope
of the activity he would undertake. He already has access
to, or will have to gather for his own needs, the type of
data that environmental impact analysis will require.39

He seeks to profit by disturbing an environmental status
quo. Requiring private developers to undertake the data
gathering and impact analysis just described and to modify
their decision-making processes to take into account these
environmental factors, simply makes mandatory a range of
planning and plan modification functions which responsible
business men are already undertaking before committing
private capital resources to new development projects.
What is new is that this higher standard of care would
now be imposed much more widely.40
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What is also new is that the ultimate balance, struck
between private and. environmental interests, will no
longer be unilaterally decided by the private developer.
Governmental agency actions are already subject to a wide
range of direct and indirect executive, legislative and
judicial reviews which go far to assure that erroneous,
arbitrary, capricious, or merely environmentally unfavor-
able decisions will be modified.41 However, no such
built-in mechanisms temper private decision-making.
Therefore, some form of public review and approval process
must be created at the same time that private development
activities are required to prepare NEPA-like impact state-
ments.

This review and approval responsibility could be del-
egated to the agency (analogous to the CEQ) which has
already been described as a necessary implementing body
(see Chapter 2). Alternatively, it could be undertaken by
a separate body whose tasks would be solely to evaluate
private development proposals and impact statements. In
either case, the legislation requiring private developers
to prepare impact statements (or subsequently developed
guidelines) must spell out with some precision the stan-
dards and criteria upon which the review and approval pro-
cess would be predicated.42 In other words, some quite
precise defining of what is environmentally acceptable,
what risks are too great, what balances are "reasonable"
between competing environmental and development objec-
tives, will have to be undertaken. These definitions can-
not be determined by the reviewing agency on an ad hoc,
case by case basis without inviting a high degree of liti-
gation aimed at removing uncertainty and avoiding random
or arbitrary agency action.43 Notwithstanding the fore-
going, the agency reviewing private impact statements will
certainly need to have some flexibility to both condition
approvals and to deal with unforeseen situations which
could not be the subject of standards prepared before
actual proposals are advanced.44

Governmental review and approval of private development
activities subject to NEPA-like impact statement require-
ments could be conducted exclusively at the federal level
or, alternatively, could be delegated to state govern-
ment.45 Joint state-federal review and approval is also
a possibility.46 The choice will largely depend on the
size of the governments and geography involved, the unique
facets of individual legal systems, and the historical and
political traditions of more, as opposed to less, central-
ized governmental decision-making.

A third step beyond the enactment of minimum NEPA-like
impact statement legislation (the first two being extension
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of such legislation to projects initiated by state-local
governments and extension to private development activ-
ities) is the creation of a series of increasingly strin-
gent and, to the extent possible self-executing "penalty"
or "action forcing" provisions. Such provisions would go
far to insure that those agencies and individuals intended
to be covered by the legislation in fact responded promptly
and as fully as possible to its mandates.47 No such pro-
visions exist in the U.S. legislation and were it not for
the rather dramatic enforcing role played by U.S. courts,
much less would have been achieved with NEPA than has
actually been. Other legal systems may not provide as much
latitude for judicial enforcement and in any event, one
should not depend on either judicial activism or providence
to insure that so important a national policy will receive
full implementation.48

It should be made clear that such provisions are not in-
tended to weigh the scales in favour of the environment.
They are not intended to introduce a bias or unfairness into
substantive decision-making processes. They should insure
only that the NEPA-like impact statement preparation and
analysis requirements are promptly, fully, and fairly car-
ried out.49 If this leads to a fuller gathering of data
and more careful analysis of environmental impact which in
turn produces substantive decisions which are environmen-
tally less harmful than might otherwise have been the
case - that is neither bias or unfair - but the fundamental
purpose of the legislation. "Action forcing" or "penalty"
provisions merely insure that covered governmental agencies
and private developers cannot delay, avoid or half-
heartedly undertake to perform the new duties imposed on
them.50

Examples of the sorts of provisions contemplated as they
would apply to governmental agencies follow. They include
a requirement that each agency publish internal agency
guidelines for implementing the NEPA-like impact statement
legislation by a certain date.51 Periodic revisions should
also be mandated. The implementing and coordinating body
(analogous to the CEQ) should also be required within de-
fined time periods to formulate and reassess its guide-
lines.52 All of these guidelines should then be pub-
lished53, broadly distributed, and agency as well as public
comments invited, which comments would have to be substan-
tively incorporated in early revisions of the guidelines or
negated on the merits.54

Beyond this, each agency's impact statements could be
evaluated and publicly commented upon by those who perform
the reviewing functions previously discussed (see pages 16
and 19) by the implementing and coordinating body.55 Weak
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or plainly insufficient efforts would be deemed a failure
to meet the statutory requirements thus disenabling that
particular project from being advanced in any way by the
agency involved. Agency decisions not to prepare an impact
statement would be similarly evaluated and the agency pos-
ition either sustained or the whole project halted until
impact statement preparation requirements were completely
complied with.56

A more stringent set of agency sanctions might include:
the automatic preempting from legislative debate and/or
appropriations funding of any projects for which complete
and good faith impact statements were not prepared57; the
granting of limited standing to individuals or citizen
groups seeking to force governmental agencies to undertake
the good faith preparation of impact statements, coupled
with a broadened scope of judicial review and clear ju-
dicial authority to enjoin agency action on any project for
which statutory requirements have not been met58; and the
removal of all immunities and barriers to civil damage
actions against the government in situations where no
impact statements have been prepared or less than good
faith efforts in their preparation have been made.59 In
these civil actions, the government could also hold itself
to a strict liability standard leaving open only the issue
of measure of damage.

Obviously too, the door is always open to the executive
to remove agency personnel whose resistance to full im-
plementation of environmental policy becomes apparent. And
the legislature's control over the purse constitutes an
inherent power which should be used to assure agency com-
pliance with NEPA-like or impact statement legislation.60

"Penalties" to assure good faith compliance in relation
to private development activities intended to be covered by
the legislation are not altogether dissimilar from those
described above which are to apply to governmental
agencies. An impact statement review and approval pro-
cess has already been described. Additionally, broadened
standing for individuals and/or conservation groups seeking
to force private developers to comply with impact state-
ment preparation responsibilities should be provided,
coupled with the easing of barriers to private civil
actions. For example, by eliminating the requirement that
plaintiffs must show special damages in nuisance actions
or meet jurisdictional amounts of damage, etc. The key
here is to clothe the reviewing and approving body with the
power, upon minimum showings (certainly no more than prima
facie evidence)61, to obtain temporary and permanent
injunctions prohibiting the carrying out of any private
project for which an impact statement has either not been
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completed or not been approved or which breaches con-
ditions attached to an approval. Injunction must also be
available when the developer asserts, in the reviewing
agency's view incorrectly, that the legislation does not
cover the particular private activity.62

In other words, private developers, who have the burden
of showing that their proposals will not give rise to un-
reasonable adverse environmental effects, must not be per-
mitted to commence actual construction or other implemen-
ting actions on any project unless and until all impact
statement requirements are met and required approvals
(possibly with conditions attached) are in hand.63 This
is an important "action forcing" lever. It is intended to
preclude environmental impact analysis taking place at a
time when the private development actually or very nearly
is a fait accompli and all that may be possible are some
cosmetic, environmental harm-mitigating, alterations.64

It also presupposes that temporary and interim approvals
will not be available.65

Private developer compliance with NEPA-like impact
statement preparation requirements may also be compelled
by a range of criminal sanctions (fines, imprisonment,
etc.) but it must be recognized that historically these
have not been very effective enforcement devices in land-
use and environmental control contexts.66 Courts are
often unwilling to sentence violators of these types of
crimes to prison and the violators are often more than
willing to pay even large fines.67 Furthermore, criminal
sanctions miss the point. It is protection of the
environment that is sought. Injunction - the stopping of
all action on or affecting the land -far more successfully
achieves this goal.

A fourth, perhaps difficult but certainly not minor,
extension of NEPA-like impact statement legislation would
provide mechanisms for the international application of
the legislation.68 All (not just major) governmental
actions as well as private development projects which will
have an effect in nation states other than the originating
country could automatically be required to prepare impact
statements. These would be subject not only to the full
range of domestic reviews and approvals but would also be
submitted for review and comment (if not full approval) to
appropriate governmental agencies in the other affected
nations and ideally to private citizens and environmental
groups in these countries.69 Alternatively, such actions
and project proposals and their accompanying impact state-
ments could be handled (reviewed and approved) by an
independent, jointly sponsored, bi- or multinational
agency which would be given power to modify (or reject)
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proposals, so as to reduce not just the exportation of
environmental harms but adverse effects generally.70 At
the very least, individual citizens in any nation who are
adversely affected by projects (public or private) orig-
inating beyond their country's borders, could be given
standing in the administrative and judicial forums of the
nation in which the harm originates to press claims for
damage71 and to enforce the terms of treaties and the
environmental laws (including impact statement preparation
requirements) of that nation.

In concluding this chapter, two final points should be
made. First, one should not suppose that NEPA-like impact
statement legislation will be universally viewed by the
covered governmental agencies as a regulatory burden. Some
will welcome the broadening of existing legislative man-
dates and use the authority, express and implied, which
such legislation would carry with it, to undertake with
respect to all new proposals not only a more sophisticated
decision-making process but a wider range of environmental
data gathering, investigation and research.72 Such legis-
lation would also be viewed by some agencies as ample
justification for a welcome (and possibly long over-due)
re-examination and modification of all existing and on-
going agency programmes.73 These positive uses of the
legislation should not be overlooked or underestimated.
Many governmental agencies and individuals within agencies
have simply been waiting for appropriate legislation to
enable a harder, more environmentally protective, line to
be taken. Legislation of the type described will enable
these voices to be more readily heard.

Secondly, although the tenor of the discussion through-
out this paper has contemplated action at a national level,
almost all of the positive suggestions which have been
made are compatible with the initial development of legis-
lation at state levels.74 As was suggested earlier, situ-
ations may exist where no other alternative exists. In-
deed, even if it does, the U.S. experience suggests that
NEPA-like impact statement legislation can and should exist
in a complementary and mutually reinforcing fashion at both
national and state levels of government.



CHAPTER 4

CONCLUSIONS

No effort will be made to try to recapitulate in two or
three pages ideas that have taken many pages of text
and notes to develop. Instead, several of the major im-
pressions gleaned in months of working with these ma-
terials and from discussions with other researchers in the
field will be laid out.

To begin with, the U.S.'s NEPA for all of its initial
implementation difficulties must be regarded a success.75

It represents a fundamental reorientation of U.S. federal
agency decision-making processes and it has begun to
achieve what its proponents hoped it would - a better
balancing of environmental and development objectives in
society.76 The initial legislation and implementing
guidelines can be and are being improved. A wider range
of state-local governmental and private decision-making
could be brought within the ambit of NEPA.77 NEPA admin-
istrative review and judicial review processes could be
further strengthened. But the fundamental approach is
sound. The overall implementation process has not proven
either too costly or too cumbersome.78 The benefits are
being realized.

What this means to other nations, which face similar
environmental problems as those found in the U.S. and
which have similar development pressures originating from
a combination of federal government, state-local govern-
ment and private initiatives79, is that the development of
a tool similar to NEPA, capable of balancing environmental
and non-environmental factors, is immediately possible.
In short, NEPA-like impact statement legislation seems
capable of use by others. It is not unique legislation
made necessary and possible by events and institutions
peculiar to the U.S. alone. There appears to be no sig-
nificant reason why principles underlying NEPA and impact
statement preparation and analysis processes cannot be
exported, modified as necessary, and used by a wide range
of other nations. This was the fundamental underlying
premise of this paper and it re-emerges now as the funda-
mental conclusion.80

NEPA-like impact statement legislation must be dis-
tinguished from and not confused with other environmental
control measures which a nation may undertake. It is not
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a substitute for these other controls, e.g. noise, air and
water pollution control laws, land use controls, pro-
cedural reforms, etc., but a complementary tool. It is not
actually an environmental control measure in the strict
(or traditional) sense but is a more basic device - it
seeks to reorient decision-making processes by the in-
clusion of new factors, environmental factors, into the
decision-making calculus at very early stages.81 It
further insists that these factors be accommodated and not
simply talked about and ignored. All this can rightfully
be described as the product of a new awareness of the need
to deal responsibly with our environment.

As this paper suggests, second generation NEPA-like
legislation can and probably should be given broader scope
than the U.S. model. Major state-local governmental and
private actions should almost certainly be included. Also,
four years of implementation, trial and error, adjustment,
court cases, etc., enables those who would adopt similar
legislation today to benefit from this U.S. experience. At
the outset, errors can be avoided, problems anticipated,
impediments removed.82 (Part II of this paper will deal
with many of these issues.)

Lastly, and perhaps of greatest long-run importance,
public and private developers will be forced not just to
consider a broad range of environmental factors early in
decision-making processes, but they will be forced to
modify and adjust projects and actions to these factors.
Their environmental analysis and commitments, their per-
formance expectations, will be a matter of record - an
express or implied condition of going forward.83 In these
circumstances failure to measure up to environmental stan-
dards, requirements and commitments will not only be
widely known and a matter of public record, but will also
provide the legal basis for terminating, cutting back,
modifying or otherwise reducing the scope of the devel-
opment activity to those bounds of tolerable environmental
intrusions spelled out and accepted in the final impact
statement.84 Developers, whether public or private, can
no longer proceed blindly. They must seek to understand
the environmental consequences of the projects and actions
they propose. They must be held to acceptable standards
and certainly to their own promises.85

The tools for a sounder approach to the environment are
at hand. What all nations (including the U.S.) must find
is the courage and wisdom to use them creatively.86
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AVOIDING SOME SPECIFIC PROBLEMS



CHAPTER 5

INTRODUCTION

The United States' National Environmental Policy Act was
the product of both some uncertainty as to how to proceed
and of compromise. This produced language that in many
respects was either ambiguous or simply unclear as to what
precisely was meant in particular sections. Most of these
uncertainties subsequently became the subject of liti-
gation87, which over a period of several years gave more
definite content and meaning to the congressional language.
But this is a time consuming and costly process. It un-
doubtedly slowed initial efforts to fully implement the
substantive provisions of the act.

In fairness to NEPA's draftsmen, some of the uncertain-
ties and problems which were litigated and which will be
discussed in the following chapters probably could not have
been anticipated. Only the give and take of implementation
efforts brought them to the fore. Whatever the cause,
however, the ability to use hindsight and to examine
problems which the American experience dealt with is an
advantage to nation states preparing NEPA-like impact
statement legislation today. They can avoid almost all of
these problem areas by either more carefully drafting their
original legislation or by promulgating an initial set of
implementing guidelines88 which unambiguously state the
position that the particular nation state desires to take
on a given issue.

In the following discussions of particular problems
almost no effort is made to suggest solutions. All of the
problem areas involve policy questions which can be re-
solved in any number of ways. The most important thing is
to see the potential difficulty and the alternatives avail-
able. Then individual nations can proceed as they will.
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CHAPTER 6

PROJECTS AND ACTIONS SUBJECT TO - AND
EXEMPT FROM THE ACT

Perhaps the first question that should be resolved more
precisely is - who is covered by the act?89 Earlier dis-
cussions suggested, without attempting to establish pre-
cise definitions, that all major federal, state and local
governmental actions and projects significantly affecting
the environment as well as private actions or projects of
similar scope should be covered by impact statement legis-
lation. But the terms "major" and "significantly affect-
ing the environment" are too imprecise, too subjective.90

If these terms are used in the basic legislation, as a
type of shorthand or for convenience, they should none-
theless be qualified by a more precise definition in a
separate definitions section of the act or by definitions
contained in the initial set of implementing guidelines.91

These definitions should make clear that a "significant
effect on the environment" is presumed, thus requiring the
preparation of an impact statement when actions or pro-
jects (whether governmental or private) beyond a given
size are undertaken. Size then becomes the key to defin-
ing "major" and determines whether a given activity is
within or outside of the act's coverage.92 It may be
expressed in terms of the number of dollars involved in
the proposed action or project or the physical character-
istics of the proposed action or project, i.e. it covers so
many acres, is so wide, so tall, so long, etc.93 Alter-
natively, size deemed "major" may be expressed in terms of
a project's need for more than some predetermined quantity
of basic resources, i.e. energy, labor, materials, etc., or
its development of more than a predetermined quantity of
effluents.94

A more or less sophisticated definition of size involv-
ing any or all of these criteria should be developed at
the outset and modified as experience dictates and as it
becomes apparent that either smaller or larger actions and
projects should be brought within the act's coverage. It
goes without saying that each nation state in defining
size (thus determining "major" and when impact statements
will be prepared) can cast as fine or loose a net as it
desires. The lower the dollar amount, the smaller the
physical characteristics, etc., defined as "major", the
larger the number of actions and projects subject to impact
statement analysis, and vice-versa.
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Closely related to the issue just discussed is whether
"all95 major federal actions and projects significantly
affecting the environment", is meant to literally include
"all" federal agencies - or should some agency exemptions
be contemplated at the outset. For example, although one
may not want to give the military a blanket exclusion,
some critical military projects involving national secur-
ity may require an exemption.96 And to avoid delay (some-
times industry sponsored), environmentally protective
actions or projects of either enforcement or pollution
control agencies may require exemption from what can be
time-consuming requirements of impact statement preparation
and analysis of the theory that these actions are in-
herently less dangerous to the environment and less in need
of impact statement type scrutiny.97 Furthermore, to what
extent is "all" intended to cover actions of the executive
(Presidential) office? Certainly in the areas of foreign
affairs and national security, one must concede that the
executive's responsibilities must be exempt from legis-
lation requiring public disclosure and contemplating public
debate.98 Some might argue that an effort should be made
at line drawing within the executive's areas of responsi-
bility - that is, a separation should be attempted between
those executive duties amenable to impact statement re-
quirements and those involving sensitive foreign, military
and domestic issues not appropriately subject to such re-
quirements.99 However, such an effort may be so difficult
as to warrant total exemption of the executive from the
"all" otherwise covered.

The extent to which the term "all" is meant to cover
legislative action should also be precisely defined. The
U.S. legislation would seemingly require impact statements
to be prepared for legislative proposals meeting the tests
of "major" and "significantly affecting the environment."
However, with some few exceptions the Congress has granted
itself a de facto exemption from NEPA's statutory re-
quirements.100 A strong argument can be made that legis-
lative proposals are ideally suited to and should be
subject to impact statement analysis, particularly those
involving new policy initiatives.101 But a legislature's
unwillingness to bind itself must be taken into account
and if it is not to be bound an appropriate partial or
total exemption should be framed.

Lastly, a number of relatively small, ad hoc or tem-
porary federal entities, i.e. semi-autonomous corporations,
authorities, commissions, etc., or quasi-public entities
(joint public-private bodies) should have their status
under any legislation requiring the preparation of impact
statements expressly stated.102 Such entities may feel
that, because of their temporary character or their
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attenuated relationship with the normal or routine actions
and agencies of the federal government, they should not or
were not meant to be covered by the legislation. Indeed,
some of these small, ad hoc federal entities may be quite
correct in this assumption, but it is unlikely that any
blanket exemption of such entities is appropriate. Some
care in assessing individually both the duration and
functions performed by such bodies and the underlying in-
tent of the NEPA-like impact statement legislation is
necessary in framing legislation or guidelines which either
include or exclude with particularity these "federal" but
somewhat different and irregular bodies.

A failure to undertake a delineation of the term "all"
in any of the contexts outlined above will surely invite
debate and eventually litigation. One way or another a
definition will be fashioned.



CHAPTER 7

WHAT IS MEANT BY "FEDERAL ACTION"

Closely related to the preceding question of which, if
not literally "all", federal agencies or actions should
be covered, is the question of, when is or does a par-
ticular project or action become sufficiently "federal" in
character to fall within the act's coverage?103 This
particular problem does not arise if both private and
state-local governmental actions and projects are included
along with federal actions in the act's coverage and if the
criteria for defining "major" and thus requiring prep-
aration of an impact statement is identical for federal,
state-local and private projects and actions. But if this
is not the case a decision must be made as to the point at
which an admittedly "major" but not covered private or
state-local governmental action or project has a sufficient
touching, nexus or relationship with the federal government
(which if it had undertaken the same project or action
would have had to prepare an impact statement) to require
that private developer or state-local government to prepare
an impact statement and meet any other NEPA-like legis-
lation requirements .104

For example, it is clear that a "major" dam, stream
channelization or harbour dredging project undertaken
directly by a federal agency such as the U.S.'s Corp of
Engineers or a Ministry of the Interior would certainly
fall within the coverage of any NEPA-like act. It is not
at all clear, however, that a "major" private dredging
project (say to build a pleasure boat marina) which does
not require any federal dollars or direct federal work in-
puts, but which does require a federal approval, is or
should be considered "federalized" by this fact alone and
thus subject to NEPA-like legislation requirements. It is
these indirect federal roles: approval, licensing, review,
insuror, guarantor, etc., that are troublesome.105 A
decision must be made at the outset as to which, if any,
of these minor federal roles sufficiently "federalizes" a
project so as to require the preparation of impact state-
ments by otherwise uncovered private developers or state-
local governments.

Trouble may also arise where the federal role is in-
direct in the sense that it consists merely of financial
contribution towards the cost of an otherwise uncovered
private or state-local governmental project or action.
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Where the contribution is large, say in excess of 50%,
perhaps the question is not so difficult - the project is
de facto federal, an impact statement is necessary.106

But where the federal monetary contribution is small,
5-10% or less of total project costs, one must confront the
question of whether and at what point this participation
alone sufficiently "federalizes" otherwise uncovered pro-
jects or actions so that they now require the preparation
of impact statements.

In a complex world where the range and number of inter-
connections between a federal government and the private
sector and between a federal government and state-local
governments are almost constantly increasing, it will take
some careful initial thought and a willingness to sub-
sequently make adjustments to finally determine which in-
direct and minor federal actions (roles) will and which
will not require compliance with NEPA-like legislation by
otherwise not covered private and state-local government
development activities.107 Unless (as is unlikely) you opt
to include almost everything in the act's coverage, that is
all direct and indirect federal actions and projects as
well as all private and state-local actions and projects
which meet the federal test of "major", the problems
raised above must be dealt with. If they are not, liti-
gation will certainly follow to establish a piecemeal, case
by case distinction between "federal actions" which require
compliance with NEPA-like legislation as opposed to those
indirect or minor "federal actions" which, though real,
will not be deemed to compel compliance.



CHAPTER 8

REVIEW OF AGENCY DECISIONS NOT TO PREPARE AN
IMPACT STATEMENT AND OF THE ADEQUACY OF

STATEMENTS PREPARED

Notwithstanding efforts to carefully define "major" actions
to define which, if not "all", federal agencies will be
subject to NEPA-like legislation, and to define which
federal actions are sufficiently "indirect" so as not to
require compliance with such legislation, it is apparent
that controversy will arise and decisions turning on these
threshold issues (to prepare or forego preparation of im-
pact statements) will be made by the public and private
agencies involved. It is imperative that when a private
developer or governmental agency for whatever reason
determines that an impact statement is not necessary that
this decision be subject to some prompt, routine admini-
strative review.108 Additionally, the reviewing agency
must have the capacity to order those parties who have
erred in their threshold determinations to immediately
commence compliance with all NEPA-like legislation re-
quirements .

Relying only on judicial review of such threshold
decisions is inadequate - court processes are often slow
and costly, involve more or less difficult procedural and
standing problems depending on the jurisdiction, and are
not likely to be undertaken as a matter of routine but only
in the most controversial situations.109 However, judicial
review of the decision of the reviewing agency should be
available to affected parties in situations where the re-
viewing agency holds compliance with NEPA-like legislation
is not necessary.110

A logical candidate to perform this administrative re-
view function is the implementing and coordinating body
(analogous to the CEQ) previously described. Alternatively
a separate reviewing body along the lines suggested on
pages 16 and 19 could perform this function. Whichever is
chosen, the point is - where there is any question of the
applicability of NEPA-like legislation, a procedure must
be established whereby all negative threshold decisions by
private developers and governmental agencies (decisions
that impact statements are not required for a particular
project or action) are subject to review.
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Rather than proceeding automatically, the review pro-
cess could be triggered by simple petition to the desig-
nated reviewing agency by any affected outside party when
that party believes that with respect to a particular pro-
ject or action, the initiating developer (whether private
or governmental) has incorrectly determined that an impact
statement was not required.111 Whatever mechanism is used
to initiate a review, the burden should always be on the
private or governmental party contending that NEPA-like
legislation does not apply to a particular project or
action to justify that contention fully.112 Doubts or
close cases should be resolved in favour of compliance.

Private or governmental agency failure to comply with
a decision and order of the reviewing agency that prep-
aration of an impact statement is in fact necessary in a
particular situation must carry immediate and heavy
sanctions - injunctive relief, fines, withdrawal of funds,
revocation of licenses, etc. 1 1 3

Closely related to the previous issue involving review
of threshold decisions (whether an impact statement should
be prepared in a given situation) is the question of, what
is an adequate impact statement?114 It may be easier to
recognize inadequate or sham efforts at compliance rather
than define adequacy, which may change from case to case.
Whichever approach is undertaken, however, the important
point is to clothe an agency, probably the same agency
that is given the power to review and overrule a private
or governmental agency decision that an impact statement
is not required in a given situation, with the power to say
that a particular effort at compliance with impact state-
ment requirements is "insufficient".

What is contemplated here is some systematic, ongoing
comment and review process which routinely picks up and
sends back to the preparing party all impact statements
that are so feeble, so wanting in their preparation, that
they cannot be deemed good faith efforts to comply with
the statutory requirements.115 If, as in the U.S., impact
statement preparation is a two stage process (draft and
subsequently final statements are prepared) this review
should take place at the first or at the earliest point
in time that a purportedly complete impact statement is
available.116

Here too, exclusive reliance on judicial review to deal
with this problem is inadequate. The time involved,
costs, procedural and standing problems and the non-routine
fashion of judicial review all suggest that an admini-
strative approach is preferable. Moreover, though emphasis
should be placed on the prime function of sending back to
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the preparing agency clearly inadequate draft impact
statements, the reviewing agency should not hesitate to
comment on and order improvements to any statement when
it believes such improvements are reasonably within the
capacity of the preparing agency to provide.117 The
obvious intent of the legislation is as full a disclosure
and evaluation of environmental impact as possible, not
some minimal effort which barely passes the test of ad-
equacy. This upgrading of the whole impact statement
process cannot readily be undertaken by a reviewing court.

In situations where the reviewing and commenting agency
finds a statement adequate, those affected parties in
disagreement should be permitted to seek judicial review
of the reviewing agency finding. The costs involved and
the heavy burden of overturning a decision concurred in by
two separate agencies will prevent abuse of this power to
seek judicial review. But the fact that judicial review
is possible will deter the reviewing agency from simply
giving rubber stamp approval to impact statements initially
tendered.

It naturally follows that the reviewing agency must have
the power to order that a new draft impact statement be
prepared when it finds an initial effort "inadequate", as
well as power to order that strengthening changes, alter-
ations, improvements and additional materials be added to
marginally acceptable statements.118 Failure to comply
with such orders must again invoke heavy and immediate
sanctions - injunctive relief, fines, withdrawal of funds,
revocation of licenses, etc.

In situations where there is no doubt that standards
well beyond the minimum are being met in the preparation of
required impact statements (indeed more than the reviewing
agency might reasonably require may be being provided), a
problem that may sometimes arise and require attention is
the establishing of an upper limit to the degree of speci-
ficity, depth and detail of information that an impact
statement should be held to meet. How "full" is "full
disclosure" to be?119 How wide a range of alternatives
must be dealt with?120

One can never literally disclose "fully" or deal with
"all" alternatives because one never has total information
at his disposal. There are always more data that can be
gathered, more research that can be undertaken, a widened
range of less direct but real factors which could be added
into any decision-making calculus. Absolute upper limits
to impact statement preparation may be impossible to
define just as defining an adequate impact statement was
previously admitted to be a difficult, perhaps an impossible
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task (or an unworkable standard). But that does not mean
that in each given situation an upper limit cannot be recog-
nized and established (subject, of course, to readjustments
as new data, information, risks, technologies, etc., emerge).

The establishment of such a limit will not be necessary
in all cases. It should be undertaken only when an agency
claims that with respect to a particular project it is
being pressed to unreasonable lengths in statement pre-
paration by public or, as is more likely to be the case,
private demands for more data, more research, a wider
ranging consideration of alternatives, etc. In these
cases the same agency that reviews impact statements for
adequacy should be enabled to establish an upper limit on
the depth, detail, scope, new research, etc., that will be
required of an agency to meet the requirements of that
particular impact statement. The exercise of this power
must never be used to cover up or keep secret material or
information already in hand121, but only to limit, and then
not totally, the new ground that must be broken in the course
of meeting the requirements of a particular impact state-
ment.

Although the establishment by an administrative re-
viewing agency of an upper limit for various facets of
impact statement preparation should enjoy respect, perhaps
even the benefit of certain presumptions due to the exper-
tise of the reviewing agency; here, too, judicial review
should be available to those who argue that such limits
cut off impact statement preparation and analysis at
premature levels, at points where the full environmental
risks of a project are incompletely or erroneously assessed.
The agency, on the other hand, should not be able to seek
judicial review on the grounds that it is being asked to do
too much by the reviewing agency.



CHAPTER 9

WHO PREPARES THE IMPACT STATEMENT

A problem that can be avoided at the outset by either more
precise statutory language than the U.S. act contains, or
within the context of an initial set of implementing guide-
lines is - who prepares an impact statement? This issue
arises in at least two quite separate contexts. First,
when a clearly covered major federal project is undertaken
as a joint project by more than one federal agency122, and
second, when a federal agency seeks to delegate its re-
sponsibility to prepare an impact statement to private or
state-local governmental licensees or grantees.123

Several approaches seem possible in the first situation.
The U.S., with only modest success, sought to designate a
so-called "lead agency" when joint federal agency projects
requiring NEPA compliance were to be undertaken. This
agency would have primary responsibility for preparing the
impact statement after consultation with and inputs from
the other participating federal agencies.124 The diffi-
culties encountered in the "lead agency" approach included
delay in exchanging and passing information back and forth
between the agencies; the absence of authority (in the
CEQ or anywhere else) to designate which agency is to be
the "lead" where none of the joint agency sponsors want the
task or overall responsibility of meeting NEPA require-
ments; and the inability to resolve conflicts which arise
respecting environmental goals, values, balances struck,
etc., between the jointly acting agencies.

Another approach advocated by some would require each
of the jointly acting federal agencies to prepare its own
separate impact statement.125 The obvious defect here is
that a single project may then have as many as a half
dozen impact statements prepared for it. These may each
be different in some respects but obviously they would be
similar or duplicative in many other respects. The costs
of this redundancy may be very high.

Still a third approach would require the preparation of
only one statement with respect to a single project but
would, however, not put the burden on any one (so-called
"lead") agency. Instead an ad hoc committee with represen-
tatives from all of the participating federal agencies
would be formed to put together the impact statement.126

Any of these approaches can probably be made workable, but
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some initial attention must be paid to the problem and more
importantly to the strengths and weaknesses of each of the
possible solutions.

Before deciding whether a federal agency should be able
to delegate to private or state-local governmental li-
censees or grantees all or any part of the responsibility
for preparing required impact statements, there are a large
number of policy and practical considerations which need to
be evaluated. For example, who has best access to the
data, sufficient personnel (both in number and technical
competence), and time? Is delegated or joint preparation
possible, feasible or desirable? Does delegation or joint
preparation give rise to irreconcilable conflicts of inter-
est?127 An argument for limited delegation of certain
impact statement requirements would emphasize that such a
delegation can provide more accurate and much earlier draft
statements than are often available now and need not imply
federal agency acceptance of the delegates' work product
or a shifting of the ultimate burden of responsibility for
the entire impact statement from the federal agency.128

Those opposed to even limited delegations can argue that
allowing licensees and grantees who have a stake in the
outcome of the impact statement preparation and analysis
process to be delegated responsibilities for preparing such
statements, will invite wholesale bias as well as subjec-
tive self-serving assumptions and declarations. Further-
more, such a course will be an opening wedge in subverting
a basic intent of NEPA-like legislation which is to force
federal agencies to undertake their own extensive, early
and complete environmental analysis of all proposed actions
and projects.129

The U.S. experience seems to suggest that the better
reasoning lies in the direction of little, if any, dele-
gation. But individual nations enacting NEPA-like legis-
lation must themselves examine the problem, assess their
own situation and institutions, and take whatever position
seems most appropriate.



CHAPTER 10

TIMING IN IMPACT STATEMENT PREPARATION

The question of when (sooner or later) required impact
statements should be prepared has been a troubling one.130

Some agencies, consciously or unconsciously, have avoided
the spirit and substantive intent of NEPA legislation by
preparing draft impact statements so late in the decision-
making process that the statements were not a factor in,
or input to, that process but were instead little more
than justifications or apologies for decisions already
made.131 These agencies argued that the vast array of
data, assessments, evaluations of alternatives, etc.,
precluded an earlier preparation which, had it been made,
would have been largely guesswork and contained signi-
ficant data gaps.

Alternatively, some agencies have consistently produced
draft statements that seem to meet the requirements for
early assessment of environmental factors, but they have
done so at a price. Many of these statements are so
sketchy, so lacking in data and in precise disclosure of
pertinent information, that they too avoid much of the
intent of NEPA and surely prevent informed public evalu-
ation and comment on the proposed project. The problems
caused are exacerbated when necessary follow-up and
supplementary data are only slowly developed and grudgingly
released prior to submission of a final impact statement.132

These agencies justify their conduct by noting NEPA guide-
lines calling for early statement preparation and by call-
ing attention to the fact that the very division of state-
ment preparation into two stages (a draft and a final
statement) contemplates omissions and gaps in draft state-
ments which will be corrected, in large part if not total-
ly, by information obtained in the interim and included
eventually in the final statement.

Obviously there is an element of truth in both of these
positions, but it must not be over-stated. The fact of the
matter, in spite of surface appearances to the contrary, is
that there are no irreconcilable problems. There are only
agencies seeking in part or in whole to avoid NEPA re-
sponsibilities 133 and agencies that are willing to give the
spirit and intent of NEPA a fair trial. The former trot
out the arguments outlined above to justify obfuscating
and making NEPA appear unworkable. The latter make every
effort to get draft statements out as early as possible
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but at the same time insist that the element of guesswork,
data gap, etc., be kept to a minimum and essential follow-
up or supplementary data gathering be immediately under-
taken, digested and analyzed, and the results promptly and
widely distributed.

Furthermore, the latter agencies almost always see
impact statement preparation, analysis and revision up to
and beyond the preparation of a final statement on a
particular project as an ongoing process rather than a
one-shot, point-in-time, yes or no environmental evalu-
ation (or justification as is often the case).134 This
causes them to have a better grasp of a situation earlier,
a better ability to pull together both draft and final
statements, more real impact on the decision-making pro-
cess, and better rapport and more credibility with public
and private environmental watchdog groups who screen impact
statements with some care. Moreover, these agencies tend
to make agency policy and all information (draft statements,
base data, supplementary data, revisions, final statements,
etc.) readily available to all interested parties in and
out of government. They tend to use more effectively the
processes of inter-agency information exchange and review
as well as public hearing, review and comment processes.135

Guidelines or initial legislation dealing with the
timing of impact statement preparation should embody all
of these latter approaches at the outset. Recent modifi-
cations in the U.S.'s NEPA guidelines bear this out.136

Writing on this point in its Fourth Annual Report, the CEQ
stated:

The proposed new guidelines emphasize that environ-
mental considerations should be taken into account
from the beginning of the decision-making process.
Initial environmental studies, for example, should
be undertaken concurrently with initial technical
and economic studies. Too often agencies have
written statements to justify decisions long since
made. If they had begun their environmental assess-
ments at the conception of their projects, the
environmental information could have been integrated
into, rather than tacked onto, the decision-making
process, and in many cases delays could have been
avoided. Under the proposed guidelines, draft impact
statements are to be prepared and circulated at the
earliest possible stage in the decision-making pro-
cess.137

Clearly, the emphasis is not just on early statement
preparation, but on the development at an early stage of
sound environmental impact assessment processes. That's the
key.
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A number of related but minor points that should be
given some consideration include the minimum length of time
before commencing a project that a draft impact statement
should be filed, the length of time between draft and
final statements (during which the processes of public
hearing, review and comment would operate), and the length
of time after final impact statement submission before a
project could be commenced.138

One's initial reaction might be to solve these problems
rather mechanically by simply picking out what would seem
to be reasonably suitable fixed times, for example: six
months, 120 days, 60 days, respectively. The U.S. approach
to these problems was more or less along this line, but
unfortunately the advantages to such an approach - sim-
plicity, uniformity, certainty, are all outweighed by its
inflexibility. The simple reality is that with respect to
some projects, a six, nine, or even twelve month draft
statement lead time is inadequate and 60, 90, or 120 days
for public review and comment is also insufficient. For
other projects fixed time intervals may be too long.139

The answer seems to lie in the direction of establishing
some "advisory" or, if deemed necessary, fixed time inter-
vals but with clear authority in either the implementing
body or in one of the reviewing bodies previously discussed
(see pages 15, 16 and 19) to lengthen any or all of the
individual time intervals and possibly even shorten them
as the nature, degree of controversy and difficulty, public
interest, etc., require. Projects of significant scale or
those involving new and debatable policy thrusts may re-
quire two or more years of draft statement lead time.140

They may require many months of public scrutiny, debate and
comment, and a similar lengthy period after final state-
ment preparation for all parties to digest the import,
direction and final form of the proposal. Then all parties
can responsibly develop the positions they would take with
respect to the proposal. These actions should all be
possible without the duress of restrictive time frames or
a rather immediate project commencement date.

A flexible approach in these matters should have some
useful side-effects. The need to rush to court to enjoin
commencement of projects, which allegedly have not had the
benefit of adequate impact statement preparation and
analysis because of insufficient time, would be reduced.141

It would also reduce the inclination of some agencies to
avoid NEPA-like legislation requirements by delaying and
meeting only the minimal time interval requirements. These
agencies would simply face administratively granted exten-
sions of time (and whatever censure that: produced) and soon
would begin themselves to schedule impact statement compliance
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processes more realistically. Lastly, all parties in and
out of government would begin to focus their attention, as
properly they should, on the more significant proposals142,
which would be accorded larger blocks of time to comply
with each phase of impact statement preparation, comment
and review, allowing the more routine matters to be allo-
cated a minimum but adequate quantum of time.

Another timing problem of relatively minor importance,
but one that should be resolved either by the NEPA-like
legislation itself or by implementing guidelines, is that
of periodic updating and/or a completely new submission of
an impact statement for projects or actions which extend
over several years.143 Original impact statements pre-
pared while projects or actions are in the proposal stage
are intended to assist in determining whether the proposed
activities should be initiated. As previously suggested,
information gaps, rough estimations, broad assumptions,
must often be relied upon. In spite of these shortcomings,
these data are often sufficient to show that some projects
and actions ought not to be undertaken.144 Many projects
and actions are of course begun often with modifications
suggested by the original impact statement preparations
and analysis process. As these projects and actions un-
fold (a process which can take many years) much of the data
and many of the conclusions contained in the original final
impact statement can be supplemented and reexamined. The
justifying rationale of many approved projects will either
be borne out (in substance if not in precise detail) or
will be shown by the flow of actual events to be signifi-
cantly in error. Further environmental harm-mitigating
modifications in the project or action may be possible, to
deal with greater than anticipated adverse environmental
effects. In some cases, however, projects may need to be
halted because avoidance of unacceptable harm is not
possible and continuance and completion of the project is
now seen to be unjustifiable.145

These last two steps - modification of projects and
actions during the course of construction or implementation
and termination of projects and actions which have been
begun in good faith on the basis of initially acceptable
impact statement analysis but which subsequent data and
analysis show to be unjustifiable, are not likely to be
initiated by agencies responsible for a project unless
there exists a procedural mechanism which forces periodic
re-evaluation of initially approved projects.146 Agencies
have a vested interest in pushing ahead, in saving face, in
adhering to decisions (even incorrect ones) once made, in
maintaining a momentum and level of expenditure, in not
appearing ever to have made errors in fact or judgement.
These are unacceptable although not altogether unnatural
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tendencies. They can be avoided in part by the sort of
procedural mechanism suggested - specifically, a re-
quirement for a complete updating of impact statements
after two years for all projects or actions not yet com-
plete which are being carried out on the basis of an
originally acceptable impact statement analysis.147 This
updating process must include a review of all data and of
the conclusions which led to the original decision to
proceed with the project or action, with an eye to sup-
plementing the data and changing or modifying, as necess-
ary, these original conclusions and the ultimate decision
they produced.

Additionally, projects and actions of even longer dur-
ation, which again are being carried out on the basis of
an originally acceptable impact statement analysis, should
be required to prepare completely new, second generation
impact statements, constructed afresh from the ground up,
every four years.148 The same capacity to change, update
and modify data and original conclusions and, if necessary,
the fundamental decision to proceed with a project or
action following the impact statement updating process just
recommended must, of course, also exist here.

In summary, original impact statements, which justify
projects or actions taking place over a long span of years
cannot be allowed to stand indefinitely. Agencies pre-
paring impact statements often resist critical reappraisals
of decisions once made. Therefore, a thorough updating of
impact statements is required for projects not complete
within two years of original statement preparation. Also,
an even more comprehensive second generation impact state-
ment and analysis is required for projects and actions not
complete four years after original statement preparation.
These updating and resubmission processes must be subject
to many, if not all, of the same standards of care in
preparation, public and private review, etc., as are re-
quired for original impact statement preparation. And
above all, it must be clear that if changed conditions, new
information, technological innovation, etc., produce a new
calculus - if the project or action can no longer be
justified - either the agency itself or an appropriately
designated body must be capable of ordering its modifi-
cation or termination.149 This whole process can and
should be coordinated with the previously discussed post-
impact statement evaluative process (see pages 15 and 16).



CHAPTER 11

DEALING WITH "CUMULATIVE" AND "SECONDARY"
EFFECTS IN IMPACT STATEMENT PREPARATION

Two closely related types of problems that must be recog-
nized and accommodated are: 1) those arising from the
"cumulative" effect of a number of projects, which viewed
individually may seem so innocuous from an environmental
standpoint that each is allowed to proceed, or which viewed
individually may not even be subject to the requirements of
impact statement preparation150; and 2) those arising as
a "secondary" (or indirect) consequence of a project whose
direct environmental effects are not sufficiently adverse
to warrant prohibition or which, when its direct effects
only are considered, is not even subject to NEPA-like
legislation.151

Unless prevented by appropriate legislative language or
legislation implementing guidelines, the natural tendency
of those required to prepare impact statements seems to be
to look at as narrow a range of factors as possible -
direct rather than indirect effects, controllable factors
as opposed to those factors over which one has little or no
control, the immediate project as defined rather than the
larger pattern of activities of which this project may be
only a small part.152 All these tendencies, whether con-
sciously or unconsciously undertaken, have a distorting
effect on the spirit and substance of NEPA-like decision-
making processes.

Early U.S. experience with NEPA offers a striking
example. "Cumulative" and "secondary" effects tended to be
either ignored or underestimated. More recently with re-
spect to "secondary" effects the CEQ in its Fourth Annual
Report noted that revised guidelines:

. . . explicitly require agencies to discuss the
secondary environmental impacts of their actions,
particularly on population concentration and growth.
Many federal actions - such as highway and sewer
construction and water resource development - attract
people to previously unpopulated areas and indirectly
cause pollution, congestion, and land development
that probably would not have existed otherwise.

In the past, agencies have generally given only limi-
ted attention to secondary impacts. Agencies often
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neglected secondary effects analysis because they
felt that they had neither responsibility for nor
the power to control such effects.153

The inference is that this is about to change - and so
it should. Merely because an agency (whether public or
private) which may be required to prepare an impact state-
ment on a particular project, has little direct responsi-
bility for and cannot prevent or adequately regulate sec-
ondary effects, because it usually has no or only limited
jurisdiction over the land upon which these secondary
effects occur or the people who cause them, it does not
follow that these effects cannot be estimated with some
precision. Nor does it follow that the adverse character-
istics of these effects ought not to be part of the
decision-making calculus - a factor in determining first,
whether an impact statement is required and second, whether
the proposed project should be undertaken.154

And if the project is undertaken, the impact statement
should outline a range of direct actions by the sponsoring
agency to mitigate or avoid those adverse secondary effects
which are within their power to control.155 Additionally,
the statement should contain recommendations to those pri-
vate and public agencies more readily able to deal with
secondary effects, outlining appropriate actions which they
can take to reduce the adverse character of these ef-
fects.156 Some assistance may have to be provided by the
guideline preparing and implementing agency to facilitate
recognition and measurement of as wide a range of secondary
effects as it seems prudent to require agencies preparing
impact statements to handle, in as much as it is not poss-
ible to deal with all such effects.

"Cumulative" effects were recognized in both the early
and present U.S. NEPA guidelines:

In considering what constitutes major action signi-
ficantly affecting the environment, agencies should
bear in mind that the effect of many federal de-
cisions about a project or complex of projects can
be individually limited but cumulatively consider-
able. This can occur when one or more agencies over
a period of years puts into a project individually
minor but collectively major resources, when one
decision involving a limited amount of money is pre-
cedent for action in much larger cases or represents
a decision in principle about a future major course
of action, or when several government agencies indi-
vidually make decisions about partial aspects of a
major action. In all such cases, an environmental
statement should be prepared if it is reasonable to
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anticipate a cumulatively significant impact
on the environment from federal action.157

The inability or failure, of both the CEQ and private
environmental groups, to fully recognize and scrutinize
this phenomenon allowed some federal agencies to avoid
NEPA responsibilities. They simply fragmented major under-
takings into their logical constituent parts, looked at
each individual project and pronounced it either outside of
NEPA jurisdiction or satisfactory under NEPA standards, and
in that way sought to finesse real evaluation of the cumu-
lative impact which the overall group of projects would
have.158 This is not to say that every project or action
is part of some larger whole, but in fact many are, some-
times without the sponsoring agency even being aware of the
fact.

An objective definition of the precise point at which
cumulative effect is significant enough to warrant atten-
tion by those nominally having to comply with NEPA-like
legislation may be possible as experience with impact
statement preparation and analysis develops. At the out-
set, however, perhaps the best way to deal with this prob-
lem is again to rely on either the implementing body or the
reviewing agency previously described to determine in each
case of uncertainty brought to its attention if and when,
and to what extent, cumulative effects must be dealt with.
Here again, decisions which hold that an impact statement
is not necessary or which narrow the scope of a statement
should be capable of being subjected to judicial review by
aggrieved parties.



CHAPTER 12

STATUS OF PROJECTS "UNDERWAY" AT THE TIME
NEPA-LIKE LEGISLATION IS ENACTED

A problem almost certain to provoke controversy and liti-
gation if not dealt with in some considerable detail in-
volves the date upon which any new NEPA-like legislation is
to go into effect and more important, the status of pro-
jects and actions which would normally be subject to the
act but which are already to some extent underway on that
date.159 The crucial term to be given content and precise
meaning is, of course, "underway". The U.S. experience
offers little by way of rational solution to this problem.
Zealous environmentalists in some cases tried to have NEPA
applied to projects which were over 80% complete on the
date NEPA became law160 on the theory that substantial sums
of money (measured absolutely) still remained to be spent
on these projects. Some federal agencies at the other ex-
treme sought to have exempted from NEPA compliance projects
which had received little more than the most tentative ap-
proval and on which no active work had commenced on the
date of passage of the act, on the theory that NEPA was not
intended to operate retroactively.161 Fortunately, U.S.
courts by and large rejected both of these extremes.162

But this still left a considerable area of potential dis-
agreement where differences could and did arise. Any
nation enacting NEPA-like legislation today will surely
face similar problems. The conflicting environmentalist
and agency motives seem universal. Unless appropriate
definitions are fashioned within the legislation itself or
are contained in an initial set of implementing guidelines,
litigation will be resorted to and courts will fashion ad
hoc responses to the problem.

Any one of several approaches seems possible. On the
date of enactment of NEPA-like legislation one could, for
example, require the preparation of impact statements for
all actions or projects no matter how nearly complete, on
the theory that such an approach is certain, will probably
result in significant environmental protection in situ-
ations where large portions of projects remain to be fin-
ished and, even where projects are in their final stages of
construction, such statements and analyses will undoubtedly
indicate where environmental harm-mitigating steps could be
taken or cosmetic type improvements made.163

Such an approach could, but need not, require all plan-
ning or construction activity to halt pending completion of
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the required statement. A partial or complete halt in
activities of varying time length may be warranted where
a project or action is in its early stages. Presumably
such projects will be inconvenienced less and benefitted
more by a halt to allow impact statement preparation than
those projects more nearly completed. Additionally, a halt
is warranted where it is necessary to deal with recognized
adverse environmental factors which impact statement pre-
paration will describe more precisely and suggest means of
handling.164 The criteria which will be used to determine
whether a project should be halted can be spelled out with
some care. They need not be complex or overly sophisti-
cated. For example, a halt would be warranted if on the
date of enactment of NEPA-like legislation less than a
stated percentage of the physical work on a project was
completed, or if actual project expenditures on that date
were less than a stated percentage of total anticipated
costs, or if more than a given quantum or range of environ-
mental harms were observable or highly probable, if the
project is completed without modification.

Alternatively, all projects or actions which have re-
ceived any form of approval (from tentative to final) could
be exempted from impact statement preparation require-
ments.165 A similar but less encompassing cut-off would
exempt only those approved projects which had received
initial construction funds at the time the NEPA-like legis-
lation is enacted.166 A still less encompassing cut-off
would exempt from statement preparation only those approved
and funded projects which had actually begun physical con-
struction at the time the legislation is enacted.167 Each
of these means of exempting a range of projects, which are
"underway", from impact statement preparation requirements
would also give a high degree of certainty to the initial
phases of act implementation. Furthermore, this approach
is less disruptive of ongoing activities than the one pre-
viously described. Fewer impact statements will have to be
prepared immediately on the wide variety and potentially
numerous projects and actions that are in the pipeline
("underway") on the date the NEPA-like legislation is en-
acted. But these benefits are purchased at the price of
delaying to a considerable extent attainment of the
environmental objectives which it is the purpose of the act
to provide.

If such delays are tolerable, one might consider a third
approach which simply makes all of the requirements of the
act prospective.168 If this approach is taken, a date far
enough in the future should be chosen to allow most "under-
way" activities to be completed. Then all projects and
actions whether presently "underway" or not yet contem-
plated which are not complete on the prospective date would
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be required to comply with the act. The advantages of this
approach are that everyone potentially subject to the act
would be aware of the prospective effective date and could
develop their implementation capacities in an orderly
fashion. Initial impact statements would be less likely to
be hasty, rush efforts, because preparing agencies would
know considerably ahead of time which projects would re-
quire statements and could begin their preparation suf-
ficiently in advance of the effective date to insure a
competent and complete job.169 Again there would be mini-
mum disruption of ongoing projects and activities. The
disadvantage of this approach is again one of delay - in
this case, perhaps considerable delay.

A fourth approach, which although less certain seems to
strike a better balance between immediate attainment of the
objectives of the NEPA-like legislation and disruption of
ongoing activities, would be to treat all projects and
actions "underway" at the time the legislation is enacted
on a more or less ad hoc basis. Among the factors to be
considered and balanced in determining whether an impact
statement should be prepared for a particular "underway"
project are: how far along it is; its size; its poten-
tial for environmental harm (direct and indirect); the
number of statements the same agency may have to prepare
for "underway" projects and the relative significance of
the particular project to that number; the urgency for
immediate project completion; the relationship of this
project to future projects and actions which will be sub-
ject to the act; etc.1 7 0

Certain countervailing presumptions could also exist.
The principal one should favour undertaking the preparation
of an impact statement for "underway" projects. In op-
position, however, a presumption of exemption from impact
statement preparation requirements could be recognized
where projects are more than a stated percentage (say 75%)
complete at the time NEPA-like legislation is enacted.
These initial presumptions in turn could be met by a series
of secondary presumptions which alternatively support or
oppose initial presumptions. For example, even though a
project is less complete than the stated percentage (75%) ,
exemption may be warranted if the project is relatively
minor in scope, if there is little potential for environ-
mental harm, or if the project is urgently needed. If the
project is 75% complete and these factors exist, the pre-
sumption of exemption is strongly supported. On the other
hand, the presumption for exemption based merely on the
projects near (75%) completion may be deemed rebutted if
the project is so physically large or broad in scope that
much remains yet to be done, if there is considerable
potential for environmental harm, if the project is not
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urgently needed, or where the preparing agency has only a
few such impact statements to prepare and thus could under-
take the task promptly and with relative ease. These
examples are merely illustrative. They could obviously be
developed more completely and if desired could be defined
using alternate or more objective criteria.171

If the basic presumption to require an impact statement
for "underway" projects is accepted, the burden should be
on the preparing agency seeking an exemption from statement
preparation to justify its position.172 The agency's data
and conclusions that an exemption is justified should be
forwarded to the reviewing agency previously described.
This reviewing agency must have authority either to concur
in the preparing agency's judgement that a particular "un-
derway" project should be exempt from NEPA-like legislation
requirements or to reverse the agency decision and require
compliance with the act (which in this case means impact
statement preparation). Lastly, only those reviewing
agency decisions concurring in exemption should in turn be
subject to judicial review by aggrieved parties.



CHAPTER 13

DEVELOPING OBJECTIVE DECISION-MAKING TOOLS CAPABLE OF
DEALING WITH ENVIRONMENTAL FACTORS (INPUT-OUTPUT,

COST-BENEFIT, MATRIX SYSTEMS)

There are a number of related non-legal problems that need
a more refined approach beyond the present rather unspeci-
fied and one suspects rather unsophisticated approaches
being taken in implementing the U.S.'s NEPA legislation.
What, for example, is the basis for affirmative or negative
impact statement decision-making?173 The basis, histori-
cally, has been highly subjective relying on rules of thumb
and political pressures of the moment. Must it continue to
be subjective or can one formulate an objective decision-
making calculus or system? Completely objective decision-
making is not possible - we never have total information.
But it does not follow that one must proceed on a totally
or near-totally subjective basis. A variety of more or
less objective decision-making systems have been developed.
Can environmental factors be plugged into such calculi or
systems? Yes they can, but research to accomplish this
objective has, to date, been inadequate.174

Speaking for the moment only of the technical aspects -
non-subjective (objective) decision-making requires an
understanding of the parameters (factors) involved in a
given proposal, a weighing or valuing of these factors
(which itself may be highly subjective), an ability to pre-
dict the changes which the proposal will produce in these
parameters (factors), and a weighing or valuing of each
degree of each factor change. Some of the systems, each
with a possibility for greater or lesser complexity, which
have been developed in recent years to facilitate this
type of objective decision-making (with apology for those
not mentioned), are matrix systems and analyses, input-
output systems, and cost-benefit analysis.175 All have
been tremendously facilitated and improved by having access
to computer technology. The important and unfortunate
point, however, is that no system to date has been designed
or sufficiently refined (modified) for use in the type of
environmental decision-making processes which NEPA-like
legislation requires.176

Perhaps the best that can be hoped for in this problem
area is: 1) an adoption of the best of the analytical
(objective) decision-making tools which have been developed
to date as a product of the U.S's experience with NEPA;
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2) a commitment to further methodological research aimed
at designing new systems capable of accommodating the
environmental dimensions inherent in today's decision-
making, or the refining of existing systems to achieve
these ends177; and 3) the development of a greater will-
ingness to use and rely upon analytical (objective) tools
rather than subjective factors, as the basis for public
decision-making.

One might add parenthetically that these issues although
not completely within the technical grasp of lawyers and
courts are nonetheless recognized by them as having direct
bearing on ultimate decisions reached. Two quotes from
recent U.S. NEPA cases will suffice. In a case involving
the Corps of Engineers and a stream channelization project,
the Court of Appeals noted:

To fully comply with NEPA, the Corps must reappraise
the costs and benefits of the project in light of
the policies of environmental protection found in
NEPA. As we have stated, a decision to proceed with
channelization is reviewable in the District Court
to determine whether the actual balance of costs and
benefits struck by the agency according to the stan-
dards of Sec. 101 and 102 of NEPA was arbitrary or
clearly gave insufficient weight to environmental
factors.178

A more recent case, again involving the Corps of Engin-
eers but this time a series of dam and flood control pro-
jects, was the occasion for an extensive judicial review
of cost-benefit analysis and the basis for decision-making
generally. It is undoubtedly one of the most thorough
judicial treatments of these issues to be found. The court
concluded by saying:

The foregoing is an effort to point out what appear
to be deficiencies in the Corps benefit-cost analysis
procedures, primarily as they impinge upon environ-
mental factors in such a way as might dilute the
emphasis to be given to these amenities. The present
procedures do not appear to comply with Congressional
policies as declared in NEPA . . .

The magnitude of the total Trinity River Basin devel-
opment project and the fact that the nation is
entering its third year following the enactment of
NEPA without tangible strides towards development of
measurable environmental economic analysis procedures
compel substantial scrutiny of existing procedures
and claimed benefits . . .
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If such sophisticated techniques are not presently
available for use, then interim alternative methods
should be explored by Congress to ensure that we do
not necessarily jeopardize the intent of NEPA be-
tween now and the time that agencies and ultimately
the courts are supplied with appropriate standards
for evaluating the comparative degrees of benefits
and costs.179



CHAPTER 14

PUBLIC PARTICIPATION IN IMPACT STATEMENT
REVIEW AND COMMENTING PROCESSES

Throughout this paper an assumed aspect of any overall pro-
gramme involving NEPA-like legislation and impact statement
preparation is that there will be an extensive and diverse
range of citizen involvement in the review and commenting
process.180 This presupposes that a wide range of ma-
terials will be made available to the public at little or
no cost including not just draft and final impact state-
ments, but background papers, preliminary study reports,
intra- and inter-agency comments, etc.1 8 1 In addition,
mechanisms must be created for receiving and evaluating
public comments, holding public hearings on many (if not
all) projects and actions for which statements are pre-
pared, and making supplementary information available to
the public as it is generated.182

Early U.S. experience relied too heavily on assumptions
and inferences that wide public involvement and partici-
pation would be possible in NEPA impact statement pro-
cesses. At first, not even draft impact statements were
required to be made public, much less supporting or back-
ground materials.183 Additionally, there was no assurance
that any public hearings would be held or that the com-
menting process would be anything more than a hollow
ritual. More recently revised CEQ guidelines improve
these situations but do not seem to go far enough. In its
Fourth Annual Report the CEQ did note:

The status of public participation in the NEPA pro-
cess is significantly augmented in the new guide-
lines. Agencies must publish revisions of their
NEPA procedures in the Federal Register and invite
public comment. They must devise an 'early
warning' system for informing the public of
decisions to prepare a draft environmental impact
statement and encourage the public to provide in-
formation and views for use in preparing the
statement. Studies underlying the preparation of
an environmental impact statement should be clearly
identified in the statement, and agencies should
indicate how these studies may be obtained. Agencies
are encouraged to facilitate public comment by auto-
matically sending copies of draft statements to
interested organizations and individuals. Agencies
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are expected to send copies of final statements to
all agencies and private organizations that made
substantive comments on the draft statement and to
individuals who requested a copy of the final when
commenting on the draft.184

The point being made is that here is yet another area
where nations enacting NEPA-like legislation must, either
in the legislation or within an initial set of implementing
guidelines, spell out with considerable specificity the
duties of those parties preparing impact statements to dis-
close information, inform the public, hold public hearings,
and finally to consider and be responsive to all non-
frivolous comments received.185 A corollary, spelling out
of the rights of citizens and environmental organizations
as well as all other agencies of government (federal, state
and local) to obtain information, force hearings and public
debate on controversial (if not all) proposals, and to have
their comments considered in good faith, also seems necess-
ary.186 Where these latter individuals or groups face re-
calcitrance by agencies (whether public or private) charged
with preparing impact statements, they must have recourse
to the reviewing body previously described, and ultimately
to the courts. The reviewing body must have authority to
order public or private agencies preparing statements to
comply with reasonable demands for information and public
participation. If these orders are not forthcoming or are
not adhered to - that is, if the reviewing agency cannot
or will not force the production of materials needed and a
climate for meaningful public participation in impact
statement preparation and analysis processes, the indi-
viduals and groups so deprived (private citizens, environ-
mental organizations, federal, state and local governmental
agencies) must have access to the courts to secure their
objectives.187

Reference has been made at a number of points to the
need for judicial review of various facets of the overall
impact statement preparation, analysis and review pro-
cesses. Access to the courts in the U.S. for such purposes
is not generally a problem.188 Broadened concepts of stan-
ding have enabled a wide range of individual and organ-
izational plaintiffs to obtain review of real or imagined
violations of NEPA provisions. And the courts relying on a
variety of jurisdictional bases have not hesitated to
entertain such suits.189

But not all nations have such liberal concepts of plain-
tiff standing or court jurisdiction as does the U.S. Those
that do not almost certainly should include within any
NEPA-like legislation that is enacted (this matter cannot
be handled by the promulgation of guidelines) express pro-
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visions which grant a wide range of parties standing to
bring suit to enforce the NEPA-like legislation. At the
same time provisions must be enacted which give trial level
courts jurisdiction to entertain such suits.190

At least four classes of plaintiff can be envisioned in
a situation where there is a proposed project or action
which is arguably subject to NEPA-like legislation: indi-
viduals whose personal or property interests will be affec-
ted by the project or action if it is undertaken; recog-
nized conservation organizations seeking to protect en-
vironmental values which will be affected by the project or
action if it is undertaken191; the implementing and re-
viewing agencies previously mentioned which may have issued
guidelines, made rulings, or issued orders with respect to
the proposed project or action and its relationship to the
NEPA-like legislation, which guidelines, rulings or orders
are not being followed; and other federal interstate,
state and local governmental agencies whose individual in-
terests or whose citizens' interests will be affected by
the project or action if it is undertaken.192

If NEPA-like legislation is not to become a sham, all of
the above classes of plaintiffs must have access to the
courts and courts must have power to grant relief. It does
not follow that courts then become the primary enforcers of
NEPA-like legislation or that ultimate decision-making is
shifted from administrative agencies of government to the
judiciary.193 The power of the court to require that
legislatively mandated procedures designed to protect the
environment actually be carried out and to strike down ar-
bitrary, capricious or clearly erroneous administrative
agency decisions, does not carry with it power to substan-
tively shape the procedural processes that it (the court)
orders must be undertaken.194 Nor does the court thereby
gain power to substitute its judgement on the merits for
that of the agency.195 There must be no confusion on this
point. The power to order a required act to be done or to
judge an act invalid for good and sufficient cause, carries
with it no power to do the act oneself.196 But the fact
that such review exists will go a long way to insuring
prompt, orderly, fair and reasonable agency compliance with
NEPA-like legislation.197

As to the scope of judicial review: in a word, it must
be broad. As suggested above, not so broad as to allow or
even suggest that the court may substitute its view for
that of the agency, or that the court may conduct full
de novo proceedings which augment the agency record or give
rise to a new record in lieu of the record prepared in the
course of agency proceedings198, but broad enough to insure
that all procedural requirements have been met, that those
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upon whom various burdens rested have in fact discharged
these burdens199, that all conclusions and decisions in any
matter in issue rest on logical and consistent premises and
sequences of reasoning, and that the full record of agency
proceedings taken as a whole supports the agency's ultimate
decisions etc.200 Failure in any of these respects jus-
tifies the court remanding the proceedings for full and/or
more reasoned compliance with NEPA-like legislative re-
quirements

It follows naturally then, that the courts entertaining
such matters must have power to grant temporary and, if
necessary, permanent injunctions staying the carrying out
of actions and projects which arguably or in fact are in
violation of NEPA-like legislative requirements. Some
latitude may also need to be given to the courts to fashion
such other remedies as will effectuate the underlying
purposes of the NEPA-like legislation in an orderly and
reasonable manner.202
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NOTES*

Chapter 1

1. 42 U.S.C. sec. 4321-47 (Supp. V, 1970); see Appendix 1
for a complete text of the Act.

2. See Yannacone, "National Environmental Policy Act of
1969," 1 Environmental Law 8 (1970); F. Anderson,
NEPA in the Courts: A Legal Analysis of the National
Environmental Policy Act, 1-14 (1973); Hanks & Hanks,
"An Environmental Bill of Rights: The Citizen Suit
and the National Environmental Policy Act of 1969,"
24 Rutgers L. Rev. 230 (1970); Subcomm. on Science
Research and Development of the House Comm. on
Science and Astronautics, "Managing the Environment,"
Serial S. 90th Cong. 2d Sess. (June 1968); Joint
House-Senate Hearings Before the Senate Comm. on
Interior and Insular Affairs and the House Comm. on
Science and Astronautics, Congressional White Paper
on a National Policy for the Environment, Serial J
(Comm. Print, Oct. 1968).

3. Section 2, 42 U.S.C. sec. 4321 and Section 101, 42
U.S.C. sec. 4331 (Supp. v, 1970).

4. 42 U.S.C. sec. 4332 (Supp. v, 1970).

5. See President Nixon's Executive Order implementing
NEPA and broadening CEQ responsibilities, Protection
and Enhancement of Environmental Quality, Exec. Order
No. 11514, 35 Fed. Reg. 4247 (Mar. 5, 1970).

6. The Council on Environmental Quality (CEQ) put out
interim guidelines in May, 1970, 35 Fed. Reg. 7390-
93. These were followed by more complete guidelines
published in Jan. 1971, 36 Fed. Reg. 1398-1402, and
in April 1971, 36 Fed. Reg. 7724-29. Most recently
revised guidelines were published in August 1973, 38
Fed. Reg. 20550-62 (see Appendix 2). In addition,
individual federal agencies subject to NEPA have
published rules and agency implementation guidelines.
Verbatim copies of these materials in their past and

* In these Notes, references to various sections of the
present paper are signalled by capitalizing the first
letter, viz. Part, Chapter, Note and Appendix.
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present form may be found most conveniently in the
current and past volumes of the Environmental Law
Reporter (ELR), Statutory and Administrative
Materials Section (see table of contents in this
section for page listings of individual agencies).

7. Section 202, 42 U.S.C. sec. 4342 (Supp. v, 1970).

8. Section 101(6), 42 U.S.C. sec. 4331 and Section 103,
42 U.S.C. sec. 4333 (Supp. v, 1970).

9. See, e.g., Note, "The National Environmental Policy
Act: A Sheep in Wolf's Clothing?", 37 Brooklyn L.
Rev. '39 (1970); Murphy, "The National Environmental
Policy Act and the Licensing Process: Environmentalist
Magna Carta or Agency Coup de Grace," 72 Colum. L.
Rev. 963 (1972); Gillette, "National Environmental
Policy Act: How Well is it Working?", 176 Science
146 (April 14, 1972). Contra, Council on Environ-
mental Quality, Environmental Quality, Third Annual
Report (1972) (hereinafter cited as CEQ, Third Annual
Report):

[t]he examples already listed of projects and
programs improved by NEPA provide little feel
for NEPA's effect on the thousands of other
decisions that make up the agencies' daily
workload. The substantial number of impact
statements filed with the Council is a sign that
many agencies are responding to the Act. But
the best indication available at this juncture
is probably the subjective impressions of those
who work with the agencies on environmental
matters on a close, daily basis--the Congres-
sional committees that oversee the Act, the
environmental groups, the Council on Environ-
mental Quality, and the Environmental Protection
Agency. For its part, the Council's sustained
contact with agency actions under NEPA leads it
to believe that desirable changes are in fact
underway in the Federal bureaucracy. There is
still much room for improvement. Not all
agencies are successfully identifying actions
subject to 102 statements. Statements are
sometimes prepared too late to have a real role
in decision-making. Viewpoints and practices
are changing more quickly in some agencies than
others. But the Federal Government, at the
deliberate pace characteristic of large
institutions, is falling into step with the
Nation's new environmental consciousness
expressed in NEPA.
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Id. at 257; Liroff, "The Council on Environmental
Quality," 3 ELR 50051 (1973). A thorough, and on
balance slightly negative, assessment of NEPA's
strengths and weaknesses is contained in F. Ander-
son's book, Note 2, at 286-289.

10. See Sierra Club v. Morton, 405 U.S. 727 (1972);
United States v. SCRAP, 410 U.S. 922 (1973); Hanks &
Hanks, Note 2, at 231-244; Sax, "Public Rights in
Public Resources: the Citizen's Role in Conservation
and Development," in Contemporary Developments in
Water Law 136 (C. Johnson and S. Lewis eds. 1970);
Jaffe, "The Citizen as Litigant in Public Actions:
The Non-hohfeldian or Ideological Plaintiff," 116 U.
Pa. L. Rev. 1033 (1968); Stone, "Should Trees Have
Standing? Legal Rights for Natural Objects," 45 So.
Cal. L. Rev. 450 (1970); Davis, "The Liberalized Law
of Standing," 37 Chicago L. Rev. 450 (1970).

11. Some of these groups are surely ad hoc bodies which
form themselves to oppose or support particular
projects, e.g., Committee to Stop Route 7 v. Volpe,
346 F. Supp. 731 (1972); Coalition for Safe Nuclear
Power v. AEC, F.2d (D.C. Cir. 1972). Other groups,
such as the Environmental Defense Fund, Friends of
the Earth, Natural Resources Defense Council, Sierra
Club Legal Defense Fund, are more or less permanent
national organizations. They depend on either
membership contributions or gifts and grants to
enable them to undertake public education, litiga-
tion, and legislation efforts aimed at protecting a
broad range of public environmental values. Cf.
Senate Bill 3063, 92nd Cong., designed to remove
federal tax law obstacles to the funding of such
groups. An explanatory comment on the legislation is
found in Senate Cong. Rec. 287-94 (Jan. 24, 1972).

12. Almost all commentators on NEPA have remarked at the
forthright and significant role the courts have
played in giving substance to the legislation. See,
e.g., Council on Environmental Quality, Environmental
Quality, Fourth Annual Report 236 (1973) (hereinafter
cited as CEQ, Fourth Annual Report); Cohen & Warren,
"Judicial Recognition of the Substantive Requirements
of the National Environmental Policy Act 1969," 13
B.C. Ind. & Com. L. Rev. 685 (1972); Arnold, "The
Substantive Right to Environmental Quality Under the
National Environmental Policy Act," 3 ELR 50028
(1973); H. Green, The Conservation Foundation,
The National Environmental Policy Act in the Courts
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(1972); Note, "Evolving Judicial Standards Under the
National Environmental Policy Act and the Challenge
of the Alaska Pipeline," 81 Yale L. J. 1592 (1972);
F. Anderson, Note 2, at 289:

. . . over the past three years the courts have
broadly interpreted and applied a variety of key
NEPA provisions. "All" agencies had to comply
"to the fullest extent possible." In cases like
Calvert Cliffs' and Greene County, the courts
directly examined agency procedures for
implementing NEPA and invalidated them where
they did not meet the Act's strict requirements.
The courts faced and largely overcame the
difficult problem of applying NEPA to the welter
of federal projects and activities that
antedated the Act's passage. They also began to
evolve an array of public rights to participate
in NEPA reviews, to receive environmental
information prepared by the agencies, and to sue
to vindicate these rights if necessary. In
opening decision making further to the light of
day, the courts enforced NEPA's provisions for
interagency and intergovernmental comment,
playing on the fruitful tensions which Congress
deliberately created. Through review of the
adequacy of impact statements, the courts
exercised a large measure of control over the
thoroughness and competency of the environmental
assessments made.

13. See, e.g., Statement of President Nixon upon the
signing of NEPA, 1970 Weekly Compilation of
Presidential Documents 11: "It is particularly
fitting that my first official act in this new decade
is to approve the National Environmental Policy
Act . . . I have become further convinced that the
1970's absolutely must be the years when America pays
its debt to the past by reclaiming the purity of its
air, its waters, and our living environment. It is
literally now or never." But see, Liroff, Note 9,
who, in discussing the CEQ's role as presidential
environmental advisor, notes that; "Troubled by
national economic problems, and perhaps by industry
complaints that the country was moving too far and
too fast on environmental matters, the Administration
consciously began to moderate its environmental
rhetoric."

Id. at 50063.
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14. See, e.g., Mich. Comp. Laws Ann. sec. 691.1201-
691.1207 (Supp. 1972). At the U.S. federal level
Senators Hart and McGovern have introduced broad
standing legislation for a number of years--The
Environmental Protection Act of 1970(S. 3575), 1972
(S. 1032), and now 1973 (S. 1104). The Senate
Commerce Committee has finally endorsed the prin-
ciples of the legislation and favorable action may be
forthcoming, 3 Environment Reporter, Current
Developments 1342 (1973).

15. See, e.g., the national primary and secondary ambient
air quality standards promulgated by the Environmental
Protection Agency, 40 C.F.R. 50, 36 Fed. Reg. 22384
(Nov. 25, 1971). A more complete listing of federal
environmental effluent standards established by
agency rule-making is contained in the Environment
Reporter, Federal Regulations (1973).

16. See, e.g., the presidential order establishing the
EPA, Reorganization Plan No. 3 of 1970 (July 9,
1970).

17. A description of the tug and pull which NEPA itself
encountered in its movement through the Congress is
found in F. Anderson, Note 2, at 4-9. See also,
T. Finn, Conflict and Compromise: Congress Makes
a Law, The Passage of the National Environmental Act
(Dept. of Gov., Georgetown Univ. (1972)).

18. See, e.g., Roberts, "The Right to a Decent Environ-
ment; Progress Along a Constitutional Avenue," in
Law and the Environment (M. Baldwin and J. Page Jr.
eds. 1970); Note, "Toward a Constitutionally Pro-
tected Environment," 56 Va. L. Rev. 458 (1970).
Former Rep. Richard Ottinger has twice introduced a
constitutional amendment which would raise freedom
from environmental harm to the status of a constitu-
tionally protected right, H.R.J. Res. 1321, 90th
Cong., 2d Sess. 2nd H.R.J. Res. 54, 91st Cong., 1st
Sess. Both times the proposal died in committee.

19. Cf., D. Meadows et al., The Limits to Growth (A
report for the Club of Rome's Project on the
Predicament of Mankind)(1972); Hartke, "Toward a
National Growth Policy," 22 Catholic L. Rev. 231
(1973); Hearings on National Growth Policy, before
the Subcomm. on Housing of the House Coiran. on Banking
and Currency, 92nd Cong., 2d Sess. (1972) pts. 1 and
2; Senate Comm. on Government Operations, Toward a
National Growth and Development Policy: Legislative
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and Executive Actions in 1970 and 1971 (Comm. Print
1972). Legislation dealing with national growth
policy has been introduced by Senator Humphrey in
1972, "A Balanced National Growth and Development
Act" and by Senator Hartke in 1973, "National Growth
Policy Planning Act" S. 1286. Neither bill goes as
far as proposing no growth or even equilibrium growth
strategies, but both are interesting in their
recognition of fundamental growth limiting factors
spoken to by Meadows and others. 119 Cong. Rec. S.
5038-51, Mar. 19, 1973. See also, E. Finkler, "Non
Growth as a Planning Alternative," ASPO planning
Advisory Service, Rpt. No. 283 (1972).

20. See, e.g., Oakes, "Developments in Environmental
Law," 3 ELR 50001, 50011 (1973); Kiechel, "Environ-
mental Court (vel non), 3 ELR 50013 (1973) (both
commentators are critical of a national environmental
court). But see, Whitney, "The Case for Creating a
Special Environmental Court System," 14 Wm. & Mary L.
Rev. 473 (1973). Certainly, there must be a public
reviewing and approving agency of any private
development proposals made subject to NEPA-like
legislation (see Part II Chapter 10). Cf., Murphy,
Note 9; Kaufman, "Power for the People--and by the
People: Utilities, The Environment and the Public
Interest," 46 N.Y.U. L. Rev. 867, 872-73 (1971).

21. Note 18; see also, Platt, "Toward Constitutional
Recognition of the Environment," 56 A.B.A.J. 1061
(1970); ALI, "Restatement, Second, of Torts," (Tent.
Draft No. 17, 1971); Oakes, Note 20, at 50008-10,
particularly Notes 97 and 98.

22. See, e.g., FUST, The Results from Stockholm 246
(1973); United Nations General Assembly Document
A/CONF. 48/14, Report of the United Nations Confer-
ence on the Human Environment (particularly
recommendations 102-109); MacLeod, "The Principle of
Additionality in International Environmental
Relations--Its Origins and Application," IUCN
Environmental Policy and Law Paper No. 6, (1973).

23. An example of the tremendous pressure that can be
brought to bear when powers are delegated to single
individuals or to narrow groups of individuals may be
seen in the recent proceedings to defer the
effective date of automobile exhaust emission
standards. See, 3 Environment Reporter, Current
Developments 1512 (April 13, 1973) for the full text
of former EPA director William D. Ruckelshaus'
statement granting a one year delay. See also,
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3 Environment Reporter, Current Developments 1402
(Mar. 23, 1973), 1281 (Feb. 23, 1973) and 4 Environ-
ment Reporter, Current Developments 96 (May 18,
1973), 129 (May 25, 1973).

24. The EPA, for example, has been unwilling, because it
must live and work with its sister agencies, to
meaningfully perform the NEPA review function
ostensibly required by sec. 309 of the Clean Air Act,
42 U.S.C. sec. 1857 et seq. as amended by Pub. L. 91-
604 (Dec. 31, 1970). A documentation of their
reluctance is found in Healy, "The Environmental
Protection Agency's Duty to Oversee NEPA's Imple-
mentation: Section 309 of the Clean Air Act," 3 ELR
50071 (1973).

25. The achieving of such a status in actuality is very
difficult, but one must seek to come as close as
possible to the idea. Liroff's article, Note 9,
excellently describes efforts of the CEQ to strike
the delicate balances described:

The CEQ has compiled for itself a record
impressive in many respects. The quality of its
staff and of its publications, notably its
annual reports, is widely acknowledged. The
Council has prepared a comprehensive legislative
program, much of which the President has adopted
and forwarded to Congress in three annual
environmental messages. Moreover, CEQ was
instrumental in elevating its role from that of
passive observation of the NEPA process to one
of more active involvement in both defining
adequate agency procedural compliance and
reviewing impact statements. While the Council
has not asserted the power to veto the actions
of other agencies, its guidelines interpreting
NEPA have frequently been employed by courts in
halting projects authorized by other govern-
mental units.

In some areas, on the other hand, CEQ's success
has been less marked. In part, this may be
traced to the difficulty of performing
simultaneously the several roles assigned to the
Council by NEPA. Although nominally the primary
authority within the Executive Branch on
environmental affairs, CEQ must constantly
compete with other agencies and advisors who
place a far lower priority on environmental
concerns. To have mobilized public support on
individual issues might well have won battles,
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but at the cost of possibly losing the war; at
stake has been the Council's confidential
relationship with the White House under a
President known for his dislike of public
discord within his Administration. CEQ's
behind-the-scenes approach has, however, caused
the Council sometimes to appear less than
altogether zealous and effective in defense of
the environment. It is probably not yet
possible to determine whether CEQ was correct in
deciding that it could be more effective in a
low-profile advisory role than as a highly
visible environmental ombudsman, with a
constituency among the public at large.

Id. at 50051.

Chapter 2

26. It is conceivable that these legislative actions have
already been separately undertaken. If they have
been, the NEPA-like legislation must expressly refer
to this existing commitment and must be clearly seen
as an implementing mechanism of the previously
articulated policy.

27. The economic justification for environmental controls
has been widely discussed and debated. See, e.g.,
Coase, "The Problem of Social Cost," 3 Journal of Law
and Economics 1 (1960); A. Kneese, R. Ayres &
R. D'Arge, Economics and the Environment (1970);
Controlling Pollution: The Economics of a Cleaner
America (M. Goldman ed. 1967); The Economics of Air
Pollution (H. Wolozin ed. 1966); O. Herfindahl &
A. Kneese, Quality of the Environment: An Economic
Approach to Some Problems in Using Land, Water, and Air
(1965); Coase, "Theorem Symposium-Part I," 13 Nat.
Res. J. 557 (1973).

28. The absence of such a process may well give rise to
an agency attitude which fails to see the continuing
relationship between a project or action and environ-
mental factors. Undue emphasis will be placed on
meeting only those initial or self-evident environ-
mental factors perceived at the outset. A canned
approach to meeting NEPA requirements (which are more
likely to be perceived only as threshold obstacles),
to getting by environmental watchdogs once and for
all, will be encouraged. Second Circuit Court Judge
James L. Oakes already perceives the development of
this type of agency attitude and the boilerplate NEPA
submissions (which subvert the act's real intent)
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which it produces. Speaking recently at an ALI Con-
ference he noted that "once an agency has learned to
prepare one environmental impact statement, much of
that work may be applicable to other statements.
Indeed, some of the highway impact statements are
already said to be quite repetitious, perhaps so much
so that one wonders whether 'environmental impact'
comes out of a can that is readily recycled by the
agency," (for complete text see Oakes, Note 20).

Without a post-impact statement evaluation and
adjustment process, once approval is obtained
(perhaps relying on partial incomplete, or "best
estimate" data) it is likely to be interpreted as a
carte blanche, a commitment to complete the project
without regard to the actual or ultimate environ-
mental costs. On the other hand, the sure knowledge
that there will be extensive and thorough post-impact
statement scrutiny and evaluation will improve all of
the initial impact statement preparation, analysis,
and decision-making processes. It will make NEPA-
type analysis more of a continuing, an ongoing
evaluative process, rather than a one-shot, yes or no
environmental evaluation or justification (see pages
25, 37, and 42.)

29. This technique is widely used in air pollution
control programs which allow increasingly stringent
measures to be applied when and as ambient air
conditions deteriorate. See, e.g., Environment
Reporter, State Air Laws (particularly those sections
of individual laws dealing with emergencies, air
alerts, standby plans, etc.).

30. An ad hoc example of the sort of evaluation which
this paper suggests be regularly undertaken (though
not necessarily with the same result) involves the
construction of a barge canal across Florida. The
project had been underway several years, had spent in
excess of $50 million, and was subjected to thorough
environmental reexamination. The result was
termination of the project. See Statement by the
President Terminating Construction of the Cross-
Florida Barge Canal (Jan. 19, 1971), reprinted in
7 Presidential Documents 81 (Jan. 25, 1971). A range
of alternative uses for the land and waters involved
(which would make the area part of the wild and
scenic river system) was subsequently proposed. See
CEQ, Third Annual Report 226 (1972).

31. The types of federal agency which have the capacity
to undertake the described functions included the
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Office of Science and Technology, the National
Oceanic and Atmospheric Administration, the National
Bureau of Standards, the Office of Water Resources
Research, EPA's National Environmental Research
Centers, the National Science Foundation, the
Geological Survey, to name just a few. In the
private sector an even wider range of options exist:
ad hoc university research teams or permanent
university sponsored research centers; conservation
oriented research groups such as Resources for the
Future, Environmental Research Institute, Scientists'
Institute for Public Information, etc.; or industry
sponsored research bodies such as the American
Petroleum Institute, Air Pollution Control Associ-
ation, etc. To some extent these activities are
already being carried out on an ad hoc basis but
without the degree of precision suggested as
necessary by watchdog environmental organizations
like Friends of the Earth, Sierra Club, Environmental
Defense Fund, etc. In the long pull these groups
cannot be relied upon--they have neither the
resources nor the scientific background which the
task requires.

Chapter 3

32. The legitimacy of this point is recognized by the
large and increasing number of states within the U.S.
which have enacted their own NEPA-like legislation.
See, e.g., Maine Rev. Stat. Ann. tit. 38 secs. 481-
88; Cal. Pub. Res. Code secs. 21000-21151; Yost,
"NEPA's Progeny: State Environmental Policy Acts,"
3 ELR 50090 (1973) . A comprehensive article on NEPA-
like state statutes is presently in preparation by
Prof. Donald Hagman, a member of the UCLA law faculty
for publication in that school's law review.

33. The development of such a rationale may not always be
possible--The Federal Republic of Germany, for
example, has both an historical tradition and
constitutional language which may require the Länder
(states) to take the lead in developing NEPA-like
legislation. The point to be made, however, is that
though the focus of this paper is at the federal
level, none of the recommendations, issues or
problems dealt with are inappropriate or significantly
altered if action is taken at a state rather than
federal level of government.

34. See, e.g., Ducktown Sulphur, Copper, & Iron Co. v.
Barnes, 60. S.W. 593 (Tenn. 1900); Illinois v.
City of Milwaukee, 406 U.S. 91 (1972); Zimmerman,
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"Political Boundaries and Air Pollution Control," 46
J. Urban Law 173 (1968); Green, "State Control of
Interstate Air Pollution," 33 Law & Contemp. Prob.
315 (1968); Hines, "Nor Any Drop to Drink: Public
Regulation of Water Quality, Part II: Interstate
Arrangement for Pollution Control," 52 Iowa L. Rev.
432 (1966); Angelo, "Protection of the Human Environ-
ment--First Steps Toward Regional Cooperation in
Europe," 5, Int'l. Law 511 (1971); McCaffrey, "Trans-
Boundary Pollution Injuries: Jurisdictional
Considerations in Private Litigation Between Canada
and the United States," 3 Cal. W. Int'l. L. J. 191
(1973) .

35. A number of NEPA-like state statutes have this
feature, see, e.g., Maine Rev. Stat. Ann. tit. 38
secs. 481-88 and Cal. Pub. Res. Code sec. 21000-
21151. Both statutes were sustained in major court
tests, In Re Spring Valley Development by Lakesites
Inc., 300 A.2d 936 (Me. 1973) and Friends of Mammoth
v. Mono County, 8 Cal. 3d 247, 104 Cal. Rptr. 16
(1972) .

36. This point was made most emphatically by the
California Court which held private developments were
subject to that state's NEPA-like legislation,
Friends of Mammoth v. Mono County, 8 Cal. 2d 247, 104
Cal. Rptr. 16 (1972) :

And to exclude all private activity from being
covered by the act would be inconsistent with
the broad legislative intent appearing therein.
More specifically, if private activities for
which a permit is required were exempted from
the operation of the act, projects with
admittedly deleterious ecological consequences
would be covered only if construction, acquisi-
tion, or other development were undertaken by
the governmental authority but not if the same
authority allowed private enterprise to engage
in the identical activity. The incongruity of
such interpretation would be most vivid . . .

Id. at 263-64.

37. See, e.g., Boston & Me. R.R. v. County Comm'rs,
79 Me. 386, 10 A. 113 (1887):

This power of the legislature to impose un-
compensated duties and even burdens, upon
individuals and corporations for the general
safety is fundamental. It is the "police
power". Its proper exercise is the highest duty
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of government. The state may in some cases
forego the right to taxation, but it can never
relieve itself of the duty of providing for the
safety of its citizens. This duty, and
consequent power, override all statute or
contract exemptions. The state cannot free any
person or corporation from subjection to this
power. All personal as well as property rights
must be held subject to the police power of the
state.

This important power must be extensive enough to
protect the most retiring citizen in the most
obscure walks, and to control the greatest and
wealthiest corporations. Its exercise must
become wider, more varied and frequent, with the
progress of society.

Id. at 393, 10 A. at 114.

38. See, e.g., Maine Rev. Stat. Ann. tit. 38 sec. 484.
Cf., Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D.
Tex. 1973). Speaking to the analogous question of
burden between governmental agencies and environ-
mentalists, Judge Bue notes:

The agencies have created environmental
divisions or sections within their structure
whose tasks include the survey, evaluation and
description of environmental features and
impacts. Publicly paid experts spend their full
time investigating these features in conjunction
with the various projects undertaken by their
agencies as well as coordinating with other
agencies who are experts in particular
fields . . .

It would be unrealistic, as pointed out, to
expect that the various environmental and
conservation groups and individuals would be
able to provide an effective check and balance
against agency decisions affecting the environ-
ment. In most cases, these environmentalists
are teachers, laborers, professors, housewives,
etc., who must spend the vast majority of their
employment time engaged in occupations other
than watching the agencies. On the other hand,
the agency employees spend their employment time
performing tasks related to the very subject
matter and activities upon which environmental
issues are based . . .
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Under the circumstances, this Court is compelled
to conclude that the very nature of the problem
in this legal area is so extensive that if the
burden were placed wholly upon citizen plaintiffs,
the full disclosure requirements of NEPA would
never be implemented satisfactorily and environ-
mental protection as contemplated by Congress
would be little more than a fiction. According-
ly . . . the burden must, as a general rule, be
laid upon this same agency which has the labor
and public resources to make the proper environ-
mental assessment and support it by a prepon-
derance of the evidence contained in the impact
statement.

Id. at 1334-35.

39. Cf., F. Anderson, Note 2 at 186-96. See also, the
arguments of the defendants in Greene County Planning
Board v. FPC, 455 F.2d 412 (2d Cir. 1972) and
Conservation Soc. v. Secretary, 362 F. Supp. 627
(D.C. Ver. 1973).

40. The need for this is summed up well in the legislative
findings section of Maine's state-level NEPA-like
act, Maine Rev. Stat. Ann. tit. 38 sec. 481.
" . . . many developments because of their size and
nature are capable of causing irreparable damage to
the people and the environment in their surroundings;
. . . the location of such developments is too
important to be left only to the determination of the
owners of such developments; . . . discretion must be
vested in state authority to regulate . . . develop-
ments which may substantially affect the environment."

41. The Liroff article, Note 9, is excellent in its
description of interplay between the CEQ, the Office
of the President, the Office of Management and
Budget, Congressional committees and sub-committees
and line agencies of the federal government. These
exchanges (leaving out for a moment the processes of
judicial review) cannot help but give rise to more
sensitive, more responsive federal agency handling of
NEPA responsibilities. See also Hearings on Federal
Agency Compliances with Section 102(2) (C) and
Section 103 of the National Environmental Policy Act
of 1969 before the Subcomm. on Fisheries and Wildlife
Conservation of the House Comm. on Merchant Marine
and Fisheries, 91st Cong., 2d Sess. (Dec. 1970)
conducted by Rep. Dingell, one of NEPA's original
draftsmen.
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42. The concept that legislative delegations of decision-
making power must be accompanied with standards to
guide (or limit) administrative action is not new.
See, e.g., Osius v. City of St. Clair Shores, 344
Mich. 693, 75 N.W.2d 25 (1956); Waterville Hotel
Corp. v. Board of Zoning Appeals, 240 A.2d 50 (Me.
1968). Cf., C. Antieu, Municipal Corporations Law,
459-61 (1967); Sive, "Some Thoughts of an Environ-
mental Lawyer in the Wilderness of Administration
Law," 70 Col. L. Rev. 612 (1970).

43. The reasoning of the court in Boomer v. Atlantic
Cement, 257 N.E.2d 870 (1970) is directly in point
though it arises in a private party-judicial forum
dispute resolution context, rather than a private
party-administrative agency context. See, e.g.,
efforts of the EPA to develop national primary and
secondary ambient air standards and a range of other
environmentally protective effluent standards, for
many of the same reasons as outlined here, Note 15.
The fact that uncertainty and ambiguity breed
clarifying litigation is widely recognized. It is
the history of NEPA in the U.S. See F. Anderson,
Note 2, at 288-89 and the Foreword by Mr. Joseph
Fisher, President of Resources for the Future;
Voigt, "The National Environmental Policy Act and the
Independent Regulatory Agency: Some Unresolved
Conflicts," 5 Nat. Res. Lawyer 13 (1972).

44. See, e.g., Maine Rev. Stat. Ann. tit. 38 sec. 484
"Within 30 days after the commission adjourns any
hearing held under this section it shall make
findings of fact and issue an order granting or
denying permission to the person proposing such
development to construct or operate the same as
proposed, or granting such permission upon such terms
and conditions as the commission may deem advisable
to protect and preserve the environment and the
public's health, safety and general welfare."
Conditioned approval processes are common at federal
as well as state and local levels of government. See
Rivers and Harbors Act of 1899, The Refuse Act 33
U.S.C. secs. 401-413 and Exec. Order 11574 (Dec. 23,
1970) implementing sec. 407 the Refuse Act Permit
Program. Both documents make reference to condition-
ing approvals and permits.

45. There is ample precedent in both the federal Clean
Air Act (42 U.S.C. sec. 1857 et seq. as amended by
the Air Quality Act of 1967, Pub. L. 90-148, by the
Clean Air Amendments of 1970, Pub. L. 91-604, and by
Technical Amendments to the Clean Air Act, Pub. L.
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92-157) and the Federal Water Pollution Control Act,
Pub. L. 92-500 (1972) for extensive delegations of
responsibility (for achieving desired environmental
objectives) by the federal government to the states.
Alternatively, federal decision making can be
decentralized and delegated in part to regional
federal bodies, see, e.g., the operation of the EPA,
40 CFR 1, 37 Fed. Reg. 3898, which relies heavily on
its 10 regional offices to monitor, administer and
enforce all of the Agency's control programs and the
Federal Highway Administration, a division of the
Department of Transportation 49 U.S.C. sec. 1651 et
seq., which relies almost totally on regional federal
highway administrators to expend federal-aid highway
construction funds and to assure that these expendi-
tures are in compliance with state, local and other
federal laws (NEPA for example).

46. An analogous example of such an approach involves
joint local-state approval procedures. The state of
Maine, for example, requires development activities
in sensitive coastal wetland areas to be approved by
separate local and state agencies. Either or both
may ultimately disapprove or condition an approval,
Maine Rev. Stat. Ann. tit. 12 secs. 4701-4758
(particularly sec. 4702) . A similar mechanism is
certainly possible between federal and state levels
of government.

47. Though the phrase "action forcing" appears often in
the Congressional debates prior to the enactment of
NEPA and is intended to convey the sense that NEPA's
requirements could not be avoided, this has not in
fact been the case. The statute contains no self-
executing sanctions for non-compliance and neither
the CEQ nor the Office of Management and Budget (OMB)
has taken a strong hand in this matter. F. Anderson's
book, Note 2, at 11-13, describes fully the role
contemplated for OMB in enforcing NEPA--this body
operates as a legislative clearance agency (if
everything is in order your bill gets to Congress for
action, if not, it's bucked back). Since almost all
agency projects and actions require Congressional
approval, such an approach to NEPA compliance would
have been a strong enforcing mechanism. Unfortunately,
in the absence of a Congressional mandate, OMB has
declined to play its normal role with respect to NEPA
except for some water resources projects for which
they have insisted that NEPA required impact
statements be available prior to OMB review and
Congressional action. See 115 Cong. Rec. S. 12127-35
(OJ, 8, 1969); Sen. Rep. No. 91-296, 91st Cong., 1st
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Sess. (1969); Hearings on S. 1075, S. 237, and S.
1752 before the Senate Comm. on Interior and Insular
Affairs, 91st Cong., 1st Sess. at 116-117; Comptroller
General of the United States, Report to the Subcomm.
on Fisheries and Wildlife Conservation, House Comm.
on Merchant Marine and Fisheries, Improvements Needed
in Federal Efforts to Implement the National
Environmental Policy Act of 1967 (May 18, 1972).

48. This certainly is the case in most European countries
where there are neither activist conservation groups
to monitor governmental or private compliance with
NEPA-like legislation or broadened concepts of
standing which would allow access to judicial forums.
See Rehbinder, "German Law on Standing to Sue," IUCN
Environmental Law Paper No. 3 (1972); E. Rehbinder,
H. Burgbacher, & R. Knieper, "Burger Klage im
Umweltrecht" (Citizen Action in Environmental Law),
FUST No. A-4 (1972).

49. Cf. Calvert Cliffs' Coordinating Committee v. AEC,
449 F.2d 1109 (D.C. Cir. 1971). In most countries
the duty of self-executing enforcing mechanisms like
the role of the courts in the U.S. is: ". . . to see
that important legislative purposes heralded in the
halls of Congress are not lost or misdirected in the
vast hallways of the federal bureaucracy." 2d at
1111.

50. Perhaps the best description of this bias free
evaluation process, which must include environmental
factors, is also contained in the Calvert Cliffs'
decision:

The sort of consideration of environmental
values which NEPA compels is clarified in
Section 102(2)(A) and (B). In general, all
agencies must use a "systematic interdisciplinary
approach" to environmental planning and
evaluation "in decision making which may have an
impact on man's environment." In order to
include all possible environmental factors in
the decisional equation, agencies must "identify
and develop methods and procedures . . . which
will insure that presently unquantified
environmental amenities and values may be given
appropriate consideration in decision making
along with economic and technical consideration."
"Environmental amenities" will often be in
conflict with "economic and technical considera-
tions." To "consider" the former "along with"
the latter must involve a balancing process. In
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some instances environmental costs may outweigh
economic and technical benefits and in other
instances they may not. But NEPA mandates a
rather finely tuned and "systematic" balancing
analysis in each instance.

Id. at 1113.

51. Initial CEQ Guidelines considered such provisions.
See Note 6, sec. 3 of the April 1971 Guidelines, 36
Fed. Reg. 7724-29. But they were more honored in the
breach than in fact. The CEQ had no express power
nor did it seek indirectly to enforce its own
guidelines. Agency delay in preparing their own NEPA
compliance guidelines did become an issue in some
citizen initiated litigation. See, e.g., Calvert
Cliffs' Coordinating Comm. v. AEC, 449 F.2d 1109
(D.C. Cir. 1971).

52. The CEQ of its own volition has met this requirement,
Note 6, but one should not have to depend on good
will or fortuitous events.

53. The present U.S. practice of publishing agency
procedures, rules and guidelines in the Federal
Register does not afford adequate circulation. Re-
publication in the Environment Reporter and in the
ELR is helpful but still not adequate. Cf., CEQ,
Fourth Annual Report at 235-36 (1973).

54. The duty to deal responsibly with timely public
comments is made clear in a number of NEPA court
cases. See, e.g., Latham v. Volpe 350 F. Supp. 262
(W.D. Wash. 1972):

The public may also raise environmental
questions by way of comment to the draft impact
statement. Since the final impact statement
must respond to these comments, as well as to
the comments of government agencies, environ-
mental harm which might have been overlooked by
highway officials may be brought to their
attention. For this reason, highway officials
must give more than cursory consideration to the
suggestions and comments of the public in the
preparation of the final impact statement. The
proper response to comments which are both
relevant and reasonable is to either conduct the
research necessary to provide satisfactory
answers, or to refer to those places in the
impact statement which provide them. If the
final impact statement fails substantially to do
so, it will not meet the statutory requirements.
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Id. at 265.

55. In the U.S. experience, the CEQ could have undertaken
such an evaluating and commenting role but has not.
See Liroff's article, Note 9. Section 309 of the
Clean Air Act (see Note 45 for complete citations)
requires the EPA to make an evaluation and comment on
all draft and final impact statements, but their
discharge of this responsibility has been very timid
to date. See Note 24, particularly Healy's article.

56. The absence of such a mechanism short of litigation
in the U.S.'s NEPA experience has been most
troublesome. See F. Anderson, Note 2, at 73-105.
Certainly only a few of the many agency threshold
decisions, that a proposed action is not "major" and
that an impact statement is therefore not necessary,
will ever be tested in court. Of those already taken
to court, no clear pattern emerges. Anderson's
breakdown of a large number of cases, Note 2 at 77-
79, suggests that most courts (but not all) have
defined "major" so as to include a wide range of
proposed projects and actions. Perhaps the most
useful approach if it is followed, was that taken by
the court in Hanley v. Kleindienst, 471 F.2d 823 (2d
Cir. 1972). Here the court required the agency to
establish procedures and to articulate the basis for
even its threshold decisions:

Since an agency, in making a threshold determi-
nation as to the "significance" of an action, is
called upon to review in a general fashion the
same factors that would be studied in depth for
preparation of a detailed environment impact
statement, sec. 102(2) (B) requires that some
rudimentary procedures be designed to assure a
fair and informed preliminary decision.
Otherwise the agency, lacking essential informa-
tion, might frustrate the purpose of NEPA by a
threshold determination that an impact statement
is unnecessary . . .

We now go further and hold that before a
preliminary or threshold determination of
significance is made the responsible agency must
give notice to the public of the proposed major
federal action and an opportunity to submit
relevant facts which might bear upon the
agency's threshold decision. We do not suggest
that a full-fledged formal hearing must be
provided before each such determination is made,
although it should be apparent that in many
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cases such a hearing would be advisable for
reasons already indicated. The necessity for a
hearing will depend greatly upon the circum-
stances surrounding the particular proposed
action . . . The precise procedural steps to be
adopted are better left to the agency, which
should be in a better position than the court to
determine whether solution of the problems faced
with respect to a specific major federal action
can better be achieved through a hearing or by
informal acceptance of relevant data.

Id.at 835-36.

57. This type of sanction is analogous to that which many
in Congress thought the OMB would wield to ensure
NEPA compliance, see Note 47. It is similar also to
provisions in a wide range of federal legislation
which contemplate the cut-off of federal funds or the
withdrawal of federal contracts or approvals for
failure to comply with bidding procedures, civil
rights legislation, disclosure requirements, etc.
Cf., recent Exec. Order 11738 (Sept. 10, 1973)
prohibits the award of federal contracts, loans, and
grants to violaters of the Water Pollution Control
and Clean Air Acts.

58. Precise language of the sort contemplated is con-
tained in sec. 304 of the U.S. Federal Clean Air Act,
(see Note 45 for complete citations) and sec. 505 of
the Federal Water Pollution Control Act, Pub. L. 92-
500(1972). Amending NEPA to include similar language
has been the subject of recent Congressional debate,
4 Environment Reporter, Current Developments 106 8
(1973).

59. E.g., the historic requirement that "special damages"
be shown could be eliminated as well as defenses
based on sovereign immunity or failure to meet juris-
dictional amounts of damage. In addition, anticipa-
tory nuisance injunctions might be specifically
permitted where the prospect of irreparable or
irreversible damage is real.

60. This assumes a pro-environment President and
Congress, which is not always the case. See, e.g.,
Liroff's article, Note 9, at 50059-60, which contains
an interesting account of CEQ's posture before a
Congressional budget making subcommittee chaired by
an outspoken anti-environmentalist, Rep. Jamie
Whitten. The fact that the CEQ must go hat-in-hand
before this body each year may account, in part, for
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their more conciliatory low profile approach to the
discharge of express and implied NEPA responsibilities.
Note also the President's recent shifting of respon-
sibility for promulgating nuclear power plant
radiation emission standards from the relatively
impartial and tough-minded control of EPA to the more
lenient self-serving control of the Atomic Energy
Commission. 4 Environment Reporter, Current
Developments 1370 (Dec. 21, 1973).

61. See Note 38. A prima facie showing of non-compliance
with NEPA requirements was recognized by the court in
Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D.
Texas 1973) as a key factor placing new burdens on an
agency to explain, justify and sustain the findings
and conclusions of their draft impact statement. The
clear implication of the court is that it has
sufficient power to temporarily or permanently enjoin
the projects or actions of any agency which cannot
sustain its burden in the face of such prima facie
showings:

Accordingly, once a prima facie showing has been
made that the federal agency has failed to
adhere to the requirements of NEPA, the burden
must, as a general rule, be laid upon this same
agency which has the labor and public resources
to make the proper environmental assessment and
support it by a preponderance of the evidence
contained in the impact statement.

Id. at 1335.

62. Halting the project before it is a fait accompli has
been seen by most courts as absolutely essential if
NEPA requirements are to have real meaning. See
F. Anderson, Note 2, at 239-245; Bradford Township v.
Illinois State Toll Highway Authority 463 F.2d 537
(7th Cir. 1973); Arlington Coalition on Trans-
portation v. Volpe, 458 F.2d 1323 (4th Cir. 1972);
Lathan v. Volpe, 455 F.2d 1111 (9th Cir. 1971);
Sierra Club v. Mason, 351 F. Supp. 419 (D. Conn.
1972):

Since NEPA applies to this project, the failure
to prepare an impact statement would normally
justify injunctive relief unless, on balance,
the equities advanced by both sides made such
relief inappropriate . . .

Defendants' claim is that substantial harm to
the public will result if an injunction issues.
The major source of this injury would be
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economic loss to the oil companies whose
numerous tankers use the harbor . . .

Finally, defendants claim any delay will result
in increased costs to the government since they
believe a resolicitation of bids would not
produce a bid as low as the one already
accepted . . .

Plaintiff here does not allege specifically what
harm injunctive relief would forestall, but
argues that the dredging entails a risk of
significant adverse impact on the environ-
ment . . .

Only the preparation of an impact statement
before the project is undertaken will avoid
this harm . . .

No simple standard will suffice for all cases,
but at a minimum it seems clear that in the
absence of extraordinary equities on the govern-
ment's side, the requirement of an impact
statement must be enforced by an injunction
whenever the proposed project poses a substan-
tial risk of damage to the environment and there
exists a reasonable possibility that adequate
consideration of alternatives might disclose
some realistic course of action with less risk
of damage. Even if the responsible agency
ultimately decides not to pursue such alterna-
tive course, the public disclosure of all the
pertinent circumstances serves an important
policy of the Act, and may well affect govern-
mental decision-making in the future.

Applying this approach to the facts presented in
the affidavits of both parties leads to the
conclusion that injunctive relief is proper in
the instant case.

Id. at 426-27.

63. The ability to attach conditions to an approval is
most essential. The alternatives of denial unless
and until relatively minor corrections, adjustments
or improvements are made, or approval hoping that
these desired changes will be voluntarily undertaken,
are both unacceptable. See, e.g., Maine Rev. Stat.
Ann. tit. 38 sec. 484, and Note 44.

64. The court in Arlington Coalition on Transportation v.
Volpe, 458 F.2d 1323 (4th Cir. 1972) though speaking
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to governmental not private action clearly recognized
this point. In issuing an injunction pending full
NEPA compliance it noted that "further investment of
time, effort or money . . . would make alteration or
abandonment of the route increasingly less wise and,
therefore, increasingly unlikely." Id. at 1327.

65. These devices because they encourage the making of
what often are irrevocable commitments are often
difficult if not impossible to withdraw and thus
become final approvals without the care or full
meeting of statutory requirements which should
precede final approval. The AEC operating under the
Atomic Energy Act of 1954, 42 U.S.C. sec. 2236 et
seq. (see also 10 C.F.R.) has long used a system
which provides for the issuance of construction
licenses, temporary operating licenses and finally
permanent (usually 40 year) licenses. One looks in
vain for examples of the denial of subsequently
required licenses once construction licenses have
been issued. See, e.g., Morningside Renewal Council
v. AEC, 482 F.2d 234 (2nd Cir. 1973); Minnesota
Citizens Assoc. v. AEC, F. Supp. (D.C. Minn. 1972);
Nader v. Ray, 363 F. Supp. 946 (D.C. D.C. 1973).

66. See Delogu, "Legal Aspects of Air Pollution Control
and Proposed State Legislation," 1969 Wis. L. Rev.
884:

The usual approach of making violation of
regulatory orders a species of criminal act and
attaching fines and imprisonment thereto is
intentionally avoided. This approach has not
proved effective. Violators are often willing
to pay for the right to violate and courts have
been unwilling to convict individuals who
violate environmental regulatory schemes. This
is true whether the violation is of housing or
building codes, zoning ordinances, subdivision
controls, or water and air pollution controls.
Furthermore, the criminal approach misses the
point of the regulatory program. It is the
substance of the orders that must be given
effect. This subsection focuses on this
objective by providing the powerful enforcement
mechanism of injunction.

Id. at 905.

67. See, e.g., Diamond, Commissioner of Environmental
Conservation of the State of New York v. Mobil Oil
Corp. 316 N.Y.S.2d 734 (1970). In a related context,
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this has been the historical basis for many conserva-
tionists' opposition to effluent fees, charges,
licenses, etc. They saw them as little more than a
purchased license to pollute, because they could not
see legislatures or regulatory bodies establishing
charges at a level high enough to actually deter
effluent discharges. See McCloskey & Hillis,
"Penalizing Polluters," 56 Sierra Club Bull. 9(1971).

68. NEPA contains, in sec. 102 (E) , 42 U.S.C. sec. 4332 a
minor reference to international environmental
problems, "all agencies of the federal government
shall . . . (E) Recognize the worldwide and long-
range character of environmental problems and, where
consistent with the foreign policy of the United
States, lend appropriate support to initiatives,
resolutions, and programs designed to maximize
international cooperation in anticipating and
preventing a decline in the quality of mankind's
world environment." To date this section has
produced little if any tangible benefits or positive
action. A National Academy of Sciences report has
recommended that the United Nations adopt an impact
statement evaluation process similar to NEPA covering
all U.N. agency projects (see National Academy of
Sciences, Institutional Arrangements for International
Environmental Cooperation 30-31, 1972). Cf., U.S.
Department of State, World Environmental Quality:
A Challenge to the International Community (1973) ;
Goldie, "Impact Reports: A Domestic Law Analogy for
International Legislation," 1 Syracuse J. of Intern'l
Law and Comm. 39 (1972).

69. Pew mechanisms of the type suggested actually exist
in spite of the considerable need and world-wide
commitment to the elimination of trans-national
pollution sources. See, e.g., Principles 21 and 22
of the Declaration of the United Nations Conference
on the Human Environment, PUST, The Results from
Stockholm (1973):

21. States have, in accordance with the Charter
of the United Nations and the principles of
international law, the sovereign right to
exploit their own resources pursuant to their
own environmental policies and the responsi-
bility to ensure that activities within their
jurisdiction or control do not cause damage to
the environment of other States or of areas
beyond the limits of national jurisdiction.
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70. Such a joint agency involving Canada and the United
States exists in the form of the International Joint
Commission and the Saint Lawrence Seaway Authority
and Development Corporation, not for the express
purpose of dealing with environmental problems, but
to maintain, operate and improve Great Lakes
navigation and navigational facilities, 33 U.S.C.A.
sec. 981 et seq. It is the mechanism that is
important, however, not the particular purpose.
These bodies have operated largely without inter-
ference or recrimination by the sponsoring nations
for many years. More recently seven Baltic nations
established the International Baltic Sea Fishery
Commission with headquarters in Warsaw, Poland, with
extensive powers to regulate fishing by the member
states in the Baltic Sea (see The Final Act of the
Baltic States Diplomatic Conference for the Prepara-
tion of the Convention on Fishing and Conservation of
the Living Resources in the Baltic Sea and the Belts,
Sept., 1973).

71. See McCaffrey, Note 34, at 224-229 ("To summarize,
the above cases indicate that Canadian courts would
decline to exercise jurisdiction in any litigation
involving injury to foreign land. " Id. at 228) ;
Willis, "Jurisdiction of Courts - Action to Recover
Damages for Injury to Foreign Land," 15 Can. B. Rev.
112 (1937) ; Landis, "Legal Controls of Pollution in
the Great Lakes Basin," 48 Can. B. Rev. 66 (1970);
Smit, "International Cooperation in Civil Litigation:
Some Observations on the Roles of International Law
and Reciprocity," 1962 Neth. Int'l L. Rev. 137. Cf. ,
Goldie, "International Principles of Responsibility
for Pollution," 9 Colum. J. Transnat'l L. 283 (1970).

72. An argument advanced by some U.S. federal agencies,
not facetiously in all cases, prior to NEPA's passage
was that they lacked statutory authority to
undertake far-reaching environmental analysis and/or
to weigh such factors into decision-making processes.
Senator Henry M. Jackson, one of NEPA's chief
architects, made it clear in Senate hearings on the

22. States shall co-operate to develop further
the international law regarding liability and
compensation for the victims of pollution and
other environmental damage caused by activities
within the jurisdiction or control of such
States to areas beyond their jurisdiction.

Id. at 22. See, also, conference recommendation no.
63; id. at 53. Cf., McCaffrey, Angelo, Note 34.
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legislation that sec. 102 of NEPA in effect broadened
all existing federal agency enabling legislation: "No
agency will be able to maintain that it has no
mandate or no requirement to consider the environ-
mental consequences of its actions." (Hearings on S.
1075, and S. 1752 before Senate Comm. on Interior and
Insular Affairs, 91st Cong., 1st Sess. 206, 1969.)
See also, Calvert Cliffs' Coordinating Comm. v. AEC,
449 F.2d 1109 (D.C. Cir. 1971) at 1112, for a
judicial affirmation of Congress' intent to amend
and broaden in a stroke the powers and duties of all
federal agencies; F. Anderson, Note 2, at 271-74;
Comment, "National Environmental Policy Act of 1969:
A Mandate to the Corps of Engineers to Consider
Ecological Factors," 50 Bos. Univ. L. Rev. 616(1972).

73. In point of fact, sec. 103 of NEPA, (42 U.S.C. sec.
4333) requires a re-evaluation of agency policy,
procedures and statutory authority similar to that
suggested here. It stops short of ordering a re-
evaluation of current or ongoing actions and
projects.

All agencies of the federal Government shall
review their present statutory authority,
administrative regulations, and current policies
and procedures for the purpose of determining
whether there are any deficiencies or incon-
sistencies therein which prohibit full compliance
with the purposes and provisions of this Act and
shall propose to the President not later than
July 1, 1971, such measures as may be necessary
to bring their authority and policies into
conformity with the intent, purposes, and
procedures set forth in this Act.

74. Notes 32 and 33.

Chapter 4

75. Note 8; CEQ Third Annual Report at 225-27, 257; CEQ,
Fourth Annual Report, Note 12, at 246-47; Delogu,
"NEPA--Not as Much as Many Wanted--More Than Many
Bargained For--All We're Likely to Get," 1973 Land
Use Controls Annual. A somewhat ambiguous but
generally contrary view is expressed by F. Anderson,
Note 2, at 286-289.

76. Senator Henry M. Jackson (one of NEPA's chief
architects) speaking on the floor of the Senate
shortly before NEPA's passage, put it this way:
"Subsection 102 (b) requires the development of
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procedures designed to insure that all relevant
environmental values and amenities are considered in
the calculus of project development and decision-
making." 115 Cong. Rec. (Part 21) 29055 (1969).

77. See pp. 17 and 18 and Notes 35 and 36.

78. The CEQ in its Third Annual Report, Note 9, at 258,
estimated NEPA's annual costs, when the act is fully
implemented by all federal agencies, at $65 million.
However, as if to underscore the relative insignifi-
cance of these expenditures it points to the savings
effected in halting even one ill-advised project and
uses as an example the cross-Florida barge canal,
Notes 29, 156 and 160, where continuation would have
meant additional outlays of more than $80 million.
The CEQ also noted that "much of the cost attributed
to NEPA is going for studies that should be performed
in any event." Id. at 258.

79. Notes 68, 69 and 70.

80. This appears also to be the position of other
scholars and of the U.S. National Academy of Sciences
as embodied in its report on Institutional Arrange-
ments for International Environmental Cooperation
(1972), Note 68. A number of countries, most notably
the Federal Republic of Germany, Sweden, Finland,
Canada and the Commonwealth of Australia, have done
considerable work (short of actually passing NEPA-
like legislation) evaluating NEPA, and attempting to
develop refined approaches compatible with their
individual institutions and legal systems.

81. Notes 50 and 76.

82. That is the fundamental purpose of a paper such as
this and books such as F. Anderson's, Note 2, and the
reason for preparing such extensive Notes which
direct the reader to the widestpossible range of
judicial, governmental and scholarly commentary on
NEPA.

83. Note 63. The firmness of courts as in Sierra Club v.
Froehlke, 359 F. Supp. 1289 (S.D.Tex. 1973) (particu-
larly Part (1) NEPA Substantive Policy Elements) in
requiring impact statements to state those affirma-
tive harm-mitigating steps which an agency will take
in carrying out a project implies that such steps or
harm-reducing actions then become promises, conditions
of project acceptability which presumably are capable
of subsequently being enforced. Though the mechanics
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of such enforcement by judicial process are unclear
in the U.S., at least one can say that having been
forced to publicly state the conditions under which a
project will be pursued, agency reneging or the
complete abdication of environmental responsibilities
is rendered less likely.

84. This is exactly the position taken by the State of
Maine in carrying out its NEPA-like legislation, Note
35. All affirmative averments of the developer
(whether he is a public or private corporation)
contained in the application for state-level approval
are either made more stringent by the reviewing
agency or are incorporated as originally proposed as
express conditions of any approval which may
subsequently be granted and as such are expressly
enforceable in state courts.

85. Note 28. If large governmental and/or large private
developers cannot be or are not held to promises made
when proposed projects and actions are at the
discussion, policy formulating and eventually
decision-making stage, NEPA-like legislation, indeed
all environmental control measures, are seriously
undermined. There will be a tendency to promise
anything and do what you please. Any NEPA-like
legislation adopted must be express--it must make
more clear than does the U.S. legislation, that
promises made at the outset to justify or make a
project environmentally acceptable become enforceable
conditions of going ahead.

86. As the Stockholm conference stated, Note 69: "To
defend and improve the human environment for present
and future generations has become an imperative goal
for mankind . . . " Id. at 18. Unfortunately, the
tendency, as one author put it, towards--"clean
rhetoric and a dirty environment" is far too
prevalent. Hopefully, it can be overcome.

Chapter 5

87. See, e.g., Murphy, Note 9; Voigt, Note 43 at 13,
quoting George Trowbridge, AEC Counsel: "[NEPA] is an
atrocious piece of legislation. As applied to the
licensing activities of federal agencies . . . it is
poorly thought out and ambiguous at all of the
crucial points. The final product is an invitation
to litigation for the next decade"; F. Anderson,
Note 2:

The very scope and generality of the law's
mandate threatened its effectiveness . . . At
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first glance it seems a rather fragile instru-
ment to bear so much weight, but its effective-
ness is owed in large part to the fact that it
provides a point of entry for concerned citizens
to challenge government actions and to invoke
the spirit of the other sections of NEPA.
Although the government has moved through
guidelines and procedures to implement the law,
legal points raised by hundreds of citizens--the
private attorneys general--have given the courts
a major new role in shaping its meaning. The
process of legal challenge, court ruling, and
agency accommodation is far from complete, but
after three years of litigation the bare
language of the Act has been subjected to a
great deal of legal interpretation. The
possibility that NEPA would become a mere noble
expression of purpose has been turned aside and
NEPA has become a vital, if still contentious,
part of the decision process.

Id. at v. (Foreword by Mr. Joseph Fisher, President
of Resources for the Future.)

88. Note 6. The U.S. experience can be improved upon by
promulgating the initial set of implementing
guidelines on the same date that any NEPA-like legis-
lation which is enacted becomes effective.

Chapter 6

89. See, Note 56 and F. Anderson, Note 2 at 56-57 and 73-
105:

If low-level federal activities were exempted,
one of Congress' main purposes in enacting the
statute would fail to be achieved. Yet NEPA's
legislative history shows that Congress intended
to interrupt business-as-usual and affect
decision making at the lowest agency levels.

Judicial failure to implement this purpose could
have meant that the Act would have hardly
deflected the wheels of government from their
accustomed ruts. For this reason the courts
have policed the lower boundaries of NEPA's
application with greater than ordinary vigilance
and have worked in concert with the CEQ
guideline-setting process to keep the threshold
low.
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Id. at 74-75. See also, Citizens for Reid State Park
v. Laird, 336 F. Supp. 783 (D.C. Me. 1972);
Calvert Cliffs' Coordinating Committee v. AEC, 449
F.2d 1109 (D.C. Cir. 1971); Hanley v. Kleindienst,
471 F.2d 823 (2d Cir. 1972).

90. Hanley v. Kleindienst, 471 F.2d 823 (2d Cir. 1972).

In the absence of any Congressional or admini-
strative interpretation of the term, we are
persuaded that in deciding whether a major
federal action will "significantly" affect the
quality of the human environment the agency in
charge, although vested with broad discretion,
should normally be required to review the
proposed action in the light of at least two
relevant factors: (1) the extent to which the
action will cause adverse environmental effects
in excess of those created by existing uses in
the area affected by it; and (2) the absolute
quantitative adverse environmental effects of
the action itself, including the cumulative harm
that results from its contribution to existing
adverse conditions or uses in the affected area.

Id. at 830-31.

91. The most recent CEQ Guidelines, Note 6, sec. 1500.6,
include an extensive effort at defining and identi-
fying "major actions significantly affecting the
environment." The CEQ approach does not seek to
define these terms by using any precise or objective
formula or criteria. See Natural Resources Defense
Council v. Grant, 341 F. Supp. 356 (E.D. N. Car.
1972) (a case in which the size of the project seemed
a critical factor to the court in defining "major").
See also Maine Rev. Stat. Ann. tit. 38 sec. 482 which
defines "development which may substantially affect
the environment" almost totally by relying on
objective "size" criteria.

92. Another approach which can be taken rather than, or
in conjunction with, "size" as a criteria in defining
"major" is one predicated on "time". Proposed
actions or projects which will continue or exist over
comparatively short time frames, say less than three
years, can be regarded as temporary, transient or
non-permanent in character and be free of (exempt
from) the requirements of NEPA-like legislation
including impact statement preparation. Projects or
actions which will continue for longer periods of
time can be made subject to some or all NEPA-like
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legislation requirements. Obviously, the length of
time chosen as the cut-off can be adjusted to reflect
individual nations' choices that few or many proposed
actions and projects be subject to the legislation.
The shorter the time period giving rise to exemption
(say one year is chosen), the larger the number of
projects and actions subject to the legislation and
vice-versa.

93. If this approach is utilized it probably is
advisable to develop several criteria, i.e., one
reflecting proposed dollar expenditures, one dealing
with land area to be utilized or affected, one
dealing with actual size (physical characteristics)
of the undertaking, etc., and specifically indicate
that these criteria are not intended to be read in
the conjunctive. That is, they do not all have to be
met. On the contrary if any one is met, the proposed
action or project is "major".

94. The use of these more objective criteria for
determining whether a project or action is "major"
and thus required to prepare an impact statement will
not eliminate all controversy. Threshold decisions,
see Note 56, based on preliminary or rough estimates
of size, duration, dollars to be expended, volume of
effluents that will be generated, etc., will have to
be made, and they presumably will be the basis for
determining whether impact statements are required.
It may be most useful to see this approach, there-
fore, not as a substitute for CEQ's more subjective
effort to define "major" (Note 91), but as a
complementary or additional technique.

95. See F. Anderson, Note 2, at 106-125; Kalur v. Resor,
335 F. Supp., (D.C.D.C. 1971)("all" means "all");
Sierra Club v. Sargent, F. Supp. (W.D. Wash. 1972) (3
Environment Reporter Cases 1905); but see Cohen v.
Price Commission, 337 F. Supp. 1236 (S.D.N.Y.
1972)(this case is the only one to date that exempts
an entire federal agency as a matter of law from the
full scope of NEPA legislation.)

96. See, e.g., Comment, "Project Cannikin and the
National Environmental Policy Act," 1 ELR 10161 (Oct.
1971); Committee for Nuclear Responsibility v.
Schlesinger, 463 F.2d 783 (D.C. Cir. 1971), 463 F.2d
788 (D.C. Cir. 1971), 463 F.2d 796 (D.C. Cir. 1971),
404 U.S. 917 (1971)(these cases and the comment
describing them involve the competing interests of
NEPA compliance, and AEC's contention that nuclear
testing must be carried out for national security and
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foreign policy reasons and that these considerations
justify withholding pertinent information from public
disclosure in impact statements). See also McQueary
v. Laird. 459 F.2d 608 (10th Cir. 1971).

97. The question as to whether NEPA's procedural require-
ments applied to so-called "environmentally protective"
regulatory programs and agencies arose soon after the
act's passage. See CEQ, Third Annual Report (19 72)
at 239-40, Note 9; F. Anderson, Note 2, at 107-22:

'Environmental' agencies other than the Environ-
mental Protection Agency (EPA) have acquiesced
in the preparation of impact statements,
although the legislative history contains
evidence that Congress possibly intended to
excuse them from compliance.

Id. at 107 (see also at 107 Anderson's footnotes 241
and 245). Anderson at 116-122 makes a strong
argument that all EPA activities should be bound by
NEPA's requirements. His materials, however, also
contain the strongest justification for a continued
partial or total EPA exemption:

As of this writing, approximately twenty-six air
pollution suits have been filed against EPA
alleging noncompliance with sec. 102(2) (C) of
NEPA. Almost all of the suits have been brought
by industry. Industry has also brought suit
alleging that the administrator's recent
decision to cancel all DDT registrations should
also have been preceded by a full sec. 102(2) (C)
review.

Id. at 113-114 (industry's purpose is obviously
delay). See also Comment, "Litigation Under the
Clean Air Act", 3 ELR 10007 (March 1973); Coahoma
Chemical Co. v. Ruckelshaus, Civil No. DC-72-73-S
(N.D. Miss. filed Oct. 17, 1972)(further proceedings
enjoined, Environmental Defense Fund v. EPA, Nos. 72-
1548, 72-2142 (D.C. Cir. Jan. 31, 1973)).

98. See, E.g., EPA v. Mink, 410 U.S. 73 (1973):

The Freedom of Information Act of 1966, 5 U.S.C.
sec. 552, provides that government agencies
shall make available to the public a broad
spectrum of information but exempts from its
mandate certain specified categories of
information, including matters that are
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"specifically required by Executive order to be
kept secret in the interest of the national
defense or foreign policy."

Id. at 76. [93 S. Ct. 827, 830]

99. See F. Anderson, Note 2, at 108:

We conclude chapter VIII with a brief discussion
of a systematic approach to NEPA compliance and
impact statement preparation which might
necessitate preparation of statements by
subcabinet groups and agencies of the Executive
Office of the President such as the Office of
Management and Budget, and the Council on
Environmental Quality. Impact statements have
never been actually prepared by these units of
government, and the question arises whether they
are included when NEPA speaks of "federal
government" and "all agencies". Whether or not
they are obligated to prepare statements under
appropriate circumstances, and we think that
they are, NEPA gives them ample authority if
they choose to act.

Id. at 108; Comment, "NEPA and Federal Policy Making:
NRDC v. Morton," "Legislative Impact Statements," and
"Better NEPA Procedures," 2 ELR 10038 (Apr. 1972),
(especially, "Impact Statement Preparation" by the
Executive Office of Inter-Agency Task Forces at
10042); Soucie v. David, 448 F.2d 1067 (D.C. Cir.
1971).

100. See F. Anderson, Note 2, at 125-33. The U.S. House
Comm. on Merchant Marine and Fisheries estimated in a
recent report that if legislative impact statements
were being prepared as they should be, approximately
800 statements would be generated during each Con-
gressional session, H.R. Rep. No. 92-316, 92nd Cong.,
1st Sess. (1971). In actual fact Anderson reports
that in nearly three years, only 118 draft and 45
final statements have been submitted on legislation
proposals, id. at 126.

101. F. Anderson, Note 2:

Congressional committees, not the courts, are
more likely "enforcers" of the legislative impact
statement requirement, because they make primary
use of the information gathered. Congress, however,
has been surprisingly uninterested in the informa-
tion which it was anxious for agency decision
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makers to receive. The loss to improved govern-
mental decision making is all the greater because
congressional review of impacts which proposed
legislation may have can be much more useful
than agency attempts to mitigate impacts after
an ill-conceived statute has been enacted.
Congress has more latitude to set policy through
its power to legislate than an administrator has
to avoid environmental impacts after a congres-
sional mandate has been delivered.

Id. at 130 (emphasis added).

102. See, e.g., Cohen v. Price Commission, 337 F. Supp.
1236 (S.D.N.Y. 1972):

The Price Commission is a temporary agency whose
existence is scheduled to end midnight, April
30, 1973. It is doubtful, to say the least,
that Congress intended such an agency, which
perforce, if it is to function effectively must
act expeditiously, be required before authoriz-
ing an increase in the price of a loaf of bread,
a bottle of milk, a can of beer, a gallon of
gasoline or a ton of steel, not only to make a
determination of the environmental impact of its
proposed action, but also to consult with and to
obtain the views of other federal agencies with
respect thereto and, pending receipt of such
views, withhold determination for at least
ninety days, with the consequent delay. Such
procedural restrictions would seemingly be at
odds with Congress' announced purpose that the
successful implementation of the Stabilization
Act required "prompt judgments and actions by
the executive branch."

Id. at 1241-42. See also Port of New York Authority
v. Interstate Commerce Comm'n, 451 F.2d 783 (2d Cir.
1971).

Chapter 7

103. See F. Anderson, Note 2, at 57-73:

When the federal agencies provide services and
carry out direct construction programs, they
must prepare impact statements. Thus the
activities of federal agencies such as the Post
Office, the Army Corps of Engineers, the Forest
Service, The Bureau of Reclamation, and the
armed services are covered. In deciding cases
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in this area, courts do not normally discuss
whether the federal presence is sufficient; it
is assumed to exist. Similarly, federal
regulation of private conduct poses few problems
to NEPA's application. A federal permit,
license, certificate, or other regulatory
activity that significantly affects the
environment and qualifies as a major federal
action is subject to sec. 102 (2)(C). The
regulatory activities of several independent
regulatory commissions and of most departments
have already been the subject of NEPA litiga-
tion. Again, in most of these cases the federal
presence is assumed to exist without discussion.
A problem could arise, however, where the
ultimate authority of the federal regulator to
control is a close question. There, it may be
argued, no federal action takes place within the
definition of NEPA . . .

Harder questions arise when the federal govern-
ment underwrites part or all of the cost of
projects planned and executed by the states . . .

Block grant and revenue-sharing programs in some
ways pose the extreme test of NEPA's applicability.
The federal role is theoretically as minimal and
automatic as possible; one of the purposes of
such programs is to get funds to the states with
few federal conditions attached.

Id. at 57-58, 59, 60. See also the CEQ's most recent
Guidelines, Note 6, sec. 1500.5, which seek to define
the types of actions which are sufficiently federal
to be covered by the act. Federal revenue sharing
(under 31 U.S.C. sec. 1221 et seq.) is expressly
exempted, an effort no doubt to overrule Ely v. Velde
451 F.2d 1130 (4th Cir. 1971); see also Silva v.
Romney, 473 F.2d 287 (1st Cir. 1973); Davis v.
Morton, 469 F.2d 593 (10th Cir. 1972) (the closeness
of the question is best evidenced by noting that all
three cases cited above reversed lower court
holdings).

104. A close case in this regard is McLean Gardens Residents
Assn. v. National Capital Planning Commission, F.
Supp. (D.C.D.C. 1972) (4 Environment Reporter
Cases 1708). Though the federal Commission only had
review and preliminary approval powers, the court
held this sufficient to warrant NEPA compliance. The
fact that the federal Commission did not have "veto"
power over the proposed project and that final
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approval or disapproval power lay in a local zoning
commission did not dissuade the court.

105. The Silva court (Note 103) reasoned that the federal
role of mortgage guarantor placed the private
developer in a "partnership" position with the
federal government and thus required full NEPA
compliance and warranted issuance of an injunction to
restrain actions of the private developer until this
compliance was complete. But see Kitchen v.
Federal Communications Comm'n, 464 F.2d 801 (D.C.
Cir. 1972) ; Gage v. Commonwealth Edison, 356 F. Supp.
80 (N.D. I11. 1972).

106. This certainly has been the position taken with
respect to all federal aid highway projects. See,
e.g., Lathan v. Volpe 455 F.2d 1111 (9th Cir. 1971);
Arlington Coalition on Transportation v. Volpe, 458
F.2d 1323 (4th Cir. 1972); Scherr v. Volpe, 466 F.2d
1027 (7th Cir. 1972); Named Individual Members of the
San Antonio Conservation Society v. Texas Highway
Dept., 446 F.2d 1013 (5th Cir. 1971). The 5th
Circuit put it most succinctly:

The North Expressway is now a federal project,
and it has been a federal project since the
Secretary of Transportation authorized federal
[financial] participation in the project on
August 13, 19 70. As such, the North Expressway
is subject to the laws of Congress, [NEPA], and the
state as a partner in the construction of the
project is bound by those laws.

Id. at 1027.

107. Cf., Tomlinson and Mashaw, "The Enforcement of
Federal Standards in Grant-in-Aid Programs:
Suggestions for Beneficiary Involvement," 58 Va. L.
Rev. 600 (1972); Note, "Ely v. Velde: The Applica-
tion of Federal Environmental Policy to Revenue
Sharing Programs," 1972 Duke L. J. 667.

Chapter 8

108. Notes 47, 56 and 57. The issue really is: will the
public or private agency ostensibly obliged to comply
with NEPA-like legislation be the sole judge of
whether its compliance is required in any particular
fact situation? This paper maintains they should not
be, and that recourse to the courts (a difficult
process at best) should not be the only avenue open
to those citizens or environmental organizations who
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feel a decision not to comply was wrongly made. Many
agencies would not only avoid administrative review
mechanisms but would deny even the courts a role in
reviewing their (the agency's) threshold decisions.
See the lower court opinion in Scherr v. Volpe, 3 36
F. Supp. 886 (W.D. Wisc. 1971):

Although a number of contentions have been
advanced by the movants for suspension of the
preliminary injunction, two appear to be major.

The first is that under 42 U.S.C. sec. 4332(2)(C),
the federal administrative agency (here, the
FHWA) enjoys discretion to determine whether a
particular project is "major" and whether it is
a project "significantly affecting the quality
of the human environment"; that FHWA has
exercised this discretion by determining that
this particular project does not meet these
tests; that this administrative determination is
not to be overturned by a court unless it is
arbitrary and unreasonable; and that this
particular administrative determination was
neither arbitrary nor unreasonable.

I cannot accept this contention.

Of course, it is familiar law that Congress may
delegate certain functions to administrative
agencies, that the agencies may then exercise
the discretionary powers granted to them, and
that a specific administrative exercise of such
discretionary powers is to be respected by the
courts unless it is arbitrary or unreasonable.
But sec. 4332(2)(c) is a flat command to FHWA,
to the fullest extent possible, to make a
detailed statement on five specific environ-
mental factors in connection with all "major
federal actions significantly affecting the
quality of the human environment . . . "
Obviously, FHWA and other federal agencies are
called upon to decide what sec. 4332 (2)(c)
requires of them in certain situations. FHWA
may form an opinion that a particular project is
not major, or that it does not significantly
affect the quality of the human environment, and
that, therefore, FHWA is not required to make
the detailed environmental statement. However,
when its failure is then challenged, it is the
court which must construe the statutory
standards ("major" and "significantly affecting")
and, having construed them, then apply them to
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the particular project, and decide whether the
agency's failure violates the Congressional
command.

Id. at 888. The substance of what this paper
proposes is that there be an automatic administrative
review mechanism of all adverse agency threshold
decisions before one is left to his remedy in the
courts.

109. This is a significant point. Since NEPA's passage
there have been literally tens of thousands of
projects and actions to which NEPA might have applied
(see Note 100)--yet according to the CEQ, Fourth
Annual Report at 244 (Note 11) only 4,232 statements
had been prepared to June 30, 1973, and perhaps of
greatest significance, F. Anderson (Note 2) in a most
thorough pulling together of all NEPA cases to date
(March 1973) finds only 149 such litigations.
Clearly, much goes unchallenged in any forum.

110. This will provide a recourse should the reviewing
administrative body adopt a rubber stamp, lock-step
posture with agencies making initial NEPA decisions,
as unfortunately appears to be the case in EPA's
review of draft impact statements under sec. 309 of
the Air Quality Act. See Notes 24 and 55. Further-
more, it intentionally blocks agencies who have been
ordered by the reviewing agency to comply with NEPA
from delaying further by seeking judicial review of
the reviewing agency decision.

111. This more flexible alternative is intended to avoid
automatic review in situations where there is no real
controversy. It is not intended to be a barrier (as
litigation often is) to the review of negative agency
threshold decisions, where real questions remain in
the mind of any party in interest.

112. Notes 38 and 61.

113. Notes 47, 57, 58, 62, 66 and 67. A greater willing-
ness on the part of Congressional committees to block
funding, halt (or impede) consideration of new
legislative proposals, call key agency personnel on
the carpet, etc., might well be the most effective,
though indirect, means of insuring at least federal
agency compliance with NEPA-like legislation and
reviewing agency orders. The failure of private
developers to comply with such orders and all NEPA-
like legislation requirements and/or the terms or
conditions of any approvals already granted should
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give rise to the immediate and automatic revocation
of those approvals and to an ability by any party in
interest or party adversely affected by the project
to enjoin any and all progress on the private
development.

114. See F. Anderson, Note 2, at 200-223; CEQ Guidelines,
Note 6, sec. 1500.8, which attempt to spell out the
content (or scope) of presumably adequate impact
statements; EDF v. Corps of Engineers, 348 F. Supp.
916 (N.D. Miss. 1972):

In reviewing the sufficiency of an agency's
compliance with sec. 102, we do not fathom the
phrase "to the fullest extent possible" to be an
absolute term requiring perfection. If
perfection were the standard, compliance would
necessitate the accumulation of the sum total of
scientific knowledge of the environmental
elements affected by a proposal. It is
unreasonable to impute to the Congress such an
edict. We preface our consideration of
plaintiffs' contentions by declaring that the
phrase "to the fullest extent possible" clearly
imposes a standard of environmental management
requiring nothing less than comprehensive and
objective treatment by the responsible agency . .
Thus, an agency's consideration of environmental
matters that is merely partial or performed in a
superficial manner does not satisfy the
requisite standard.

Id. at 927.

115. See, e.g., SCRAP v. U.S., 346 F. Supp. 189 (D.C.D.C.
19 72) (the court refers to a 6-page ICC draft
statement as "cursory" and concurs with other
critics, CEQ and EPA, that it is insufficient);
Brooks v. Volpe, 350 F. Supp. 269 (W.D. Wash. 1972):

The text of the impact statement filed in this
case is forty-three pages long, of which
nineteen pages address the five subjects
referred to in NEPA. For the most part, the
impact statement suffers from a serious lack of
detail, and relies on conclusions and assump-
tions without reference to supporting objective
data. Federal reviewers could not have made an
independent decision based on the information
referred to, because the sources are not
disclosed.
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The impact statement also suffers from a
reliance on generalities and heavy-handed self-
justifications.

Id. at 276. Reliance on the courts alone to send
back those statements which are obviously inadequate
is not enough. Too few situations wind up in
litigation, see Note 109.

116. This is the approach being taken by the EPA in its
limited comment and evaluation activities conducted
pursuant to sec. 309 of the Air Quality Act. See
Healy's article, Note 24, at 50078; F. Anderson,
Note 2, at 229-33.

117. A good judicial example of exactly what is being
suggested here may be found in Environmental Defense
Fund v. TVA, 339 F. Supp. 806 (E.D. Tenn. 1972). The
court though characterizing the draft impact
statement as "comprehensive in scope" did not hesi-
tate to point out areas where significant improvements
would have to be made:

. . . the draft statement's cost-benefit
analysis consists almost entirely of unsupported
conclusions. As a result, a non-expert reader
is denied the opportunity to intelligently
evaluate TVA's conclusions. In addition, it is
impossible to determine the thoroughness of the
research upon which TVA based the conclusions,
or their relative merit.

Id. at 809. See also Sierra Club v. Froehlke, 359 F.
Supp. 1289 (S.D. Tex. 1973). Pages 1341-42 of the
opinion contain a thorough summary of impact
statement adequacy as established to date by the
courts. Furthermore the court in Froehlke while
characterizing the impact statement before it, which
was several hundred pages in length and contained
numerous appendices and attached exhibits, as a "good
faith distillation" of voluminous materials had no
hesitation in pointing out numerous areas where the
statement could be and would have to be supplemented
to meet NEPA standards (see p. 1342).

118. All of the courts that have dealt with statements
which they deemed inadequate have not hesitated to
order the preparation of new draft impact statements,
see, e.g., EDF v. Corps of Engineers, 325 F. Supp.
728 (E.D. Ark.1971)(memorandum opinion no. 5);
Natural Resources Defense Council v. Morton, 337 F.
Supp. 165 (D.C. 1971); Lathan v. Volpe, 350 F. Supp.
262 (W.D. Wash. 1972):
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This court has recently expresssed its views
with regard to the legal adequacy of environ-
mental impact statements, and will not repeat
those views here. These requirements have been
imposed by Congress; this court did not
legislate them but is duty bound to enforce
them. The impact statement submitted in this
case fails to meet minimum legal standards.
Although it is superior to the impact statements
reviewed by this court in other I-90 cases, it
nevertheless falls far short of the "detailed"
analysis of environmental problems envisioned by
NEPA. Defendants have simply failed to meet the
minimum required standard. By seriously
underestimating their duty, defendants have
caused yet another costly delay in this project.

Id. at 265.

119. Judge Eisele, in EDF v. Corps of Engineers, 325 F.
Supp. 749 (E.D. Ark. 1971) was among the first to
characterize NEPA as a full disclosure law:

At the very least, NEPA is an environmental full
disclosure law. The Congress, by enacting it,
may not have intended to alter the then existing
decisionmaking responsibilities or to take away
any then existing freedom of decisionmaking, but
it certainly intended to make such decision
making more responsive and more responsible.

The "detailed statement" required by sec. 102
(2)(C)" should, at a minimum contain such
information as will alert the President, the
Council on Environmental Quality, the public,
and, indeed, the Congress, to all known possible
environmental consequences of proposed agency
action.

Id. at 759. His characterization of the act has been
followed by a large number of courts, see F. Anderson,
Note 2, at 201 and Note 87. In response to the
natural inquiry, how "full" is "full", Judge Eisele
himself in a later decision involving the same
parties, EDF v. Corps of Engineers, 342 F. Supp. 1211
(E.D. Ark. 1972) stated:

. . . it is not necessary to dot all the i's and
cross all the t's in an impact statement.
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Congress, we must assume, intended and expected
the courts to interpret the NEPA in a reasonable
manner in order to effectuate its obvious
purposes and objectives. It is doubtful that
any agency, however objective, however sincere,
however well-staffed, and however well-financed,
could come up with a perfect environmental
impact statement in connection with any major
project. Further studies, evaluations and
analyses by experts are almost certain to reveal
inadequacies or deficiencies . . .

The Court does not believe that the Congress
intended that the NEPA be used as a vehicle for
the coninual delay and postponement of legisla-
tive and executive decisions.

Id. at 1217 (emphasis added). The key to defining
"full" is then "reasonableness". See also Natural
Resources Defense Council v. Morton, 458 F.2d 827
(D.C. Cir. 1972) where the court adopts a "reasonably
available" test for determining the adequacy of an
impact statement discussion of alternatives.

120. See, e.g., Natural Resources Defense Council v.
Morton, 458 F.2d 827 (D.C. Cir. 1972): "When the
proposed action is an integral part of a coordinated
plan to deal with a broad problem, the range of
alternatives that must be evaluated is broadened,"
id. at 835. At another point the court notes: "A
sound construction of NEPA, which takes into account
both the legislative history and contemporaneous
executive construction, requires a presentation of
the environmental risks incident to reasonable
alternative courses of action," id. at 834. See also
EDF v. Corps of Engineers, 325 F. Supp. 749 (E.D.
Ark. 1971):

Section 102(2) (C) (iii) requires the impact
statement to discuss the alternatives to the
proposed action. The most glaring deficiency in
this respect is the failure to set forth and
fully describe the alternative of leaving the
Cossatot alone. Furthermore, the statement does
not adequately consider nonstructural alterna-
tives for flood control, such as flood plain
management (although defendants referred to it
in the impact statement), private or publicly
subsidized insurance, or outright acquisition of
the fee title to the land in the flood plain.

Id. at 761.
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121. See, e.g., Committee for Nuclear Responsibility v.
Seaborg (later Schlesinger), 463 F.2d 783 (D.C. Cir.
Oct. 5, 1971):

Section 102 of NEPA requires, inter alia, that
an impact statement assess adverse environmental
effects and discuss alternatives to the proposed
action . . . [the court's] function is only to
assure that the statement sets forth the opposing
scientific views, and does not take the arbitrary
and impermissible approach of completely omitting
from the statement, and hence from the focus that
the statement was intended to provide for the
deciding officials, any reference whatever to the
existence of responsible scientific opinions con-
cerning possible adverse environmental effects . .

Plaintiffs also alleged the existence of reports
by federal agencies recommending against
Cannikin specifically because of potential harm
to the environment. NEPA clearly indicates that
the agency responsible for a project should
obtain and release such adverse reports. If
these reports exist, and they are not subject to
some statutory exemption, plaintiffs must
prevail on this contention as well.

Id. at 786-88. This litigation produced a number of
lower federal, court of appeals, and Supreme Court
opinions which are interesting in an overall
discussion of disclosure, privileged material,
etc.,see, 463 F.2d 788 (D.C. Cir. 1971); 463 F.2d
796 (D.C. Cir. 1971); 404 U.S. 917 (1971).

Chapter 9

122. See, e.g., Upper Pecos Ass'n v. Stans, 328 F. Supp.
332 (D.C. N.M. 1971), 452 F.2d 1233 (10th Cir. 1971)
(note strong dissent by Judge Murrah). See also
F. Anderson, Note 2, at 196-200.

123. See, e.g., Greene County Planning Board v. FPC, 455
F.2d 412 (2nd Cir. 1972). Speaking about impact
statement preparation, the court noted:

The Federal Power Commission has abdicated a
significant part of its responsibility by
substituting the statement of PASNY for its own.
The Commission appears to be content to collate
the comments of other federal agencies, its own
staff and the intervenors and once again to act
as an umpire. The danger of this procedure, and
one obvious shortcoming is the potential, if not
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likelihood, that the applicant's statement will
be based upon self-serving assumptions . . .

It was in part for this reason that Congress has
compelled agencies to seek the aid of all
available expertise and formulate their own
position early in the review process.

Id. at 420. See also Conservation Society v.
Secretary, 362 F. Supp. 627 (D.C. Vt. 1973).

124. See, e.g., the most recent CEQ Guidelines sec. 1500.7(b),
Note 6.

125. F. Anderson, Note 2, at 199-200, favors this
approach because it allows each agency to focus
"individually upon the particular impact of its own
part of the overall action" and because this approach
most fully complies with the "to the fullest extent
possible" mandate of NEPA.

126. The CEQ's Impact Statement Guidelines, Notes 6 and
124, allude to this so-called "joint" approach to the
preparation of an impact statement but do not
elaborate on or endorse it as an alternative.
F. Anderson, Notes 2 and 125, finds it a preferable
approach to the "lead" agency method favored by CEQ
but notes: "Joint Statements involve all agencies to
a somewhat lesser degree and achieve coordination,
sharing of expertise, and consideration of cumulative
impacts, but at the risk of poorly defining ultimate
responsibility." Id. at 200.

127. The CEQ's most recent Guidelines, Notes 6 and 124,
allude to some of these same factors: "Factors
relevant in determining an appropriate lead agency
include the time sequence in which the agencies
become involved, the magnitude of their respective
involvement, and their relative expertise with
respect to the project's environmental effects." Id.
sec. 1500.7(b). See also Greene County Planning Board
v. FPC, 455 F.2d 412 (2d Cir. 1972), Note 123,
wherein the court expresses doubt that delegated
impact statements can be anything but self-serving;
and Conservation Society v. Secretary, 362 F.
Supp. 627 (D.C. Vt. 1973):

. . . it is impossible for the Vermont Highway
Department not to be an advocate of legislatively
mandated construction and still act consistently
with its duty as a state agency. This being
true, delegation of the preparation of an EIS to
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the VHD raises the danger that the EIS will
reflect "self-serving assumptions" and brings
the case directly within Greene County.

Id. at 631.

128. This certainly was the argument put forward
unsuccessfully by the defendants in both the Greene
and Conservation Society cases, Notes 123 and 127:

This case thus raises the very fundamental
question whether FHWA procedures requiring the
preparation of an EIS by the local state highway
agency, with communication from and cooperation
of the regional FHWA, followed by review by an
FHWA "task force" at the regional level complies
with NEPA . . .

It is argued that this is the only practicable
way for the federal agency to handle EIS
preparations, since the individual state
departments have hundreds of employees while the
federal agency has--at least in its Montpelier
office—only 14 . . .

The final point intimated if not argued by the
federal defendants on this issue is that the
specific steps taken by them during preparation
of the EIS by the state, including communication,
consultation and the field trip, when coupled
with the regional review, do for all practical
purposes amount to "preparation" by the
responsible federal agency.

Id. at 630.

129. See Greene, Notes 123 and 127:

. . . intervenors generally have limited
resources, both in terms of money and technical
expertise, and thus may not be able to provide
an effective analysis of environmental factors.
It was in part for this reason that Congress has
compelled agencies to seek the aid of all
available expertise and formulate their own
position early in the review process.

Id. at 420.

Chapter 10

130. See, e.g., F. Anderson, Note 2, at 44-48 and 64-73;
Jicarilla Apache Tribe of Indians v. Morton, 356 F.
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Supp. 20 (D.C. Ariz. 1972), 471 F.2d 1275 (9th Cir.
1973) (efforts to obtain and actual compliance with
NEPA impact statement preparation requirements were
too late to effect anything other than the most
cosmetic alterations); Scientists Institute for
Public Information (SIPI) v. AEC, 362 F. Supp. 637
(D.C.D.C. 1972) (efforts to obtain impact statement on
broad program premature): Lloyd Harbor Study Group v.
Seaborg, F. Supp. , (E.D.N.Y. 1971) (NEPA
compliance premature)(2 Environment Reporter Cases
1380); Gage v. Commonwealth Edison, 356 F. Supp. 80
(N.D. I11. 1972)(NEPA compliance premature):
City of New York v. United States, 337 F. Supp. 150
(E.D.N.Y. 1972) ("the plaintiffs who now seek to
benefit from the Commission's failure completely to
perform the tasks imposed upon it by NEPA exacerbated
the problem by waiting until after the hearings were
completed to raise the environmental question," id.
at 164) .

131. See, e.g., La Raza Unida v. Volpe, 337 F. Supp. 221
(N.D. Cal. 1971):

Finally, in addition to the strong policy
statements and the wording of the statutes and
regulations, common sense dictates that the
federal protective devices apply before federal
funds are sought. It does little good to shut
the barn doors after all the horses have run
away. If the federal statutes and regulations
are to supply any protection at all it must be
prior to the time the residents have left and
the deleterious effects to the environment have
taken place. All the protections that Congress
sought to establish would be futile gestures
were a state able to ignore the spirit (and
letter) of the various acts and regulations
until it actually receives federal funds. Given
the realities of actual highway displacement and
construction, the statutes and regulations must
apply immediately or their purpose will be
frustrated.

Id. at 231. See also, Sierra Club v. Volpe, 351 F.
Supp. 1002 (N.D. Cal. 1972):

The rationale of La Raza Unida is that Congres-
sional policy statements in federal environmental
and similar statutes, together with the
legislative history of these enactments,
indicate a great concern of Congress with
problems of environmental protection, particularly
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in the area of highway construction; that common
sense suggests that all the protection which the
Congress has sought to provide would be futile
gestures were the states and federal agencies
allowed to ignore federal statutes and regulations
until deleterious effects upon the environment
have actually occurred while the option for
receiving federal funds still remains open.

Id. at 1007. The decisions in both cases were a
direct response to state and federal highway
officials' efforts to delay, until they were
meaningless, the preparation of impact statements.

132. This point was recognized by the CEQ in its Fourth
Annual Report, Note 12, at 235-36.

133. Perhaps the worst in this regard was the AEC which
because of its dilatory position towards NEPA was
involved in Calvert Cliffs' Coordinating Comm. v.
AEC, 449 F.2d 1109 (D.C. Cir. 1971). The court in
ordering a sweeping revision of AEC procedures
respecting NEPA stated:

We believe that the Commission's crabbed
interpretation of NEPA makes a mockery of the
act . . .

Again, the Commission's approach to statutory
interpretation is strange indeed--so strange
that it seems to reveal a rather thoroughgoing
reluctance to meet the NEPA procedural obligations
in the agency review process . . .

We believe the Commission's rule is in fundamental
conflict with the basic purpose of the act.

Id. at 1117, 1119, and 1123. On the other side of
the coin, the CEQ noted in its Third Annual Report,
Note 9, at 257, that the federal agencies were on the
whole responding well to NEPA's mandates.

134. Cf., Sierra Club v. Froehlke, 359 F. Supp. 1289
(S.D. Texas 1973):

This sets a high standard and obligates the
agencies continually to review and reappraise
existing policies and procedures, not only in
light of the developing law, but also in light
of the developing agency awareness as issues
arise at project sites.

Id. at 1356.
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135. Cf., CEQ, Memorandum to the Heads of all Federal
Agencies Assuring Public Availability of Environ-
mental Impact Statements under NEPA, (May 15,
1973) (reprinted in Monitor 3:5, 102(1973). See also
Note 132.

136. Note 6.

137. Note 12 at 234. See also the most recent CEQ
Guidelines, sec. 1500.2 (b), Note 6.

138. Some of these issues are dealt with in the CEQ's
Guidelines, but no firm mandates are included. The
time frames outlined (which are quite short) are
recommendations only.

To the maximum extent practicable no administra-
tive action subject to section 102(2)(C) is to
be taken sooner than ninety (90) days after a
draft environmental statement has been circu-
lated for comment, furnished to the Council and,
except where advance public disclosure will
result in significantly increased costs of
procurement to the Government, made available to
the public pursuant to these guidelines;
neither should such administrative action be
taken sooner than thirty (30) days after the
final text of an environmental statement
(together with comments) has been made available
to the Council, commenting agencies, and the
public.

Id. at sec. 1511(b).

139. The U.S. approach as embodied in the CEQ's Guide-
lines deals adequately enough with the second of
these problems--that is recommended time intervals
may be shortened where "emergency circumstances" or
impracticality dictate. Id. at sec. 1511(b)(e).
However, no mechanism exists for extending or
lengthening the intervals involved. We are thrown
back on agency good faith, which may not be enough.

140. The thrust of this approach is consistent with
F. Anderson, Note 2, at 290, who calls for a "tiered"
approach to impact statement preparation and Murphy,
Note 9, at 988, who sees the need for first resolving
(presumably by impact statement preparation and
analysis type processes) "generic" as opposed to
"case by case" questions. Both undoubtedly would
allocate a longer total lead time and longer time
periods for the actual preparation, evaluation,
comment, and review of these "generic" or "first
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tier" issues, than they would to "lower tier" or
individual case situations. See also CEQ, Fourth
Annual Report, Note 12, at 2 35.

141. Cf. Murphy, Note 9, at 983: "Intervenors at
hearings on construction permits frequently have had
to shadowbox with incomplete designs." Another
benefit which Murphy alludes to if earlier and
presumably lengthier hearings could resolve so-called
"generic" issues is that "repeated inquiries into
identical questions of complicated technology, absent
some showing that a new inquiry is warranted", could
be avoided. Id. at 1003.

142. See F. Anderson, Note 2, at 290, and Murphy, Note 9,
at 1006.

To accommodate the need for generic decisions
with the desired public participation, I have
suggested the development of hybrid procedures
to decide questions common to many proceedings.
Precisely which questions will be amenable to
generic treatment must await more experience,
but questions of safety, technology, and maximum
emission standards would certainly seem likely
candidates. The tension between the general
rule and the particular application is inherent
in the process and will not disappear. We must,
of course, try to decide each case fairly,
taking account of the individualized circum-
stances, but we cannot re-examine all of our
premises in every case.

Id. at 1006.

143. One approach, of course, is that taken by the court
in EDF v. TVA, 339 F. Supp. 806 (E.D. Tenn. 1972),
Note 166, which is simply to require that with each
annual appropriation request a new, updated as it
were, impact statement be prepared. Most courts and
the CEQ have assumed that as conditions changed or
new information became available, impact statements
of record would simply be updated by the preparing
agency. See SIPI v. AEC, 481 F.2d 1079 (D.C. Cir.
1973):

Of course, some of the environmental impacts of
the program are still shrouded in uncertainty.
But one of the functions of an impact statement
is to point up uncertainties where they exist.
And whatever statement is drafted by the
Commission can be amended to reflect newly
obtained information as the program progresses.
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Id. at 1098; CEQ, Memorandum to Federal Agencies on
Procedures for Improving Environmental Impact
Statements (May 16, 1972). In light of the demonstrated
resistance in some agencies to the whole impact
statement preparation process, the assumption that
updating revisions will voluntarily be made to
statements already on record seems naive. Some
coercive device such as the Tennessee court developed
seems necessary.

144. See CEQ, Fourth Annual Report, Note 12, at 247.

145. The most widely publicized example is the cessation
of construction of the Cross-Florida Barge Canal at a
point where nearly one-third of the project was
complete and in excess of $50 million had been spent
(see Note 29); in re Cross-Florida Barge Canal, 329
F. Supp. 543 (Judicial panel on multidistrict
litigation 1971); EDF v. Corps of Engineers, 324 F.
Supp. 878 (D.C.D.C. 1971).

146. See Note 143.

147. There is no particular reason for suggesting two
years. Shorter or longer periods may be advisable
depending on the work load of particular agencies,
the potential for environmental harm which particular
projects give rise to, the scope of particular
projects, whether the project is of a type giving
rise to extensive secondary effects, etc. The only
point being made is that impact statement updating
must be legally required at some future certain
time--it should not be a matter left to the discre-
tion and good faith of the agencies involved.

148. Again, there is no particular reason for choosing
four years (see Note 147). A shorter or longer
period may well be desirable. The point, however,
should not be lost. Programs of long duration
should, at intervals no less frequent than those
fixed by law, be completely reevaluated. The outcome
of such analysis may well be to continue the program.
On the other hand, new technology, the increase of
adverse side effects, the perception of error in
original data or conclusions, etc., may warrant
modification or termination of the action or project.
See CEQ Guidelines, sec. 1500.13, Note 6. Cf. Lee v.
Resor, 348 F. Supp. 389 (M.D. Fla. 1972). This case
does not involve the reevaluation of a project which had
already been subject to impact statement
analysis, but the analogous situation of whether a
project of long duration, twenty years of weed
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spraying, should simply continue indefinitely merely
because it began before NEPA enactment, or whether
it, too, along with all new projects, is subject to
the act. The court taking the latter view noted
cryptically:

This Court cannot say with assurance that the
factors considered by the Corps 20 years ago in
deciding to spray hyacinths on the St. Johns
River with 2-4D have not now changed.

Id. at 396.

149. No mechanism presently exists in the U.S. outside of
Congressional action for ordering such changes. Of
course agencies may always reconsider their own
actions. But even the President's legal capacity to
order termination of the Cross-Florida Barge Canal,
Notes 30 and 145, has been questioned, see in re
Cross-Florida Barge Canal, 329 F. Supp. 543 (Judicial
panel on multidistrict litigation 1971); Statement by
the President Terminating Construction of the Cross-
Florida Barge Canal (Jan. 19, 1971) reprinted in
7 Presidential Documents 81 (Jan. 25, 1971). Courts
may remand agency action for procedural error or
failure to comply with NEPA or other federal law, but
they may not themselves weigh the merits and
substitute their judgement for the agency's. See
Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D. Tex.
1973)(particularly Section D of Judge Bue's opinion
"The Role of the Courts Under NEPA"). But see Sive,
Note 42.

Some have suggested that either the CEQ with the
consent of the President, a panel of Presidential
cabinet level officers, or a special Senate-House
panel be clothed with express power to review and if
necessary over-ride agency decisions which arguably
are contrary to the spirit and intent of NEPA or
which arguably are not in the public interest when
viewed in a larger than agency level context. When
an agency decision is over-ridden the project or
action involved would immediately be halted and the
issues remanded to both the agency involved and
Congress for reconsideration and redisposition. The
point of this suggestion is simply that we need a
stronger check than we now have on agency error, bad
judgement or willfullness. We ought not to have to
rely solely on extraordinary actions by the whole
Congress and/or by the President (as in the SST and
Florida Barge Canal cases) or on the limited powers
of the courts and the CEQ as presently constituted,
to redress substantive agency error.
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Chapter 11

150. See, e.g., the most recent CEQ Guidelines, sec.
1500.6 (a), Note 6; Hanley v. Kleindienst 471 F.2d 823
(2d Cir. 1972) :

. . . it must be recognized that even a slight
increase in adverse conditions that form an
existing environmental milieu may sometimes
threaten harm that is significant. One more
factory polluting air and water in an area zoned
for industrial use may represent the straw that
breaks the back of the environmental camel.
Hence the absolute, as well as comparative,
effects of a major federal action must be
considered.

Id. at 831.

151. See, e.g., the most recent CEQ Guidelines, sec.
1500.8(a)(3)(ii):

Secondary or indirect, as well as primary or
direct, consequences for the environment should
be included in the analysis. Many major Federal
actions, in particular those that involve the
construction or licensing of infrastructure
investments (e.g., highways, airports, sewer
systems, water resource projects, etc.),
stimulate or induce secondary effects in the
form of associated investments and changed
patterns of social and economic activities.
Such secondary effects, through their impacts on
existing community facilities and activities,
through inducing new facilities and activities,
or through changes in natural conditions, may
often be even more substantial than the primary
effects of the original action itself.

152. See, e.g., Sierra Club v. Froehlke, 359 F. Supp.
1289 (S.D. Texas 1973) (the Corps of Engineers
unsuccessfully sought to define the project and limit
impact statement preparation to Wallisville dam
rather than the larger Trinity River Project of which
it was a part); Natural Resources Defense Council v.
Morton 458 F.2d 827 (D.C. Cir. 1972) (the Dept. of the
Interior unsuccessfully sought to limit the range
of alternative actions it had to consider to those
directly within its power to undertake.)

153. CEQ, Fourth Annual Report, Note 12, at 235.
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154. The CEQ has obviously come to share these views,
Note 151. See also the most recent CEQ Guidelines
sec. 1500.8 (a) (1), Note 6, which contain numerous
suggestions as to how and what secondary effects are
to be measured and sources of data information.

155. Cf. Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D.
Tex. 1973). Speaking generally about the substantive
duty to mitigate environmental harms which projects
give rise to, the court noted:

NEPA states indirectly, but affirmatively, that
under some circumstances federal agencies must
mitigate some and possibly all of the environ-
mental impacts arising from a proposed project.
This requirement is embodied primarily within
Section 101, 42 U.S.C.A. sec. 4331, with
important implementing assistance from Section
102, 42 U.S.C.A. sec. 4332. This Court will not
endeavor to catalogue all permutations of this
requirement, but will highlight a few as they
apply to the present litigation.

Consistent with other essential considerations
of national policy, all federal agencies must
"use all practicable means" to assure safe
surroundings, 42 U.S.C.A. sec. 4331(a), (b)(2),
to attain the widest range of beneficial uses of
the environment without unintended consequences,
42 U.S.C.A. sec. 4331(a), (b)(3), and to
preserve important historic, cultural and
natural aspects of our national heritage.
42 U.S.C.A sec. 4331(a), (b)(4). While tested
by a rule of practicability with respect to
other essential considerations of national
policy, these requirements must be implemented
"to the fullest extent possible." 42 U.S.C.A.
sec. 4332.

Id. at 1339. See also EDF v. Froehlke, 477 F.2d 1033
(8th Cir. 1972) .

156. This point was made in a slightly different but
analogous context by Judge Leventhal in NRDC v.
Morton, 458 F.2d 827 (D.C. Cir. 1972). In concluding
that the range of alternatives discussed must be
broadened, the court noted that:

Congress contemplated that the Impact Statement
would constitute the environmental source
material for the information of the Congress as
well as the Executive, in connection with the
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making of relevant decisions, and would be
available to enhance enlightenment of--and by--
the public . . .

While the department of the Interior does not
have the authority to eliminate or reduce oil
import quotas such action is within the purview
of both Congress and the President, to whom the
impact statement goes. The impact statement is
not only for the exposition of the thinking of
the agency, but also for the guidance of these
ultimate decision-makers, and must provide them
with the environmental effects of both the
proposal and the alternatives, for their
consideration along with the various other
elements of the public interest.

Id. at 833, 835.

157. CEQ Guidelines sec. 1500.6 (a), Note 6.

158. To a large extent this has been ended by a series of
court actions. See Sierra Club v. Froehlke, 359 F.
Supp. 1289 (S.D. Texas 1973) (the court held that
Wallisville dam is part of the larger Trinity River
project for which an impact statement must be
prepared); Thompson v. Fugate, 347 F. Supp. 120 (E.D.
Va. 1972) (the court held that the Tuckahoe segment of
the Richmond metropolitan beltway could not be viewed
as an isolated project and that an impact statement
was required for the entire system); Named Individual
Members of the San Antonio Conservation Society v.
Texas Highway Dept., 466 F.2d 1013 (5th Cir.
1971)(middle segment of North Expressway cannot be
viewed as an isolated non-federal project--impact
statement on the whole project is required).

Chapter 12

159. See Note "Retroactive Application of the National
Environmental Policy Act of 1969," 69 Mich. L. Rev.
732 (1971); F. Anderson, Note 2, chap. v, Problems of
Transition: Projects and Programs in Progress When
NEPA Was Enacted, at 142-178. Arlington Coalition v.
Volpe, 458 F.2d 1323 (4th Cir. 1972):

Doubtless Congress did not intend that all
projects ongoing at the effective date of the
Act be subject to the requirements of Section 102.
At some stage of progress, the cost of altering
or abandoning the project could so definitely
outweigh whatever benefits that might accrue
therefrom that it might no longer be "possible"
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to change the project in accordance with Section
102. At some stage, federal action may be so
"complete" that applying the Act could be
considered a "retroactive" application not
intended by the Congress. The congressional
command that the Act be complied with "to the
fullest extent possible" means, we believe, that
an ongoing project was intended to be subject to
Section 102 until it has reached that stage of
completion, and that doubt about whether the
critical stage has been reached must be resolved
in favor of applicability.

Id. at 1331.

160. See, e.g., Greene County Planning Board v. FPC, 455
F.2d 412 (2d Cir. 1972) ("Petitioners ask us to stay
construction of the pumped storage facility and the
two approved transmission lines, now 80% complete,
pending compliance with NEPA . . . We see no basis
for applying NEPA retroactively to the licensing of
the basic project which became final nearly six
months prior to the effective date of the act." Id.
at 424). See also Investment Syndicates v.
Richmond, 318 F. Supp. 1038 (D.C. Ore. 1970).

161. These efforts met with mixed success. Some were
successful, see Pennsylvania Environmental Council v.
Bartlett, 315 F. Supp. 238 (M.D. Pa. 1970); Elliot
v. Volpe, 328 F. Supp. 831 (D.C. Mass. 1971). The
larger number failed--that is courts would not allow
NEPA requirements to be avoided merely because some
preliminary project activities preceded the date of
NEPA passage. See Committee to Stop Route 7 v.
Volpe, 346 F. Supp. 731 (D.C. Conn. 1972);
Conservation Society of Southern Vermont v. Volpe,
343 F. Supp. 761 (D.C. Vt. 1972); Environmental Law
Fund v. Volpe, 340 F. Supp. 1328 (N.D. Ca. 1972):

Thus, even if a project were initiated prior to
January 1, 1970, if the planning phase of the
project did not take place until after January 1,
1970, a NEPA statement is required. No
balancing of factors can be permitted in such a
case. However, if all the planning for a
project took place prior to January 1, 1970--
that is, if design approval preceded the passage
of NEPA--a Section 102(2)(c) statement is
required only if "practicable".

Id. at 1333. The court goes on to define "practicable"
and finally concludes that it would halt a project to
require NEPA compliance,
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. . . if the cost to the state would be out-
weighed by the possible harm to the environment,
and/or if the plaintiffs could demonstrate that
the state made little or no effort to take
environmental factors into account, and/or if
local participation in the decision-making
process had been minimal.

Id. at 1335.

162. The court in Conservation Society of Southern Vermont
v. Volpe, 343 F. Supp. 761 (D.C. Vt. 1972) put it
most succinctly:

This court rejects the broad view of plaintiffs
that the National Environmental Policy Act
requires an impact statement where any highway
project was incomplete as of January 1, 1970,
the effective date of NEPA, as well as the
narrow view of defendants that no NEPA statement
is required if there were "design approval" of a
given highway project before the date of
February 1, 1971 (the time which DOT apparently
thought a reasonable one for the implementation
of NEPA . . .

Id. at 765-66. See also EDF v. TVA, 468 F.2d 1164
(6th Cir. 1972) (this case extensively analyzes many
earlier cases dealing with retroactivity and NEPA's
application to ongoing or in-progress projects and
activities.)

163. This approach, express or implied, is part of the
basis of almost all of plaintiff's arguments in the
cases just cited, Notes 160, 161 and 162. The lower
federal court in EDF v. TVA, 339 F. Supp. 806 (E.D.
Tenn. 1972) accepts this reasoning and points to a
number of other courts which to a greater or lesser
degree accept this reasoning. See also, Morningside-
Lenox Park Ass'n v. Volpe, 334 F. Supp. 132 (N.D. Ga.
1971). The court, speaking of the project as it
stood at the time of the litigation noted:

While much work has already been done, the Court
is not dealing with a fait accompli. In short,
the Court holds that compliance with Section 102
of the NEPA is required as to an ongoing federal
project on which substantial actions are yet to
be taken, regardless of the date of "critical"
federal approval of the project. The Court must
remand this case to the Secretary of Transportation
for compliance with Section 102 of the NEPA.

Id. at 144-45.
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164. This was the approach taken by both the lower and
appellate federal courts in EDF v. TVA, 339 F. Supp.
806 (E.D. Tenn. 1972), 468 F.2d 1164 (6th Cir. 1972).
A major portion of the activities in progress were
enjoined pending compliance with NEPA, but the court
allowed the " . . . completion of roadbuilding
operations that had progressed to the stage at which
road-surfacing was necessary to prevent large-scale
erosion." The court also permitted certain map-
making and reporting activities to proceed. A
similar approach was taken by the court in Sierra Club
v. Froehlke, F. Supp. (S.D. Tex. 1973) where the
court enjoined significant ongoing portions of the
Wallisville dam--Trinity river project pending NEPA
compliance, but allowed work on several high-level
bridges, a part of the overall project then in a
critical stage of progress, to be continued to
completion.

165. This approach would render any NEPA-like legislation
totally prospective. It has the advantage of
certainty. It is the approach expressly or implicitly
opted for by most of the federal defendants in the
cases cited in Notes 160-164, and seemingly adopted
by the Courts in Jicarilla Apache Tribe of Indians v.
Morton, 356 F. Supp. 20 (D.C. Ariz. 1972); Elliot
v. Volpe, 328 F. Supp. 831 (D.C. Mass. 1971).

166. One would have to specify whether that meant funded
in "whole" or in "part". See EDF v. TVA, 339 F.
Supp. 806 (E.D. Tenn. 1972), where initial appropria-
tions were made in 1966 and $29 million had been
spent before NEPA was enacted. But the court,
realizing that many millions were yet to be spent,
held each annual appropriation request after NEPA was
enacted would require impact statement justification.
The federal Department of Transportation rather than
opting for a funding cut-off sought to predicate non-
compliance or compliance with NEPA on whether final
design approval was complete. See Committee to Stop
Route 7 v. Volpe, 346 F. Supp. 731 (D.C. Conn.
1972) ; Concerned Citizens of Marlboro v. Volpe, 459
F.2d 332 (3rd Cir. 1972); Environmental Law Fund v.
Volpe, 340 F. Supp. 1328 (N.D. Cal. 1972).

167. This is the typical dividing line in U.S. land-use
law between so-called "vested" property rights (i.e.,
non-conforming use status, the right to rely on
issued permits or approvals, the right to look to and
be bound by a then existing framework of law or
regulatory standards) and a situation where one may
have begun a course of conduct but until "actual
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construction" is not deemed in law to have sufficient-
ly advanced his plans to have acquired a "vested
right". He then is bound to adhere to all new or
changed laws and regulatory standards.

168. The general rule of law in the U.S. is that legis-
lation will always be deemed prospective unless a
clear legislative intent can be found to give it a
retroactive effect. See Elliot v. Volpe, 328 F.
Supp. 831 (D.C. Mass. 1971). Most, though not all,
U.S. courts found such an expression of intent in
NEPA.

169. Such views may be unduly optimistic in light of
agency attitudes such as that shown in Scientists'
Institute for Public Information v. AEC, 4 81 F. Supp.
1079 (D.C.D.C. 1972) where the AEC doggedly resisted
preparing in advance of actual projects, so-called
programmatic impact statements (this case involved
breeder reactor development). Rather than a well-in-
advance, ordered approach to the environmental
aspects of such a major new development and technolo-
gy, at a time when fundamental research is still
being done and policies are still being formed, the
AEC took the narrowest possible view of NEPA, arguing
that impact statements must be prepared only for
specific individual facilities which are covered by
the act and then only when they are actually on the
drawing board. Impact statements at this point are
often little more than justifications for decisions
long-since made. Of interest, though, is the
appellate reversal of the lower federal court and AEC
reasoning, SIPI v. AEC, 481 F.2d 1079 (D.C. Cir.
1973). See also Notes 140 and 141.

170. To a large extent this is the same reasoning that
environmental watchdog organizations in the U.S.
undertook in determining which issues to litigate at
the outset when NEPA was enacted. Thus major highway
and water resources projects which have significant
environmental impact and long-run primary and
secondary effects were often the subject of early
litigation.

171. This is exactly the sort of balancing analysis which
the court in Environmental Law Fund v. Volpe, 340 F.
Supp. 1328 (N.D. Cal. 1972) sought to develop in
defining "practical", a key term in its determination
of whether NEPA applies in specific situations:

The major question that remains, then, is when
it is "practicable" for a state highway
department to "re-plan" a highway project that
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received design approval before January 1, 1970.
As was stated above, there is little guidance
for deciding when it is practicable to require a
statement, and the court is forced to develop
its own standards. The court believes that four
major factors should be taken into account in
determining the practicability of requiring a
NEPA statement after a project has passed the
planning stage:

1. The participation of the local
community in the planning of a
project . . .

2. The extent to which the state
department involved has attempted to
take environmental factors into
account in regard to a particular
project . . .

3. The likely harm to the environment if
the project is constructed as
planned . . .

4. The cost to the state of halting
construction while it compiles an
environmental impact statement.

Id. at 1334-35. Though one may take issue with the
factors to be balanced which this court chose, the
approach is sound. See also Note 161.

172. Notes 38 and 61.

Chapter 13

173. See Calvert Cliffs' Coordinating Committee v. AEC,
449 F.2d 1109 (D.C. Cir. 1971) (requiring NEPA
decisions to be predicated on a "finely tuned and
systematic balancing analysis". Id. at 1113);
Latham v. Volpe, 455 F.2d 1111 (9th Cir. 1971)
(approving use of cost-benefit analysis as a basis
for decision making); EDF v. Froehlke, 477 F.2d 1033
(8th Cir. 1972)(requiring cost-benefit analysis
procedures to reflect Congressional policies
articulated in NEPA); Sierra Club v. Froehlke, 359 F.
Supp. 1289 (S.D. Tex. 1973)(particularly part H, "The
Benefit-Cost Analysis Area," wherein the court
extensively analyzes the Corps of Engineers cost-
benefit analysis procedures and finds them inade-
quate) . See also L. Leopold, "A Procedure for
Evaluating Environmental Impact," U.S. Geological
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Survey, Cir. No. 645 (1971); Environmental Evaluation
System for Water Resources Planning, Battelle
Columbus Laboratories (1972)(prepared for the Bureau
of Reclamation, U.S. Dept. of the Interior);
N. Drobny & M. Smith, Review of Environmental Impact
Assessment Methodologies, Battelle Columbus Laboratories
(1972) .

174. A point recognized by the court in Sierra Club v.
Froehlke 359 F. Supp. 1289 (S.D. Tex. 1973) at 1380.
The court also noted disapprovingly the duplicitous
way in which environmental factors are sometimes
computed into cost-benefit analyses:

As a close scrutiny will reveal, the present
procedures tend to intertwine environmental and
non-environmental factors in such a way that
certain claimed environmental "benefits" have
been quantified in economic terms and included
in the benefit-cost analysis; yet, at the same
time, certain of the environmental "costs" have
not been quantified or considered at all. The
result is that the meaning of the benefit-cost
ratio, which is represented to the Congress,
this Court and the public as being an objective
evaluation of all quantifiable factors involved
in these various projects, is open to considerable
question.

Id. at 1363.

175. See E. Odum, "Optimum Pathway Matrix Analysis
Approach to the Environmental Decision Making
Process--Test Case: Relative Impact of Proposed
Highway Alternatives," Institute of Ecology, Univ. of
Georgia (1971); Devine, "The Treatment of Incommensur-
ables in Cost-Benefit Analysis," 42 Land Econ. 383
(1966); H. Knetch et al., Basic Issues in Benefit and
Cost Measurement, Natural Resources Policy Center,
George Washington Univ. (1969); Priest & Turvey,
"Cost-Benefit Analysis: A Survey," 75 The Econ. J.
683 (1965).

176. See Note 174 and page 53. Congress, according to
Judge Bue, "contemplated that benefit-cost procedures
might be adaptable to include environmental
considerations," Sierra Club v. Froehlke, 354 F.
Supp. 1289, 1363 (S.D. Tex. 1973) at 1363. The court
then quotes further from and cites H. Rep. No. 91-
378, 91st Cong., 2d Sess. and U.S. Cong. and Admin.
News 2760 (1969).
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177. Though a number of courts, Note 173, speak of
"balancing", "fine tuning", incorporating NEPA into
cost-benefit analysis, etc., the court in Sierra Club
v. Froehlke, Note 174 and 176, most candidly
recognizes that much more methodological work in the
area of environmental cost-benefit analysis needs to
be done. In part J of the opinion, Summary and
Holdings, Judge Bue notes:

Of particular significance to the Trinity
Project as well as to the Wallisville Project is
the Court's finding that the Corps' benefit-cost
analysis procedures are deficient under
NEPA . . . there is a need to bring certain
procedures to the attention of Congress, the
appropriate federal agencies, and the Council on
Environmental Quality in order that appropriate
policy decisions may be made to assist the Corps
and the Court in assessing the completeness of
environmental impact statements. These will
include the determination of proper methods for
quantifying and evaluating environmental
amenities.

Id. at 1384.

178. EDF v. Froehlke, 477 F.2d 1033 (8th Cir. 1972) at
1090.

179. Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D.
Tex. 1973) at 1380.

Chapter 14

180. Notes 10, 11, 53, 54 and 135; F. Anderson, Note 2,
at 234-39; the most recent CEQ Guidelines sec.
1500.9(d), Note 6. NEPA itself in sec. 102(2)(c), 42
U.S.C. sec. 4332 requires that both impact statements
and agency comments be available to the public. Cf.,
the federal Freedom of Information Act, P.L. 89-554,
as amended, 5 U.S.C. sec. 552.

181. Notes 53, 54 and 135. The CEQ is acutely aware that
agency materials (draft statements, reports,
comments, etc.) are not being disseminated as
promptly or as widely as they should. Speaking in
its Fourth Annual Report, Note 12, at 236, they note:

Unfortunately, some agencies are still slow to
implement fully the citizen involvement
requirements of the NEPA process. Too often the
burden rests with the public to find out what is
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going on rather than with the agency to keep the
public informed. CEQ's revised guidelines seek
to shift the burden, suggesting that agencies
invite public involvement at the earliest
possible stages of planning and decisionmaking.

Agencies are also encouraged to experiment with
innovative methods of public participation
beyond the standard format of public hearings.
These may range from informal, unstructured
contacts with community and environmental
leaders to more formal panels of advisors on
NEPA issues or clearinghouses for citizen inputs
into the impact statement commenting process.

182. There is no express statutory or judicial require-
ment that a hearing be held in conjunction with
impact statement preparation, nor do present CEQ
Guidelines, Note 6, at sec. 1500.7(a) do more than
recommend that hearings be held when the scope of the
project is large, when public interest is high, or
when complex issues are present, etc. See also
F. Anderson, Note 2, at 235; National Helium Corp. v.
Morton, 455 F.2d 650 (10th Cir. 1971); Greene County
Planning Board v. FPC, 455 F.2d 412 (2d Cir. 1971).

183. See Liroff's article, Note 9, at 50057, which
contains an interesting account of the debate between
Rep. Dingell (an original NEPA draftsman and
legislative sponsor) and Mr. Russell Train, then CEQ
chairman, respecting the CEQ's original position that
there was no need to release draft impact statements
to the public. Rep. Dingell emphatically disagreed--
the CEQ eventually changed its position. See also
Dingell hearings, Note 41.

184. Note 12 at 235-36.

185. Note 54.

186. What is contemplated is a type of double safeguard--
a duty on the part of agencies to fully disclose all
environmentally related data, and a right on the part
of private citizens, environmental organizations,
state and local governments to compel the release of
such information. Either alone might be enough--the
two together are more likely to produce the desired
type and quantity of information for more informed
decision-making.

187. Notes 62, 113, 118 and 121. This point is also
conceded by the CEQ in its Second Annual Report,
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(1971) at 163-64. See also Soucie v. David 448 F.2d
1067 (D.C. Cir. 1971) and Note 98.

188. Notes 10 and 11; F. Anderson, Note 2, at 26-4 4.

189. See F. Anderson, Note 2, at 16-23; EDF v. Hardin,
325 F. Supp. 1401 (D.C.D.C. 1971)(held that juris-
diction was conferred implicitly by NEPA itself);
SCRAP v. U.S., 346 F. Supp. 189 (D.C.D.C. 1972) (held
NEPA conferred its own jurisdiction). Most courts,
however, while either acknowledging that NEPA may
well confer jurisdiction or sidestepping that issue
altogether, have nonetheless found jurisdiction under
provisions of the Administrative Procedure Act 5
U.S.C. sec. 702 et seq. or upon the basis that a
federal question had been raised. See, e.g., Ely v.
Velde, 321 F. Supp. 1088 (E.D. Va. 1971) (court relies
on both the APA and the fact that plaintiffs raise a
federal question to find jurisdiction); Upper Pecos
Association v. Stans, 328 F. Supp. 332 (D.N.
Mex. 1971) (jurisdiction conferred by APA).

190. See Note 58. Examples of the type of express
language needed are found in sec. 304 of the U.S.
Clean Air Act and sec. 50 5 of the new Federal Water
Pollution Control Act, both of which confer standing
on a class of individuals (who then can act as
plaintiffs) and jurisdiction on the federal courts
(who then may hear and adjudicate the issues raised).

191. The definitions section of the U.S.' Clean Air Act,
sec. 301, and of the Water Pollution Control Act,
sec. 501, read with the substantive sections noted
above, Note 190, define "person" in a way which
allows individual or "citizen" plaintiffs. The Clean
Air Act seems broader and allows organizational as
well as state and local governmental plaintiffs. A wide
range of defendants are also defined.

192. Notes 190 and 191. Only the Water Pollution Control
Act defines person in a way which expressly allows
interstate agencies to be sued under sec. 304 but
only by "citizens" (individuals). Neither the Clean
Air Act or the Water Pollution Control Act seem to
contemplate the situation where a reviewing federal
agency would seek to compel (through judicial
process) adherence by other federal agencies to its
orders, decisions, conditions of approval, etc. But
since this very phenomenon is both possible and
probable if the mechanisms advocated in this paper
are established, such an express grant of standing
will need to be created on behalf of the proposed
reviewing agency.
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193. Responsibility for discharging NEPA's mandates
remains at all times where Congress placed it--in the
hands of the agencies. The role of the courts is
limited. See, e.g., Natural Resources Defense Council
v. Morton, 458 F.2d 827 (D.C. Cir. 1972):

In this as in other areas, the functions of
courts and agencies, rightly understood, are not
in opposition but in collaboration, toward
achievement of the end prescribed by Congress.
So long as the officials and agencies have taken
the "hard look" at environmental consequences
mandated by Congress, the court does not seek to
impose unreasonable extremes or to interject
itself within the area of discretion of the
executive as to the choice of the action to be
taken.

Id. at 838. See also Sierra Club v. Froehlke, 359 F.
Supp. 1289 (S.D. Tex. 1973) (particularly part D(l.)
"Scope of Judicial Review"); Committee to Stop
Route 7 v. Volpe, 346 F. Supp. 731 (D.C. Conn. 1972):

In the ultimate weighing of the values involved
in protecting the environment and meeting
society's demands for "progress" the courts
cannot strike the balance. But they can and
must insist that the appropriate administrative
officials use the scales prescribed by Congress
with a scrupulous regard for the importance of
the awesome choices presented.

Id. at 739.

194. See Calvert Cliffs' Coordinating Committee v. AEC,
449 F.2d 1109 (D.C. Cir. 1971):

. . . NEPA mandates a particular sort of careful
and informed decisionmaking process and creates
judicially enforceable duties. The reviewing
courts probably cannot reverse a substantive
decision on its merits, . . . unless it be shown
that the actual balance of costs and benefits
that was struck was arbitrary or clearly gave
insufficient weight to environmental values.
But if the decision was reached procedurally
without individualized consideration and
balancing of environmental factors--conducted
fully and in good faith--it is the responsibility
of the courts to reverse.

Id. at 1115. Reversal in such case would merely lead
to a remanding of the case to the agency for
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compliance with NEPA or other statutes or procedural
requirements. It does not mean the plaintiff wins on
the merits or that the court in a de novo proceeding
can or will dispose of the substantive issue.

195. See, e.g., Donovan, "The Federal Government and
Environmental Control: Administrative Reform on the
Executive Level," 12 B.C. Ind. & Com. L. R. 541
(1971); Sive, Note 42; Sierra Club v. Froehlke, 359
F. Supp. 1289 (S.D. Tex. 1973). Quoting and
paraphrasing approvingly from the U.S. Supreme Court
decision in Citizens to Preserve Overton Park v.
Volpe, 401 U.S. 402 (1971), Judge Bue noted:

The Secretary's decision, according to the
Court, is entitled to a presumption of
regularity, although that presumption is not to
shield his action from a thorough, probing and
in-depth review. The reviewing court must then
determine whether the Secretary has acted within
the scope of his authority. This would include
ascertaining if the actual choice made was
arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with law, if the
decision was based on a consideration of the
relevant factors and if there had been a clear
error of judgment. Despite the fact that the
inquiry into the facts is to be searching and
careful, the ultimate standard of review is
narrow, as the court is not empowered to
substitute its judgment for that of the agency.

Id. at 1333.

196. Sierra Club v. Froehlke, 359 F. Supp. 1289 (S.D.
Tex. 1973): "The courts should not impose unreasonable
extremes of compliance or inject themselves into the
area of discretion as to what action should be
taken . . . " Id. at 1332.

197. While arguing for a broader scope of judicial review
than presently exists, even Sive, Note 42, would
concur in the view expressed in Note 196. It is a
view shared by most commentators in the field of
Administrative Law. See, e.g., Frankfurter, "The
Task of Administrative Law," 75 U. Pa. L. Rev. 614
(1927); Berger, "Administrative Arbitrariness and
Judicial Review," 65 Col. L. Rev. 55 (1965).

198. Notes 193-197. But see F. Anderson, Note 2, at 96-
97, 100-101, 105-106, 277-80, who along with Sive,
Note 42, takes something of a contrary position in
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that he would advocate a type of judicial review
which is tantamount to, if it is not in fact, a de
novo proceeding. This would apply at least to all
threshold questions (e.g., does the act apply to this
circumstance? is the proposed action major? etc.) and
to questions of statement adequacy.

199. Notes 38 and 61.

200. This is the position taken not only by most courts
but also both the APA, 5 U.S.C. sec. 706 et seq. and
by most state statutes. See, e.g., Maine Rev. Stat.
Anon. tit. 38 sec. 487, which in speaking of the
scope of judicial review notes:

The proceedings shall not be de novo. Review
shall be limited to the record of the hearing
before and the order of the Commission. The
court shall decide whether the Commission acted
regularly and within the scope of its authority,
and whether the order is supported by sub-
stantial evidence, and on the basis of such
decision may enter judgement affirming or
nullifying such determination.

201. Notes 62 and 64.

202. E.g., courts should be able to fashion orders which
call for a partial cessation of activity while an
impact statement is being prepared or modified,
Note 14 5; they should be permitted to order hearings
where this would clearly facilitate the NEPA
process; order the release of materials related to,
but not made part of, an impact statement by the
preparing agency; order delays in executing actions
or projects, to allow full compliance with NEPA's
sometimes long commenting process; order either the
CEQ or EPA to comment impartially, on the basis of
their expertise, on complex or controversial
proposals; etc.
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APPENDIX 1

THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969

An Act to establish a national policy for the environment,
to provide for the establishment of a Council on Environ-
mental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
this Act may be cited as the "National Environmental
Policy Act of 1969."

Purpose

Sec. 2. The purposes of this Act are: To declare a
national policy which will encourage productive and
enjoyable harmony between man and his environment; to
promote efforts which will prevent or eliminate damage to
the environment and biosphere and stimulate the health and
welfare of man; to enrich the understanding of the
ecological systems and natural resources important to the
Nation; and to establish a Council on Environmental
Quality.

TITLE I

Declaration of national environmental policy

Sec. 101.

(a) The Congress, recognizing the profound impact of
man's activity on the interrelations of all com-
ponents of the natural environment, particularly the
profound influences of population growth, high-
density urbanization, industrial expansion, resource
exploitation, and new and expanding technological
advances and recognizing further the critical
importance of restoring and maintaining environmental
quality to the overall welfare and development of
man, declares that it is the continuing policy of the
Federal Government, in cooperation with State and
local governments, and other concerned public and
private organizations, to use all practicable means
and measures, including financial and technical
assistance, in a manner calculated to foster and
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promote the general welfare, to create and maintain
conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic, and
other requirements of present and future generations of
Americans.

(b) In order to carry out the policy set forth in this
Act, it is the continuing responsibility of the
Federal Government to use all practicable means,
consistent with other essential considerations of
national policy, to improve and coordinate Federal
plans, functions, programs, and resources to the end
that the Nation may -

(1) Fulfill the responsibilities of each generation
as trustee of the environment for succeeding
generations;

(2) Assure for all Americans safe, healthful,
productive, and esthetically and culturally
pleasing surroundings;

(3) Attain the widest range of beneficial uses of
the environment without degradation, risk to
health or safety, or other undesirable and
unintended consequences;

(4) Preserve important historic, cultural, and
natural aspects of our national heritage, and
maintain, wherever possible, an environment
which supports diversity, and variety of
individual choice;

(5) Achieve a balance between population and
resource use which will permit high standards of
living and a wide sharing of life's amenities;
and

(6) Enhance the quality of renewable resources and
approach the maximum attainable recycling of
depletable recources.

(c) The Congress recognizes that each person should enjoy
a healthful environment and that each person has a
responsibility to contribute to the preservation and
enhancement of the environment.

Sec. 102. The Congress authorizes and directs that, to the
fullest extent possible: (1) the policies, regulations,
and public laws of the United States shall be interpreted
and administered in accordance with the policies set forth
in this Act, and (2) all agencies of the Federal Govern-
ment shall -
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(A) Utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural
and social sciences and the environmental design arts
in planning and in decisionmaking which may have an
impact on man's environment;

(B) Identify and develop methods and procedures, in
consultation with the Council on Environmental
Quality established by title II of this Act, which
will insure that presently unquantified environmental
amenities and values may be given appropriate
consideration in decisionmaking along with economic
and technical considerations;

(C) Include in every recommendation or report on pro-
posals for legislation and other major Federal
actions significantly affecting the quality of the
human environment, a detailed statement by the
responsible official on -

(i) The environmental impact of the proposed action,
(ii) Any adverse environmental effects which

cannot be avoided should the proposal be
implemented,

(iii)Alternatives to the proposed action,
(iv) The relationship between local short-term

uses of man's environment and the maintenance
and enhancement of long-term productivity, and

(v) Any irreversible and irretrievable commitments
of resources which would be involved in
the proposed action should it be implemented.

Prior to making any detailed statement, the respon-
sible Federal official shall consult with and obtain
the comments of any Federal agency which has juris-
diction by law or special expertise with respect to
any environmental impact involved. Copies of such
statement and the comments and views of the appro-
priate Federal, State, and local agencies, which are
authorized to develop and enforce environmental
standards, shall be made available to the President,
the Council on Environmental Quality and to the
public as provided by section 552 of title 5, United
States Code, and shall accompany the proposal through
the existing agency review processes;

(D) Study, develop, and describe appropriate alternatives
to recommended courses of action in any proposal
which involves unresolved conflicts concerning
alternative uses of available resources;



130

(F) Make available to States, counties, municipalities
institutions, and individuals, advice and information
useful in restoring, maintaining, and enhancing the
quality of the environment;

(G) Initiate and utilize ecological information in the
planning and development of resource-oriented
projects; and

(H) Assist the Council on Environmental Quality estab-
lished by title II of this Act.

Sec. 10 3. All agencies of the Federal Government shall
review their present statutory authority, administrative
regulations, and current policies and procedures for the
purpose of determining whether there are any deficiencies
or inconsistencies therein which prohibit full compliance
with the purposes and provisions of this Act and shall
propose to the President not later than July 1, 1971, such
measures as may be necessary to bring their authority and
policies into conformity with the intent, purposes, and
procedures set forth in this Act.

Sec. 104. Nothing in section 102 or 103 shall in any way
affect the specific statutory obligations of any Federal
agency (1) to comply with criteria or standards of
environmental quality, (2) to coordinate or consult with
any other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the recommendations or
certification of any other Federal or State agency.

Sec. 105. The policies and goals set forth in this Act are
supplementary to those set forth in existing authoriz-
ations of Federal agencies.

TITLE II

Council on Environmental Quality

Sec. 201. The President shall transmit to the Congress
annually beginning July 1, 1970, an Environmental Quality

(E) Recognize the worldwide and long-range character of
environmental problems and, where consistent with the
foreign policy of the United States, lend appropriate
support to initiatives, resolutions, and programs
designed to maximize international cooperation in
anticipating and preventing a decline in the quality
of mankind's world environment;
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Report (hereinafter referred to as the "report") which
shall set forth (1) the status and condition of the major
natural, manmade, or altered environmental classes of the
Nation, including, but not limited to, the air, the
aquatic, including marine, estuarine, and fresh water, and
the terrestrial environment, including, but not limited
to, the forest, dryland, wetland, range, urban, suburban
and rural environment; (2) current and foreseeable trends
in the quality, management and utilization of such
environments and the effects of those trends on the
social, economic, and other requirements of the Nation;
(3) the adequacy of available natural resources for
fulfilling human and economic requirements of the Nation
in the light of expected population pressures; (4) a
review of the programs and activities (including
regulatory activities) of the Federal Government, the
State and local governments, and nongovernmental entities
or individuals with particular reference to their effect
on the environment and on the conservation, development
and utilization of natural resources; and (5) a program
for remedying the deficiencies of existing programs and
activities, together with recommendations for legislation.

Sec. 202. There is created in the Executive Office of the
President a Council on Environmental Quality (hereinafter
referred to as the "Council"). The Council shall be
composed of three members who shall be appointed by the
President to serve at his pleasure, by and with the advice
and consent of the Senate. The President shall designate
one of the members of the Council to serve as Chairman.
Each member shall be a person who, as a result of his
training, experience, and attainments, is exceptionally
well qualified to analyze and interpret environmental
trends and information of all kinds; to appraise programs
and activities of the Federal Government in the light of
the policy set forth in title I of this Act; to be
conscious of and responsive to the scientific, economic,
social, esthetic, and cultural needs and interests of the
Nation; and to formulate and recommend national policies
to promote the improvement of the quality of the
environment.

Sec. 203. The Council may employ such officers and
employees as may be necessary to carry out its functions
under this Act. In addition, the Council may employ and
fix the compensation of such experts and consultants as
may be necessary for the carrying out of its functions
under this Act, in accordance with section 3109 of title
5, United States Code (but without regard to the last
sentence thereof).
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Sec. 204. It shall be the duty and function of the
Council -

(1) To assist and advise the President in the preparation
of the Environmental Quality Report required by
section 201;

(2) To gather timely and authoritative information
concerning the conditions and trends in the quality
of the environment both current and prospective, to
analyze and interpret such information for the
purpose of determining whether such conditions and
trends are interfering, or are likely to interfere,
with the achievement of the policy set forth in title
I of this Act, and to compile and submit to the
President studies relating to such conditions and
trends;

(3) To review and appraise the various programs and
activities of the Federal Government in the light of
the policy set forth in title I of this Act for the
purpose of determining the extent to which such
programs and activities are contributing to the
achievement of such policy, and to make recommen-
dations to the President with respect thereto;

(4) To develop and recommend to the President national
policies to foster and promote the improvement of
environmental quality to meet the conservation,
social, economic, health, and other requirements and
goals of the Nation;

(5) To conduct investigations, studies, surveys,
research, and analyses relating to ecological systems
and environmental quality;

(6) To document and define changes in the natural
environment, including the plant and animal systems,
and to accumulate necessary data and other infor-
mation for a continuing analysis of these changes or
trends and an interpretation of their underlying
causes;

(7) To report at least once each year to the President on
the state and condition of the environment; and

(8) To make and furnish such studies, reports thereon,
and recommendations with respect to matters of policy
and legislation as the President may request.

Sec. 205. In exercising its powers, functions, and duties
under this Act, the Council shall -



133

(1) Consult with the Citizen's Advisory Committee on
Environmental Quality established by Executive Order
No. 11472, dated May 29, 1969, and with such
representatives of science, industry, agriculture,
labor, conservation organizations, State and local
governments and other groups, as it deems advisable;
and

(2) Utilize, to the fullest extent possible, the
services, facilities and information (including
statistical information) of public and private
agencies and organizations, and individuals, in order
that duplication of effort and expense may be
avoided, thus assuring that the Council's activities
will not unnecessarily overlap or conflict with
similar activities authorized by law and performed by
established agencies.

Sec. 206. Members of the Council shall serve full time and
the Chairman of the Council shall be compensated at the
rate provided for Level II of the Executive Schedule Pay
Rates (5 U.S.C. 5313). The other members of the Council
shall be compensated at the rate provided for Level IV of
the Executive Schedule Pay Rates (5 U.S.C. 5315).

Sec. 207. There are authorized to be appropriated to carry
out the provisions of this Act not to exceed $300,000 for
fiscal year 1970, $700,000 for fiscal year 1971, and $1
million for each fiscal year thereafter.

Approved January 1, 19 70.
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APPENDIX 2

PREPARATION OF ENVIRONMENTAL IMPACT STATEMENTS:
GUIDELINES*

On May 2, 1973, the Council on Environmental Quality
published in the FEDERAL REGISTER, for public comment, a
proposed revision of its guidelines for the preparation of
environmental impact statements. Pursuant to the National
Environmental Policy Act (P.L. 91-190, 42 U.S.C. 4321 et
seq.) and Executive Order 11514 (35 FR 4247) all Federal
departments, agencies, and establishments are required to
prepare such statements in connection with their proposals
for legislation and other major Federal actions signifi-
cantly affecting the quality of the human environment.
The authority for the Council's guidelines is set forth
below in sec. 1500.1. The specific policies to be
implemented by the guidelines is set forth below in sec.
1500.2.

The Council received numerous comments on its proposed
guidelines from environmental groups, Federal, State, and
local agencies, industry, and private individuals. Two
general themes were presented in the majority of the com-
ments. First, the Council should increase the opportunity
for public involvement in the impact statement process.
Second, the Council should provide more detailed guidance
on the responsibilities of Federal agencies in light of
recent court decisions interpreting the Act. The proposed
guidelines have been revised in light of the specific com-
ments relating to these general themes, as well as other
comments received, and are now being issued in final form.

The guidelines will appear in the Code of Federal
Regulations in Title 40, Chapter V, at Part 1500. They
are being codified, in part, because they affect State and
local governmental agencies, environmental groups,
industry, and private individuals, in addition to Federal
agencies, to which they are specifically directed, and the
resultant need to make them widely and readily available.

Sec.

1500.1 Purpose and authority.
1500.2 Policy.
1500.3 Agency and OMB procedures.

* 38 Fed. Reg. 20550-20562, August 1, 1973.
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1500.4 Federal Agencies included; effect of the act on
existing agency mandates.

1500.5 Types of actions covered by the act.
1500.6 Identifying major actions significantly

affecting the environment.
1500.7 Preparing draft environmental statements;

public hearings.
1500.8 Content of environmental statements.
1500.9 Review of draft environmental statements by

Federal, Federal-State, and local agencies and
by the public.

1500.10 Preparation and circulation of final environ-
mental statements.

1500.11 Transmittal of statements to the Council;
minimum periods for review; requests by the
Council.

1500.12 Legislative actions.
1500.13 Application of section 102(2)(C) procedure to

existing projects and programs.
1500.14 Supplementary guidelines; evaluation of

procedures.

Sec.

Appendix I Summary to accompany draft and final state-
ments .

Appendix II Areas of environmental impact and Federal
agencies and Federal State agencies with jurisdiction by
law or special expertise to comment thereon.

Appendix III Offices within Federal agencies and Federal-
State agencies for information regarding the agencies'
NEPA activities and for receiving other agencies' impact
statements for which comments are requested.

Appendix IV State and local agency review of impact
statements.

AUTHORITY: National Environmental Act (P.L. 91-190, 42
U.S.C. 4321 et seq.) and Executive Order 11514.

Sec. 1500.1 Purpose and authority

(a) This directive provides guidelines to Federal
departments, agencies, and establishments for
preparing detailed environmental statements on
proposals for legislation and other major Federal
actions significantly affecting the quality of the
human environment as required by section 102 (2) (C) of
the National Environmental Policy Act. (P.L. 91-190,
42 U.S.C. 4321 et seq.) (hereafter "the Act").
Underlying the preparation of such environmental
statements is the mandate of both the Act and
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Executive Order 11514 (35 FR 4247) of March 5, 1970,
that all Federal agencies, to the fullest extent
possible, direct their policies, plans and programs
to protect and enhance environmental quality.

Agencies are required to view their actions in a
manner calculated to encourage productive and
enjoyable harmony between man and his environment, to
promote efforts preventing or eliminating damage to
the environment and biosphere and stimulating the
health and welfare of man, and to enrich the
understanding of the ecological systems and natural
resources important to the Nation. The objective of
section 102(2)(C) of the Act and of these guidelines
is to assist agencies in implementing these policies.
This requires agencies to build into their decision-
making process, beginning at the earliest possible
point, an appropriate and careful consideration of
the environmental aspects of proposed action in order
that adverse environmental effects may be avoided or
minimized and environmental quality previously lost
may be restored. This directive also provides
guidance to Federal, State, and local agencies and
the public in commenting on statements prepared under
these guidelines.

(b) Pursuant to section 204(3) of the Act the Council on
Environmental Quality (hereafter "the Council") is
assigned the duty and function of reviewing and
appraising the programs and activities of the Federal
Government, in the light of the Act's policy, for the
purpose of determining the extent to which such
programs and activities are contributing to the
achievement of such policy, and to make recommen-
dations to the President with respect thereto.
Section 102(2)(B) of the Act directs all Federal
agencies to identify and develop methods and
procedures, in consultation with the Council, to
insure that unquantified environmental values be
given appropriate consideration in decisionmaking
along with economic and technical considerations;
section 102(2)(C) of the Act directs that copies of
all environmental impact statements be filed with the
Council; and section 102(2)(H) directs all Federal
agencies to assist the Council in the performance of
its functions. These provisions have been sup-
plemented in sections 3(h) and (i) of Executive Order
11514 by directions that the Council issue guidelines
to Federal agencies for preparation of environmental
impact statements and such other instructions to
agencies and requests for reports and information as
may be required to carry out the Council's responsi-
bilities under the Act.
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Sec. 1500.2 Policy.

(a) As early as possible and in all cases prior to agency
decision concerning recommendations or favorable
reports on proposals for (1) legislation significantly
affecting the quality of the human environment (see
secs. 1500.5(i) and 1500.12) (hereafter "legislative
actions") and (2) all other major Federal actions
significantly affecting the quality of the human
environment (hereafter "administrative actions"),
Federal agencies will, in consultation with other
appropriate Federal, State and local agencies and the
public assess in detail the potential environmental
impact.

(b) Initial assessments of the environmental impacts of
proposed action should be undertaken concurrently
with initial technical and economic studies and,
where required, a draft environmental impact
statement prepared and circulated for comment in time
to accompany the proposal through the existing agency
review processes for such action. In this process,
Federal agencies shall: (1) provide for circulation
of draft environmental statements to other Federal,
State, and local agencies and for their availability
to the public in accordance with the provisions of
these guidelines; (2) consider the comments of the
agencies and the public; and (3) issue final environ-
mental impact statements responsive to the comments
received. The purpose of this assessment and
consultation process is to provide agencies and other
decisionmakers as well as members of the public with
an understanding of the potential environmental
effects of proposed actions, to avoid or minimize
adverse effects wherever possible, and to restore or
enhance environmental quality to the fullest extent
practicable. In particular, agencies should use the
environmental impact statement process to explore
alternative actions that will avoid or minimize
adverse impacts and to evaluate both the long- and
short-range implications of proposed actions to man,
his physical and social surroundings, and to nature.
Agencies should consider the results of their
environmental assessments along with their assessments
of the net economic, technical and other benefits of
proposed actions and use all practicable means,
consistent with other essential considerations of
national policy, to restore environmental quality as
well as to avoid or minimize undesirable consequences
for the environment.
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Sec. 1500.3 Agency and OMB procedures.

(a) Pursuant to section 2(f) of Executive Order 11514,
the heads of Federal agencies have been directed to
proceed with measures required by section 102 (2) (C)
of the Act. Previous guidelines of the Council
directed each agency to establish its own formal
procedures for (1) identifying those agency actions
requiring environmental statements, the appropriate
time prior to decision for the consultations required
by section 102(2)(C) and the agency review process
for which environmental statements are to be
available, (2) obtaining information required in
their preparation, (3) designating the officials who
are to be responsible for the statements, (4)
consulting with and taking account of the comments of
appropriate Federal, State and local agencies and the
public, including obtaining the comment of the
Administrator of the Environmental Protection Agency
when required under section 309 of the Clean Air Act,
as amended, and (5) meeting the requirements of
section 2(b) of Executive Order 11514 for providing
timely public information on Federal plans and
programs with environmental impact. Each agency,
including both departmental and subdepartmental
components having such procedures, shall review its
procedures and shall revise them in consultation with
the Council, as may be necessary in order to respond
to requirements imposed by these revised guidelines
as well as by such previous directives. After such
consultation, proposed revisions of such agency
procedures shall be published in the FEDERAL REGISTER
no later than October 30, 1973. A minimum 45-day
period for public comment shall be provided, followed
by publication of final procedures no later than
forty-five (45) days after the conclusion of the
comment period. Each agency shall submit seven (7)
copies of all such procedures to the Council. Any
future revision of such agency procedures shall
similarly be proposed and adopted only after prior
consultation with the Council and, in the case of
substantial revision, opportunity for public comment.
All revisions shall be published in the FEDERAL
REGISTER.

(b) Each Federal agency should consult, with the
assistance of the Council and the Office of Manage-
ment and Budget if desired, with other appropriate
Federal agencies in the development and revision of
the above procedures so as to achieve consistency in
dealing with similar activities and to assure
effective coordination among agencies in their review
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of proposed activities. Where applicable, State and
local review of such agency procedures should be
conducted pursuant to procedures established by-
Office of Management and Budget Circular No. A-85.

(c) Existing mechanisms for obtaining the views of
Federal, State, and local agencies on proposed
Federal actions should be utilized to the maximum
extent practicable in dealing with environmental
matters. The Office of Management and Budget will
issue instructions, as necessary, to take full
advantage of such existing mechanisms.

Sec. 1500.4 Federal agencies included; effect of the
Act on existing agency mandates.

(a) Section 102(2)(C) of the Act applies to all agencies
of the Federal Government. Section 102 of the Act
provides that "to the fullest extent possible: (1)
The policies, regulations, and public laws of the
United States shall be interpreted and administered
in accordance with the policies set forth in this
Act," and section 105 of the Act provides that "the
policies and goals set forth in this Act are
supplementary to those set forth in existing
authorizations of Federal agencies." This means that
each agency shall interpret the provisions of the Act
as a supplement to its existing authority and as a
mandate to view traditional policies and missions in
the light of the Act's national environmental
objectives. In accordance with this purpose,
agencies should continue to review their policies,
procedures, and regulations and to revise them as
necessary to ensure full compliance with the purposes
and provisions of the Act. The phrase "to the
fullest extent possible" in section 102 is meant to
make clear that each agency of the Federal Government
shall comply with that section unless existing law
applicable to the agency's operations expressly
prohibits or makes compliance impossible.

Sec. 1500.5 Types of actions covered by the Act.

(a) "Actions" include but are not limited to:

(1) Recommendations or favorable reports relating to
legislation including requests for appropriations.
The requirement for following the section
102(2)(C) procedure as elaborated in these
guidelines applies to both (i) agency recommendations
on their own proposals for legislation (see sec.
1500.12); and (ii) agency reports on legislation
initiated elsewhere. In the latter case only
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the agency which has primary responsibility for the
subject matter involved will prepare an environmental
statement.

(2) New and continuing projects and program
activities: directly undertaken by Federal
agencies; or supported in whole or in part
through Federal contracts, grants, subsidies,
loans, or other forms of funding assistance
(except where such assistance is solely in the
form of general revenue sharing funds, distrib-
uted under the State and Local Fiscal Assistance
Act of 1972, 31 U.S.C. 1221 et seq. with no
Federal agency control over the subsequent use
of such funds); or involving a Federal lease,
permit, license certificate or other entitlement
for use.

(3) The making, modification, or establishment of
regulations, rules, procedures, and policy.

Sec. 1500.6 Identifying major actions significantly
affecting the environment.

(a) The statutory clause "major Federal actions signifi-
cantly affecting the quality of the human environment"
is to be construed by agencies with a view to the
overall, cumulative impact of the action proposed,
related Federal actions and projects in the area, and
further actions contemplated. Such actions may be
localized in their impact, but if there is potential
that the environment may be significantly affected,
the statement is to be prepared. Proposed major
actions, the environmental impact of which is likely
to be highly controversial, should be covered in all
cases. In considering what constitutes major action
significantly affecting the environment, agencies
should bear in mind that the effect of many Federal
decisions about a project or complex of projects can
be individually limited but cumulatively consider-
able. This can occur when one or more agencies over
a period of years puts into a project individually
minor but collectively major resources, when one
decision involving a limited amount of money is a
precedent for action in much larger cases or
represents a decision in principle about a future
major course of action, or when several Government
agencies individually make decisions about partial
aspects of a major action. In all such cases, an
environmental statement should be prepared if it is
reasonable to anticipate a cumulatively significant
impact on the environment from Federal action. The
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Council, on the basis of a written assessment of the
impacts involved, is available to assist agencies in
determining whether specific actions require impact
statements.

(b) Section 101(b) of the Act indicates the broad range
of aspects of the environment to be surveyed in any
assessment of significant effect. The Act also
indicates that adverse significant effects include
those that degrade the quality of the environment,
curtail the range of beneficial uses of the environ-
ment, and serve short-term, to the disadvantage of
long-term, environmental goals. Significant effects
can also include actions which may have both
beneficial and detrimental effects, even if on
balance the agency believes that the effect will be
beneficial. Significant effects also include
secondary effects, as described more fully, for
example, in sec. 1500.8 (a) (iii) (B) . The significance
of a proposed action may also vary with the setting,
with the result that an action that would have little
impact in an urban area may be significant in a rural
setting or vice versa. While a precise definition of
environmental "significance," valid in all contexts,
is not possible, effects to be considered in
assessing significance include, but are not limited
to, those outlined in Appendix II of these guidelines.

(c) Each of the provisions of the Act, except section
102(2) (C), applies to all Federal agency actions.
Section 102 (2) (C) requires the preparation of a
detailed environmental impact statement in the case
of "major Federal actions significantly affecting the
quality of the human environment." The identification
of major actions significantly affecting the
environment is the responsibility of each Federal
agency, to be carried out against the background of
its own particular operations. The action must be a
(1) "major" action, (2) which is a "Federal action,"
(3) which has a "significant" effect, and (4) which
involves the "quality of the human environment." The
words "major" and "significantly" are intended to
imply thresholds of importance and impact that must
be met before a statement is required. The action
causing the impact must also be one where there is
sufficient Federal control and responsibility to
constitute "Federal action" in contrast to cases
where such Federal control and responsibility are not
present as, for example, when Federal funds are
distributed in the form of general revenue sharing to
be used by State and local governments (see sec.
1500.5 (ii)). Finally, the action must be one that
significantly affects the quality of the human
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environment either by directly affecting human beings
or by indirectly affecting human beings through
adverse effects on the environment. Each agency
should review the typical classes of actions that it
undertakes and, in consultation with the Council,
should develop specific criteria and methods for
identifying those actions likely to require environ-
mental statements and those actions likely not to
require environmental statements. Normally this will
involve:

(i) Making an initial assessment of the environ-
mental impacts typically associated with
principal types of agency action.

(ii) Identifying on the basis of this assessment,
types of actions which normally do, and types of
actions which normally do not, require state-
ments.

(iii)With respect to remaining actions that may
require statements depending on the circum-
stances, and those actions determined under the
preceding paragraph (C)(4)(ii) of this section
as likely to require statements, identifying:
(a) what basic information needs to be gathered;
(b) how and when such information is to be
assembled and analyzed; and (c) on what bases
environmental assessments and decisions to
prepare impact statements will be made.

Agencies may either include this substantive guidance
in the procedures issued pursuant to sec. 1500.3(a)
of these guidelines, or issue such guidance as
supplemental instructions to aid relevant agency
personnel in implementing the impact statement
process. Pursuant to sec. 1500.14 of these guide-
lines, agencies shall report to the Council by
June 30, 1974, on the progress made in developing
such substantive guidance.

(d) (1) Agencies should give careful attention to
identifying and defining the purpose and scope
of the action which would most appropriately
serve as the subject of the statement. In many
cases, broad program statements will be required
in order to assess the environmental effects of
a number of individual actions on a given
geographical area (e.g., coal leases), or
environmental impacts that are generic or common
to a series of agency actions (e.g., maintenance
or waste handling practices), or the overall
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impact of a large-scale program or chain of
contemplated projects (e.g., major lengths of
highway as opposed to small segments).
Subsequent statements on major individual
actions will be necessary where such actions
have significant environmental impacts not
adequately evaluated in the program statement.

(2) Agencies engaging in major technology research
and development programs should develop
procedures for periodic evaluation to determine
when a program statement is required for such
programs. Factors to be considered in making
this determination include the magnitude of
Federal investment in the program, the likeli-
hood of widespread application of the technology,
the degree of environmental impact which would
occur if the technology were widely applied, and
the extent to which continued investment in the
new technology is likely to restrict future
alternatives. Statements must be written late
enough in the development process to contain
meaningful information, but early enough so that
this information can practically serve as an
input in the decision-making process. Where is
is anticipated that a statement may ultimately
be required but that its preparation is still
premature, the agency should prepare an
evaluation briefly setting forth the reasons for
its determination that a statement is not yet
necessary. This evaluation should be period-
ically updated, particularly when significant
new information becomes available concerning the
potential environmental impact of the program.
In any case, a statement must be prepared before
research activities have reached a stage of
investment or commitment to implementation
likely to determine subsequent development or
restrict later alternatives. Statements on
technology research and development programs
should include an analysis not only of alterna-
tive forms of the same technology that might
reduce any adverse environmental impacts but
also of alternative technologies that would
serve the same function as the technology under
consideration. Efforts should be made to
involve other Federal agencies and interested
groups with relevant expertise in the prep-
aration of such statements because the impacts
and alternatives to be considered are likely to
be less well defined than in other types of
statements.
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(e) In accordance with the policy of the Act and
Executive Order 11514 agencies have a responsibility
to develop procedures to insure the fullest practi-
cable provision of timely public information and
understanding of Federal plans and programs with
environmental impact in order to obtain the views of
interested parties. In furtherance of this policy,
agency procedures should include an appropriate early
notice system for informing the public of the
decision to prepare a draft environmental statement
on proposed administrative actions (and for sol-
iciting comments that may be helpful in preparing the
statement) as soon as is practicable after the
decision to prepare the statement is made. In this
connection, agencies should: (1) maintain a list of
administrative actions for which environmental
statements are being prepared; (2) revise the list at
regular intervals specified in the agency's pro-
cedures developed pursuant to sec. 1500.3(a) of these
guidelines (but not less than quarterly) and transmit
each such revision to the Council; and (3) make the
list available for public inspection on request. The
Council will periodically publish such lists in the
FEDERAL REGISTER. If an agency decides that an
environmental statement is not necessary for a
proposed action (i) which the agency has identified
pursuant to sec. 1500.6 (c) (4) (ii) as normally
requiring preparation of a statement, (ii) which is
similar to actions for which the agency has prepared
a significant number of statements, (iii) which the
agency has previously announced would be the subject
of a statement, or (iv) for which the agency has made
a negative determination in response to a request
from the Council pursuant to sec. 1500.ll(f), the
agency shall prepare a publicly available record
briefly setting forth the agency's decision and the
reasons for that determination. Lists of such
negative determinations, and any evaluations made
pursuant to sec. 1500.6 which conclude that prep-
aration of a statement is not yet timely, shall be
prepared and made available in the same manner as
provided in this subsection for lists of statements
under preparation.

Sec. 1500.7 Preparing draft environmental statements;
public hearings.

(a) Each environmental impact statement shall be prepared
and circulated in draft form for comment in accordance
with the provisions of these guidelines. The draft
statement must fulfill and satisfy to the fullest
extent possible at the time the draft is prepared the
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requirements established for final statements by
section 102(2) (C) . (Where an agency has an estab-
lished practice of declining to favor an alternative
until public comments on a proposed action have been
received, the draft environmental statement may
indicate that two or more alternatives are under
consideration.) Comments received shall be carefully
evaluated and considered in the decision process. A
final statement with substantive comments attached
shall then be issued and circulated in accordance
with applicable provisions of secs. 1500.10, 1500.11,
or 1500.12. It is important that draft environmental
statements be prepared and circulated for comment and
furnished to the Council as early as possible in the
agency review process in order to permit agency
decisionmakers and outside reviewers to give
meaningful consideration to the environmental issues
involved. In particular agencies should keep in mind
that such statements are to serve as the means of
assessing the environmental impact of proposed agency
actions, rather than as a justification for decisions
already made. This means that draft statements on
administrative actions should be prepared and
circulated for comment prior to the first significant
point of decision in the agency review process. For
major categories of agency action, this point should
be identified in the procedures issued pursuant to
sec. 1500.3(a). For major categories of projects
involving an applicant and identified pursuant to
sec. 1500.6(c)(4).(ii) as normally requiring the
preparation of a statement, agencies should include
in their procedures provisions limiting actions which
an applicant is permitted to take prior to completion
and review of the final statement with respect to his
application.

(b) Where more than one agency (1) directly sponsors an
action, or is directly involved in an action through
funding, licenses, or permits, or (2) is involved in
a group of actions directly related to each other
because of their functional interdependence and
geographical proximity, consideration should be given
to preparing one statement for all the Federal
actions involved (see sec. 1500.6 (d) (1)) . Agencies
in such cases should consider the possibility of
joint preparation of a statement by all agencies
concerned, or designation of a single "lead agency"
to assume supervisory responsibility for preparation
of the statement. Where a lead agency prepares the
statement, the other agencies involved should provide
assistance with respect to their areas of jurisdic-
tion and expertise. In either case, the statement
should contain an environmental assessment of the



147

full range of Federal actions involved, should
reflect the views of all participating agencies, and
should be prepared before major or irreversible
actions have been taken by any of the participating
agencies. Factors relevant in determining an
appropriate lead agency include the time sequence in
which the agencies become involved, the magnitude of
their respective involvement, and their relative
expertise with respect to the project's environmental
effects. As necessary, the Council will assist in
resolving questions of responsibility for statement
preparation in the case of multi-agency actions.
Federal Regional Councils, agencies and the public
are encouraged to bring to the attention of the
Council and other relevant agencies appropriate
situations where a geographic or regionally focused
statement would be desirable because of the
cumulative environmental effects likely to result
from multi-agency actions in the area.

(c) Where an agency relies on an applicant to submit
initial environmental information, the agency should
assist the applicant by outlining the types of
information required. In all cases, the agency
should make its own evaluation of the environmental
issues and take responsibility for the scope and
content of draft and final environmental statements.

(d) Agency procedures developed pursuant to sec.
1500.3(a) of these guidelines should indicate as
explicitly as possible those types of agency
decisions or actions which utilize hearings as part
of the normal agency review process, either as a
result of statutory requirement or agency practice.
To the fullest extent possible, all such hearings
shall include consideration of the environmental
aspects of the proposed action. Agency procedures
shall also specifically include provision for public
hearings on major actions with environmental impact,
whenever appropriate, and for providing the public
with relevant information, including information on
alternative courses of action. In deciding whether a
public hearing is appropriate, an agency should
consider: (1) The magnitude of the proposal in terms
of economic costs, the geographic area involved, and
the uniqueness or size of commitment of the resources
involved; (2) the degree of interest in the proposal,
as evidenced by requests from the public and from
Federal, State and local authorities that a hearing
be held; (3) the complexity of the issue and the
likelihood that information will be presented at the
hearing which will be of assistance to the agency in
fulfilling its responsibilities under the Act; and
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(4) the extent to which public involvement already
has been achieved through other means, such as
earlier public hearings, meetings with citizen
representatives, and/or written comments on the
proposed action. Agencies should make any draft
environmental statements to be issued available to
the public at least fifteen (15) days prior to the
time of such hearings.

Sec. 1500.8 Content of environmental statements.

(a) The following points are to be covered:

(1) A description of the proposed action, a
statement of its purposes, and a description of
the environment affected, including information,
summary technical data, and maps and diagrams
where relevant, adequate to permit an assessment
of potential environmental impact by commenting
agencies and the public. Highly technical and
specialized analyses and data should be avoided
in the body of the draft impact statement. Such
materials should be attached as appendices or
footnoted with adequate bibliographic references.
The statement should also succinctly describe
the environment of the area affected as it
exists prior to a proposed action, including
other Federal activities in the area affected by
the proposed action which are related to the
proposed action. The interrelationships and
cumulative environmental impacts of the proposed
action and other related Federal projects shall
be presented in the statement. The amount of
detail provided in such descriptions should be
commensurate with the extent and expected impact
of the action and with the amount of information
required at the particular level of decision-
making (planning, feasibility, design, etc.).
In order to ensure accurate descriptions and
environmental assessments, site visits should be
made where feasible. Agencies should also take
care to identify, as appropriate, population and
growth characteristics of the affected area and
any population and growth assumptions used to
justify the project or program or to determine
secondary population and growth impacts
resulting from the proposed action and its
alternatives (see paragraph (a) (1) (3) (ii), of
this section). In discussing these population
aspects, agencies should give consideration to
using the rates of growth in the region of the
project contained in the projection compiled for
the Water Resources Council by the Bureau of
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Economic Analysis of the Department of Commerce
and the Economic Research Service of the
Department of Agriculture (the "OBERS" projec-
tion) . In any event it is essential that the
sources of data used to identify, quantify or
evaluate any and all environmental consequences
be expressly noted.

(2) The relationship of the proposed action to land
use plans, policies, and controls for the
affected area. This requires a discussion of
how the proposed action may conform or conflict
with the objectives and specific terms of
approved or proposed Federal, State, and local
land use plans, policies, and controls, if any,
for the area affected including those developed
in response to the Clean Air Act or the Federal
Water Pollution Control Act Amendments of 1972.
Where a conflict or inconsistency exists, the
statement should describe the extent to which
the agency has reconciled its proposed action
with the plan, policy or control, and the
reasons why the agency has decided to proceed
notwithstanding the absence of full reconcili-
ation.

(3) The probable impact of the proposed action on
the environment.

(i) This requires agencies to assess the
positive and negative effects of the
proposed action as it affects both the
national and international environment.
The attention given to different environ-
mental factors will vary according to the
nature, scale, and location of proposed
actions. Among factors to consider should
be the potential effect of the action on
such aspects of the environment as those
listed in Appendix II of these guidelines.
Primary attention should be given in the
statement to discussing those factors most
evidently impacted by the proposed action.

(ii) Secondary or indirect, as well as primary
or direct, consequences for the environment
should be included in the analysis. Many
major Federal actions, in particular those
that involve the construction or licensing
of infrastructure investments (e.g.,
highways, airports, sewer systems, water
resource projects, etc.), stimulate or
induce secondary effects in the form of
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associated investments and changed patterns
of social and economic activities. Such
secondary effects, through their impacts on
existing community facilities and activi-
ties, through inducing new facilities and
activities, or through changes in natural
conditions, may often be even more
substantial than the primary effects of the
original action itself. For example, the
effects of the proposed action on popu-
lation and growth may be among the more
significant secondary effects. Such
population and growth impacts should be
estimated if expected to be significant
(using data identified as indicated in sec.
1500.8(a)(1)) and an assessment made of the
effect of any possible change in population
patterns or growth upon the resource base,
including land use, water, and public
services, of the area in question.

(4) Alternatives to the proposed action, including,
where relevant, those not within the existing
authority of the responsible agency. (Section
102 (2) (D) of the Act requires the responsible
agency to "study, develop, and describe
appropriate alternatives to recommended courses
of action in any proposal which involves
unresolved conflicts concerning alternative uses
of available resources"). A rigorous explo-
ration and objective evaluation of the environ-
mental impacts of all reasonable alternative
actions, particularly those that might enhance
environmental quality or avoid some or all of
the adverse environmental effects, is essential.
Sufficient analysis of such alternatives and
their environmental benefits, costs and risks
should accompany the proposed action through the
agency review process in order not to foreclose
prematurely options which might enhance
environmental quality or have less detrimental
effects. Examples of such alternatives include:
the alternative of taking no action or of post-
poning action pending further study; alterna-
tives requiring actions of a significantly
different nature which would provide similar
benefits with different environmental impacts
(e.g., nonstructural alternatives to flood
control programs, or mass transit alternatives
to highway construction); alternatives related
to different designs or details of the proposed
action which would present different environ-
mental impacts (e.g., cooling ponds vs. cooling
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towers for a power plant or alternatives that
will significantly conserve energy); alternative
measures to provide for compensation of fish and
wildlife losses, including the acquisition of
land, waters and interests therein. In each
case, the analysis should be sufficiently
detailed to reveal the agency's comparative
evaluation of the environmental benefits, costs
and risks of the proposed action and each
reasonable alternative. Where an existing
impact statement already contains such an
analysis, its treatment of alternatives may be
incorporated provided that such treatment is
current and relevant to the precise purpose of
the proposed action.

(5) Any probable adverse environmental effects which
cannot be avoided (such as water or air
pollution, undesirable land use patterns, damage
to life systems, urban congestion, threats to
health or other consequences adverse to the
environmental goals set out in section 101 (b) of
the Act). This should be a brief section
summarizing in one place those effects discussed
in paragraph (a)(3) of this section that are
adverse and unavoidable under the proposed
action. Included for purposes of contrast
should be a clear statement of how other
avoidable adverse effects discussed in paragraph
(a)(2) of this section will be mitigated.

(6) The relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity. This
section should contain a brief discussion of the
extent to which the proposed action involves
tradeoffs between short-term environmental gains
at the expense of long-term losses, or vice
versa, and a discussion of the extent to which
the proposed action forecloses future options.
In this context short-term and long-term do not
refer to any fixed time periods, but should be
viewed in terms of the environmentally signifi-
cant consequences of the proposed action.

(7) Any irreversible and irretrievable commitments
of resources that would be involved in the
proposed action should it be implemented. This
requires the agency to identify from its survey
of unavoidable impacts in paragraph (a)(5) of
this section the extent to which the action
irreversibly curtails the range of potential
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uses of the environment. Agencies should avoid
construing the term "resources" to mean only the
labor and materials devoted to an action.
"Resources" also means the natural and cultural
resources committed to loss or destruction by
the action.

(8) An indication of what other interests and
considerations of Federal policy are thought to
offset the adverse environmental effects of the
proposed action identified pursuant to para-
graphs (a) (3) and (5) of this section. The
statement should also indicate the extent to
which these stated countervailing benefits could
be realized by following reasonable alternatives
to the proposed action (as identified in
paragraph (a)(4) of this section) that would
avoid some or all of the adverse environmental
effects. In this connection, agencies that
prepare cost-benefit analyses of proposed
actions should attach such analyses, or
summaries thereof, to the environmental impact
statement, and should clearly indicate the
extent to which environmental costs have not
been reflected in such analyses.

(b) In developing the above points agencies should make
every effort to convey the required information
succinctly in a form easily understood, both by
members of the public and by public decisionmakers,
giving attention to the substance of the information
conveyed rather than to the particular form or
length, or detail of the statement. Each of the
above points, for example, need not always occupy a
distinct section of the statement if it is otherwise
adequately covered in discussing the impact of the
proposed action and its alternatives - which items
should normally be the focus of the statement. Draft
statements should indicate at appropriate points in
the text any underlying studies, reports, and other
information obtained and considered by the agency in
preparing the statement including any cost-benefit
analyses prepared by the agency, and reports of
consulting agencies under the Fish and Wildlife
Coordination Act, 16 U.S.C. 661 et seq., and the
National Historic Preservation Act of 1966, 16 U.S.C.
470 et seq., where such consultation has taken place.
In the case of documents not likely to be easily
accessible (such as internal studies or reports), the
agency should indicate how such information may be
obtained. If such information is attached to the
statement, care should be taken to ensure that the
statement remains an essentially self-contained
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instrument, capable of being understood by the reader
without the need for undue cross reference.

(c) Each environmental statement should be prepared in
accordance with the precept in section 102(2)(A) of
the Act that all agencies of the Federal Government
"utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural
and social sciences and the environmental design arts
in planning and decisionmaking which may have an
impact on man's environment." Agencies should
attempt to have relevant disciplines represented on
their own staffs; where this is not feasible they
should make appropriate use of relevant Federal,
State, and local agencies or the professional
services of universities and outside consultants.
The interdisciplinary approach should not be limited
to the preparation of the environmental impact
statement, but should also be used in the early
planning stages of the proposed action. Early
application of such an approach should help assure a
systematic evaluation of reasonable alternative
courses of action and their potential social,
economic, and environmental consequences.

(d) Appendix I prescribes the form of the summary sheet
which should accompany each draft and final environ-
mental statement.

Sec. 1500.9 Review of draft environmental statements
by Federal, Federal-State, State, and local agencies
and by the public.

(a) Federal agency review. (1) In general. A Federal
agency considering an action requiring an environ-
mental statement should consult with, and (on the
basis of a draft environmental statement for which
the agency takes responsibility) obtain the comment
on the environmental impact of the action of Federal
and Federal-State agencies with jurisdiction by law
or special expertise with respect to any environmental
impact involved. These Federal and Federal-State
agencies and their relevant areas of expertise
include those identified in Appendices II and III to
these guidelines. It is recommended that the listed
departments and agencies establish contact points,
which may be regional offices, for providing comments
on the environmental statements. The requirement in
section 102(2) (C) to obtain comment from Federal
agencies having jurisdiction or special expertise is
in addition to any specific statutory obligation of
any Federal agency to coordinate or consult with any
other Federal or State agency. Agencies should, for
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example, be alert to consultation requirements of the
Fish and Wildlife Coordination Act, 16 U.S.C. 661 et
seq., and the National Historic Preservation Act of
1966, 16 U.S.C. 470 et seq. To the extent possible,
statements or findings concerning environmental
impact required by other statutes, such as section
4(f) of the Department of Transportation Act of 1966,
49 U.S.C. 1653(f), or section 106 of the National
Historic Preservation Act of 1966, should be combined
with compliance with the environmental impact
statement requirements of section 102(2)(C) of the
Act to yield a single document which meets all
applicable requirements. The Advisory Council on
Historic Preservation, the Department of Transpor-
tation, and the Department of the Interior, in
consultation with the Council, will issue any
necessary supplementing instructions for furnishing
information or findings not forthcoming under the
environmental impact statement process.

(b) EPA Review. Section 309 of the Clean Air Act, as
amended (42 U.S.C. sec. 1857h-7), provides that the
Administrator of the Environmental Protection Agency
shall comment in writing on the environmental impact
of any matter relating to his duties and responsi-
bilities, and shall refer to the Council any matter
that the Administrator determines is unsatisfactory
from the standpoint of public health or welfare or
environmental quality. Accordingly, wherever an
agency action related to air or water quality, noise
abatement and control, pesticide regulation, solid
waste disposal, generally applicable environmental
radiation criteria and standards, or other provision
of the authority of the Administrator is involved,
Federal agencies are required to submit such proposed
actions and their environmental impact statements, if
such have been prepared, to the Administrator for
review and comment in writing. In all cases where
EPA determines that proposed agency action is
environmentally unsatisfactory, or where EPA
determines that an environmental statement is so
inadequate that such a determination cannot be made,
EPA shall publish its determination and notify the
Council as soon as practicable. The Administrator's
comments shall constitute his comments for the
purposes of both section 309 of the Clean Air Act and
section 102(2)(C) of the National Environmental
Policy Act.

(c) State and local review. Office of Management and
Budget Circular No. A-95 (Revised) through its system
of State and areawide clearinghouses provides a means
for securing the views of State and local environmental
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agencies, which can assist in the preparation and
review of environmental impact statements. Current
instructions for obtaining the views of such agencies
are contained in the joint OMB-CEQ memorandum
attached to these guidelines as Appendix IV. A
current listing of clearinghouses is issued period-
ically by the Office of Management and Budget.

(d) Public review: The procedures established by these
guidelines are designed to encourage public partici-
pation in the impact statement process at the
earliest possible time. Agency procedures should
make provision for facilitating the comment of public
and private organizations and individuals by
announcing the availability of draft environmental
statements and by making copies available to
organizations and individuals that request an
opportunity to comment. Agencies should devise
methods for publicizing the existence of draft
statements, for example, by publication of notices in
local newspapers or by maintaining a list of groups,
including relevant conservation commissions, known to
be interested in the agency's activities and directly
notifying such groups of the existence of a draft
statement, or sending them a copy, as soon as it has
been prepared. A copy of the draft statement should
in all cases be sent to any applicant whose project
is the subject of the statement. Materials to be
made available to the public shall be provided
without charge to the extent practicable, or at a fee
which is not more than the actual cost of reproducing
copies required to be sent to other Federal agencies,
including the Council.

(e) Responsibilities of commenting entities.

(1) Agencies and members of the public submitting
comments on proposed actions on the basis of
draft environmental statements should endeavor
to make their comments as specific, substantive,
and factual as possible without undue attention
to matters of form in the impact statement.
Although the comments need not conform to any
particular format, it would assist agencies
reviewing comments if the comments were
organized in a manner consistent with the
structure of the draft statement. Emphasis
should be placed on the assessment of the
environmental impacts of the proposed action,
and the acceptability of those impacts on the
quality of the environment, particularly as
constrasted with the impacts of reasonable
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alternatives to the action. Commenting entities
may recommend modifications to the proposed
action and/or new alternatives that will enhance
environmental quality and avoid or minimize
adverse environmental impacts.

(2) Commenting agencies should indicate whether any
of their projects not identified in the draft
statement are sufficiently advanced in planning
and related environmentally to the proposed
action so that a discussion of the environmental
interrelationships should be included in the
final statement (see sec. 1500.8(a)(1)). The
Council is available to assist agencies in
making such determinations.

(3) Agencies and members of the public should
indicate in their comments the nature of any
monitoring of the environmental effects of the
proposed project that appears particularly
appropriate. Such monitoring may be necessary
during the construction, startup, or operation
phases of the project. Agencies with special
expertise with respect to the environmental
impacts involved are encouraged to assist the
sponsoring agency in the establishment and
operation of appropriate environmental monitoring.

(f) Agencies seeking comment shall establish time limits
of not less than forty-five (45) days for reply,
after which it may be presumed, unless the agency or
party consulted requests a specified extension of
time, that the agency or party consulted has no
comment to make. Agencies seeking comment should
endeavor to comply with requests for extensions of
time of up to fifteen (15) days. In determining an
appropriate period for comment, agencies should
consider the magnitude and complexity of the
statement and the extent of citizen interest in the
proposed action.

Sec. 1500.10 Preparation and circulation of final
environmental statements.

(a) Agencies should make every effort to discover and
discuss all major points of view on the environmental
effects of the proposed action and its alternatives
in the draft statement itself. However, where
opposing professional views and responsible opinion
have been overlooked in the draft statement and are
brought to the agency's attention through the
commenting process, the agency should review the
environmental effects of the action in light of those



157

views and should make a meaningful reference in the
final statement to the existence of any responsible
opposing view not adequately discussed in the draft
statement, indicating the agency's response to the
issues raised. All substantive comments received on
the draft (or summaries thereof where response has
been exceptionally voluminous) should be attached to
the final statement, whether or not each such comment
is thought to merit individual discussion by the
agency in the text of the statement.

(b) Copies of final statements, with comments attached,
shall be sent to all Federal, State, and local
agencies and private organizations that made
substantive comments on the draft statement and to
individuals who requested a copy of the final
statement, as well as any applicant whose project is
the subject of the statement. Copies of final
statements shall in all cases be sent to the
Environmental Protection Agency to assist it in
carrying out its responsibilities under section 309
of the Clean Air Act. Where the number of comments
on a draft statement is such that distribution of the
final statement to all commenting entities appears
impracticable, the agency shall consult with the Council
concerning alternative arrangements for distribution
of the statement.

Sec. 1500.11 Transmittal of statements to the Council;
minimum periods for review; requests by the Council.

(a) As soon as they have been prepared, ten (10) copies
of draft environmental statements, five (5) copies of
all comments made thereon (to be forwarded to the
Council by the entity making comment at the time
comment is forwarded to the responsible agency), and
ten (10) copies of the final text of environmental
statements (together with the substance of all
comments received by the responsible agency from
Federal, State, and local agencies and from private
organizations and individuals) shall be supplied to
the Council. This will serve to meet the statutory
requirement to make environmental statements
available to the President. At the same time that
copies of draft and final statements are sent to the
Council, copies should also be sent to relevant
commenting entities as set forth in secs. 1500.9 and
1500.10(b) of these guidelines.

(b) To the maximum extent practicable no administrative
action subject to section 102 (2) (C) is to be taken
sooner than ninety (90) days after a draft environ-
mental statement has been circulated for comment,
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furnished to the Council and, except where advance
public disclosure will result in significantly
increased costs of procurement to the Government,
made available to the public pursuant to these
guidelines; neither should such administrative action
be taken sooner than thirty (30) days after the final
text of an environmental statement (together with
comments) has been made available to the Council,
commenting agencies, and the public. In all cases,
agencies should allot a sufficient review period for
the final statement so as to comply with the
statutory requirement that the "statement and the
comments and views of appropriate Federal, State, and
local agencies * * * accompany the proposal through
the existing agency review processes." If the final
text of an environmental statement is filed within
ninety (90) days after a draft statement has been
circulated for comment, furnished to the Council and
made public pursuant to this section of these
guidelines, the minimum thirty (30) day period and
the ninety (90) day period may run concurrently to
the extent that they overlap. An agency may at any
time supplement or amend a draft or final environ-
mental statement, particularly when substantial
changes are made in the proposed action or signifi-
cant new information becomes available concerning its
environmental aspects. In such cases the agency
should consult with the Council with respect to the
possible need for or desirability of recirculation of
the statement for the appropriate period.

(c) The Council will publish weekly in the FEDERAL
REGISTER lists of environmental statements received
during the preceding week that are available for
public comment. The date of publication of such
lists shall be the date from which the minimum
periods for review and advance availability of
statements shall be calculated.

(d) The Council's publication of notice of the avail-
ability of statements is in addition to the agency's
responsibility, as described in sec. 1500.9(d) of
these guidelines, to insure the fullest practicable
provision of timely public information concerning the
existence and availability of environmental state-
ments. The agency responsible for the environmental
statement is also responsible for making the
statement, the comments received, and any underlying
documents available to the public pursuant to the
provisions of the Freedom of Information Act
(5 U.S.C., 552), without regard to the exclusion of
intra- or interagency memoranda when such memoranda
transmit comments of Federal agencies on the
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environmental impact of the proposed action pursuant
to sec. 1500.9 of these guidelines. Agency pro-
cedures prepared pursuant to sec. 1500.3(a) of these
guidelines shall implement these public information
requirements and shall include arrangements for
availability of environmental statements and comments
at the head and appropriate regional offices of the
responsible agency and at appropriate State and
areawide clearinghouses unless the Governor of the
State involved designates to the Council some other
point for receipt of this information. Notice of
such designation of an alternate point for receipt of
this information will be included in the Office of
Management and Budget listing of clearinghouses
referred to in sec. 1500.9(c).

(e) Where emergency circumstances make it necessary to
take an action with significant environmental impact
without observing the provisions of these guidelines
concerning minimum periods for agency review and
advance availability of environmental statements, the
Federal agency proposing to take the action should
consult with the Council about alternative arrange-
ments. Similarly where there are overriding
considerations of expense to the Government or
impaired program effectiveness, the responsible
agency should consult with the Council concerning
appropriate modifications of the minimum periods.

(f) In order to assist the Council in fulfilling its
responsibilities under the Act and under Executive
Order 11514, all agencies shall (as required by
section 102(2)(H) of the Act and section 3(i) of
Executive Order 11514) be responsive to requests by
the Council for reports and other information dealing
with issues arising in connection with the implemen-
tation of the Act. In particular, agencies shall be
responsive to a request by the Council for the
preparation and circulation of an environmental
statement, unless the agency determines that such a
statement is not required, in which case the agency
shall prepare an environmental assessment and a
publicly available record briefly setting forth the
reasons for its determination. In no case, however,
shall the Council's silence or failure to comment or
request preparation, modification, or recirculation
of an environmental statement or to take other action
with respect to an environmental statement be
construed as bearing in any way on the question of
the legal requirement for or the adequacy of such
statement under the Act.
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Sec. 1500.12 Legislative actions.

(a) The Council and the Office of Management and Budget
will cooperate in giving guidance as needed to assist
agencies in identifying legislative items believed to
have environmental significance. Agencies should
prepare impact statements prior to submission of
their legislative proposals to the Office of
Management and Budget. In this regard, agencies
should identify types of repetitive legislation
requiring environmental impact statements (such as
certain types of bills affecting transportation
policy or annual construction authorizations).

(b) With respect to recommendations or reports on
proposals for legislation to which section 102(2)(C)
applies, the final text of the environmental
statement and comments thereon should be available to
the Congress and to the public for consideration in
connection with the proposed legislation or report.
In cases where the scheduling of congressional
hearings on recommendations or reports on proposals
for legislation which the Federal agency has
forwarded to the Congress does not allow adequate
time for the completion of a final text of an
environmental statement (together with comments), a
draft environmental statement may be furnished to the
Congress and made available to the public pending
transmittal of the comments as received and the final
text.

Sec. 1500.13 Application of section 102(2)(C) procedure
to existing projects and programs.

Agencies have an obligation to reassess ongoing projects
and programs in order to avoid or minimize adverse
environmental effects. The section 102(2) (C) procedure
shall be applied to further major Federal actions having a
significant effect on the environment even though they
arise from projects or programs initiated prior to
enactment of the Act on January 1, 1970. While the status
of the work and degree of completion may be considered in
determining whether to proceed with the project, it is
essential that the environmental impacts of proceeding are
reassessed pursuant to the Act's policies and procedures
and, if the project or program is continued, that further
incremental major actions be shaped so as to enhance and
restore environmental quality as well as to avoid or
minimize adverse environmental consequences. It is also
important in further action that account be taken of
environmental consequences not fully evaluated at the
outset of the project or program.
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Sec. 1500.14 Supplementary guidelines; evaluation
of procedures.

(a) The Council after examining environmental statements
and agency procedures with respect to such statements
will issue such supplements to these guidelines as
are necessary.

(b) Agencies will continue to assess their experience in
the implementation of the section 102(2) (C) provisions
of the Act and in conforming with these guidelines
and report thereon to the Council by June 30, 1974.
Such reports should include an identification of the
problem areas and suggestions for revision or
clarification of these guidelines to achieve
effective coordination of views on environmental
aspects (and alternatives, where appropriate) of
proposed actions without imposing unproductive
administrative procedures. Such reports shall also
indicate what progress the agency has made in
developing substantive criteria and guidance for
making environmental assessments as required by sec.
1500.6(c) of this directive and by section 102 (2) (B)
of the Act.

Effective date. The revisions of these guidelines shall
apply to all draft and final impact statements filed with
the Council after January 28, 1974.

RUSSELL E. TRAIN,
Chairman.

APPENDIX I
SUMMARY TO ACCOMPANY DRAFT AND FINAL STATEMENTS

(Check one) ( ) Draft. ( ) Final Environmental Statement.

Name of responsible Federal agency (with name of operating
division where appropriate). Name, address, and telephone
number of individual at the agency who can be contacted
for additional information about the proposed action or
the statement.

1. Name of action (Check one) ( ) Administrative Action.
( ) Legislative Action.

2. Brief description of action and its purpose.
Indicate what States (and counties) particularly
affected, and what other proposed Federal actions in
the area, if any, are discussed in the statements.
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3. Summary of environmental impacts and adverse
environmental effects.

4. Summary of major alternatives considered.

5. (For draft statements) List all Federal, State, and
local agencies and other parties from which comments
have been requested. (For final statements) List all
Federal, State, and local agencies and other parties
from which written comments have been received.

6. Date draft statement (and final environmental
statement, if one has been issued) made available to
the Council and the public.



The International Union for Conservation of Nature and
Natural Resources (IUCN) is an independent international
body, formed in 1948, which has its headquarters in
Morges, Switzerland. It is a Union of sovereign states,
government agencies and non-governmental organizations
concerned with the initiation and promotion of scientif-
ically-based action that will ensure perpetuation of the
living world - man's natural environment - and the
natural resources on which all living things depend, not
only for their intrinsic cultural or scientific values
but also for the long-term economic and social welfare of
mankind.

This objective can be achieved through active conservation
programmes for the wise use of natural resources in areas
where the flora and fauna are of particular importance
and where the landscape is especially beautiful or
striking, or of historical, cultural or scientific
significance. IUCN believes that its aims can be
achieved most effectively by international effort in co-
operation with other international agencies, such as
Unesco and FAO.

The World Wildlife Fund (WWF) is an international
charitable organization dedicated to saving the world's
wildlife and wild places, carrying out the wide variety
of programmes and actions that this entails. WWF was
established in 1961 under Swiss law, with headquarters
also in Morges.

Since 1961, IUCN has enjoyed a symbiotic relationship
with its sister organization, the World Wildlife Fund,
with which it works closely throughout the world on
projects of mutual interest. IUCN and WWF now jointly
operate the various projects originated by, or submitted
to them.

The projects cover a very wide range, from education,
ecological studies and surveys, to the establishment and
management of areas as national parks and reserves and
emergency programmes for the safeguarding of animal and
plant species threatened with extinction as well as
support for certain key international conservation
bodies.

WWF fund-raising and publicity activities are mainly
carried out by National Appeals in a number of countries,
and its international governing body is made up of
prominent personalities in many fields.




