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Foreword

The idea for Wetlands, Water and the Law grew out of the Conference on Legal Aspects of the
Conservation of Wetlands in Lyon, 1987, which was organised by the IUCN Environmental Law
Centre. Since that time, there have been radical changesin international and national environmental
policy and law. The Earth Summit a Rio has come and gone; concepts such as 'sustainable devel-
opment' have entered daily language. We have seen the adoption of the Convention on Biological
Diversity and other instruments that extend conservation and sustainable use measures to dl natu-
ral systems and components and address social, economic and cultural considerations.

These developments have shaped wetland policy and law in far-reaching ways. The Ramsar
Convention celebrated its twenty-fifth anniversary in 1996 with a set of comprehensive and for-
ward-looking tools. While keeping its special relationship with waterbirds and nature conservation,
Ramsar has expanded its focus to cover other species, sectors, actors and issues. It has drawn public
and political attention to the contribution wetlands make to sustainable management of limited
freshweter resources and thus to regional stability. This is one of the most critical issues facing our
planet as we move into the next millennium.

Wetland conservation and wise use depends on a series of important relationships between:

wetlands, people and human institutions;

land and water use within and beyond national boundaries;

different economic sectors,

public and private actors, including non-governmental organisations;
scientific, economic and legd disciplines;

lega instruments at international, national and local level; and

« regulatory and incentive-based approaches to wetland management.

L] L] L] L]

L]

L]

Wetlands, Water and the Law provides a structured framework for considering these complex
relationships. It sets wetlands in their scientific, economic and legal context, before describing the
main legd issuesinvolved in implementing the Ramsar Convention. Parts 3-6 take an increasingly
broad focus, dealing respectively with site-specific and bioregional approaches to wetland manage-
ment, generally-applicable techniques for managing damaging processes and activities and, lastly,
regiona and international frameworks for cooperation. These mechanisms overlap and interlock
and should be mutually reinforcing.

The book complements the recent work of scientists and economists by describing how laws
and ingtitutions can work for (or against) wetland conservation and wise use. Each chapter makes
the link between internationa legal obligations and national or local mechanisms for delivering
implementation. Drawing on national practice around the world, the book illustrates how different
legal approaches and techniques can be adapted to widely-varying nationa conditions and capa-
bilities. Key components for legal and ingtitutional frameworks suited to the challenge of wise use
implementation are set out in the conclusion.

For nearly a decade, Clare Shine and Cyrille de Klemm have worked together on biological
diversity issues and have produced several important reports and publications for the IUCN Envi-

Xiii



ronmental Law Programme. Buit this book is special. Not only was it prepared over a number of
years during which both Clare and Cyrille attempted to synthesi se the resullts of extensive research,
observations and practice in the fied of wetlands law. The book was also prepared a atime when
Cyrille gradually lost hisphysical strength. It was findised by Clare shortly after his death in April
of 1999.

Wetlands, Water and the Law is thus the first monument to Cyrille's memory, and to his long col-
|aboration with Clare. Without Clare's dedication to the task, and friendship with Cyrille, this book
simply would not have been completed.

All those who recognized in Cyrille de Klemm a visionary in the environmental conservation lav
fidd will be grateful to him for making his last thoughts on the subject available to us. They will
also be grateful to Clare, not only for her own expert contribution, but for carrying his torch.

FrancoiseBurhenne-Guilmin
Head, I[UCNEnvironmental Law Centre
Bonn, Germany
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WETLANDS: A SCIENTIFIC AND LEGAL PROFILE



Chapter 1
What are Wetlands and Why Do They Matter?

1.1 Defining Wetlands

Wetlands are areas where dry land meets or is saturated by water and are characterised by the
presence of water-dependent species of plants and animals. As an integral part of the water cycle,
wetlands are amongst the most productive ecosystems on earth and are of great economic and
cultural importance to mankind.

Theterm "wetland" isarelatively new coinage* that coversabroad range of distinctive habitat
types which do not fit neatly into aquatic/terrestrial classification systems. Wetlands commonly
occupy atransitiona zone between wet and generally dry environments and share characteristics
of both: collectively, they range from permanently or intermittently wet land to shallow water and
land-water margins.” Whilst they have traditionally been associated with areas of shalow water,
such as marshes, swamps and peatbogs, there is no scientific reason to restrict their definition to
freshwater habitat types. On the other hand, a line must be drawn when delimiting coastal and
marine wetlands to avoid extending such a definition to al water surfaces of the world, including
oceans and sess.

A common frame of reference is now provided by the Convention on Wetlands of | nternational
Importance especially as Waterfow! Habitat, concluded in Ramsar, Iran on 2 February 1971.2 Its
internationally agreed definition describes wetlands very broadly as

areas of marsh, fen, peatland or water, whether natural or artificial, permanent or
temporary, with water that is static or flowing, fresh, brackish or sdt, including areas
of marine water the depth of which at low tide does not exceed six metres*

This represents the first attempt by the international community to develop a coordinating
concept for a specific group of ecosystems and provides a ussful starting point for wetland
identification and management. However, the definition is not free of difficulty: some have
considered that it makes the description of wetlands and their uses and threats more complex.” It
does not mention open coasts and coral reefs, athough it is clearly applicable to shallow marine
and coastal ecosystems, including estuaries, dunes, mangrove swamps and seagrass beds.®

! Smart, M. 1997. Sehumed: Boletindela Sedeparael EstudiodelosHumedal esMediterraneos,
Vol. 1/1, March 1997.

2 Rubec, C. et al. 1999. A Framework for Developing and Implementing National Wetland
Policies.

3 Now generaly referred to as the Ramsar Convention and/or the Convention on Wetlands, a
practice followed in this book.

4 Article 1.1

OECD 199%6b. Guidelinesfor Aid Agenciesfor Improved Conservation and Sustainable Use
of Tropical and Sub-Tropical Wetlands. Guidelines on Aid and Environment, No. 9. OECD,
Parisat p. 9.

6 However, Article 2.1 does specificaly provide that wetlands which are included in the List of
Wetlands of International Importance established under the Convention "may incorporate
riparian and coastal zones adjacent to the wetlands, and idands or bodies of marine water
deeper than six metres at low tide lying within the wetlands’.
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Similarly, the definition does not refer to hydrological systems even though it covers the
components of naturd inland water systems, such aslakes, rivers, floodplains, water meadows and
other wetland types.” It does explicitly include manmade wetlands, such as canals, reservoirs and
aguaculture ponds.

The Ramsar definition, adopted in 1971, predates many of the recent conceptua and legal
developments related to integrated management of inland and coastal water systems. The
Convention does not use the terminology of river basins, catchments and watersheds that has now
become common currency in environmental policy instruments, nor doesit reflect the interlinkages
between coastal waters, inshore marine and intertidal areas and landward aress necessary to
maintain important ecological processes.® On the other hand, the sheer breadth of the Ramsar
definition makes it possible for countries to adapt or 'flesh out' the definition in line with their
particular biogeographic conditions and to develop more detailed classification systems as abasis
for domestic legidation and wetland programmes.

National practice varies widely, as discussed later in this book.® Some countries which have
retified the Ramsar Convention have no legally-backed definition of wetlands, whilst at the other
extreme countries like Spain and Uganda have incorporated the Ramsar definition into national
legidation without any modification. Costa Rica has recently tailored the Ramsar definition to
reflect the predominance of coasta wetlands and mangrove ecosystems. Countries such as Canada
and the United States have retained their own long-standing wetland definitions, which are
enshrined in legidation and wetland policy. Such definitions are generally compatible with the
broad Ramsar definition, but may vary in respect of the full scope of whet is included as awetland,
particularly with regard to coasta and marine systems. Whilst national varlatlons in wetland
definitions and classifications are an important element of Ramsar's flexibility, *° this should not
detract from the comprehensive treatment of water-based ecosystems which was clearly intended
by the Convention's negotiators.

Unless otherwise indicated, al references to wetlands in this book are based on the broad
definition of the Ramsar Convention, astheinternational referencepoint in thisareafor nearly three
decades.

1.2 Classification of Wetland Types™

Wetlands vary in size from micro-wetlands, possibly housing rare endemic species, to the vast
water system of Lake Victoria and the Nile which has an estimated catchment area of 2.9 million
square km, one tenth of the area of Africa They are dynamic systems, continually undergoing
natural change due to flooding, subsidence, drought, searlevel rise or infilling with sediment or
organic material. Lake Chad in the Sahdl, for example is rarely more than 7m deep but its area
varies from 25,000 km? to less than 10000 km? in times of drought. Many wetlands are only

Even though Art. 5 promotes international cooperation where a "water system" is shared by
Contracting Parties (see Chapters 3.1 and 22 below).

8 Report of Technical Session A, Proceedings of the Sixth Meeting of the Conference of the
Parties to the Ramsar Convention (Brishane 1996), Vol. 10/12 &t p. 2.

9 For amore detailed discussion of wetland definitions and inventories, see Chapters 7.3 and 7.4
below.

Rubec, C. supra, n. 2.

1L Seegenerally Dugan 1990, OECD 1996b and Barbier, Acreman and Knowler 1997, Economic
Valuation of Wetlands: A Guidefor Policy Makers and Planners.
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temporary features of the landscape and will change and eventually disappear, whilst new wetlands
are naturaly created elsewhere.

Wetlands also vary widely in type, with significant differences from oneregionto another. The
grasdand floodplains in Africaand South America may be contrasted with Sudan's huge swamps,
theenormous mangroveforestsin partsof Asia, coral reefsin thetropics and the high concentration
of pestlands around the margins of the South China Sea. Some categories of wetland are very well
known whilgt others, such as kargtic and subterranean wetlands, may be near-invisible to the
genera public, legidators and land managers.

ng 1 s out a scientific classification system that covers the range of wetland habitat
types:

Box 1. The Range of Wetland Habitat Types

Marine and coastal wetlands
Wetland landscape units that are influenced by river flows include:

» estuariesand tidal flats, where rivers meet the sea and sdlinity is intermediate between
sdt and freshwater. Habitat types include deltas, mudflats and salt marshes. These areas
support a food web that permits rapid growth of young fish in estuarine nursery aress.

» mangroves and other tidal forests. These very productive plant communities adapted
to living in dynamic estuarine and coastal conditions arefound only in thetropics and sub-
tropics. mangroves are the only woody plants tolerant of st waters.

Wetland units not influenced by river flows include:

* marine and open coasts. Where the coastal energy from waves and currents is low,
coastal zones may contain a complex of habitat types, including open shores, coasta
lagoons and mangrove aress interspersed with mudflats and sandbanks.

» coral reefs. These arethe physical structures created by the growth of the reef community,
especially corals, which are colonial animas producing a calcium carbonate structure.
They come within the definition of wetlands as they start from very shalow intertidal
waters (less then six metres deep) but also extend far out to sea to great depths.

Inland wetlands

Within this category, distinctions can be drawn between habitat types that are seasondly or
permanently covered by water and between those with significant or negligible water flow.

* Riverine wetlands include floodplains, deltas, water meadows, flooded forests and
oxbow lakes which may have small areas of permanent water during the dry season but
which are periodically inundated as a result of seasona rainfal or meltwaters from
mountain snow. The annual cycle of inundation and dessi cation of mgjor floodplains, such

continuedonthenextpage

12 Adapted from OECD 1996b at pp. 37-40. See also OECD DAC 199a. Guidelines on Global
and Regional Aspects of the Development and Protection of the Marine and Coastal
Environment.
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Box 1. The Range of Wetland Habitat Types

continuedfromtheprecedingpage

as the Inner Niger Delta (Mali) and the Pantanal of the Paraguay River, make them
particularly productive both as wetlands and agriculturd areas.

* Palustrine wetlands have more or less permanent water, fed by groundwater, surface
springs, streamsor run-off, and tend to be dominated by herbaceous plants such as grasses,
sedges and rushes. They are among the most widespread and important wetland typesand
include papyrus swamps, marshes and fens.

» Swamp forestsand peatbogs aso tend to form in areas of till water, often in association
with marsh and swamp around lake margins and in floodplains and coastal regions.

» Lacustrinewetlands are areas of permanent water with little flow, such as ponds, kettle
lakes and volcanic crater lakes. Lakes and ponds occur in many different types resulting
from geologica processes, such as the faulting in the Earth's crust, or impeded flow in
rivers, such as dluvid fan lakes. Margins of large lakes may house other wetland types,
such as marshes and swamps, whereas the open waters may resemble inland seas and
house important lake fisheries.

Some of the world's mogt spectacular wetlands are found in arid zones fed by mgor rivers,
such asthe Colorado, Darling, Indus, Nile, Okavango and VVolga, which end in inland wetlands or
reach the seain deltas. Upwellings of groundwater in arid countries can form springs, sat lakes,
oasesor wadisthat play an essential rolein the weter cyclefor large human and animal populetions.
Large lakes are found in the arid parts of Augtralia, India, South America and South Africa, for
example, whilst Mongolia, an arid country, has 3500 lakes larger than 0.1 hectares.™

1.2.1 Artificial Wetlands

Human made wetlands include irrigated lands, ponds for agriculture and livestock, aguaculture
installations, rivers and reservoirs which have been dammed for water supply, irrigation or hydro-
electric power generation, flooded excavations, certain wastewater treatment facilities and salt
pans (salines). In some cases, the construction of an atificia wetland directly involves the
destruction or degradation of a natural wetland, for example where mangrove ecosystems are
converted to aguaculture ponds or where floodplains are drained and subsequently irrigated for
intensive arable cultivation. Under some laws, the grant of planning permission to devel op natural
wetlands may be conditional on the developer funding the creation of new wetlands.™

The common characteristic of artificia wetlandsisthat they are usudly designed for a specific
purpose and sdddom have the full range of wetland functions and values provided by a natural
wetland, even where they are of similar size. Whilst there is broad consensus that newly created
or restored and rehabilitated wetlands cannot replace natural ecosystems,™ wetland creation and

13 Kingsford, R.T. 1997. Wetlands of the World's Arid Zones (report submitted by the Ramsar
Convention Bureau to the First Session of the COP to the UN Convention to Combat
Desertification).

14 For adiscussion of wetland compensation and mitigation banks, see Chapter 18.3 below.

55 seefor example Biological Diversity ofInland Waters, Note by the Executive Secretary to the
Convention on Biological Diversity, UNEP/CBD/SBSTTA/3/2, 30 June 1997.
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restoration are becoming an increasing priority in industrialised countries where wetland integrity
has been serioudy degraded over decades. The creation and restoration of wetlands is becoming
technicaly and ecologically feasible for a I|m|ted range of habitat types, including freshwater
marshes and tidal marshes on low energy coasts.™®

1.3 Ecological and Economic Importance of Wetlands

Wetlands have been famoudy described as "biological supermarkets’ because of the extensive
food webs and rich biodiversity they support and as "kidneys of the landscape” because of the
functionsthey perform in the hydrological and chemical cycles™ In addition to these products and
ecological services, wetlands may be appreciated for their mere existence (attributes).”® These
groups of benefits are briefly discussed below.

1.3.1 Wetland Products

Wetland products include fish and timber; wildlife which may be directly harvested or used
indirectly for ecotourism, scientific research or film purposes, housing materials such as reeds for
thatching; medicinal plants; the provision of fertile land for agriculture; water supply for domestic,
arable, pastord or industrial purposes; and peat for fued or commercial applications, especialy in
horticulture. These products have direct and immediate benefits for loca communities and
indigenous peoples living in or close to wetlands, particularly in the tropics.

By supporting diverse human activities, large wetlands play aparticularly important role in
the subsistence and development of millions of people’® The Hadgjia-Jamaare wetlands in
Nigeria provide afloodplain fishery harvest of 4,000-5,000 tonnes per year, whilst the reeds of the
freshwater |akes of Bo Hu (north-west China) support amajor paper industry. Even arid wetlands
provide important products for local communities, such as river red gum trees harvested from
Audtrdian flood plains and wetland plants used for food by Aboriginal communities. Wetlands
thus enable communities to maintain traditional forms of animal and plant resource exploitation
and provide essential communication links through water transport.

The high productivity of wetlands mentioned above and the cycling of nutrients means that
there are ample food supplies to maintain complex food chains in wetlands. Hedlthy wetlands are
ableto provide fertile habitat and spawning/nursery grounds for many wild species of commercia
importance, including game, shellfish and fish. The shallow waters trap silt and organic matter on
which large numbers of small creatures feed, subsequently providing food forjuvenile fish. Whilst
some fish remain within the wetland, many more move away, particularly from estuaries, deltas
and mangroves. This export of biomass from wetlands thus supports marine fisheries far out to sea:
it has been estimated that two-thirds of the world's fisheries depend on fish that have breeding or

B OECD 1996b, supran. 5, a p. 21.

7 Mitsch, W.J and Gosselink, J.G. 1993. Wetlands (2™ edition). Van Nostrand Reinhold, New
York. See aso generaly Skinner, J. and Zaewski, S. 1995. Functions and Values of
Mediterranean Wetlands, Tour du Valat.

18 See Barbier, Acreman and Knowler 1997 supra, n. 11 a pp. 110-116.

B The huge African floodplains support very large populations through fisheries, cattle
herding and recession culture farm| ng on the wet nutrient-rich riverbanks. The mlddle
valley of the Senegal (5,000km?) and the inner delta of the Niger in Mali (30,000 km?) each
support over 550,000 people (Braahekke and Marchand 1987. Wetlands: the Community's
Wealth at pp. 10-11).
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nursery groundsin Wetlands Without the protection and food supply available in wetlands, many
fisheriesmightcollapse.

1.3.2 Wetland Functions

Wetlands provide the mechanisms for hydrological balance. Depending on the specific conditions
of an individual wetland, it may perform one or more of the following functions:

+  storage of water supply and regulation of the water table through maintenance and recharge
of surface and underground water supply. Water resource security is obviously a critical
issuein arid countries and of importance for regional stability in several parts of the world;

+ discharge of groundwater, whereby excess water is drained away into rivers and streams
and prevents waterlogging of land;

+ storage of flood waters in flood plains, which enable surplus waters to spread out during
peak levels and thus reduce the force of the flooding. Retention of wetlands for flood
control is now becoming a recognised management tool.

Wetland vegetation makes an important contribution to erosion control. Coastal wetlands,
particularly mangrove forests, contribute to shoreline stabilisation and storm protection, at much
lower cost than engineered structures, by helping to dissipate the force and lessen the damage of
wind and wave action in many low-lying areas. They can therefore play an economically important
role in natural hazard management. In the Ganges-Brahmaputra Delta of India and Bangladesh, for
example, the extent of cyclone damage behind the Sundarbans mangrove swamps (the largest in
the world) has historically been less than that behind non-mangrove coasts.”* Inland, riparian
vegetation and forest cover in watersheds helps to reduce erosion of agricultural and other land.

Both natural and manmade wetlands can have water purification functions. These are of great
importance since organic (sewage) and toxic (chemical and industrial) sediments are usually the
major pollutants in many river basins. Papyrus swamps often include sediment-settling areas in
which the presence of reeds and grasses slows down river flow, thereby increasing the opportunities
for settling. Certain pollutants such as heavy metals may adhere to suspended sediment and are
retained simultaneously with that sediment. Wetlands also contribute actively to nutrient retention
by storing nitrogen and phosphorus in vegetation or accumulating them in the sub-soil: this helps
to reduce eutrophication of downstream lakes and other wetlands.

Wetlands also contribute to climate stability. At micro-climatic level, localised evaporation
from wetlands or transpiration from wetland forests maintains local humidity and rainfal levels.
Destruction of such wetlands decreases local rainfall with adverse effects on local crop yields. At
macro-climatic level, peatlands in particular are now thought to perform important carbon
sequestration functions. These 'carbon sinks' absorb carbon dioxide from the atmosphere and
incorporate the carbon into the stored organic material. Although peatlands may therefore
contribute directly to global programmes to reduce global warming, their value to greenhouse gas
regulation has often been neglected.?

2 |bid, at p. 9; OECD 1996b, supran. 5, at p. 41.
21 Bender, S.O. 1995. Protected Areas as a Protection against Natural Hazards at p. 119.

22 The Key Role of Wetlands in Addressing the Global Water Crisis (Diplomatic notification
dated 19 February 1998 to Ramsar Contracting Parties; paper presented to the International
Conference on Water and Sustainable Development, Paris 19-21 March 1998) at p. 3; OECD
1996b, supran. 5, at p. 42.
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1.3.3 Wetland Attributes

Many wetlands house a very high degree of biological diversity, the umbrellaterm used to denote
diversity within species (genetic diversity), between species and between ecowstems They
prowde&ssentlal natural habitat for many groups of species, not only waterfowl® and fish but also
reptiles®* amphibians, invertebrates, mammals and plants. Wetland-dependent species are often
rare, threatened or found only in a very restricted geographical area (endemics). Freshwater lakes
and rivers contain just 0.008% of the world's available water but are of great |mportance for
biological diversity as they contain 12% of al animal species and 41 % of al known fish® lakes
known to house exceptiona biodiversity include Lake Baikd in Asa and the African Lakes
Malawi, Tangyanika and Victoria. Arid wetlands may also be biodiversity 'hotspots': examples
include the prairie potholes of North America for waterbirds and the Okavango Delta for its
sgnificant fauna populations and many bird species.

Theinterdependence of species on other speciesand theirrolein essential ecological processes
is avast subject about which relatively little is yet known. It is nevertheless becoming clear that
invertebrates and microorganisms, in particular, perform critical functions within natural ecosys-
tems, including water purification functions for wetlands. It has been estimated that the mussels
Dreissena polymorpha in the Dutch ljsselmeer (which covers 180,000 hectaras; pump dl of the
lake's water through their gills every 2 years, purifying it of much organic waste.

Wetlands also provide an important reservoir of genetic material. Genetic resources derived
from wetlands may be used in agricultura research and product development (for example, for
disease-resistant varieties of rice), aguaculture and the pharmaceutical industry. Biological
processes occurring in wild species may be very important for human medicine. By way of
example, certain small fish from the deserts of North America (genus Cyprinodon, or pup-fish) are
adapted to particularly extreme conditions of temperature and salinity as they live in water twice
as sdty as the sea. These fish provide biological models for medical research on how the kidney
works and on adaptation to very high temperatures. However, th&ee endemic species arerestricted
to small water-bodies in desert areas and are mostly endangered.”’

Findly, thereis arich cultural heritage closely associated with wetlands. Humans have been
building civilisations around wetlands for thousands of years and many traditional cultures have
been shaped by their proximity to and dependence on wetlands, the Marsh Arabs of Southern Irag
being but one example. Such communities have often developed low-impact technologies for

2 The abundance of food, especialy intidal areas, meansthat wetlands may hold up to 100 times
as many birds as the open seas. Their relative inaccessibility also makesthem ideal places for
wintering, nesting and moulting. Because the number of suitable wetlands is limited, the bird
populations in certain sites may be gigantic (the Mauritanian Banc d'/Arguin supports up to 2
million birds, the Wadden Seain Europe 3 million in autumn (Braekekke and Marchand supra
n. 19).

The dependence of reptiles on wetlands varies from one species to another. Tortoises (Emys
and Mauremys) are completely dependent on wetland habitats, whereas fish- and amphibian-
eating snakes (Matrix) are only partially dependent. Seaturtles need specia nesting beaches:
one well-known example is the loggerhead turtle Caretta caretta which nests on the Greek
idand of Zakynthos.

% Biological Diversity ofInland Waters, supran. 15.
% Brashekke and Marchand 1987. supran. 19.

27 DeKlemm, C. and Shine, C. 1998. International Environmental Law: Biological Diversity at
p.7.
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sustainable use of wetland resources, some of which may be relevant to wetland management on
awiderscale”®

The supply of the products, functions and attributes described above is directly affected by
wetland conversion. Loss or impai rment of wetland values is generally associated with a (possibly
hidden) economic cost and, in many cases, with a reduction in opportunities for sustainable
development.”® Conversely, maintenance of wetland products, functions and attributes is likely to
have economic benefits. Whilst these are notorioudy difficult to quantify, studies have shown that
retention 01;0 naturd wetland function can dgnificantly outweigh the economic benefits of
conversion.

A garting point for ng the economic importance of wetlands can be to assess use, non-
use and option values. 'Use values involve some form of human interaction with the wetland
resource. Direct use values include recreation, transport and research as well as the consumptive
or extractive use of wetland products® Indirect use values attach to wetland functions which
support or protect economic activities with directly measurable values: for example, storm
protection and shoreline stabilization functions can reduce property damage, whilst floodplains
recharge groundwater which supplies water to wells at some distance.® 'Non-use values' denote
current or future values linked simply to the continued existence of the resource and are by
definition subjectivein character: they seek toreflect individud or collective willingnessto pay for
the continued existence of high biodiversity and/or for safeguarding options for future genera-
tions.* Thirdly, option values may be attributed where an individual is uncertain about his or her
future need for a resource and/or its availability in the wetland in the future glor example, where
farmers see wetlands as a kind of insurance policy in the event of a drought).

28 As emphasized in Ramsar's Additional Guidance for the Implementation of the Wise Use
Concept (Annex to Resolution 5.6 (Kushiro 1993)).

2 Moser, M., Prentice, C. and Frazier, S. 1996. A Global Overview of Wetland Loss and
Degradation, Proceedings of Ramsar COP6 (Brisbane 1996), Vol. 10/12, Technicd Sesson
B, pp. 21-31.

30 Seegeneraly Barbier, Acreman and Knowler 1997, supra n. 11, and Dugan, P.J. and Maltby,
E. 1995, Protected Areas and the Hydrological Cycle.

3l The economic benefits from mangrove-linked fisheries can form a huge proportion of a
country's export earnings. in Guinea-Bissau they account for about 30% of thetotal, morethan
three times the earnings derived from forestry (Braahekke, supra n. 19, pp. 10-11).

32 The economic implications of modifying the water regime may be huge. In an interesting
example from the 19" century, the shortening of the Rhine by 100km between Basdl and Mainz
(1815-1874) caused an increase in stream velocity of 30%, an annua drop in the water leve
of 4cm leading to navigation problems, and the lowering of the ground water table by 3 metres
near Basdl and by up to 24m at some other places. The economic damage was estimated at
US$139 million for agriculture (in the South-Baden valley alone, due to dessication), $24
million for forestry, and $8 million for fisheries {ibid.).

33 For this reason, such values may aso be referred to as existence values, passive values or
intrinsic values. They are sometimes calculated by reference to the amount that individuals
(often in industrialised biodiversity-poor countries) say they would be prepared to pay for
natura goods that they will never use and probably never see.

34 Filion. F. 1995. Verslacréation d'un groupe d'expertsau sein de "Wetlands International",
chargé de I'évaluation économique des zones humides. Paper presented at the International
Conference on Wetlands and Development, Selangor, Malaysia, 10 October 1995, p. 7.
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Environmental economics is a young discipline and it is only recently that sustained efforts
have been made to devel op wetland val uation techniques, notably under the auspices of the Ramsar
Convention.® Unless and until the inherent benefits of wetland ecosystems are factored into
environmental planning and are weighed in the same balance asthe more tangibl e costs and benefits
of sectord development projects, it will often be hard to argue convincingly in favour of
maintenance rather than conversion. This is of particular concern, given the scale of wetland loss
and degradation outlined in the next chapter.

35 See Barbier, Acreman and Knowler 1997, supra n. 11.
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Chapter 2
Wetland Loss and Degradation: Extent and Causes

2.1 Estimates of Wetland Loss

Wetlands are dynamic ecosystems that are in continua change through ongoing processes of
subsidence, flooding, sea level rise, drought, erosion and siltation. Whilst certain pressures on
wetlands arise from natural causes (such as droughts which affect community migration patterns),
it is human activities that have significantly dtered the rate and nature of wetland change
particularly over the last century. Many parts of the world have now experienced wetland loss or
degradation on a huge scale, reducing the ability of wetlands to provide goods and services for
human and environmenta needs.

Theterms "loss' and "degradation” should first be clarified. Wetland loss may be defined as
"the loss of wetland area, due to the conversion of wetland to non-wetland areas, as a result of
human activity", whereas wetland degradation is "the impairment of wetland functions as aresult
of human activity".* Wetland loss usualy entails degradation, as destruction of even part of a
wetland tends to impair wetland function in the remaining area. Conversely, it should be
emphasized that wetland functions are frequently impaired without the wetland actually being
destroyed, as where upstream activities reduce the quantity or quaity of water supply to aparticular
site.

Estimates of wetland loss worldwide should ideally be reached by comparing the total area of
wetlands at agiven datein the past to the areanow remaining. However, establishing apast basdline
presents considerabl e difficulties where there are no established criteria, definitions or techniques
for the standard measurement of wetlands. When does a wetland start and finish? How often does
an areaneed to be flooded in order to be classified as a wetland?*’ The datathat is available varies
significantly between different regions of the world. It tendsto be most completein regions where
the greatest |osses have occurred and/or industrialised countries that have more resources available
to undertake such studies. There are also wide variations in the date a which systematic wetland
monitoringprogrammesbegan.®

Wetlands are currently estimated to occupy around 8.6 million km? (6.4%) of the Earth's land
surface, about 4.8 million km? of which are found in the tropics and sub-tropics. The greatest
proportion is made up of bogs (30%), fens (26%), swamps (20%) and floodplains (15%). Thistotal
is thought to be about haf of the total wetland areathat existed in 1900. Around 50% of the world's
wetlands have therefore been lost in one centu%, primarily through drainage for agriculture and
urban devel opment and water system regulation.

% Moser, M., Prentice, C. and Frazier, S. 1996. A Global Overview of Wetland Loss and
Degradation, Proceedings of Ramsar COP6 (Brisbane 1996), Vol. 10/12, Technica Session
Bap.21.

37 ibid. at p. 23.
3 Monitoring began in France in 1900 but not until 1950 in the Netherlands and Germany

(Commission of the European Communities, 1995. Wise Use and Conservation of Wetlands.
Communication from the Commission to the Council and the European Parliament).

3 OECD 1996b, Guidelinesfor Aid Agenciesfor Improved Conservation and Sustainable Use
of Tropical and Sub-Tropical Wetlandsat pp. 9-11; The Key Role of Wetlandsin Addressing
the Global Water Crisis(Diplomatic notification dated 19 February 1998 to Ramsar Contract-
ing Parties, paper presented to the International Conference on Water and Sustainable
Development, Paris 19-21 March 1998) at p. 4.
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Losses were concentrated in northern industrialised countries up until 1950. The United
States, which has an unusually complete database in the form of its Netiona Wetl and Inventory,
was estimated to have lost 87 million hectares (54%) of its original wetlands by 1984,° more than
80% of such losses being attributed to agricultural production. In 1995, the European Commission
estimated that an average of 61% of wetlands had been lost in six countries (The Netherlands
France, Germany, Spain, Italy and Greece) since monitoring began in the respective countries. o
Since the 1950s, tropical and sub-tropical wetlands have come under increasing pressure for
conversion to aternative land use. By 1985, the drainage of available wetlands for intensive
agriculture was estimated at 27% for Asia, 6% for South Americaand 2% for Africa. In Asia, where
wetlands have of course been used for rice cultivation for thousands of years, there has been atota
conversion of some natural floodplains, including the Red River Deltain Vietnam and the Sylhet
Basin in Bangladesh, affecting many millions of hectares. Very little natural vegetation has
survived in the central lowland plains of India, Thailand or Myanmar.*

Indicators of wetland loss can be measured by reference to particular habitat types. It has been
estimated, for example, that some 300 000 hectares (67%) of mangrove forests were logt in the
Philippines between 1920 and 1980. Alluvial forests, which were once widespread in Europe, are
now limited to afew areas of France and Italy: the Rheinland forest in Alsace is estimated to have
decreased by 50% in thelast 50 years. Peatlands are another wetland typethat has been drastically
reduced. In the Netherlands only 3.6% of the original raised bogs now remain. In Ireland, 22544000
hectares (approximately 51%) were lost to forestry and peat mining between 1957 and 1987.
1997 agloba survey showed that 95% of the world's coral reefs have been damaged by over-
fishing, dynamiting and poison used to catch cord reef fauna, pollution and ship's anchors.®
Indicators may also be linked to wetland-dependent species: over 20% of the world's freshwater
fish are thought to be endangered, vulnerable or recently extinct, mostly dueto degradation of their
physical habitat.*®

Statitics of wetland loss a any given time are no more than a snapshot. Certain forms of
damage, particularly pollution-induced change, are often latent and do not result in obvious
physical changesin the short term. This makesit likely that many existing estimates of wetland loss
rates undervalue the true rate of ongoing degradation because they are limited to the observation
of physical changes.”’

Whatever the precise statistics, it is clear that wetland loss or degradation is taking place a a
possibly irreversible rate in many parts of the world. A high proportion even of wetlands

40 Tiner, RW. 1984, Wetlands of the United Sates; Current Satusand Trends, U.S. Fish and
Wildlife Service, Washington D.C.

41 Commission of the European Communities, 1995. supra n. 3.

42 Scott, D.A. 1993. Wetland Inventories and the Assessment of Wetland Loss: A Global
Overview, cited by Moser, Prentice and Frazier 1996 supran. 1 & p. 26.

43 Zamora, P.M. 1984. Philippine Mangroves: Assessment Status, Environmental Problems,
Conservation andManagement Srategies. In Soepadmo, E., Rao, A.N., Macintosh, D.J.(eds).
Adian Symposum on Mangrove Environment: Research and Management. Kuaa Lumpur,
Malaysia.

44 Brashekke and Marchand 1987. Wetlands: the Community's Wealth.

Wedlls, S. (ed.) 1998. Coral Reefs ofthe World, UNEP/IUCN.

46 Biological Diversity ofInland Waters, Note by the Executive Secretary to the Convention on
Biologica Diversity, UNEP/CBD/SBSTTA/3/2, 30 June 1997.

47 Turner, K. and Jones, T. (Eds.). 1991. Wetlands: Market and Intervention Failuresat p. 17.

&
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acknowledged to be of international importance® are threatened by human activities or human-
generated processes occurring around the wetland or further afield in the relevant river basin,
catchment or coastal area. The conversion of wetlands to intensive agricultural, industrial or
residential uses has far outstripped the crestion of artificial wetlands such asreservoirs, canals and
water storage areas. Techniques and programmesto create or to restore or rehabilitate wetlands are
gaining currency, mainly in industrialised countries, but are expensive and, as mentioned above,
can rarely restore or compensate for the full range of wetland functions.

Why then, given growing recognition of the essential products and functions provided by
wetlands, does wetland loss or degradation continue on this scale? The answer lies partly in the
traditional image of "wetlands as wastelands', which depicts wetlands as unproductive, unhedlthy
and uninhabitable places where malaria and other diseases fester and which perpetuates ignorance
or misunderstanding of the importance of wetland goods and services. Despite advances in
scientific knowledge, political, ingtitutional and socio-economic priorities are often gill condi-
tioned by this stubborn perception. In the legitimate quest for economic growth, wetlands may be
seen as dispensable whereas they actually form an essential component of the natural infrastructure
needed for sustainable development.

More specific factors contributing directly or indirectly to wetland loss and destruction are
discussed in the following sections.

2.2 Direct Causes: Damaging Processes and Activities

A potentially damaging process may be understood as any phenomenon liable to have an adverse
effect on the conservation status of a species or ecosystem. Some processes occur naturally, but
those of greatest concern in the context of wetlands are generated, directly or indirectly, by
categories of human activities or the absence of such activities. The main processes that impact on
wetlands may be loosely grouped into five main categories: loss of wetland area, changes to the
water regime, chang&s in weter quality, overexploitation of wetland products and introductions of
dien species® Such processes cause damage to wetlands where, individually or cumulatively,
they lead to the modification of the ecological conditions essential to the existence of a particular
habitat type or the survival of a wetland-dependent species.

Processes result from, but are not the same as, the activities that generate them. In certain
circumstances, a single activity can contribute to several processes: for example, the application
of fertilizer can smultaneoudy contribute to species loss by modifying soil acidity and reduce
water quality by contributing to eutrophication of ponds. Conversdly, different activities can
generate the same process. Drainage and excessive groundwater abstraction can both generate
lowering of the groundwater table which has knock-on effects for habitat types (drying out of wet
meadows) and species (disappearance of their characteritic floraand fauna). Thisinterconnectedness
is perhaps the hardest issue for legd systems to address comprehensively.

Processes may be generated by categories of human activities conducted in or at some distance
from the wetland concerned. Certain types of activity, by their very nature, aways generate
processes damaging to wetlands. wetland drainage and conversion inevitably involves loss of
wetland area, whilst the discharge of toxic substances directly reduces water quality. Other

% |t has been estimated that the ecological character of about 84% of listed Ramsar sites is
currently or potentialy under threat (Dugan, P.J. and Jones, T.A., 1993. Ecological Change
in Wetlands: A Global Overview). For asummary of research into wetland loss, see generally
Moser, Prentice and Frazier supran. 1 a pp. 23-29.

4 |WRB 1993. Conclusions of a Workshop on Measuring Ecological Change in Wetlands
(Symposium held in St. Petersburg, Florida, November 1992).
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activities generate these adverse effects only if collectively they exceed an appropriate threshold
for the ecosystem concerned: examplesinclude certain types of fishing, agriculture, recreation and
tourism. In such cases, it is not the activity itsdlf that is "damaging" but the scale on which it is
carried out or the methods that are employed.

2.2.1 Loss of Wetland Area

In many parts of the world, wetlands are seen as theland most easily available for development and
may be quite lawfully drained and reclaimed for urban, coastal or infrastructure development, to
increasethe land available for forestry and farming or as part of public health and sanitation policy.
Once built on, wetlands are permanently destroyed and lose any potentia for future rehabilitation.
In addition, wetland reclamation is often carried out illegally, particularly in some developing
countries where the influx of sizeable rural populations leads to a shortage of land in and around
cities and greatly increases the risk of urban encroachment and squetting in marginal wetland
areas® Wetland acreageis also lost through official or illegal dumping of waste. Problems of this
type are directly linked to fundamental problems of poverty, population growth and other issues
discussed in Chapter 2.3 below.

Wetland area may aso be reduced or artificialised by actions ranging from the construction
of marinas and water-based recrestiona or r&udentlal faC|I|t|es such as canal estates, to the
conversion of natural ponds or salines for aquaculture.® The dimensions of natural waterbodies
may be modified through different types of hydraulic engineering projects. Wetland area may also
be lost through indirect actions, often carried out upstream in a catchment area, which impact on
the quantity or qudity of water supply to the site (see further below).

The loss or artificidisation of wetlands and water systems directly affects species diversity.
In the context of river basins, the excavation or cementing of beds and banks not only damages
riparian vegetation but also anlmal specms that live for parts of their life cycle in sediment or
embedded in the sand and pebbles.> The construction of dams without adequate fish passes can
prevent migratory fish from reaching their breeding or nursery grounds and thus lead to the
fragmentation of fish populations. In extreme cases, it may becomeimpossibleto guarant Egenetlc
exchange and to maintain populations of rare species above a necessary minimum level.

2.2.2 Changes to the Water Regime

Hydrological and other wetland functions are closely linked to the maintenance of surface and
ground water flows and sediment flows at their natural level (which may of course be seasonally
variable). Surface waters infiltrate and recharge groundwater supply whilst groundwater can
discharge as springs and seeps into surface waters. These exchanges occur naturaly in al water
systems but may be significantly altered by human intervention (construction of drainage systems,

0 For example around Bombay and Kampala: see respectively Panini, D. 1998. The Ramsar
Convention and National Laws and Policies for Wetlands. a Case Sudy of India and
Ntambirweki, J. 1998b. The Evolution of Policy and Legislation on Wetlandsin Uganda.

51 S4it pans are one of the ol dest types of artificial wetlands and, due to restrictive laws governing
sdt production, are often of high ecological quality, providing abundant food (smal crusta:
ceans) to numerous species of birds.

52 E.g. species such asthe Sand Martin Riparia riparia and the Kingfisher Alcedo atthiswhich
nest in colonies dug aong riverbanks.

53 Ferri, M. 19911 passaggi per | pesci in Tutela e gestione degli ambientifluviali. WWF, Serie
Atti e Studi 8: 105-121.
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water abstraction and so on). Careless management of ground water or surface water levels
frequently damages aress of particular ecological vaue. Significant aterations to the water table
or sedimentation can have serious, even irreversible, consequences for certain wetland types: for
ingance it is virtually impossible to recongtitute peatland that has dried out.

Demands on precious freshwater resources - for human consumption, agriculture, energy
generation, electrical cooling and industrial processing - have risen inexorably in the course of this
century. Abstraction of freshwater is estimated to have increased by afactor of over six between
1900 and 1995, more than doublethe rate of population growth.> Countrieswith low rainfall have
relied particularly heavily on water redistribution programmesinvolving dams, weirs and channels
to divert and use water supplies for public water supply, farming, hydroelectricity, navigation and
controlled waste trangport and disposal. Indirect actions affecting water regimesinclude extraction
of ail, gas, other minerals and groundwater, which can lead to subsidence.

Decreased water input over aprolonged period may cause awetland to dry out and shrink (thus
generating loss of wetland area). Inland wetlands at the ends of rivers are particularly vulnerable
to this type of impact, usually caused by water diversion upstream. Extraction of groundwater is
another action that threatens salt lakes and springsin many areas: in thewell-known case of the Aral
Sea (Kazakhstan and Uzbekistan), the water level has dropped by 13 metres over 27 years, leading
to a decrease in its area of 40%, an increase in salinity, the loss of 24 endemic fish species and
enormous economic and socia repercussions. In coastal areas, lowering of the water table can lead
to serious salt-water intrusion in coastd wetlands.

Increasing water input beyond the level appropriate to aparticular site may aso have adverse
impacts. In arid aress, inappropriate forms of irrigation can generate increased evaporation from
s0ils, leaving behind sdlts in the topsoil and standing waters. This process of salinisation reduces
the productivity of the soil or wetland and may render it unusable as a source of water supply.

The velocity of water flow is affected by deforestation of upland wetlands and catchments
(causing soil erosion and reduced water retention), river straightening for navigation purposes and
dam congtruction for water supply, flood control or energy generation. Where river waters are no
longer dowed by meanders, the increased speed of the current may destroy benthic organisms,
impede the diffusion of many speciesof fish and destroy native vegetation on river banks and dunes,
leading to erosion and increased siltation downstream. Intimes of flood, such riversare morelikely
to cause sudden and destructive inundations with major economic consequences. The release of
excess waters from dams or other types of barricades can bring about sudden changes of water
levelsin afew hours which can submerge the nests and eggs of waterfowl and adversely affect other
wetland resources. In addition, pollutants may be more concentrated in waters whoseflow hasbeen
artificidly reduced by such barriers, restricting the uses of such water downstream.

Changesto thewater regime may also result from climate change predicted to occur as aresult
of increased concentrations of greenhouse gases™ in the high strata of the atmosphere. One
estimate has calculated the average increase in globa temperature as 1°C by 2030 and 3°C by
around 2100, which could significantly affect temperature and precipitation and thus influence

% Biol ogical Diversityof Inland Waters, supran. 11 atp. 4, citing UN Secretary General'sReport
on Comprehensive Assessment of Freshwater Resources of the World (ECN. 17/1997/9),
1997.

%5 Carbon dioxide, methane, CFCs, nitrous oxide and tropospheric ozone.

% Houghton, J.T., Jenkins, JG. and Ephramus, J.J (Eds). 1990. Climate Change: the IPCC
Assessment. University of Cambridge Press, Cambridge, UK. There are of course many
competing theories and calculations in this complex area: it is beyond the scope of this book
to discuss this subject in further detail.
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geographical distribution of wetlands. Coastal wetlands would be directly affected by arisein sea
level of perhaps 20cm by 2030, possibly rising to 65cm by 2070. Vulnerable habitat typesinclude
saltwater marshes, mangrove forests, coral atolls and river deltas, aswell as low-lying floodplains
whose functioning could be dragtically modified by changes in flooding patterns. Many of these
habitat types are located in areas of high population density and rises in sealeve could have mgjor
negative effects on freshwater supplies, biodiversity, tourism and fisheries.”” In many parts of the
world, the ability of coastal ecosystemsto adapt naturally to anticipated climate change has aready
been reduced because of widespread artificialisation caused by the combined impacts of urban,
tourist, industrial, mining and transportation activities.*®

2.2.3 Changes in Water Quality

The quality of water flowing into wetlands may be impaired indirectly, by alterations to the water
regime, or directly by many different types of polluting activities. Whilst the scale and nature of
the problem varies from one country to another, it is generally accepted that deterioration of surface
and ground water is agrowing problem throughout the world.

Pollution of inland watersis generated mainly by discharges from domestic sewage, industria
wastewaters and forestry and agriculture operations.® In overcrowded cities lacking basic civic
amenities, there may be widespread pollution of waterbodies. Water quality can also be impaired
by temperature increases caused by the operation of thermoelectric power stations (sometimes in
or adjacent to wetlands) or the construction of large reservoirs and dams along watercourses, which
dows normal water flow. Atmospheric pollution from industrial activities, energy generation and
transport can damage upland wetlands and dependent flora and fauna: acid rain (precipitation
generated by the rel ease of sulphates or nitratesin the atmosphere) hasled to the deposition of toxic
substances 'in upland wetlands® Toxic substances aso enter wetlands through recreational
activities: theuseof lead pelletsin waterfowl hunting and lead weightsin angling leadsto saturnism
(lead poisoning) when these are ingested by the target species.

Land-based activities on land are estimated to be responsible for around 80% of marine
pollution and degradation. Polluting substances and energy enter the marine environment by run-
off from land, rivers and discharge outlets as well as through the atmosphere. Conversely, marine
pollution caused by ail spillsfrom ships, ail, gas or other resource extraction or the dumping of solid
or liquid waste is carried by tidal flows into coastal ecosystems: the disastrous consequences of
major oil spills for waterfowl are only too well-known. Coastd wetlands are therefore vulnerable

5 Coastd lagoons are biologically zoned according to different concentrations or levels of
sdlinity, acidity and temperature, each of which affects the distribution of nutrients, nitrites,
phosphates and nitrates. Fish, molluscs and crustaceans are acutely sensitiveto small changes
in these environmental parameters: the migration of seafish into coastal lagoons for reproduc-
tionisclosaly linked to salinity levels. If therisein sealevel reduced the sandy barriersbetween
sea and coastal lagoons and sdlinity increased as a result of ground water penetration, the
chemical, physical and biotic conditions of coastal wetlands would be modified, probably to
the detriment of trophic chains, vegetation and fauna (see generdly Bardi, A.(ed.). 1996.
Wetlandsin Italy).

%8 Seegeneraly Lum, K. 1997. Wetlandsand Climate Change: a Report on Kyoto. Communi-
cation from Ramsar Convention Bureau, 23 December 1997.

%9 Certain derivatives of pesticides, notably DDT and other organo-clorathes phosphates, are
extremely toxic to waterfowl, leading to reduced reproductive capacity and damaging internal
organs and tissues.

60 Turner and Jones, supran. 12.
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to impacts generated by both marine and terrestrial activities, which makes their conservation and
sustainableuseparticularly complex.®*

Pollution can be classified as " point source” (emanating from an identifiable plant, installation
or other source) or "nonpoint source" pollution (emanating from diffuse, non-identifiable sources).
Whereas point source pollution can be subjected to appropriate forms of treatment, albeit at acost,
the control of nonpoint source pollution presents greater technical and legal difficulties. Activities
thet generate diffuse pollution to surface and ground water include inter alia underground and
surface mining operations, timber production and agricultural operationsinvolving the application
of pesticides, herbicides and fertilisers, as well as run-off from roads and human settlements. The
effects of such contamination are cumulative and can adversely affect wetlands even a some
digtance. For exampl e, wetland biodiversity isserioudy threatened in someregionsby eutrophication
(dlgal bloom)® which results from overenrichment of nutrients derived from human sewage and
fertilisers.

2.2.4 Overexploitation of Wetland Products

The extraordinary productivity of water-based ecosystems means that many different groups of
users and stakeholders may seek accessto and use of wetland biological resources. Pressure on such
resources has increased in many aress with the expansion of human settlements located around
fertile wetlands and attention from external sectoral interests. There may be competition between
mutudly exclusive uses of the same resources. mangrove forests may for example be retained for
timber and fisheries purposes or converted to aguaculture or salt extraction.

Overexploitation in wetlands may take severa different forms. Direct harvesting of wetland
products becomes unsustai nable when it involvesintensive cropping and woodfelling, overgrazing,
overfishing and excess hunting pressure. In coastal wetlands, species arefrequently over-exploited
not only because they are a source of human food but also because of their value in the aquarium
trade (cord reef fishes), shell collection (corals and sea shells) or industrial process (giant clams
in the production of tiles® In some cases, globa trading patterns have atered the balance of
production leading to theloss of natural Wetlands awell-known exampleisthe worl dwide demand
for high-priced shellfish from aquaculture ponds.**

Overexploitation aso involves indirect taking (bycatch) of non-targeted species. Thisis well
known in the context of driftnet fishing (where cetaceans and other gpecies become entangled in
the nets and drown) but can aso be a problem in coastal wetlands. By way of example, sodium
cyanide, usad in some coral reef fisheries to stun target species, results in the death of many non-
targeted species® Thirdly, overfishing can deplete essential food resources for non-targeted
species that depend on wetlands and serioudly disrupt whole marine ecosystems. Research has

6l Seefurther Chapter 15 below.

62 Enrichment causes excessive growth of algae, microorganisms, small planktonic and benthic
animals, to the point where oxygen consumption outstrips oxygen supply and resultsin anoxia
(the absence of dissolved oxygen). Anoxiain freshwater systems often kills fish, causes odour
and can aso fogter the growth of pathogenic micro-organisms.

63 See further Almada-Villela P., McAlister D. et al., 1996, Report of Coral Fish Specialist
Group, IUCN Species Surviva Commission Newdetter, n°26-27, June-December 1996, p.
63; and SalamancaA.M. and Pgjaro M.G., 1996. The Utilization of Seashellsinthe Philippines
16 TRAFFICBuUlletin, pp. 61-72.

64 TheKey Role of Wetlands in Addressing the Global Water Crisis, supran. 4.
6  Almada-Villdaand McAlister, supra n. 28 at p. 62.
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shown that the over-fishing of sandedls in the North Sea adversdly affects the seabird populations
inthat area and that the crash of the Norwegian puffin population, Fratercula arctica, in the 1990s
was caugﬁed by the over-exploitation of its primary source of food, the Norwegian spring-spawning
herring.

The cumulative effects of extractive and other activities often threaten wetland biodiversity.
Peatbogs, for instance, host important plant diversity, such as the so-caled carnivorous plants
Pinguicolaspp., doserainter mediaand characteristi c vegetati on associ ations such as Sohagnetum.
However, they arethreatened not only by peat extraction but also by drainage, artificia reforesta-
tion and eutrophlcatlon Fish stocks may auffer from the destruction of nursery and breeding
habitats, soil erosion which reduce protection forjuvenile fish species and overharvesting by large-
scale commercid fisheries. Changes to the species mix of a wetland can have direct economic
repercussions as stocks of commercialy attractive species are reduced.

Lastly, overexploitation can aso be non-consumptive, where it takes the form of species
disturbance. The presence of boats, recreationa activities and even intrusive bird watchers and
photographers may impact on other wetland products, for example causing migratory waterfowl
to abandon a site. Over the long term, this will have economic impacts if possibilities for regional
ecotourism are reduced.

2.2.5 Introductions of Alien Species

Over centuries, there have been many deliberate introductions of non-indigenous species to
provide new or additional food resources for human consumption, to increase target species
available for hunting or angling and even for recreational or aesthetic purposes. More recently,
pathways for accidental introductions have multiplied as transport links have expanded around the
world. Alien species may enter the aquatic environment in anumber of ways (discharge of ‘foreign’
ballast water from ships, releases from aguaculture facilities, engineering projects involving
interbasin transfers of water and simple escapes).

There are many documented cases in which the deliberate or accidental introduction of dien
specieshas serioudy disturbed the ecological baance of the reci pient ecosystem. Without the usual
biological controls on their populations, dien species may become invasive and endanger or wipe
out indigenous species through predation, competition for the same resource and the spread of
disease, becoming a self-regenerating form of biologica pollution. Certain introductions of fish
species for food purposes have had dramatic ecological and economic impacts on wetlands, asin
the well-known cases of the Nile Perch in Lake Victoriaand trout in the lakes of British Columbia.
Introductions carried out for sport fishing have also caused problems because the fish are often
thrown back after being caught, leading to even faster repopulation of the waters concerned.®
Aquaculture and mariculture not only present problems associated with pollution and habitat
destruction but also, if inadequately regulated and monitored, can carry asignificant risk of species
introduction.®® In Europe, for example, the native edl Angunla anguilla has been infected by

% Tucker T.M., and Heath M.F. 1994. Birds in Europe: Their Conservation Status, BirdLife
International (BirdLife Conservation Series n°3), Cambridge at p. 308.

67 See generdly Finlayson CM. 1992. Management and Conservation of Peatbogs, Flood-
Plains and Fish Ponds in Central and Eastern Europe.

8 Theaggressive Slurisglanis, introduced in northern Italy, can reach 100 kg in weight and has
caused serious problems to populations of fish, amphibians, birds and smal mammals (Bardi,
A.(ed.). 1996. supran. 22 at p. 18).

69 Problems may be caused not only by the introduced species and accompanying pathogens,
parasites and commensals but also by logt bait.
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Anguillicolog, a disease caused by a Nematode parasite found in exotic eels of the Anguilla
japonicaand Anguilla autralis specms imported into Europe. Native edls are now in sharp decline
throughout their distribution area.”

Alien species can varioudy cause problems for wetland habitats and for genetic diversity. The
amphibious coypu Myocastor coypus was introduced long ago from South Americainto Europe
for fur farming.: it has now escaped to the wild in France, the Netherlands, Germany, Scandinavia,
the United Kingdom and Switzerland. In excessive numbers, coypu can create serious problems
for the wetland vegetation on which they feed. Turning to waterfowl, the American ruddy-headed
duck Oxyurajamai censiswas introduced from Americainto the United Kingdom in the 1950s and
has now spread throughout Europe. Itisvery similartotheWhite-headed duck Oxyuraleucocephala
which is one of the most threatened species in the world, with fewer than 250 pairs remaining in
Europe. The White-headed duck's genetic identity is now thought to be threatened by hybridisa-
tion, following competition for food, reproduction sites and females.

Invasive plants may serioudy thresten native wetland vegetation and plant diversity. The
notorious Caulerpa taxifolia, amarine agafirst detected in the waters off Monaco, has now spread
throughout the M editerranean. Many Itaian wetlands have been colonised by the climbing Syccios
angulatus that covers banks and even trees, as well asthe Amorpha fruticosathat competes with
native trees. Many Asian wetlands are colonised by water hyacinth Eichhornia crassipes, ahighly
invasive aquatic plant which may have eacaped from aquaculture ponds and which can require
regular and very expensiveclearance operations.”

The scale of the potentia risk presented by invasive plant species is well illustrated by the
Caeput or paperbark tree Melaleuca quinguenervia, anative of Australia, New Guinea and New
Caedonia. Specimens were imported into the United States as early as 1906 for use as an
agricultura windbreak, soil stabiliser and ornamental tree. It is now estimated to cover at least 9%
of southern Florida, is concentrated in freshwater wetlands where it uses water at four timestherate
of native sawgrass and, a densities of over 4000 per hectare, has been classfied as a "federd
noxious weed". The invasion has had disastrous consequences for wetland diversity, water table
levels, firerisks and public health (allergy-related Probl ems). Eradication, if technically possible,
would cost an estimated $370 - $2000 per hectare.”

2.3 Underlying Causes

2.3.1 Market and Policy Failures

One of the dominant factors underlying wetland loss is population growth, which imposes great
pressure on water resources and undeveloped land aress for settlements, higher agricultural and
indugtrial production and infrastructure expansion. At a deeper level, however, wetlands are
destroyed because their products, functions and attributes are not adequately recognised or valued
by human institutions and policies and because of “fundamental economic forces™.”

0 Bardi, supran. 22 at pp. 15-16.

71 Note however that local communities have devel oped techniques to usethis plant as afibre for
making baskets and similar items or, in dried form, as fud.

2 Madlthy, E. A Tale of Two Melaleucas pp. 8-9. Interestingly, the article also describes how
Melaleuca isbeing used by loca communitiesin the Mekong Delta of Vietnam for arange of
purposes with economic benefits.

73 The phrase is taken from Promotion of Cooperation on the Economic Valuation of Wetlands
(Sixth meeting of the Conference of the Parties, Rec. 6.10, Brishane 1996).
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The economically inefficient (unsustainable) use of wetland resources may be considered to
result from a combination of information failures, market failures and policy or intervention
failures.” These types of failure are interrdlated to different degrees, with the emphasis varying
widely from one country to another.

Information failures denote the widespread lack of appreciation of the economic value of
conserved wetlands. Awareness may be particularly poor with regard to the inherent benefits of
wetland functions in river basins and coastal areas and concerning the environment's own needs
for water allocation. The patchy quality of public information and awareness underlies or
contributes to market and policy failures in a large number of countries.

A very common type of market failure is the 'externality problem’, whereby wetlands are
damaged by economic activities which are not required to meet the direct and consequential costs
of such degradation. Pollution is probably the best-known externality, threatening al wetlands to
avarying extent. Markets acting in isolation do not make the polluter pay for the environmental
costs generated by the product or service ghe provides. A supportive legidative framework is
needed to incorporate the polluter pays principle into sectoral policies and to ensure that polluters
and users have meaningful incentives to avoid or minimise pollution.

Market failures also occur where there is no mechanism to attribute appropriate values to the
‘public goods' provided by wetlands, ranging from water supply to flood protection, water recharge
and purification functions and non-use values such as biodiversity conservation. Clothing wetland
functions and values in economic invisibility has arguably reinforced the wetlands-as-wastelands
cliche. It is now widely acknowledged that appropriate water charging systems are necessary to
discourage uncontrolled water abstraction, deter unsustainable land-use practices and develop a
user-pays culture based on a better understanding of long-term environmental costs and benefits.
In tandem, incentives need to be designed to support wetland owners and managers who use

wetland resources sustainably and thus contribute directly to maintaining the supply of wider
societal benefits. For both purposes, enabling legidation is essential.

Where market systems fail to produce socially optimal uses of water and wetland resources,
this can restrict or destroy opportunities for future generations to benefit from wetland services. It
may therefore be necessary to use government intervention (through appropriate policies, legida
tion and t%xa) to correct the market's inefficiencies and achieve an optimal alocation of
resources.

Policy or intervention failures occur where government programmes, policies and expendi-
turesdirectly or indirectly contribute to wetland loss or degradation. Thisisacomplex areaasthere
is obvioudy afragile balance between technology, economics and environmental considerations
on the road to sustainable development: interventions which have positive outcomes in the short-
term can lead in the longer term to wetland destruction.” In the agricultural sector, the intensive
cultivation of certain crops a the expense of wetlands may be supported by hlgh commodity
support payments or by the provision of tax incentives, low interest loans or subsidies that support
unsustainableirrigation or other practices. By way of example, theintensive sugarcane exploitation
and strawberry farming that respectively damaged the nationally important wetland parks of the
Everglades (Florida) and Dofiana (Spain) were both supported by public subsidies.” Other

" See generally Turner and Jones. 1991. supran. 12, pp. 14-18.

> Butler, L.L. 1990. Environmental Water Rights: An Evolving Concept of Public Property at
p. 358.
6 Mermet, L. France, in Turner and Jones supran. 12 at p. 124.

77 Brashekke and Marchand, supra n. 9.
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examples include the construction of publicly funded infrastructure or engineering projects that
leed to the destruction of wetlands, including dams, transportation links and harbour devel opment,
and broader land-use policies that ignore the multiple functions of wetlands.

Whilst some of these projects or policy objectives may indeed be in the overriding public
interest, existing decision-making processes often fal to take adequate account of wetland
functions and values or consider available aternatives for achieving the desired outcomes without
destroying wetlands in the process. This structural weakness is commonly aggravated by the
exigence of inconsistent, incomplete, ill-adapted or poorly enforced laws and regulations applica
ble to the natural environment.

Mog policy, planning and development decisions are made a least partly on economic
grounds. It is therefore necessary to find away of evaluating wetland benefits if conservation isto
be chosen over alternative uses of the wetland or the water supply that feeds the wetland. However,
mogt nationa accounting systems do not yet systematically incorporate environmental accounting
techniques, which means that the real cost of lost wetland function and arealisrarely quantified and
does not show up as acapital loss for the country concerned.™

2.3.2 The Gap Between Law and Science

Law and legd traditions have played their part infailing to check wetland loss and degradation. The
main purpose of law is to govern relations between people, not between people and nature, and
conventiona lega systems were not designed to take account of ecological parameters and
processes. It isonly quite recently that efforts have been made to bridge the gap between law and
science ... or between lawyers and scientists!

The components of the natural environment have traditionally been ignored by the law unless
they are capable of being the subject of property rights or user rights. The concept of communal
responsbility for natural resources tended to be restricted to traditional societies, which enforced
strict customary rules on taking for subsi stence purposes. |n many parts of theworld, asthese closed
systems have gradually opened up, been suppressed or failed to adapt to changing socio-economic
circumstances, concepts of shared responsibility have tended to be replaced by what is effectively
alega vacuum.

2.3.2.1 Wetland Flora and Fauna

Wild animals have since Roman Law been considered as res nullius (belonging to no one), which
anyone could appropriate by taking them into possession. The legidation of some countries now
provides that wild faunais the property of the State. Although thisis more satisfactory in principle,
in practice State property isonly too likely to be perceived asthe property of everyone (i.e. no one).
The result has often been to wesken or destroy any sense of collective or communal responsibility
for wild animals.

Since wild plants are attached to the land, their legal status depends on the tenure of that land:
they can be public or private property. However, it is customary in amost dl countries for the
collection of wild plants to be free, except for plants of commercia value, such astrees, and those
that are now legally protected because of their rarity. In practice, most species of wild plants
effectively have the status of res nullius.

78
Filion. F. 1995. Verslacréation d'un groupe d'experts au sein de "Wetlands I nternational ",

chargé de I'évaluation économique des zones humides. Paper presented at the International
Conference on Wetlands and Development, Selangor, Maaysia, 10 October 1995.
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2.3.2.2 Wetland Habitat Types

Ecosystems and natural habitats have never been accorded a particular stetus by the law: they
consequently come under the regime of immovable property in the country concerned. However,
wetland units present much greater problems of delimitation than, say, forests, because of their
often seasonal character and their functional connection to water systems within the hydrological
cycle. In addition, the historic treatment of wetlands as marginal areas or wastelands has in many
cases left alegacy of a confused or unclear legal status.

2.3.2.3 Wetland Functions

Ecological relationships and processes are scientific abstractions that have traditionaly been
ignored by the law: they cannot be owned and they are often difficult to define. It is only recently
that afew laws have attempted to incorporate a holistic approach by conferring a specia status or
rules on the areas, activities or techniques that ensure the continuation of such processes. The
application of specia land use controls to watersheds and floodplains is a relatively new legal
technique for safeguarding soil stability, water supply and flood absorption functions.

2.3.2.4 Legal Treatment of Water™

The common characteristic of wetlands is the presence of water, at least for part of the year. If the
quality, quantity or periodicity of thiswater supply changes, the wetland too will change, possibly
irreversibly. Historically, however, legd regimes have not reflected the interconnectedness of
water resources (ground, inland surface, near coastal, open ocean and atmospheric waters) nor the
relationship between water quality and quantity.

Virtually al societies use regulatory (police) powers to ensure water quality by means of
pollution control instruments, athough the degree to which measures are implemented and
enforced is highly variable. This is a highly technical area of law, crowded with different
instruments relating to discharge consents and qudity standards for drinking and bathing waters.
At regional level, for example, the European Union has severa directives specifying maximum
concentrations of certain pollutants discharged into water, whilst the United States and Canada
have long had bilatera agreements in force regulating the discharges to the Great Lakes®
Cooperative measures to ensure water quality can be taken even if the neighbouring or riparian
States have wholly dissimilar regimes of water ownership.

The legal treatment of water quantity and flow varies much morewidely around the world. As
water is continudly circulating in changing physica states, it is virtually impossible to apply
conventional concepts of ownership to water resources: instead law deals with the allocation of
rightsto usewater. National regimes are highly complex, but tavery broad distinction may bedrawn
between systems based on private property rightsto water,®* those that classify water resources as

" tisbeyond the scope of this book to describewater law systemsin great detail: thisisahighly
specidised subject in its own right. The aim of this book is instead to dlaify the interface
between water law and the types of legal provisionsthat are necessary to promote wise use of
wetlands on a long-term basis. See further Chapters 14 and 22.

80 Water pollution is not discussed further in this book, with the exception of certain forms of
pollution with a particular bearing on wetlands (see Chapter 19 below).

81 This category includes riparian systems, where ownership of adjacent land carries with it the
right to use water under certain conditions, and systems of 'prior appropriation’ where use
rights in a given watercourse are prioritised in accordance with the date on which they were
first acquired or asserted.
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pat of the State's public domain® and those under which water has the legd status of res
communis.

For decades if not centuries, the primary purpose of such regimes has been to avoid or resolve
conflicts involving competing claims to human (consumptive) uses of water. Although the
environment's own needs for water are now beginning to be understood, it is avery dow process
to adapt legal systems to take account of public non-consumptive interests in water as well as
private consumptive water interests. This is an issue of great senditivity and legal complexity,
particularly as pressure on globa water resources is rising inexorably. Adapting or interpreting
legidation to secure minimum water flows (instream uses) in river basins can be highly controver-
s, with wetlandsbeing seen as 'rival s for scarce resources. Particularly in private property water
regimes, instream uses may be seen as inherently wasteful because they undermine long-
established rights to withdraw available water for human purposes.®

In this respect, there seems to be an artificia dichotomy between the legal treatment of water
quality and quantity. Whereas water pollution is accepted as a nuisance-like activity which may
legitimately be regulated or otherwise controlled, the right of individuals to reduce water quantity
through diversion or abstraction is not regulated at all by some legal regimes. From the standpoint
of wetland ecology, this can be quite illogical. As one commentator has put it, it is "no more
reasonable for an appropriator to expect the same amount of withdrawal s in perpetuity than it is for
apolluter to expect to be able to d|schargethe same loadings in perpetuity, or the fisher to forever
expect the same allowable harvests' 3 This partially explains why modern water legislation tends
to move from fragmented private rights systemstowards public-interest based water regimeswhich
makeit possible for the competent authority to consider al claimsto water resources and to allocate
water rights on the basis of concessions or comparable systems.

Turning from water resources to waterways, law has traditionally treated the components of
water systemsin afragmented way that works against rational management of ecological units. The
‘container’ (river or lake bed and banks) has aseparatelegal statusfromits '‘contents' or constituent
parts (water, wetland vegetation and other wetland-dependent species). Moreover, different
condtituent parts may come under separate legal regimes. This separation impedes the unitary
management of riversthat takes account not only of the river's length and width but also its depth,
including groundwater systems. However, the position is dowly changing: modern precedentsfor
an integrated approach are discussed in Chapter 14 below.

At the end of the twentieth century, the importance of efficient, sustainable and equitable
management of water resources is recognized as a global priority for human wellbeing, regional
sability and a hedthy environment. There are aready one hillion people who do not have clean
water and 17 hillion without proper sanitation. Wetlands, because of their role within the
hydrological cycle, need to be seen as "akey part of the cure to the problem™ of the global water
crisis® Whilst wetland management has in the past exemplified unsustainable development, the|r
conservation now provides one of the most tangible opportunities for sustainable development.?
The following chapters of this book seek to show how well-designed legal and institutional
frameworks - backed by political will and public awareness programmes - can provide essential
mechanisms to prevent or minimize wetland destruction, balance competing claims to wetland
resources and limit damaging activities and uses.

& As, for example, in New Zealand and now in South Africa.
8 Butler, supran. 40 at p. 329.

8 Blumm, M.C. 1989. Public Property and the Demacratiztion of Western Water Rights: A
Modern View ofthe Public Trust Doctrine at p. 603.

8 The key role of wetlands in addressing the global water crisis, supra n. 4.
8  Huggett D. 1997. Developing a No Net Loss Policyfor Coastal Wetlands at p. 7.

25



Wetlands, Water and the Law

26



Chapter 3
The Emergence of Legal Responses at International
Level

Concern at globa environmental degradation, including wetland destruction, has grown rapidly
over the lagt forty years. From mainly scientific origins, it has spread through many sectors to
involve geographers, planners, lawyers, economists and decision-makers at al administrative
levels aswell as individuals and interest groups. Cooperation between States has been recognised
as essentid where species and ecosystems cross the boundaries between States and where a
resource, activity or environmental problem (such as atmospheric pollution) is international in
character.

In the legd arena, a series of globa or regiona instruments and programmes have been
developed to promote conservation and management of particular species, ecosystems and
resources and to address specific categories of environmenta threats. This chapter provides an
overview of the development of international principles and obligations related to wetlands before
consdering issues related to national implementation.

3.1 Ramsar Convention on Wetlands (1971)

The Convention on Wetlands of International Importance especialy as Waterfowl Habitat was
adopted in Ramsar (Iran) on 2 February 1971. It was the first globally applicable environmental
convention and, nearly three decades on, is till the only treaty to address the specific requirements
of one type of ecosystem.

3.1.1 Background®’

The impetus for international action on wetlands began with the launch of Project MAR® in the
late 1950s. The project was intended to increase awareness of the importance of wetlands to
humanity and contribute to their conservation. It was ajoint initiative by three non-governmental
organizations. the International Union for Conservation of Nature and Natural Resources (now
IUCN-The World Conservation Union), the International Waterfowl Research Bureau (IWRB)®
and the International Council for Bird Preservation (ICBP). An international conference was
convened under the auspices of Project MAR in November 1962° and concluded that an
international convention on wetlands was urgently needed. As a preliminary measure, it was
decided to compile alist of wetlands of internationa importance in Europe and North Africa (“the
MAR List"). In pardldl, lists of peatbogs and other aquatic sites were drawn up as part of two
existing wetland projects (the TELMA and AQUA Projects).

8 see generdly de Klemm, C. and Créteaux, |. 1995. The Legal Development of the Ramsar
Convention.

8 MAR stands for the first three letters of the word used in four languages to refer to this type
of habitat: marsh, marisma, marais and maremma.

8 Subsequently renamed the International Waterfowl and Wetlands Research Bureau. In 1996,
IWRB was integrated with two other non-governmental organizations, the Asian Wetland
Bureau and Wetlands for the Americas, to form Wetlands International.

9 |n Saintes-Maries-de-la-Mer, France.

27



Wetlands, Water and the Law

The proposal for awetland convention was endorsed by the First European Conference on the
Conservation of Wildfowl in 1963,** which recommended that a European network of places of
safety for wild birds should be established and coordinated under such atreaty. The IWRB prepared
apréiminary draft for a convention, which was considered by a further conference in 1966.% A
second draft was then prepared by the Dutch Government and revised to take account of
observations made by the IWRB in 1967. International support for a wetland convention was
affirmed by the International Conference on the Conservation of Waterfowl and their Resources
in 19682 A find draft, submitted to a technical meeting of experts in Espoo, Finland, in March
1970, served asthe basis for the negotiations of the International Conference on the Conservation
of Wetlands ggwd Waterfowl in Ramsar, which closed on 2 February 1971 with the adoption of the
Convention.

The Ramsar Convention entered into forceon 21 December 1975. Since that date, it has been
amended on two occasions to remedy omissions in its procedural clauses that hampered its early
development.® An extraordinary meeting of the Parties (Paris, 3 December 1982) adopted a
protocol toinsert an amendment procedureinto the Convention provisions and to make the French
version of the text an authentic version.* The Paris Protocol entered into force in October 1986.
It provided the legal basis for convening afurther extraordinary meeting (Regina, 1987) at which
the administrative arrangements established under Article 6 of the Convention were amended.
These amendments provide for the forma establishment of the Conference of the Parties as an
institution of theConvention.”

3.1.2 Objectives, Obligations and Mechanisms®®
Although the Convention's title emphasizes one aspect of wetlands (as waterfowl habitat), its

Preamble shows clearly that negotiators were concerned with the full range of wetland benefits. The
Preamble recognizes the "fundamenta ecologica functions of wetlands as regulators of water

9 Organised by IWRB in St. Andrews, Scotland.

92 The Second European Conference on the Conservation of Wildfowl, organised by IWRB and
the Dutch Government in Noordwijk, The Netherlands.

9B Held in Leningrad, former USSR. 1968 was also significant as the year in which UNESCO
organised amgjor conference on the scientific basis for wise use and conservation of biosphere
resources, which led to the establishment of the Man and Biosphere (MAB) programme,
administered by UNESCO. Theme 8 of the MAB Programme highlighted the importance of
the conservation of natural areas and the genetic resources they contain.

% In December 1974, an International Conference on Wetlands and Waterfowl was held in
Heiligenhafen (Germany) partly to review progress in the ratification of the Convention.
Organisedjointly by IWRB and the Federal Republic of Germany, it wasthe last in this series
of non-governmental conferences on wetland conservation. This role was taken over by the
Conference of the Parties to the Convention &fter its entry into force.

% Timoshenko, A. 1991. Protection Of Wetlands In International Law in [UCN 1991. Legal
Aspects of the Conservation of Wetlands, pp. 27-33 at p. 29.

% The Convention negotiators at Ramsar had considered that only an authentic version in English
was hecessary, which prevented France from acceding.

97" The original text of the Convention provided only for optional meetings of the Conference of
the Parties with a purely consultative role.

% For amoredetailed analysis, see TheRamsar Convention Manual: a Guidetothe Convention
on Wetlands (1997).
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regimes and as habitats supporting a characteristic flora and fauna, especialy waterfowl". The
ambitious aim of the Convention is "to stem the progressive encroachment on and loss of wetlands
now and in the future" and to support wetland conservation "by combining far-sighted national
policies with co-ordinated internationa action".

Contracting Parties are bound by three man groups of obligations which, consistently with
Ramsar's very broad definition of wetlands™ apply equally to inland and coastal wetlands and
water systems:

e Stegpecific measures: To designate one or more suitable wetlands of international
importance for inclusion in the List of Wetlands of International Importance (Art. 2), to
promote the conservation of listed wetlands (Art. 3.1) and to establish nature reserves on
wetlands and provide adequately for their wardening (Art. 4.1);

* Non-site-specific (generally applicable) measures: To formulate and implement their
planning so as to promote, as far as possible, the "wise use” of wetlands in their territory
(Art. 3.2);

« International cooper ation: To consult with other Parties about implementing obligations
arising under the Convention in respect of transboundary wetlands, shared watercourses
and coordinated conservation of wetland flora and fauna (Art. 5).

Article 4 generdly requires Parties to encourage wetland research, to endeavour to increase
waterfowl populations on wetlands and to promote the training of personnel.

This combination of localised, genera and international measures is of particular interest.
Wheress area-based conservation mechanisms were aready well established in international and
nationa law, the open-ended concepts of wise use and multi-faceted transboundary cooperation
were more pioneering. The Ramsar Convention was concluded right at the start of the twenty-year
period that saw the emergence and crystallisation of fundamenta princi pleﬁ and concepts frami ng
internationa environmental IaN including the now familiar concepts of "sustainable use" and

"sustainable development”.*® It did not define "wise use"*®* or establish requirements for its
implementation, nor did it require Parties to ensure that activities carried out on their territory or
in areas under their jurisdiction do not cause damage to the environment in other States.  In
contrast to modern environmental instruments, which set out comprehensive definitions, princi-
ples and measures, Ramsar's substantive obligations are very general in character and lack legal
precision.

9 See Chapter 11 above.

10 The Ramsar Convention was signed nearly two years before the United Nations World
Conference on the Human Environment (Stockholm), which adopted the 1972 Declaration of
Principles for the Preservation and Enhancement of the Human Environment; 11 years before
the adoption by the United Nations of the World Charter for Nature; and 21 years before the
adoption of the Convention on Biological Diversity and other environmental instruments a the
UNCED in Rio de Janeiro in 1992.

101 This term was defined by the COPin 1987 as the " sustainable use ofwetlandsfor the benefit
of mankind in a way that is compatible with maintaining the natural properties of the
ecosystem" (Recommendation 3.3, Regina, 1987): see generally Chapter 4 et seq. below.

102 |t has since been accepted as arule of customary international law, reflected in more modern
treaties, that States are under an obligation to ensure that such activities do not cause significant
environmental damage beyond their own boundaries: see further Chapter 3.3.
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Possibly for this reason, Ramsar was for a long time exclusively associated with the
conservation of important wetlands and implementation by many Contracting Parties tended to be
concentrated on a few flagship sites. However, as described above, wetlands are exceptionally
vulnerable to changes in the quantity or quality of their water supply generated by activities at
considerable distances. Whilst site-specific mechanisms are of great importance and can act as a
catalyst for wetland conservation on awider scae, they arerarely designed to safeguard individual
wetlands against harmful impacts of external activities. Site-specific mechanisms should thus be
seen as acomponent, abeit an essential one, of generally applicable policies and practical measures
for wetland conservation and wise use.

International cooperation on wetland-related issuesis another key component of wise use. A
shared water system or transboundary wetland cannot be rationally managed as a functiond
ecological unitwithout co-operation between neighbouring States. If awetland's feed-waters come
from a neighbouring country where their quality or quantity is adversely affected, the country on
whoseterritory the wetland islocated will be unableto prevent the destruction of its wetland unless
its neighbour agrees to stop or aleviate the damage. Article 5 provides a clear lega basis for
bilateral or multilateral cooperation to promote compatible aggroaches to management of shared
water resources consistently with the wise use obligation.™ It aso supports rationalised ap-
proachesto species conservation across political boundaries. Waterfowl and some other migratory
species are biologically dependent on the maintenance of wetland habitats along their migration
routes. Asthey migrate, they come successively under the sovereignty orjurisdiction of each State
situated dong theseroutes. If just one Statefailsto take adequate conservation measures or destroys
an important migration staging post, the conservation and management efforts of the other States
involved may be seriousdy undermined. It follows that migratory species cannot be rationally
managed by one country in isolation. 104

Theinterpretation and implementation of Ramsar's obligationsis supported by thefollowing
ingtitutions established under the Convention: *®

e The Conferenceof theParties (COP) meets at | east every three years. It has broad powers
to review and take decisions relating to the Convention's implementation, including on
financia matters. It approves the Convention's budget, which is financed by mandatory
contributions from Contracting Parties, according to a scae of contributions based on the
United Nations scae. Six meetings have been held to date: Cagliari, Itay (1980);
Groningen, the Netherlands (1984), Regina, Canada (1987), Montreux, Switzerland
(1990), Kushiro, Japan (1993) and Brishane, Australia(1996). The Seventh Meeting of the
COP will be held in Costa Ricain May 1999.

*  Between meetings of the COP, the Convention's activities are governed by anine-member
Standing Committee (established in 1987) which includes representatives from each of
the seven regions of the world and carries out such interim activities as may be necessary.

* The day-to-day work of implementation and the preparation of meetings of the COP are
carried out by asmall secretariat known asthe Ramsar Bureau. The Bureau wasinitially
provided by IUCN-The World Conservation Union but became an autonomous body in
1987 with its operations completely financed by the Parties. The Bureau is il co-located
with the IUCN headquarters in Gland, Switzerland.'®

1% For a more detailed discussion of this subject, see Chapters 22 and 23 below.
104 See further Chapter 24 below.

105 As amended by the above-mentioned Paris and Regina Protocols.

106 YNESCO provides the officid depositary for the Convention (Art. 9.3).
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» A permanent Scientific and Technical Review Panel (established in 1993) is composed
of seven experts'™ appointed by the COP who act in their individual capacity rather than
as nationd representatives. The Panel provides advice to the Conference, the Standing
Committee and the Bureau and meets at least once ayear. It now works closdly with the
Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA) estab-
lished under the 1992 Convention on Biological Diversity and with scientific bodies
advising other environmental conventions. 10

The Convention itself does not establish afinanciad mechanism to assist Parties to implement
its obligations.’® Moves to remedy this weakness were taken as early as 1980,"° when the COP
recommended that Parties should give financia and technical assistance to developing countries
for the purposes of wetland conservation. However, it was not until 1990 that the COP established
the Wetland Conservation Fund to support activities that improve the management of listed sites
or promote the wise use of wetlands.*™ The Ramsar Small Grants Fund for Wetland Conservation
and Wise Use (as it was renamed in 1996) is financed by a small amount from the Convention
budget and by voluntary contributions. Any developing country seeking to accede to the
Convention may gpply for agrant to support activities necessary for the identification, delineation
and mapping of asiteto be included in the Ramsar List. All countries on the List of Aid Recipients
established by the Development Assistance Committee of the OECD are dligible to receive

assistance from the Fund. 112

3.1.3 Evolution of the Convention and Current Status

The Ramsar Convention now enjoys considerable success, measured in terms of the increasing
number of Parties and the growth in the number and surface area of the wetlands included in the
List. By April 1999, therewere 114 Contracting Parties and 965 Ramsar sitesworld-wide, covering
70,471,806 hectares (this compares favourably to 1991, when there were only 538 listed sites
covering about 33 million hectares). The largest Ramsar site is currently the Okavango Déltain
Botswana, which covers around 6.8 million hectares.

Despite this progress, there are ill many States that have not yet ratified the Convention and
many existing Parties have only designated one or very few wetlands. Many wetlands of
international importance thus remain unprotec:tedi whilst around 84% of sites which have been
listed are thought to be under some form of threat.™* More far-reachingly, no Party has yet applied
the Ramsar Convention to the fullest extent and it would be misleading to claim that any Party has

managed to achieve wise use of dl its wetlands.

107" One from each region i.e. Africa, Asia, Eastern Europe, Neotropics, North America, Oceania
and Western Europe.

108 | accordance with Resolution V1.7 (Brisbane, 1996).

18 f the 1972 World Heritage Convention which provided for the establishment of a World
Heritage Fund and the 1992 Convention on Biological Diversity which providesfor afinancia
mechanism and makes compliance by developing country Parties conditional upon the
provision by developed country Parties of additional financia resources.

110 Recommendations 12 and 16 (Cagliari, 1980).
M Resolution 4.3 (Montreux, 1990).

12 Resolution V1.6 (Brisbane, 1996).

113 Dugan and Jones. 1993, cited in Chapter 2 at n.13.
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The Ramsar institutions have worked hard with Contracting Parties to develop a range of
strategic tools™ to promote more comprehensive implementation of al key provisions of the
Convention. Thisincremental approach has madeit possibleto respond over time to developments
in environmental science, internationa law and institutional processes. The range of such toals,
discussed in detail in the appropriate sections of this book, is briefly summarised here.

The Convention'soriginal emphasison wetlands as waterfowl habitat has been systematicaly
broadened by the COP. A more holistic approach to wetland classification has been devel oped
which takes account of other species (including fish) and the ecological functions of wetlands
within water systems, as well as the role of wetland restoration in improved water management.
Severa decisions have focused on the centra role of loca communities, indigenous peoples,
wetland users and other stakeholders in wise use and the importance of participative approaches
to wetland management planning (the theme chosen for the Seventh Mesting of the COPin 1999
is Wetlandsandpeopl e - the vital link). The scope of international cooperation under Article5 has
also been broadly interpreted to include development assistance affecting wetlands.

The concept of wise (sustainable) use has been promoted as the unifying theme for Ramsar's
future devel opment and the COP has adopted aseries of detailed guidelinesto assist Partiestowards
more effective implementation.™® Speciad emphasis is now placed on the development and
implementation of nationa wetland policies, or the incorporation of wetland conservation
requirements into National Environmental Action Plans or equivaent policy instruments, as a
mechanism for delivering wise use. A sizeable minority of Parties have now initiated or completed
wetland policy-making and planning processes.

The Ramsar Convention's Strategic Plan 1997-2002, adopted by the COP in 1996,
provides aclear conceptual framework and ordered structure for the next phase of implementation.
Its Mission Statement for the Convention - "the conservation and wise use of wetlands by national
action and international cooperation as a means to achieving sustainable development throughout
the world" - is intended to anchor Ramsar firmly within the body of more modern environmental
instruments founded on the concept of sustainable development.

The Strategic Plan lays down a series of general and operational objectives that are supported
by specific actionsto trandate thetreaty's broad goalsinto practice. Responsibility for carrying out
each suite of actions is assigned to the Parties, Ramsar ingtitutions or partner (non-governmental)
organizations, as appropriate. The eight General Objectives are as follows:

» To progress towards universal membership of the Convention (at least 120 Contracting
Parties by 2002).

» To achieve the wise use of wetlands by implementing and further devel oping the Ramsar
Wise Use Guiddlines.

» Toraise awareness of wetland val ues and functions throughout the world and at dl levels.

14 i e detailed guidance contained in a series of non-binding Recommendations and Resol utions

adopted by the Conference of the Parties.

15 Recommendation 4.13 (Montreux, 1990) advocates a full recognition of wetland values and
functions by multilateral and bilateral development agencies and multilateral corporations.
See further Chapter 25.2 below.

16 Thethreekey textsadopted priorto COP7 in 1999 were Guidelineson the Wise Use of Wetlands
(Annex to Recommendation 3.3, 1987); Guidelinesfor the Implementation of the Wise Use
Concept (Annex to Recommendation 4.10,1990); and Additional Guidancefor thel mplemen-
tation of the Wise Use Concept (Annex to Resol ution 5.6,1993). See Chapter4.2 et seq. below.

17 Resolution V1. 14 (Brisbane, 1996).
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» Torenforce the capacity of ingtitutions in each Contracting Party to achieve conservation
and wise use of wetlands.

* To ensure the conservation of dl sites included in the List of Wetlands of International
Importance (Ramsar List).

» To designate for the Ramsar List those wetlands which meet the Convention's criteria,
especialy wetland types gill under-represented in the List and transfrontier wetlands.

» To mobilise international cooperation and financid assistance for wetland conservation
and wise use in collaboration with other conventions and agencies, both governmental and
non-governmental.

» To provide the Convention with the required institutional mechanisms and resources.

Itis clear from this list that Ramsar's goals continue to be ambitious, nearly thirty years after
its conclusion. Whilst the Convention has undoubtedly served as a catalyst for international
recognition of wetlands as reservoirs of biological diversity and economically valuable compo-
nents of inland and coastal water systems, much remains to be done. The achievement of wise use
is acknowledged to be highly complex, requiring new combinations of policies, mechanisms and
actors a al levels of implementation to address issues of political and public sensitivity.

The following sections consider the extent to which more recent environmenta treties and
inditutiona processes provide alegd basis for nationa action for wetland conservation and wise use.

3.2 Development of Other International Instruments
Relevant to Wetlands

The principles that underpin the Ramsar Convention received broad political consensusin 1972,
when the United Nations World Conference on the Human Environment (Stockholm) adopted the
non-binding Declaration of Principles for the Preservation and Enhancement of the Human
Environment.  For the firgt timein atext adopted by amost dl States of the world, an inclusive
approach to ecosystems and biological resources was recognized as fundamentaly important for
mankind. The Declaration affirmed that the natural resources of the earth, including air, water, land,
floraand faunaand especidly representative samples of natural ecosystems, "must be safeguarded
for the benefit of present and future generations through careful planning or management, as
appropriate”; that the capacity of the earth to produce vital renewabl e resources must be maintained
and, wherever practicable, restored or improved; and that in view of man's specia responsibility
to wisdy manage the heritage of wildlife and its habitat, nature conservation "must receive
importance in planning for economic development". 119

Since Stockholm, the conceptua basis for international environmenta policy has been
extended by many other non-binding instruments that have contributed to the reinforcement of
exigting legd principles and the recognition of emerging international customary law rules.

The World Charter for Nature, adopted and solemnly proclaimed by the UN Generd
Assembly on 28 October 1982, declared that essential ecologica processes must not be impaired
and the genetic viahility of the earth not be compromised. "Ecosystems and organisms, as well as
the land, marine and atmospheric resources that are utilized by man, shdl be managed to achieve
and maintain optimum sustainable productivity, but Wlthout endangering the integrity of those
other ecosystems or species with which they coexist".*° Nature conservation should be integrated

18 Aswdl asan Action Plan comprising 109 Recommendations.
119 Principles 2-4.
12 principle 4.
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into the planning and implementation of socid and economic development activities, taking into
consideration the long-term capacity of natural systems to ensure the subsistence and settlement
of human populations. 12

The 1992 Rio Declaration on Environment and Development  adopted a much more
anthropocentric approach to these issues. It proclaims that individuals and communities are et the
centre of concerns for sustainable development and affirms the need equitably to meet develop-
mental and environmental needs of present and future generations.® States must cooperate in a
spirit of globa partnership to conserve, protect and restore the health and integrity of the Earth's
ecosystem, with devel oped countries bearing particular responsibility for sustainable development
in view of the pressures their societies place on the globa environment and of the technologies and
financial resourcesthey command.  The Declaration affirms inter alia the importance of public
access to environmental information and participation in decision-making processes, the need to
enact effective environmentd legidation and the need for States to recognise and support the vita
role of indigenous people and other loca communities in environmental management and
development.'®

The binding environmental instruments adopted since the Stockholm Conference can be
loosely grouped into 'generations’ which may be considered as mutudly reinforcing.

Treaties adopted during the 1970s were essentially concerned with the regulation of environ-
mental sectors: oceans, inland waters, air, soil and wildlife. The three global conservation tregties
concluded during this period dealt with very different issues: area-based protection of cultural and
natural heritage of global significance, which can include wetlands;,  the control of internationa
trade in endangered anima and plant species, which potentialy provides a mechanism for
regulat| ng commercia exploitation in wetland-dependent species such as corals, crocodiles and
fish;*?" and legal mechanisms to conserve migratory species and their habitats, which have since
been implemented at regional level for different groups of wetland-dependent species. 128

In the 1980s, international lawmaking focussed more systematically on potentia sources of
environmental harm, addressing the impacts of human activities and products across dl sectors.
"Transsectoral" or "transversal” regulatory frameworks were developed during this period inter
alia for toxic or dangerous products and wastes, radioactivity, nuclear wastes and hazardous
activities.  However, regulatory regimes established during this period tend not to be inclusive:
in other words, processes, activities, habitats and species do not benefit from management or
conservation measures unless specificaly covered by applicable legal frameworks.

2 princi ples 7-8.

12 The intergovernmental declaration of 27 principles adopted at the United Nations Conference
on Environment and Development (UNCED), Rio de Janeiro, 16 June 1992.

123 Principles 1 and 3.
124 Principle 7.
125 Principles 10, 11 and 22.

126 Convention for the Protection of the World Cultural and Natural Heritage, adopted in Paris, 16
November 1972 (see further Chapter 8.2).

127" Convention on International Trade in Endangered Species of Wild Fauna and Flora, adopted
in Washington on 3 March 1973 and universally referred to as CITES.

128 Convention on the Conservation of Migratory Species of Wild Animals, adopted in Bonn on
23 June 1979 (see further Chapter 24).

> See generdly Kiss, A. 1989. Droit international de I'environnement.
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A notable exception is the 1985 Agreement on the Conservation of Nature and Natural
Resources, concluded between the six states of the Association of South-East Asian Nations.™*°
The ASEAN Agreement is probably the most complete conservation instrument in existence. It
ams to achieve comprehensive environmental protection through the implementation of specific
measures on air, water, soil, plant cover, forests, fauna, flora and ecological processes. The
Agreement specifically addresses the need to prevent, reduce and control environmental degrada-
tion and reduce pollution and establishes requirements for land planning and land use, impact
studies and transboundary cooperation. Regrettably, this Agreement has still not entered into force:
moreover, it is of limited geographical scope, given the size and population of the Asian continent.

The mogt recent phase of legd development has been characterised by the adoption of
comprehensive global mechanisms to address planet-wide problems such as the depletion of the
ozone layer, globa warming, desertification and loss of biological diversity. These modern
ingtruments generally take the form of framework conventionsthat lay down general principles and
obligations and also provide for the adoption of detailed protocols or annexes where considered
necessary in the light of new scientific evidence and technical and technological developments.

At regiona or subregiond level, a large number of environmental agreements have been
concluded between States or under the auspices of regional economic integration organizations
such as the European Union. Regional processes make it possible to tailor the implementation of
environmenta objectives to the particular characteristics and capacities of a given region and to
build on commonalities between ardatively small group of countries. In the context of wetlands,
verifigble obligations related to conservation of migratory species and habitat types have been
established inter alia under two important Directives adopted by the European Community.™*
From agloba perspective, however, regiona treaty coverage remains patchy. Some parts of the
world, notably much of Asia, have no convention at al whilst others, including Americaand Africa,
are covered by older treaties which do not provide for ingtitutional mechanisms to review and
facilitatenational implementation.™*

Legd regimes for the protection of inland waters have long been regiona in character,
dominated by treaties between countries sharing a river or a lake. Early water agreements
concerned navigation, broadening dowly over time to address non-navigationa economic uses
related to transboundary water resources such as irrigation, pollution or dam building. The scope
of such agreements has been extended significantly over the last decade, as internationa legal
frameworks have sought to reflect the link between water resource development, drainage basin
management and conservation of aquatic ecosystems, including wetlands. Modern treaties based
on this type of integrated approach include the 1992 Convention on the Pollution and Use of
Transhoundary Watercourses and International Lakes™ and the 1997 Convention on the Law of

0 Signed in Kuda Lumpur on 9 July 1985 by Brunel, Indonesia, Maaysia, the Philippines,
Singapore and Thailand.

B Council Directive 79/409/EEC of 2 April 1979 on the Conservation of Wild Birds, OJL 103,
25 April 1979 as amended; Council Directive 92/43/EEC of 21 May 1992 onthe Conservation
of Naturd Habitats and of Wild Faunaand Flora, OJ L 206, 22 July 1992 (discussed further
in Chapter 8 et seq.).

12 Respectively the Convention on Nature Protection and Wildlife Preservation in the Western
Hemisphere (Washington, 12 October 1940; inforce 1 May 1942) and the African Convention
on the Conservation of Nature and Natural Resources (Algiers, 16 September 1968; in force
7 May 1969).

133 Adopted in Helsinki on 17 March 1992; see further Chapter 22. Agenda 21, adopted at the
UNCED during the same year, aso identified wetland conservation as a priority in water
resource management.
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Non-Navigational Uses of International Watercourses.® The latter contains a series of globally
applicable obligations for the protection, preservation and management of the ecosystems of
internationa watercourses.

Legal regimes are aso beginning to take better account of the interrelationship between
terrestrial and maritime activities and the quality of the marine and coastal environment. A series
of shipping disasters (notably involving the Torrey Canyon and Amoco Cadiz tankers) led to the
devel opment of atreaty regimefor the preventlon of pollution from ships. The 1982 United Nations
Convention on the Law of the Sea (UNCL OS)**® requires States inter alia to preserve and protect
the marine environment; to prevent, reduce and control pollution from land-based sources,
including rivers, &stuaries, pipelines and outfal structures, and to protect "rare or fragile
ecosystems aswell as the habitat of depleted, threatened or endangered species and other forms of
marine life". A lega framework for regional marine and coasta conservetion has been
developed under the Regiona Seas Programme, established in 1974 by the United Nations
Environment Programme. Action Plans have been prepared for thirteen regional seas, with more
than 80 coastal States and territories participating.

Finally, two other processes damaging to wetlands - sea level rise and desertification - are
addressed more or less directly by two recent treaties of global application.

The 1992 United Nations Framework Convention on Climate Change™® establishes commit-
ments to stabilise greenhouse gas concentrations in the atmosphere at a s&fe level, over the long
term, and to limit emissions of greenhouse gases by developed countries in accordance with non-
binding targets and timetables. Implementation programmes in different countries have inter alia
included measures to promote energy efficiency and to develop renewable (non-carbon emitting)
energy sources. The promotion of renewables could in the long term be beneficia for certain
wetlands, such as mangrove forests, which are often deforested in areas where loca communities
have no aternative fuel sources. Scientific research suggests that wetlands, especialy peatbogs,
may play apositiverolein combating climate change by functioning asnatural carbon sinks. If such
functions are confirmed, this could provide a powerful incentive for large-scale expansion of
wetland creation, restoration and protection programmes. Cooperative research and planning
between the Ramsar Convention and the treaty secretariats dealing with climate change and
biologicd diversity is currently under consideration.

The 1994 Convention on Desertification  isdirectly relevant to wetlands in arid zones. Five
of the thirty-five wetland types included in the Ramsar Classification System for Wetland Types

13 Adopted by the General Assembly of the United Nations in New York on 21 May 1997 (hot
yet in force).

135 Adopted in Montego Bay, Jamaicaon 10 December 1982; in force since 16 November 1994,
136 Articles 192, 207 and 194.5 respectively.

137 The Mediterranean, Kuwait, West and Central Africa, Caribbean, East Asia, South-East
Pecific, Red Sea and Gulf of Aden, South Pacific, Eastern Africa, South Asian Sess, North-
West Pacific and Black Sea. An Action Plan for the South-West Atlantic is currently being
prepared. For afuller discussion of coastal wetland protection under regional seas conventions,
see Chapter 8.2 and 23 below.

138 gigned in New York, 9 May 1992 and in force since 24 March 1994,

139 | um, K. 1997. Wetlands and Climate Change: a Report on Kyoto. Communication from
Ramsar Convention Bureau, 23 December 1997.

140 The United Nations Convention to Combat Desertification in those Countries Experiencing
Serious Drought and/or Desertification, Particularly in Africa was adopted on 12 September
1994 and entered into force on 26 December 1996.
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are frequently found in inland arid zones and are recorded in over athird of Ramsar sites. These
dtes are severely threatened by processes that reduce water supply as well as overgrazing, erosion
and pollution through agricultura runoff.

The Desertification Convention applies to arid, semi-arid and dry sub-humid countries of the
world and promotes integrated action at dl levels to achieve sustainable development in affected
aress. It promotes sustainable water resource management, inter alia through the development of
integrated strategies for the rehabilitation, conservation and sustainable management of land and
water resources  and the promotion of cooperation among affected country Parties for environ-
mental protection and the conservation of land and water resources.**® Parties undertake to
Srengthen eX|sI|ng legidation or enact new laws and establish long-term policies and action
programmes™ The Convention covers the identification and management of damaging proc-
esses, the development of sustainable irrigation programmes and the development of integrated
gpproaches to physical, biologica and socio-economic problems.  In an innovative example of
aglobd tresty combining generd principles and obligations with region-specific guidelines and
measures, the Desertification Convention establishes four regional implementation annexes for
Africa, Ada, Latin Americaand the Caribbean, and the Northern Mediterranean. A Memorandum
of Cooperation was signed on 5 December 1998 between its Secretariat and the Ramsar Convention

Bureau.

3.3 Convention on Biological Diversity (1992)

Wheress the Ramsar Convention deals exclusively with wetlands, the Convention on Biological
Diversity (CBD) adopts an inclusive approach to all ecosystemsand biological resources. It breaks
new ground in international conservation law by going beyond afocus on specid areas and species
to require the identification, regulation or management of processes and categories of activities
which may adversely affect biodiversity and the establishment of legal regimesfor accessto genetic
resources and sharing of benefits arising from their utilisation.'*’

The CBD was opened for signature on 5 June 1992 in Rio de Janeiro and entered into force
on 29 December 1993, only 18 months after its signature. By February 1999, it had been ratified
by 174 States and the European Community. This means that nearly al Contracting Partiesto the
Ramsar Convention are also Parties to the CBD. States that are party only to the CBD are bound
by many wetland-related obligations which are compatible - and arguably further-reaching - than
those under Ramsar.

u Kingsford, R.T. 1997. Wetlands of the World's Arid Zones (report submitted by the Ramsar
Convention Bureau to the First Session of the COP to the UN Convention to Combat
Desertification).

2 Art. 2.
18 Art. 4.
¥ Art. 5.
¥ Arts. 4 and 10.

146 For a more detailed discussion of institutional coordination on wetland issues, see Chapter
25.1.

147 For acomprehensive analysis of the Convention, seein particular Glowkaet al, 1994. A Guide
to the Convention on Biological Diversity.
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The CBD's three objectives are set out in Article 1

< the conservation of biological diversity, defined as "the variability among living organ-
ismsfromadl sourcesincluding, inter alia, terrestrial, marine and other aquatic ecosystems
and the ecological complexes of which they are part; thisincludes diversity within species,

between species and of ecosystems”; 18

« the sustainable use of components of biological diversity, namdy "in away and a arate
that does not lead to the long-term decline of biological diversity, thereby maintaining its
potential to meet the needs and aspirations of present and future generations'; and

» fair and equitable sharing of the benefits arising out of the utilization of genetic resources,
including by appropriate access to genetic resources and by appropriatetransfer of relevant
technologies, taking into account al rights over those resources and to technologies, and
by appropriate funding. 149

The CBD goes beyond Ramsar by laying down, for the first time in abinding environmental
instrument of global application, the customary law rule that national sovereignty over natural
resourcesis quaified by the obligation not to cause transboundary environmental harm.  Article
3 providesthat " States have, in accordancewith the Charter of the United Nations and the principles
of international law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas beyond the limits of
nationd jurisdiction”. Thisprincipleis of fundamental importance to wetlands and weter systems
because more than 200 mgor river basins and many groundwater aquifers cross nationa
boundaries: damaging activities upstream frequently degrade the inland or coastal waters of
downstream states. The principle is rendered more explicit by Article 4, which specifies that the
CBD's provisions apply not only to components of biological diversity within the limits of each
Party's jurisdiction but also to processes and activities under a Party's jurisdiction or contral,
wherever the effects of such processes and activities occur (emphasis added).

In a provision reminiscent of Ramsar's Article 5, Article 5 of the CBD requires Parties, "as
far as possible and as appropriate”, to cooperate for the conservation and sustainable use of
biodiversity in respect of areas beyond national jurisdiction and on other matters of mutual interest.
Such cooperation may be conducted directly with other Contracting Parties or indirectly through
competent international organizations, 151

Under the CBD, each Party must develop national strategies, plans or programmes for the
conservation and sustainable use of biological diversity, in accordance with its particular condi-
tions and capabilities, and integrate the conservation and sustainable use of biologicd diversity into
relevant sectoral or cross-sectoral plans, programmes and policies (Article 6). Integrated planning
of thiskind is fully consistent with the wise use obligation laid down by Article 3.1 of Ramsar. In
the context of wetland ecosystems, the term “relevant” calls for aparticularly wide interpretation:
it should encompass al sectorsthat directly or indirectly affect levels of wetland biodiversity. The

18 The definitions cited are taken from Article 2.

149 |t is beyond the scope of this book to explore this complex issue: for a comprehensive guide
to the subject, see Glowka, L. 1998. A Guide to Designing Legal Frameworksto Determine
Access to Genetic Resources.

120 First laid down in the Trail Smelter Arbitration ((United States v. Canada) 16 April 1938, 11
March 1941 (3 RI.A.A. 1907 (1941)) and expanded by Principle 21 of the 1972 Stockholm
Declaration of Principles for the Preservation and Enhancement of the Human Environment.

151 See further Chapter 25.1.
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CBD expressly requires that nationd decision-making should include consideration of the
conservation and sustainable use of biological resources (Article 10).

Article 7 supports the establishment of a scientific knowledge base in order to prioritise
technical and financial measures for the conservation and sustainable use of biodiversity. Parties
arerequired to identify and monitor the components of biodiversity important for conservation and
ustainable use, having regard to theindicativelist of categories set down in Annex | for ecosystems
and habitats™ species and communities™ and within species.”* They should also identify
processes and categories of activities which are likely to have significant adverse impacts on the
consarvation and sustainable use of biodiversity, monitor their effects through sampling and other
techniques and, in accordance with Article 8(1)), regulate or manage processes or categories of
activities determined to have such impacts. Properly implemented, this obligation could have far-
reaching benefits for wetlands in view of the numerous processes that threaten wetland biodiver-
Sty, generated by activitiesasdiverseasthe cI earanceofwetl and vegetation, intensive agricultural
practices and the dynamiting of coral reefs.’™ This obligation is reinforced by Article 10, which
requires that measures be adopted to avoid or minimise adverse impacts on biological diversity
from the use of hiological resources.**®

Article 8 places strong emphasis on the importance of in situ conservation.  In contrast to
Ramsar's very general approach, the CBD specifies detailed measures that Parties should
implement for this purpose, which include establishing systems of protected areas or areas

for conservation; regulating or managing biological resources important for the conser-
vation of biologica diversity, wherever these occur; restoring degraded ecosystems and promoting
the recovery of threatened species, controlling the release of living modified organisms resulting
from biotechnology and preventing the introduction of aien species which threaten ecosystems,
habitats or species;,  and, subject to national legidation, measures to preserve knowledge,
innovations and practices of indigenous and local communities embodying traditional lifestyles.
More broadly, Article 10 requires Parties to protect and encourage customary use of biological
resources in accordance with traditional cultura practices if compatible with sustainable use
requirements, " to support remedial action by local populationsin areas of reduced biodiversity,

2 Those containi ng high diversity; large numbers of endemic or threatened species, or wilder-
ness; required by migratory species; of socia economic, cultura or scientific importance; or,
which are representative, unique or associated with key evolutionary or other biological
processes.

153 Thosewhich are: threatened; wild relatives of domesticated or cultivated species; of medicinal,
agricultural or other economic value; or social, scientific or cultural importance; or of
importance to research into the conservation and sustainable use of biological diversity, such
as indicator species.

154 Described genomes and genes of social, scientific and economic importance.

1% See further Chapter 16 et seq.

1% This very broad provision establishes alegal basis not only for regulating over-exploitation of
target species but also for incidental taking of non-target species.

157 Defined as " conservation of ecosystems and natural habitats and the maintenance and recovery
of viable populations of species in their natural surroundings and, in the case of domesticated
or cultivated species, in the surroundings where they have developed their distinctive
properties’ (Article 2). Measuresfor exsitu conservation of components of biological diversity
outside their natural habitats are listed in Article 9.

188 See further Chapter 19.3.

1% This would apply for example to activities such as small-scale and artisanal fisheries or
medicina plant collection.
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and to encourage cooperation between Government and private sectors in devel oping methods for
sustainable use of biological resources.

These provisions, like certain decisions adopted by the COP to the Ramsar Convention,
legitimise the preservation of sustainable customary uses and the role of local communitiesin the
management of natural ecosystems. They also affirm the importance of cooperation and partner-
ship with the private sector (usually the main actor in agriculture, fishery, industry, tourism and
sometimes in water resource management) as a prerequisite for long-term biodiversity conserva
tion. Thisinclusiveapproachisreinforced by Article 11 of the CBD, which requires Partiesto adopt
incentives for the conservation and sustainable use of components of biologica diversity, which
are economically and socialy sound.

Other important provisions of the CBD, which will not be dealt with in detail here, relate to
environmental impact assessments (Art. 14);"® access to genetic resources, benefit-sharing and
technology transfer (Arts.15, 16 and 19); research and training (Article 12); public education and
awareness (Article 13); exchange of publicly available information (Article 17); and technical and
scientific cooperation facilitated through a clearing-house mechanism (Article 18).

Theingtitutional arrangements established under the CBD include aConference of the Parties,
a Secretariat (provided by the United Nations Environment Programme and located in Montredl),
and the Subsidiary Body on Scientific, Technical and Technologica Advice (SBSTTA). Thelatter
is a multidisciplinary body which provides scientific and technical assessments of the status of
biological diversity and advises on the effects of measures taken pursuant to the Convention: as
mentioned above, it worksclosely with Ramsar's Scientific and Technical Review Panel. TheCBD
also provides for afinancia mechanism under the guidance of and accountabl e to the Conference
of the Parties, to provide financia resources to developing country Parties on a grant or
concessional basis (Article 21). This mechanism has been operated by the Globa Environment
Facility (GEF) since the CBD entered into force.

Asthe preceding summary shows, there are many areas of complementarity between Ramsar
andthe CBD. Closeworking relations have aready been established between the two conventions,
pursuant to aMemorandum of Cooperation signed on 19 January 1996. The COPto the Convention
on Biological Diversity has taken forma note of the Ramsar Strategic Plan and has invited the
Ramsar Convention to cooperate as a lead partner in the implementation of wetland-related
activities under the CBD.*** A Joint Work Plan has been devel oped.under this Memorandum and
was formally approved at the fourth meeting of the COP in 19981%

The COP has adopted severd key decisions, with particularly strong support being given to
developing integrated approaches to the management of inland water and coastal ecosystems:

¢ Under the Jakarta Mandate on Marine and Coastal Biological Diversity, coastd and
marine ecosystems are the first major ecosystems to be systematically addressed by the
CBD. The Mandate calls for the establishment and/or reinforcement of institutional,
administrative and legidative arrangements for integrated management of these ecosys-
tems, plans and strategiesfor marine and coastal areas, and their integration within national
development plans. A work programme was adopted by the COP in 1998.%%

180 See further Chapter 17.
161 Decision 111/21 (Buenos Aires, 1996).
162 Decision 1V/15 (Bratisiava, 1998).

163 Decision 11/10 (Jakarta, 1995). A 15-member Experts Group met in March 1997 to draw up a
globa work plan on agreed themes.

164 Annex to Decision IV/5 (Bratislava, 1998). See further Chapter 15.
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A work programme on the biological diversity of inland water ecosystems (and associated
issues related to identification and monitoring, assessment methodology and taxonomy)
has been formulated by the SBSTTA in cooperation with the Ramsar Convention. Adopted
by the COP in 1998, the Programme is designed to address the linkages that run within
catchment areas downstream to the sea and that connect freshwater ecosystems to forests,
farmlands and other neighbouring systems, 1°

Finally, the COP has dso identified certam crosscutting (inter-sectoral) issues on which
guidance will be developed by the SBSTTA.'® Those of direct relevance to wetlands include the
ecosystem gpproach (for which a workable definition is to be developed), environmental impact
assessments and the prevention and mitigation of impacts caused by the introduction of dien
species. A work programme on agricultural biological diversity iscurrently under way, whichaims
to mitigate the negative impacts of certain agricultural practices (high consumption of freshwater,
high chemical inputs) and to promote positive agricultural practices.

3.4 Action on the Ground: the Challenge of National
Implementation

As this chapter has shown, wetlands have not been neglected by international law: indeed thereis
now a relatively extensive treaty framework relating directly or indirectly to conservation and
sustainable use of wetlands and wetland biodiversity. Thisis of course no more than abeginning.
Conventions and international institutions provide political solidarity and technical and financial
ass stance which are essential for cresting afavourable climate for action on wetlands. In the long
term, however, if countries do not act within and across their boundaries to implement their
obllgatlons to safeguard wetland functl ons and values, treaty institutions can do little more than
apply moral andpalitical pressure.'®

A common characteristic of conservation treaties is that their provisions are deliberately very
broad in order to accommodate diversity of national conditions, legal systems and institutional and
technical capacity. In addition, their provisions are frequently tempered by 'best endeavours
formulae dong the lines of "as far as possible and as appropriate”, which leave their Parties
considerable latitude in how to implement their international undertakings: such aspirational
formulae are often anecessary precondition to reaching agreement amongst treaty negotiators. The
combined result of these two factors is that most conservation treaties lack commonly-understood
standards and norms and many key provisions are too impreciseto be capable of legal verification.

In recent years, the decision-making bodies established under certain treaties have taken a
more proactive stance towards improving standards of implementation and strengthening national
reporting requirements. Ramsar's Conference of the Partieshas issued prolific policy and technical
guidance to flesh out the treaty's generd provisions and has established support mechanisms
ranging from the site management guidance procedure to regional coordinators who ensure regular
contact with and between Parties in each biogeographic region. The emphasis on practical 'tools
for implementing the Convention represents a welcome innovation in the realm of international
conservation law.

1% Annex to Decision 1V/4 (BratiSlava, 1998). See further Chapter 14,

16 Decisions IV/1 and IV/10 (Bratislava, 1998).

167 pyrsuant to Decision 111/l 1 (Buenos Aires, 1996)

168 | ssues of compliance and enforcement are discussed further in Chapter 21.

41



Wetlands, Water andthe Law

In choosing to become party to atreaty, a state commits itself to take the necessary measures
apprcggriate to its legd and ingtitutional system to implement its treaty obligations in domestic
law.*® The actions necessary for this purpose vary according to the nature of the treaty, the level
of precision of its obligations and the constitutional requirements or legal traditions of individua
States. Certain States deem treaty obligations to be 'self-executing' or 'self-implementing’: in
other words, once the treaty has been duly ratified, its obligations must be applied in domestic law
and may be enforced by domestic courts or agencies without the need for legidation, executive
decree or other implementing measure. Many other States adopt the approach that specific
legidative action must be taken to incorporate or transpose treaty obligations into domestic law.

Because of their very genera character, it isextremely difficult to consider conservation treety
obligations as self-executing: moreover, they do not lend themselves to smple transposition into
national law. For example, the commitment to promote wise use is likely to remain largely
rhetorical or operationally ineffective unless each country trandates this broad concept into
detailed and coordinated | egidative and policy instruments adapted to its traditions and conditions.
Such instruments need to be backed by clear lines of institutional responsibility at national and/or
subnational level, with adequate powers being conferred on those ingtitutions to ensure proper
monitoring and enforcement of applicable legidation. This is far from being the case in most
countries.

Recalling the range of damaging processes and activities outlined in Chapter 2.2 above, lega
measures to support wetland conservation and wise use need to be comprehensive and multi-
sectoral. There has been dramatic progress in extending the scope and techni ques of environmental
protection legidation in recent years, but many of these legal and institutional changes have ill
to be digested and trandl ated into workabl e systems on the ground. Moreover, environmental issues
il tend to be addressed within a sectoral framework which prevents wetland issues from being
'mainstreamed’ (integrated) into sectorswhose activities may adversely affect wetlands (including
agriculture, forestry and fisheries; energy generation, mining and industrial development; terres-
trial and maritime transport links and facilities, including ports and marinas, and residential,
tourism and leisure development). Policy coordination and consistency in implementing interna-
tional commitments can be particularly complex in countries with decentralised or federated
structures.

The interface between national implementation and transboundary cooperation also needs to
be strengthened and seen in a broader context.'™ As indicated above, international cooperation
between Parties (and where appropriate regional economic integration organizations) is required
under both the Ramsar Convention and the CBD. Such obligations are not restricted to transbound-
ary management issues but extend to international assistance for wetland-related programmes and
projects. States should also support improved coordination between treaty institutions competent
in aress related to wetlands and water resource management, in order to avoid duplication or
inconsistency between parallel or overlapping processes.

The central question for this book is how countries can adapt or develop lega tools and
ingtitutional frameworks to circumscribe actions and policies that contribute to wetland loss or
degradation and to promote a broadly-based culture of public support for and participation in
sustainable land and water use.

18 | accordance with the long-established principle pacta sunt servanda. See generaly
Ntambirweki, J. 1998a Modalitiesfor the lmplementation of the Ramsar Conventionthrough
National Legislation in Africa.

10 see generally Chapter 25 below.
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National Planningfor Wetland Conservation and Wise Use

Part | of this book showed how the complex issues associated with wetland loss cannot be
adequatdly addressed through short-term, sectoral or reactive measures. All modern treaties now
emphasize the importance of gtrategic planning that supports integrated approaches to wetland
management & international, national and loca levels. Integration needs to be substantive
(coordingtion and consistency of legidative and other measures) and organisational (involving
public and private sectors, loca communities and interested parties). This would represent a
sgnificant departure from the compartmentalised law systems and ingtitutiona hierarchy that form
part of every country's heritage.

Part Il considers the nature of the wise use obligation, the constraints that commonly obstruct
its implementation and the ways in which lega and indtitutional frameworks can be designed to
contribute positively to its achievement.
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Chapter 4
Scope and Implementation of the Wise Use Concept

Reflecting global recognition of the need to integrate conservation and development, the Ramsar
ingtitutions have given increasing prominence to wise use as the cornerstone of the Convention.
Wise use concept encompasses and goes beyond specific provisions on conservation of listed sites,
reserve cregtion and international cooperation. It provides afirm legal basis for the Conference of
the Parties (COP) to address broader concerns related to sustainable development, biodiversity
conservation and water resource management.

4.1 Interpreting Wise Use

The Ramsar Convention requires Contracting Parties "to formulate and implement their planning
0 asto promote, as far as possible, the wise use of wetlands in their territory” (Article 3.1). This
provison congtitutes an obligation of result, leaving each Party free to choose the most appropriate
means to achieve this objective.

Asmentioned in Chapter 3, the term "wise use" was not interpreted by the COP until 1987,
the year of the publication of the World Commission on Environment and Devel opment’s Report,
Our Common Future. The COP adopted the following definitions:

¢ Wise use means the "sustainable use of wetlands for the benefit of mankind in away that
is compatible with maintaining the natural properties of the ecosystem™.

* Sudtainable use means "human use of awetland so that it may yield the greatest continuous
benefit to present generations while maintaining its potentia to meet the needs and
aspirations of future generations'.

e The "natural properties of the ecosystem™ include the physical, biological or chemical
elements, such as soil, water, flora, faunaand nutrients, aswell asthe inter-actions between
these elements.

This definition marks an important stage in the evolution of Ramsar because it acknowledges
the central importance of wetlands for mankind as well as for waterbirds. It also reflects emerging
concepts of intergenerational equity by providing that ecological and socio-economic values of
wetlands should be maintained and transferred to future generations as non-declining resources.

The interpretation of "wise use" was further clarified in 1996, when the COP considered the
relationship between the Ramsar concept and the terminology used in the 1992 Convention on
Biologica Diversity. The COP recognized that the concept of wise use enshrined in the treat}/ had
been developed substantially and "is considered to be synonymous with "sustainable use".” The
Ramsar Strategic Plan is even more explicit: it affirms that through the wise use concept, the
Convention has aways emphasized that human usage on a sustainable basisis entirely compatible

Recommendation 3.3 (Regina).

2 Ramsar 25" Anniversary Statement. "Sustainable use" is defined by the CBD as "the use of
components of biologica diversity in away and &t a rate that does not lead to the long-term
decline of biologica diversity, thereby maintaining its potential to meet the needs and
aspirations of present and future generations” (Art. 2).
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with Ramsar listing and wetland conservationin general > Wise useisthus presented as an objective
closer to redlity, which is that most wetlands are used for multiple purposes and by many different
actors.

These statementsillustrate Ramsar's responsiveness to changesin the legd landscape brought
about by the UNCED process, particularly the CBD which incorporates socio-economic and
cultural perspectives and is not confined to special areas or species. Ramsar's shift can aso be seen
as part of a genera trend in conservation policy to remove traces of a preservationist ethos that
appeared to place selected species and habitats above human needs.

Thisevolution has interesting |mpI|cat| ons for Ramsar's future development. By linking wise
use to the principle of ecological integrity* and affirming that conservation includes sustainable
human usage, the COP has blurred the disti nctl on between thetwo conceptsthat underpin Ramsar's
dual focus on listed and other wetlands.® Logically, this makes it possible to view Ramsar's
provisions not as parallel or alternative regimesbut as agradient. Thebasic aim, so far aspossible,
should be to tackle patterns of unsustainable land and water use wherever these occur. Movi ng up
the gradient towards wetlands of ecological importance (at local, national or international level),
resource management measures should be progressively tightened to a point where nature
conservation is prioritised or formaly weighted above other competing objectives. At any point
along the gradient, it should be possible to categorise applicable legal measures by questions of
degree, rather than differences in kind.

This paradigm is appealing for severa reasons. It reflects the continuum of the hydrological
cycle and the impossibility of managing wetlands rationally without managing external activities
and processes. It responds to the criticism that the distinction between listed and unlisted wetlands
isa dlStI’&C'[IOh when the real problem is the unsustainable society that is developing dmost
everywhere® It could make it easier to explain and build support for wetland-related policies.
Terminology is animportant issuein thisrespect. Whilst it can sound artificia or unrealistic to talk
about 'conserving' larger wetlands or water systems subject to multiple use, such terminology may
be more palatablein limited geographic areas and representative samples of ecosystems and habitet

types.

Idedlly, any definition should provide a clear reference point againgt which general policies
and specific management decisions can be tested. From a lega point of view, the Ramsar
interpretation of wise useis not without difficulty. Thecriterion of "maintaining natural properties’
does not lend itself to developing simple rules of interpretation: at what point in time should the
naturalness of properties be assessed? Mogt wetlands have been subject to some form of
exploitation for centuries and past and current human uses have shaped their "natural” properties.
Where these uses do not adversely affect wetland function or area, they should logicaly be
continued in order to maintain the natura properties of such wetlands: in other words, human use
isanintegra part of wise usein certain wetlands. Conversely, where human utilisation is of atype
or intensity that damages or destroys wetlands, this undermines the wetland's potential to meet the
needs and aspirations of future generations: wise usein such caseswill depend on careful planning,
management or prohibition of certain activities. In certain cases, for examplein relatively pristine
wetlands, it may be necessary to accept that wise use should mean "no use'".

General Objective 2, introductory paragraph.
Human uses are "wise" only if they maintain "the natural properties of the ecosystem".

In this context, it isinteresting to note that for the purposes of Recommendation 6.3 Involving
Local and Indigenous People in the Management of Ramsar Wetlands (Brisbane, 1996),
"management” is stated to encompass conservation and wise use.

6 Lambers, C. 1989. Wetlands: the (Im)possibilities of Law?
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These reflections are areminder that there is no blueprint for achieving or measuring wise use:
it has been aptly said that unwise use is much easier to identify than wise useis to |mplementI
Congtraints and possible solutions will vary between countries depending on socio-economic
conditions, cultural traditions, legd and ingtitutional systems and available resources. Neverthe-
less, the concept provides a useful common denominator that can facilitate consultation, coopera-
tion and plannlng between countries which often have very different legal and administrative
structures®

4.2 Guidance Adopted by the Ramsar Conference of the
Parties

The essential basis of wise use implementation is the development of comprehensive national
wetland pohues Although the RAMSAR CORP firgt recommended the establishment of such
policiesin 1980, it was not until 1987 that formal guidance on theimplementation of thisprovision
was adopted by the Conference. Since that year, the COP has approved three key texts providing
practica guidance to assist Parties to implement the wise use obligation:

» Guidelines on the Wise Use of Wetlands (Annex to Recommendation 3.3, Regina 1937)
("the 1987 Guidelines");

» Guidelinesfor the Implementation ofthe Wise Use Concept (Annex to Recommendation
4.10, Montreux 1990) (“the 1990 Guidelines'); and

 Additional Guidancefor the Implementation ofthe Wise Use Concept (Annex to Resolu-
tion 5.6, Kushiro 1993) ("the 1993 Additional Guidance").

Through these decisions, the COP has emphasized that the wise use provision applies to dl
wetlands and their support systems and that wetland policies combined with wise use of specific
wetlands are integra parts of sustainable devel opment.

The 1987 Guidelines outline the need for nationd action to: (1) improve institutional and
organizationd arrangements; (2) address legidative and policy needs; (3) increase knowledge and
awareness of wetland values; (4) inventory and monitor the status of wetlands; and (5) identify
programme priorities and develop action plans for specific Sites as components of a Nationa
Wetland Policy. At the same meeting, the COP aso called for the establishment of a Working
Group on Criteria and Wise Use, with the aim of improving the worldwide application of the
Convention.

The 1990 Guidelines were adopted on the basis of this Working Group's report. They urge
Parties to formulate comprehensive National Wetland Policies in the long term in a manner
appropriate to their national ingtitutions. Highlighting the importance of non-site-specific meas-
ures, they recommend that such policies should address dl activitiesliableto affect wetlandswithin
anaiona context through institutional, legid ative and scientific measures, including the execution
of anationd inventory of wetlands.

7 World Wide Fund for Nature. 1993. Promoti ng Wise Use of Wetlands.

8  Seegenerally Ramsar Convention Bureau. 1997. TheRamsar Convention Manual: a Guideto
the Convention on Wetlands.

9 Atitsfirst meeting in Cagliari, Italy: thisrecommendation was endorsed by Recommendation
2.3 (Groningen, 1984).
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At its Montreux meeting, the COP aso requested the Working Group to develop the
Guidelines to apply to a diversity of wetland types, regions, resources and uses, based on case
studies demonstrating applications of the wise use concept in different ecological and socio-
economic situations throughout the world. The Group's work led to the adoption of the 1993
Additional Guidance which is intended to provide further assistance to officials responsible for
implementing the Convention. In adopting this Guidance, the COP specificaly caled on Perties
to implement the wise use guiddlines "in a more systematic and effective manner, and at
international, national andlocal levels'."

The 1993 Additional Guidanceisprefacedby six conclusionsdrawn from these case studies:™

(1)  Socid and economic factors are the main reason for wetland loss and therefore need
to be of central concern in wise use programmes;

(2)  Specid attention should be given to local populations, the primary beneficiaries of
improved management of wetland sites, and to the values that indigenous people can
bring to al aspects of wise use;

(3)  Wise use programmes should seek to involve al public and private ingtitutions in
addition to the wetland conservation agency where such ingtitutions have expertise
relevant to effective long-term management;

(4)  Site-specific projects may often demonstrate the need for more genera ingtitutiona
requirements for the wise use of wetlands;

(5)  Wise use should take account of surrounding coastal zones or catchments where
wetlands form an integra part thereof;

(6)  Activities affecting wetlands should be governed by the precautionary principle where
knowledge of ecological constraints of a wetland system is not available.

The Guidance identifies common obstacles to developing national wetland policies” and
makes fairly detailed recommendations for the establishment of national wetland policies;
ingtitutional and organisational arrangements (notably the devel opment of cooperative approaches
to the management of transboundary water systems and wetlands); generd wise use legidation;
knowledge of wetlands and their values; and action a particular wetland sites. These site-specific
recommendations are not restricted to Ramsar sites but also apply to ecologically sensitive aress,
areas with a high degree of biodiversity, sites containing endemic species or wetland nature
reserves.

The Strategic Plan 1997-2002 has continued this progressive extension by indicating the need
for future implementation to focus on wetlands in the context of land-use planning, water resource
management and other decisions affecting wetlands. It lays down eight operationa objectives to
promote wise use,™®* under which Contracting Parties, the Bureau or partner organisations (as
appropriate) should:

* review legidation, ingtitutions and practices to ensure that the Wise Use Guiddlines are
applied,

* integrate conservation and wise use of wetlands in dl Parties into relevant sectora
planning and decision-making and al other environmental planning and management;

0 Resolution 5.6, Kushiro 1993.
11 The case studies are reprinted in Davis, T.J. (ed.). 1993. Towardsthe Wise Use of Wetlands.
2 See Chapter 5 below.

13 Under General Objective 2 of the Plan, which seeks to achieve wise use of wetlands by
implementing and further developing the Ramsar Wise Use Guidelines.
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* expand the Guidelines and Additional Guidanceto address specificissues, such asoil spill
prevention and clean-up, agricultural runoff, and urban/industrial discharges, and provide
examples of best current practice;

» provide economic evaluations of wetland benefits and functions for environmental
planning purposes;

e cary out environmental impact assessments at both project-specific and strategic levd;

» identify wetlands in need of restoration and rehabilitation and to implement the necessary
measures,

» encourage active and informed participation of local communities, including indigenous
people, and in particular women, in wetland conservation and wise use;

» encourage involvement of the private sector in wetland conservation and wise use.

In 1998, the Wise Use Resource Centre was established within the Ramsar Bureau to provide
advice and assistance on wetland management issues to practitioners, planners, legidators and
interested parties at dl levels of government and in locad communities. The Centre comprises a
Wetland Experts Database, the Wise Use Resource Library and the Catalogue of Training
Opportunities for wetland managers around the world. The electronic Ramsar Forum, established
in 1997, facilitates the exchange of views and information on the conservation and sustainable use
of wetland resources in general and the Ramsar Convention in particular.

Because wise use depends on people, it can only be achieved by raising awareness of wetland
values and functions throughout the world and at dl levels. General Objective 3 of the Strategic
Pan afirms that public support is essentia to generate political and legidative action, to obtain
financid resources, and to ensure the successful implementation of wetland legidation and
management. The wetland policy-making process plays a critical role in increasing information
about, and understanding of, wetlands and the benefits they provide to individuals and to society
asawhole.

4.3 The Importance of Wetland Policies™

Wetlands and water resources are exposed to claims from many different categories of users.
Competition for ownership of or access to wetlands and their products - or to the land on which
wetlands are | ocated- ari ses between different individuals, sectoral interests or administrations and
across political boundaries. It is therefore necessary to develop scientifically based, objective and
equitable ways to anadyse existing and projected uses and to baance short-term demands with
safeguards for wetland functions and values in the long term.

Nationa wetland policies (NWPs) provide amechanism for delivering this complex objective
and, idedlly, for enhancing the perception of wise use as a legitimate public priority. A well-
designed policy-making process should make it possible for the needs, interests and duties of local
populations, user groups, dl levels of government and non-governmental organisations to be
articulated, compared and examined for compatibility with wetland conservation and sustainable
use objectives. It should aso serve to identify and address possible conflicts between local

¥ For reasons of space, this section only gives abrief overview of theissues involved. Seefurther
Rubec, C. et al. 1999. A Frameworkfor Developing and Implementing National Wetland
Palicies (Draft Resolution for consideration by Ramsar COP7, Document 15.6) which was
prepared pursuant to Recommendation 6.9 (Brisbane, 1996).
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priorities, national considerations and international obligations.”> NWPs can be used to express
principles, to show what choices have been made about strategic directions and why, to make
commitments and set targets, to facilitate consultation and to make roles and responsibilities clear.
Adoption and implementation may be facilitated if the NWP is seen to deliver treaty commitments
under Ramsar or other conventions.'®

Conversely, the absence of clear policies may be characterised by the lack of clearly defined
objectives, coordinated measures or awareness of wetland issues even amongst decision-makers.
This can be aggravated by ingtitutional weskness ranging from administrative overlgps to an
operationa vacuum. In such cases, popular support for wise use and conservation is likely to be
patchy or non-existent. Implementation and enforcement of any wetland-related measures can be
serioudy undermined.

International environmental law now provides a firm basis for multisectoral planning. The
CBD requires each Party, in accordance with its particular conditions and capabilities, to prepare
national biodiversity strategies, plans or programmes for the conservation and sustainable use of
biodiversity or to adapt existing strategies, plans and programmes for this purpose. These
objectives must also be integrated, as far as possible and as appropriate, into "relevant sectora or
cross-sectoral plans, programmes and policies'."” National decision-making should include
consideration of the conservation and sustainable use of biological resources and measures relating
to the use of such resources should be adopted to avoid or minimise adverse impacts on biological
diversity.”® Initsturn, the 1994 Convention to Combat Desertification provides for the preparation
of national and local integrated development programmes: efforts should be made to harmonise
these programmes with national wetland policies/strategies developed under Ramsar.®

Recent non-binding environmenta instruments have also endorsed and devel oped such cross-
sectoral approaches. By way of example, Action Theme 2 of the 1995 Pan-European Biological and
Landscape Diversity Strategy (PEBLDS)® is devoted to the integration of biologica and
landscape diversity considerations into sectors: this is pecificaly is intended as a mechanism to
facilitate European implementation of Article 6 of the CBD. Work to date has included approval
of atwin-track political and technical approach that fosters international and national consultation
between decision-makers in the various sectors as well as sector-by-sector cooperation with the
socio-economiccirclesconcerned.”

55 Ntambirweki, J. 1998a I mplementation of the Ramsar Convention through National Legisla-
tioninAfricaat p. 10.

16 See generally Pritchard, D. 1997. Implementation of the Ramsar Convention in Trinidad &
Tobago.

17" Article 6, Convention on Biological Diversity.

18 Article 10.

B Thisis specificaly provided for under the Memorandum of Cooperation signed between the
CCD and Ramsar Secretariats on 5 December 1998.

2 This comprehensive programme was endorsed by the environment ministers of 55 countries
at the Pan-European Conference in Sofiain 1995. Its long-term objective is to conserve and
enhance nature and landscape throughout Europe and its regions within a framework of
sustainable development. It aims in particular to substantially reduce or eliminate current
threats to European biological and landscape diversity, and increase the resilience of this
diversity, strengthen the ecologica coherence of Europe as awhole and substantialy increase
public involvement and awareness. It is to be implemented through a series of action plans
structured around eleven Action Themes.

2l Strategy Bulletin no. 4, August 1997, p. 3.
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The Ramsar COP has identified two approaches to wetland policy-making. NWPs may be
developed as stand-alone instruments or as clearly identifiable components of other national
conservation planning initiatives, such as National Environment Action Plans, Nationa Biodiver-
Sty Strategies or Nationa Conservation Strategies. The Ramsar Strategic Plan makes clear that
both approaches are equaly legitimate. A few observations may be made about the two options:

Specific wetland policies arguably raisethe public profile of wetlands: anational wetl and
policy can be the best way of getting wetlands onto the national development agenda.??
They can be useful in conferring accountability for the delivery of wetland objectives and
in increasing the commitment of those responsible for wetlands. On the other hand, they
may encourage 'pigeonholing' of wetland issues. The appropriate choice will depend on
each country's policy-making traditions and norms, whet it already hasin place and, more
specifically, whether it has the capacity to fund and administer a series of different policy-
makinginitiatives.?

Integration of wetland policy into broader conservation planning initiatives has different
advantages. Since pressures on wetlands are so often the result of externa factors and
actions, wise use can be best promoted through general environmental protection or
sustainable development policies?* If this approach is taken, however, itis important that
issues of concern to Ramsar are comprehensively addressed and flagged One possibility
would be to develop a genera strategy as an umbrella or framework, under which more
specific instruments may beeiabllshed The linkages between these 'sub-policies need
to be clearly indicated and coordinated.®

The COPhas also called for economic val uation of wetland goods and servicesto be devel oped
as an essentia nationd and internationa instrument in countering negative |mpacts on wetlands:
its results should be applied to national wetland and environmental policies? Building wetlands
into spatial and economic development planning is a complex challenge and needs to be seen as
along-term process.

During the last decade, many countries have begun or completed nationa wetland policies or
have included wetland issues in nationd development planning. A non-exhaustive list of countries
that had developed some form of policy instrument by 1999 includes:

Augtrdia (New South Wales Wetlands Policy; Wetlands Policy of the Commonwesalth
Government, 1997; Biodiversity Strategy for Victoria, which incorporates a specmc
section on wetlands; and Wetlands Conservation Policy for Western Australia, 1997);7

Bulgaria (National Action Plan for the Conservation of the Most Important Wetlands in
Bulgaria, 1995);

Cambodia (draft Wetlands Action Plan for the Kingdom of Cambodia, 1995);

23
24

26

OECD Development Assistance Committee 1996b.
Pritchard, supran. 16 & p. 14.

Technica Session A, Sixth Mesting of the COP (Brisbane, 1996) recorded a preference for
incorporating NWPs into national development strategies with multisectora integration,
rather than devel oping separate policies less well integrated into the policies of other sectors.

Pritchard, supra n. 16, refers to a "nested hierarchy" of policy instruments a p. 14.
Recommendation 6.10 (Brisbane, 1996).

Policies are currently being prepared in Northern Territory, Queendand, South Australia and
Tasmania
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Canada (Federal Palicy on Wetland Conservation, 1991);

CogtaRica(EstrategiaNacional deConservationyDesarroll o SostenibledelosHumedal es
en Costa Rica (Borrador));

e France (Plan d'action pour les zones humides, 1995);
* Indonesia(Nationa Strategy and Action Plan for the M anagement of Indonesian Wetlands);
» Jordan (National Environmental Strategy for Jordan, 1991);

« The Netherlands (Nature Policy Plan of the Netherlands, 1991, which has a specid focus
on wetlands);

« Peru (Estrategia Nacional para la Conservation de Humedales en El Peru, 1996);
e The Philippines (A Nationa Wetland Action Plan for the Republic of the Philippines);

* Romania (Strategy and Action Plan concerning the Conservation of Wetland Biodiversity
in Romania (chapter of the Biodiversity Strategy), 1995) ;

« Trinidad and Tobago (Nationa Policy on Wetland Conservation (find draft), Trinidad and
Tobago, 1996);

e Uganda (National Policy for the Conservation and Management of Wetland Resources,
The Republic of Uganda, 1995);

¢ United Kingdom (UK Targets for the Ramsar Convention Strategic Plan, 1998);
e Vietnam (Vietnam National Wetland Conservation and Management Strategy, 1996).

Asthetitleson thislist suggest, thereisconsiderable diversity in approaches taken to wetland
policy development. One interesting element is that the policy-making process has been initiated
and led by non-governmental organisations in several countries, including Bulgaria (BirdLife
International), Cambodia (Wetlands International) and Jordan and Vietnam (IUCN). In Peru, the
planning process was coordinated by a consortium of non-governmental, government and
academic bodies known as the Programme of Conservation and Sustainable Development of
Wetlands, but has been primarily a private initiative.? In India, wetland scientists, activists and
NGOs have initiated preliminary work as part of the Capecity 21 project organised by the Indira
Gandhi Institute of Development Research.?

A few examples of different approaches are briefly summarised below.

Uganda established the National Wetlands Conservation and Management Programme in
1989, under which amulti-disciplinary policy team conducted alegidativereview and oversaw the
preparation of a wetland inventory. The National Policy for Conservation and Management of
Wetlands Resources was adopted by Cabinet in 1995. During the same period, severd other policy

2 solano, P. 1998. Reviewi ng Lawsand | nstitutionsrel evant to Wetlandsin Peru. Themembers
of the Programme are the Institute of Natural Resources (Ingtituto de Recursos Naturales -
INRENA), La Molina Agrarian Nationa University (Universidad Naciona Agraria La
Molina), Pro Naturaleza, Wetlands International and World Wide Fund for Nature - WWF

2 Panini,D. 1998. TheRamsar ConventionandNational LawsandPoliciesfor Wetlands: aCase
Sudy of India.
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review processes were initiated. The broad-based National Environment Management Policy,
adopted in 1994, expresdy incorporates the principles of the NWP in order to maximise
congstency between the instruments. On the basis of both Policies, new framework environmental
legidation was enacted (the National Environment Statute No.4 of 1995) which contains generd
environmental provisions applicableto wetlands aswell as specific measures applicableto wetland
habitat types. Over the same period, the Directorate of Water Devel opment developed the Water
Action Plan in 1994, which led to the enactment of modern legislation.

CogtaRicahas developed aseries of incremental policies, tarting with the 1990 Conservation
and Sustainable Development Strategy and the 1994-1998 National Development Plan. The
Strategy declares wetlands to be one of the principal sources of subsistence for rurd communities,
affirms their conservation and wise use to be of national economic |mportance and prioritises
civilian participation in the search for sustainable uses of biodiversity.*! Since 1994, the Environ-
ment and Energy Ministry has been developing aNational Wetland Conservation Strategy with the
technical support of IUCN's Regiona Offlcefor Mesoamerica. Specid wetland legidation has
been drafted and is due to enter into force in 1999

In France, aprogramme to evaluate the impact ogg)ublic policies on wetlands was initiated in
1993 a the request of the Environment Ministry.™ The team included biologists, lawyers,
economists and engineers; representatives of user or interests groups including local government,
hunting and farming organisations and conservation associations; and representatives of Sx key
government departments (dthough the programme was exclusively funded by the Environment
Ministry). It found that 85% of French wetlands were degraded, primarily by sectoral policies
related to agriculture and infrastructure development. The report led to the development of the
French Wetland Action Plan 1995-2005 which was approved by the Council of Ministers and
applies to dl branches of the French administration. It is structured around four main themes:
compilation of wetland inventories and reinforcement of monitoring and assessment mechanisms,
particularly for Ramsar sites and other important wetl anda coordination of public policies; wetland
restoration; and information and awareness building.® It was only in 1997 that a coordinating
committee was established to oversee the implementation and monitoring of the Plan. More
recently, specialised sub-committees have been created to improve accountability and clarify
ingtitutional responsibility for different elements of the Plan.

Policy-making can be poalitically complex in countries with decentralised or federated
structures, depending on the allocation of jurisdiction over nature conservation between federa and
federated administrations. In Australia, the Commonwealth Government's wetland policy in-
cludesamongst its Six strategies, Working in Partner ship with Sate/Territory and Local Govern-
ments. The Commonwesalth Government has actively worked with the Australian Statesto support
the adoption of state wetland policies complementary to that of the national government: funds
from the Natural Heritage Trust have been made available to accelerate the policy development

0 Water Statute 1995, National Water and Sewerage Corporation Statute 1996. See generally
Ntambirweki, J. 1998b.The Evolution of Policy and Legidlation on Wetlands in Uganda.
Severa provisions of this 1995 Nationa Environmental Statute are discussed later inthis book.

3L Under the maxim Salvar Conocery Usar (Save, Know and Use).

32 Seegeneraly Aguilar, G. 1998. Legal Aspects of the Conservation and Wise Use of Wetlands
in CostaRica.

3 Commissariat général du plan. 1 June 1994. Politi quespubliquesenmatiéredezoneshumides:
rapport de I'Instance d'évaluation.

3 Barnaud, G. 1996. Implementation of the French Wetland Action Plan. IUCN Wetlands
Programme Newdetter No. 13, Summer 1996:2. The French Water Law of 1992 is discussed
further in Chapter 14.
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process. The task force responsible for Ramsar implementation in Australia promotes an agreed
national approach to policy development.®

Although the Convention and Strategic Plan do not contain measurable goals, many nationd
wetland policies include quantifiable targets. Perhaps the best known goa or organising principle
in current useisthat of "no net loss', first derived from North America. A working definitionisthat
"wetland losses must be offset by wetland gains'.® An area-based approach of this type amsto
maintain wetland acreage within a country or region by seeking to reduce losses and to increase
gainsthrough restoration or recrestion. Inits simplest form, the principle impliesthat wetlands are
expendable and may be converted, subject to appropriate compensation. However, asdiscussed in
Part |, replacement wetlands rarely have equivalent functions and vaues to the areas destroyed:
pr@ervatl on of existing wetlands is aways preferable.

Severa policieshavetherefore sought to devel op or adapt thispolicy principle to support wise
use more effectively. Thisisacomplex matter asitis generally acknowledged to be easier to gpply
no net loss policies to area than to functions or values: valuation techniques for known wetland
valuesareintheir relativeinfancy, whilst new values may till remainto beidentified. Thereisalso
uncertainty as to which wetland functions are most important for the sustainability of wetland
ecosystems (less well documented than val ues beneficia to human interests).® Nevertheless some
recent policies do incorporate some measure of wetland extent or quality and/or specify criteriaby
which the no net loss principle is to be applied. Two examples are given below.

The Federa Policy on Wetland Conservation for Canada (1991) hasthree goals: maintenance
of the functions and values derived from wetlands throughout Canada; no net loss of wetland
functions on al federal lands and waters; and enhancement and rehabilitation of wetlandsin areas
where the continuing loss or degradation of wetlands or their functions have reached critical levels.

The wetland policy of the European Union® sets out four principles which, taken together,
comprehensively support no net loss of area and function:

» Nofurther loss of wetlands - any further losses may exceptionally only be admitted for
imperative reasons of public interest and must, in any case, be compensated by the
restoration of former wetlands or the creation of new wetlands of at least the same surface
and at least performing the same functions and providing the same ecologica values;

* Nofurther wetland degradation - current wetlands must at least continue to perform their
present functions and to provide their present ecological vaues. Where functions and
values cannot be maintained at the present level, compensation has to be provided as far
as possible on the same wetland type, either in the wetland concerned or through the
improvement, restoration or creation of adjacent or nearby wetlands;

*  Wise use of wetlands - wetlands must be used in a sustainable way, not exploiting their
resources beyond their capacity to regenerate;

% Pphillips, B. 1998. Reviewing Laws and | nstitutions relevant to Wetlandsin Australia at p. 8.
%6 US Wetlands Action Plan, US Fish and Wildlife Service 1990.

37 OECD 1996b at p. 21. See generally Huggett D. 1997. Developing a No Net Loss Policyfor
Coastal Wetlands.

38 See for example Ramsar Forum communication dated 12 May 1998 from Earle Cummings,
Cadlifornia Department of Water Resources.

39 Commission of the European Communities. 1995. Communicationfrom the Commission to
the Council and European Parliament on the Wise Use and Conservation of Wetlands.
Com(95) 189 Find, Brussels 29 July 1995.
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* Wetlandimprovement and restor ation - existing wetlands should be improved and former
wetlands restored as far as is feasible with a view to providing the best level of wetland
function and value. Restoration should have priority over creation.

The no net loss principle can be applied and measured at different scales, which will affect the
interpretation of successful implementation. In Canada, for example, compliance is assessed
mainly by referenceto the nation soverall wetland resource base, reflecting the redlity that wetland
losses cannot be stopped completely.® However, the principle should also inform decision-
making on a case b%/ case basis to ensure policy consistency and prioritisation of ecologically
importantwetlands.*

Once a country or province has defined its wetland policy, the critical question is that of
implementation. Whilst education, public awareness programmes and technical capacity-building
dl play an essential role, policy objectives can only be delivered on a long-term basis through
appropriate lega measures and institutional structures.

4.4 Relationship Between Policy and Law

Palicy, the generalised expression of a State's broad objectives and plans, functions as the highest
leve in ahierarchy. It can move ahead of law to build popular consensus around particular issues
and to secure broad agreement on an appropriate balance of rights and duties between public and
private actors. Public policy sets the context for other types of action but to have practical effects
its findings must be expressed in appropriate legislative, economic and other measures.*

In the shorter term, the law can move ahead of policy development to support priority actions
and plug gaps in existing policy frameworks. The 1990 Wise Use Guidelines state, for example,
that without prejudice to longer-terminitiatives, "priority actions at national level” should include
the development of new laws or the amendment of existing legidation to facilitate the preparation
and implementation of the national wetland policy. In Uganda, for example, alegidative ban on
large-scale drainage was imposed in 1986 as a stopgap measure, prior to the establishment of the
wetland policy processin 1989.

For long-term effectiveness and coherence, legidation needs to be located within aconsistent
policy framework. It should trandate national policy on the promotion or control of defined
activities, create an administrative framework, powers and procedures for managing such activi-
ties, authorise the collection and evauation of relevant information and provide for decision-
making based on specific criteria. Legidation forms a bridge between international and local
contexts by trandlating treaty commitments into measures appropriate to national systems and,
usualy through secondary legidation, into detailed provisions applicable at local level.

A precondition for wise useisthe systematic removal of obstacles, whether political, technical
or other, to the sustainable management of wetlands and water systems. It isimplicit in the policy-
making process that such barriers should be identified and strategies developed to remove or
overcomethem. Law, for its part, can only support wise use if the components of acountry'slega
system (statutes and regulations, case law and possibly customary law) work for, not against this
objective. The review process advocated by the Ramsar Wise Use Guidelines is therefore an
essential component of wetland policy-making, as discussed in the following chapter.

40 Huggett, supran. 35a p. 1

4 The application of the principle to individual planning proposals is discussed in Chapter 18
below.

4 Pritchard, supran. 16 a p. 16.
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Chapter 5
Reviewing Law and Institutions Relevant to Wetlands

5.1 Review Purpose and Criteria

Conservation treaties tend to be aspirational, establishing broad obligations without reference to
possible constraints or obstacles to implementation at national or subnational level. The Ramsar
COP'semphasis upon lega and institutional reviews as part of wetland policy development isquite
innovative and marks an important step towards improved standards of compliance.

The 1990 Guiddlines call on Parties periodically to review existing legislation and policiesthat
affect wetland conservation and, where necessary, to amend such legidation to ensure compatibil-
ity with the wise use obligation. The 1993 Additional Guidance recommends that particular
attention should be paid to "legidation regarding mandatory wetland destruction or to that which
encourages such destruction through tax benefits and subsidies'. The Strategic Plan extended this
recommendation by calling for the review of national or supra-national legisation, institutions and
practices to ensure that the Wise Use Guidelines are applied. Methodologica guidelines to assist
Partiesin conducting such areview will be considered by the Seventh Meeting of the COPin Costa
Rica (May 1999).*

Every review should have two basic objectives:

» to identify possible legd and institutional constraints on wise use and support their
progressive elimination; and

* to promote positive mechanisms to support wise use.

The review process should cover statutory, customary and case law applicable to wetland
conservation and wise use and sectoral activities which directly or indirectly impact on wetlands.
It should &l so take account of the practical effects of such law. By way of example, natural resource
legidation often gives a public authority general powers to issue permits or give financia
assistance to certain activities or projects which may be benign (e.g., incentives for environmen-
tally senditive agriculture) or potentially harmful (e.g., wetland drainage, watershed deforestation).
The compatibility of such legidation with the wise use obligation will depend on the permits
actualy granted, any use of mitigation/compensation conditions and the use of monitoring and
enforcement procedures by administrative authorities.

Rationalising legal and ingtitutional frameworks depends on the identification of possible
overlaps, inconsistencies, weaknesses or loopholes across the legal spectrum. Provisions and
procedures that are found to be incompatible with wise use should be designated for modification
or repeal as soon as feasible (bearing in mind that such streamlining is likely to be the subject of
intense rivalry by competing interests within the Government system).*

4 See Ramsar COP7 DOC 15.7, Draft Resolution on Guidelinesfor Reviewi ng Laws and
Ingtitutions to Promote the Conservation and Wise Use of Wetlands and the accompanying
background paper. The draft Resolution was prepared on the basis of detailed case studies and
papers presented at aTechnical Consultation on Designing Methodol ogiestoReviewLawsand
Ingtitutions relevant to Wetlands. Gland, Switzerland, 3-4 July 1998.

4 See generdly Pritchard, D. 1997. Implementation of the Ramsar Convention in Trinidad &
Tobago.
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On the positive side, much progress can often be made by identifying opportunities for
ingtitutional strengthening and cross-sectoral coordination.” It may not be necessary or even
desirable to propose the devel opment of specific wetland legidation, particularly as the enactment
of new laws is politically cumbersome and time-consuming. Wherever possible, existing legd
mechanisms can be amended or used in new combinations to target measures, habitat types or
incentives more effectively.

The review of legal, fiscal and ingtitutional measures is now established practice in a few
countries. The United States has gone the furthest in this respect, with legally backed criteria for
thereview of Federa policies that may |mpact on wetlands. Reporting requirements laid down by
the 1986 Emergency Wetland Resources Act® include an anaysis of:

- factors responsible for wetland destruction, degradation, protection and enhancement;

- Federd statutory and regulatory mechanisms, including expenditures, financial assistance
and tax provisions, which either induce wetlands destruction or degradation or protect or
enhance wetlands;

- Federa expenditure resulting from wetland destruction, degradation, protection and
enhancement;

- public and private patterns of wetland ownership; and

- the environmental and economic impact of eliminating or restricting Federd expenditure
or financia assistance, direct or indirect, which encourage) wetland destruction or protec-
tion of wetlands or of failing to restrict such expenditures.*’

The competent authorities are then required to draw up recommendations for conserving
wetland resources based on a comparison of al management alternatives, including combinations
of Federal, State and locd actions and initiatives by private organizations and individuals.

France and Australiaboth used their national policy-making processesto activate alegidative
review. In Australia, for example, the review was directed a any legal, policy, financia or
programmatic action for which the Commonweath Government is responsible and which
potentially impacts on wetlands. | ssues covered include the management of Commonweslth areas
(including significant wetlands); al relevant legidation and policy instruments; the expenditures
under all relevant Commonwealth funding programmes, including those to provincia and locd
governments and the community; areview of economic policy instruments which could be having
either positive or negative impacts on wetlands; cooperative relations with the provincia and local
administrations; wetland research and monitoring; Australia's international ad programme;
international trade in wetland-derived products; and foreign investment in Austraia®® Thisis a
(daunting) reminder of the number of sectors and issues encompassed by the wise use obligation.

It should be underlined, particularly for Parties that have acceded to the Ramsar Convention
relatively recently, that policy-making and legidative change are a long-term process. Peru, for
example, ratified the Convention in 1991 and many public authoritiesaswell asprivateindividuals
involved with wetlands are only now becoming familiar with its provisions. Resolutions and
recommendations adopted by the COP are not widely known nor are they perceived as directives

% e Chapter 6 below.
46 Act (99-645) of 10 November 1986.

47 For example, public works expenditures, assistance programmes related to price support,
commodity loans or purchase and disaster assistance, soil conservation programmes and
certain income tax provisions.

48 Phillips, B. 1998. Reviewing Laws and I nstitutions relevant to Wetlands in Australia.
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to guide domestic policies or legal rules a a nationa level.*® Comprehensive implementation of
the Wise Use Guidelines consequently needs to be set in aredlistic time frame.

5.2 ldentifying Possible Constraints on Wise Use

The 1993 Additiona Guidance lists some of the most common obstaclesto wise use. Theseinclude
the lack of ingtitutional mechanisms to encourage involvement of both public and private sectors
at local, regional and national level; insufficient coordination among public agencies; policiesthat
discourage conservation and wise use objectives; inadequate policy research programmes; and lack
of cooperative arrangements with neighbouring countries forjoint management of shared wetlands
or wetland species. Thefollowing sections discuss the form that such constraints may take, bearing
in mind that the situation will obvioudly differ from one country to another.

5.2.1 Conflicting Sectoral Policies, Laws and Taxes

Wetlands are vulnerable to sectoral activities ranging from marine transportation and port and
harbour construction through agriculture, fisheries and forestry to domestic and foreign industry,
trade and investment. Side effects of non-wetland activitiestypicaly include hydrological changes
from water abstraction or watercourse regulation and water-borne pollution from agriculture,
industry or urban centres. Each of these sectors is generaly subject to specialised legidation and
administered by government departments and agencies that have no mandate for wetland
conservation or wise useper se. Thistypically leadsto complex overlapping legal and ingtitutional
frameworks with a high risk of intersectoral policy inconsistency.* States with a federal system
of government may have particular difficulties in harmonising resource use palicies if there is
confusion over the division of powers between national and provincial governments.

The great mgority of countries have quite separate lega regimes for water resource
management and wetlands/nature conservation. Water law is often till grouped with other
extractive resource legidation, athough far-reaching lega reforms have been made in some
countries> As mentioned in Chapter 2.4, this type of functional separation can be poorly-adapted
totheecologicd specificity of wetlands: in particular, it may impede the devel opment of legidlation
for the management of environmental water flows and catchments. The problem is compounded
where the management regime for water involves severa organisations with different objectives
and remits. In Peru, for example, the Ministries of Agriculture, Hedlth, Energy and Mining and
Fisheries, the municipalities and associations for the administration of irrigation systems coincide
in this area. The treatment of water can become chagtic if there is no procedure for evaluating and
ranking possible uses and priorities of use or criteria for environmental and land-use planning.>252

In some cases, congtraints on wise use are direct and easily identifiable, amounting to
incentives for wetland destruction. By way of example, some laws still make it mandatory to drain
and fill wetlands for agricultural, urban or infrastructure development or public health purposes.
Alternatively, legidation may provide for subsidies or tax incentives for drainage, infilling or
conversion.

Constraints on wise use can also beindirect. 'Perverse’ incentives are those instituted for
reasons unconnected to wetlands which can have the effect of encouraging wetland destruction or

4 Solano, P. 1998. Reviewi ng Laws and Institutions relevant to Wetlandsin Peru &t p. 6.

%0 seegenerdly Turner, K. andJones, T. (Eds.). 1991. Wetlands: Marketand| nterventionFailures.
51 See Chapter 14 below.

52 solano, supran. 7.
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degradation. Examples may include subsidies or tax incentives for irrigation, flood insurance,
intensive forestry and agriculture or for the construction of highways, housing or recreationa
facilitiesin wetlands. Another less obvious example concerns the imposition of higher tax rates on
undeveloped property or fallow land which is not in agriculturad production. All these provisions
are not specific to wetlands but may have a disproportionate effect on such margina areas. In
extreme cases of policy inconsistency, the intended beneflts of one set of subsidies can be entirely
cancelled out By the cost of damage to another sector.® Unless legislation requires the user,
devel oper or polluter to compensate wetland loss or degradation in some way, such costs have to
be met either by the taxpayer (publicly funded restoration programmes) or, more commonly, by the
environment and future generations.

Wise use can aso be undermined by categories of projects deemed to be of public interest that
are exempted from routine planning controls or environmenta impact assessment reguirements.
Inthe hierarchy of political and popular priorities, wetland conservation usually comeswell behind
infrastructure development, river engineering schemes and economic devel opment programmesin
sengitive coastal areas. Unlessacountry's system of administrative law enablesindividuals or non-
governmental organizations to seek judicia review of actions by public authorities or agencies, it
can bevirtually impossiblefor sanctionsto be taken against public bodies which unlawfully destroy
wetlands in the course of their operations.™

Congtraints on wise use are not always apparent from primary legidation, which often takes
the form of agenera enabling instrument. For reasons of administrative efficiency, most countries
use secondary legidation (implementing regulations or statutory instruments) to establish detailed
operational criteria, thresholds, permitted categories of development or exemptions for the
implementation of the relevant Act. It may be only at this level of detail that the adequacy or
inadequacy of permit systems becomes clear and the cumulative impact of activities exempt from
the permit requirement can be assessed.

Where there is amultiplicity of management responsibilities and a genera lack of legidative
coordination, the likely result is administrative confusion™ and reduced effectiveness of wise use
measures. Systematic ingtitutional coordinationisclearly needed but isimpeded in most countries,
though for differing reasons. Developing countries may have limited capacity and resources for
such coordination. Countries with economies in transition have often undergone dramatic changes
in resource management and land ownership systems and there may be confuson over new
ingtitutional mandates. Indtitutional resistance to new gpproaches can be particularly entrenched in
developed countries which have many-tiered administrative structures established over decades™

5.2.2 Weakness of Wetland-related Laws and Institutions

In many countries, wetland-related legidation and planning is the result of a combination of
tradition, hlstorlcai policies, deliberate action, ingtitutional and cultural possibilities and ad hoc
initiatives® In Uganda, for example, the totality of law relating to wetlands is derived from the

8 seefor example Barbier, Acreman and Knowler. 1997. Economic Valuation of Wetlands: A
Guidefor Policy Makers and Planners at p. 30 (this cites inter alia the relationship between
agricultural subsidies and environmental incentives in Canada).

5 See further Chapter 21.
Turner and Jones, supra n. 8 at pp. 157-160.

% Seegeneraly Miller K.R and Lanou, SM. 1995. National Biodiversity Planning: Guidelines
based on Early Experiencesround the World.

57 Enemark, J. 1998. Wetlands-rel atedL egislationand | nstitutionsinthe Wadden Sea Countries.

&
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congtitution, common law and customary law as well as modern statutes.® Under India's federa
structure of government, wetlands are varioudy covered by centrd laws, statelaws, municipal laws
and customary laws® Jamaica, for instance, has several statutes that are relevant to wetland
conservaion but conservation measures have tended to be piecemed in the absence of an
appropriate policy framework and have not prevented wetland loss.®

The effectiveness of legidation varies greatly between countries. Legislation may be frag-
mented, incomplete or outdated; implementing regulations may be issued late (or not at al) or
establish techniques and standards which do not respond to actua threats; and, as is often the case,
enforcement may be wesk or non-existent. Exclusive reliance on regul atory approaches can present
logigtical problems for enforcement and leave little incentive for stewardship by communities or
individuas. Statutory law may fail to take account of customary law and practices on accessto/use
of wetlands and wetland resources.

To the extent that wetlands are protected by law, it is often in an incremental way involving
‘bolt-on' provisionsto different texts. Progressive amendments to nature conservation or planning
legidation have gradually extended protection to certain habitat types or modified planning criteria
to take account of certain landscape components. Vauable as these changes are, wetlandsper se
can gill remain fairly invisible if they are not specificaly defined or otherwise given legal identity
under exigting legidation. The mgority of countries do not expressy mention wetlands, even in
site protection legislation,® which fosters uncertainty amongst wetland owners, users and
implementing agencies. This problem is mirrored in ingtitutional frameworks thet fal to alocate
gpecific respongibility and powersfor wetlands. Instead, responsibility is scattered amongst several
bodies such aswildlife, forestry and fisheries departments. In an extreme exampl e, the Wadden Sea
(shared by Denmark, the Netherlands and Germany) once had more than 80 governmental
intitutions at different levels involved in its protection and management!®

Some of the most common wesknesses or gaps in the lega framework relate to:

e coverage of wetland resources (e.g., migratory birds may receive more comprehensive
treatment than their critical wetland habitats);

« measures for sustainable use (e.g., coverage of hunting but not overexploitation of or trade
in wetland products such as fish, medicina plants, peat or cora);

» the leve of protection given to non-consumptive uses of wetlands and the absence of
positive incentives for private landowners or tenants to maintain and improve wetlands
and watersheds;®®

» the range of damaging activities covered (eg., water abstraction is regulated less
systematicaly than pollution);

e the absence of legal measures for environmental management of water quantity and
qudity; or

% Ntambirweki, J. 19980. The Evolution of Policy and Legislation on Wetlands in Uganda.

39 Panini, D. 1998. The Ramsar Convention and National Laws and Policiesfor Wetlands: a
Case Sudy of India.

80 Gordon, C. and McKenzie, A. 1996. Towards a Policy and Regulations for Jamaica's
Wietlands. Proceedings of the 6™ M eeting of the COP (Brisbane 1996). Vol 10/12A: pp. 53-55.

61 Compte-rendu de I'atelier 2: Aspects institutionnels et réglementaires, Proceedings of the
Ramsar Seminar on Wetland Conservation in the Caribbean Region, Cayenne-Sinnamary,
French Guyana, 26 April-2 May 1993, pp. 169-172.

62 | ambers, C. 1989. Wetlands: the (Im)possibilities of Law? at p. 374. See Chapter 23 on the
trilateral cooperation framework now established for the Wadden Sea

63 See further Chapter 20.
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» the absence of effective monitoring and enforcement procedures, meaningful sanctions
and adequate remedies.

Viewed as awhole, wetland-related legidation may be too narrow to be consistent with the
concept of wise use promoted by Ramsar. The objectives of conservation and sustainable use and
development have only recently been included in modern environmental laws and, even then, are
often not weighted or ranked to facilitate their implementation. Many existing laws adopt a
minimalist approach to promote a concept of conservation that excludes multiple use® This is
perhaps because wetlands have traditionally been perceived in environmenta terms rather than as
economic assets. The first generation of nature protection policies, at least in most developed
countries, tended to focus on areas and natural resourceslargely outsi de the economic system. The
current focus on wetland ecosystems and their economic importance has shown the need to bring
wetland instruments to the forefront of economic development, but at Ieast in the shorter term this
may mean that wetland issues are dealt with in an adversarial context.® There are clearly limitsto
how far wise use can be advanced under older or narrowly-based nature conservation laws.

Many comprehensive environmental laws till do not provide a complete rationaisation of
measures for nature conservation and protected areas or make practical linkages with other sectors.
Time and resources are needed to trans ate modern enabling legidation into appropriate subsidiary
regulations backed up with proper implementation and enforcement procedures. This can present
logistical difficulties: in Peru, for example nearly 90% of environmental legidation currently in
force hasbeen adopted since 1990.%

Wise use is often hampered by the operational weakness of competent authorities. General
institutional congtraints include the lack of adequate training, resources, equipment and enforce-
ment personnel for wetland managers, al of which contributes to poor enforcement of legidation,
low prosecution rates and penalties. An authority's mandate may be too narrow to encompass dl
aspects of conservation and wise use, particularly where wetlands are entrusted to a government
department whose mandate is basically restricted to species protection. Wetlands tend either to be
pigeonholed into aweak or under-resourced part of government (too commonly these are young
environment ministries) or bundled into a broader ministry such as agriculture which has much
greater status but which was created for different and sometimes conflicting objectives.®

Even where a country entrusts a specific body with national implementation of Ramsar, this
is not a panacea. Factors that weaken such a body's effectiveness could include: a short-term
mandate; working in isolation from national foca points of other treaties to which the country is
party; absence of regular communication with relevant public, private and technical sectors, and
absence of liaison procedures with neighbouring countries over shared wetlands, water systems or
wetland species. Although many countries have now established Ramsar coordination bodies,
these may be informal arrangements without the legal muscle to push for wise use objectives and
criteria againgt powerful sectoral opposition.

5.2.3 Poorly-adapted Legal Regimes for Land Tenure and Resource Use

Inappropriate legal regimes for land tenure and resource use contribute to wetland loss or
degradation in many parts of the world. Uncertainty over title and user rights to land, water and

% Panini, supra n. 17, citing protected area legidation that excludes traditiona human uses in
Keoladeo National Park, India.

65 Mermet, L. France, in Turner and Jones, supra n. 8 at p. 118 and 133.

66 Solano, supran. 7.

67 Seefor example Pritchard, supran. 2 at p. 15.
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natural resources often removes the incentive or financia capability to invest in sustainable
management practices. Such insecurity, aggravated by population growth, may in the long-term
increase the risk of resource-based conflict, whether internally or across political boundaries. The
fallowing section therefore outlines some issues related to wetland ownership and tenure systems
and the changing relationship between statutory and customary lega regimes.

In many countries, wetlands and their resources are classified as State property. Thereiswide
varigtion in the extent to which exploitation of public resources is controlled. Whilst lega regimes
to regulate hunting are often quite developed, rules of access to common resources such as forests,
fish, plants and wildlife may be inappropriate or non-existent. Over time, a vacuum in the
management of many wetlands under the public property regime has | eft the way clear for informal
community management or for alienation of the areafor private agriculture or aquaculture® Many
of these community-based systems are structured around sustainable land and water use practices
that are of great importance in aregiona context and require a minimum of centralised manage-
ment. However, national legal systems often fail to provide security of tenure and access for local
or indigenous peoples even in aregs where traditional land management have shaped and
conserved high levels of biodiversity.®® Well-designed incentives can play an important contribu-
tion but are rarely available at present.

Too frequently, the absence of defined property rights or management responsibility in
wetlands has undermined a sense of stewardship or collective responsibility. Particularly in areas
of high population density, wetland ecosystems that are fredy accessible or under common
ownership may be at serious risk of overexploitation of extractive resources or, a the least, of
degradation through negligence or non-management. Defining communal or reserved property
rights over such ecosystems can be problematic for practical aswell aslegal reasons: it may betoo
difficult to control accessto wetland services or the value of such services may be less than the cost
of controllingaccess.”

Uganda illustrates fairly typical fluctuations in the legal status of wetlands prior to the
establishment of modern legidation. Wetlands, originally resnullius, were dienated to the Crown
when Uganda became a British colony and &fter independence became the nominal property of the
Government of Uganda. In redlity they remained as the property of nobody: wetlands were
perceived asfreeland and their resources remained accessible to everybody. Unless wetlands fell
within specific protected areas (forest or game reserves and nationa parks), they did not receive
the specid protection of the state. Wetlandswere thefirst target in areas of rapid popul ation growth:
the grant of 99 year-leasehol ds over wetlands madeit possiblefor farmersto drain them and convert
them into dairy farms, particularly in south-west Uganda. The effect of this ownership and tenure

8 Renard, Y. 1993 Responsabilitelocal eet co-gestiondeszoneshumides. InPeruy, itisgenerally
accepted that areas traditionally recognized as wetlands (marine-coastal areas and rivers, lakes,
lagoons and swamps) do not admit private property rights because they are part of the national
heritage. The Organic Law on the Sustainable Exploitation of Natural Resources (Law 26821,
25 June 1997) provides that that only the fruits and products of natural resources can be the
subject of private rights granted by the state. Thereis, however, agrowing trend in the country
to privatize bodies of water, especidly thosethat are ussful for agriculture (Solano, supran. 7).

89 |t is beyond the scope of this book to explore the implications for wise use of recent legal
developments in Canada and Audtrdia that provide for recognition of land claims by
indigenous peoples: these include the Commonwedlth Native Title Act in Australia that
enables Aboriginal people to seek recognition of Native Title (traditional ownership of lands
and waters that have aways belonging to Aborigina people according to their traditions, laws
and customs).

0 Filion, F.L. 1995. Verslacréation d'un groupe d'experts au sein de Wetlands I nternational,
chargé de I'évaluation économique des zones humides.
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regime was not only the loss or degradation of wetlands, but also the denid of wetland benefits to
local populations. Wetlands il tend to be seen as the land most easily available for industrial
development, partly because of the uncertain character of the ownershl p of these areas, hanging
halfway between an estate owned by government and aterra nullius.*

In abroader context, leases and concessions to coastal and inland wetlands have higtoricdly been
granted to third parties for commercia or recregtiond purposes ranging from minerd extraction to
tourism. Many such instruments predate the enactment of stringent land-use controls or environmenta
protection legidation. It is often extremdy difficult under nationd legd systemsto cancd or refuse to
renew existing wetland leases, to evict unlawful users of wetlands or to require restoration of previoudy
drained or modified wetlands: the implications for compensation can be enormous.

Where the wetland owner is different from its users, there may be a divergence of private and
socia benefits, since the owner may have no interest in maintaining a wetland where the benefits
go to others. The response is often indifference or drainage for other uses perceived to be more
productive, unless the owner wishes to maintain the wetland for other benefits such as hunting.”
Conversdly, difficulties may arise where the wetland owner acts to strengthen the management
regime, generating resistance amongst wetland users to the loss of long-held privileges. In North
America, for example, the heritage of free use of wildlands for hunting, fishing, timber and grazing
without the responsibilities of ownership took years to disappear: ranchers conti nued to fight the
closing of free range, despite the terrible depletion caused by uncontrolled grazing.”

Sensitive handling of change is particularly important where public agencies take over
informa community management systems for wetlands, in order not to alienate local populations.
If customary users are evicted from wetlands without viable alternatives being provided, this is
likely to increase pressure on margina land and degrade the wetland in question. As mentioned
earlier, security of tenure and access are of great importance for wise use in a long-term context.
This should be supported by appropriate incentives and accessto ingtitutional credit for investment
in wetland management.

The replacement of public regimes by private property rights, often as pat of a land
privatisation programme, can aso have significant impacts on wetlands. The impetus to maximise
individual profits may lead to intensified production and increased pressure on natural resources,
for example through additional inputs of agricultural chemicals and extra head of livestock. Such
patterns, compounded by fragmentation of landholdings, can generate damaging processes in the
form of soil erosion and degradation of basic productivity sources. Once again, positive incentives
are anecessary counterpart to public education and awareness programmes. If private landowners
derive no advantages from maintaining wetland functions and vaues for the wider community,
then there is little incentive for them to use wetland resources sustainably.

Consideration also needs to be given to the consistency between statutory, traditional and
religious laws in some countries. In many regions, the management of wetland resources,
especialy fisheries, was long governed by customary or traditional law applicable within loca
communities. These rules were generdly ecologically sound and, probably for centuries, provided
a reasonable safety-net to prevent over-exploitation of the resource as they could be adapted in
response to changing social, economic and political conditions.” Faced with increasing develop-

1 Ntambirweki, J. 1998b. supra n. 16.

72 OECD Development Assistance Committee. 1996b. Guidelinesfor Aid Agenciesfor Improved
Conservation and Sustainable Use of Tropical and Sub-Tropical Wetlands at p. 56.

73 gatterlund, D.R. 1972. Wildland Watershed Management at p. 319.

74 Mukasa, F. 1995. The Legal Conservation of Svampsin Uganda. Masters Thesis submitted
to Faculty of Law, Makerere University, June 1995.
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ment pressures, some customary systems have lost their capacity to adapt or have become neglected
intherr application and enforcement.”

Statute-based systems aimed at providing more effective legidative protection have now been
established throughout the world. In many cases, legidative regimes for resource ownership and
management have been superimposed on customary legal systems without prior consultation or
rationaisation. At least the first generation of such laws focused primarily on command-and-
control approaches based on the exercise of police powers located outside rather than within the
community. Parale statutory and customary legd systems are often alegacy of former colonisa-
tion, asin Morocco, Indiaand Uganda. For example, the 1902 Uganda Order in Council provided
that English statutes, common law and principles of equity were to be the legal regime governing
the lives of the people in the protectorate, but that African customary law could still apply provided
that it was not “repugnant to morality and natural justice”.”

5.2.4 Jurisdictional and Institutional Barriers to Integrated
Ecosystem Management

Legd measuresto advance wetland conservation and wise use need to be ecologically coherent if
they are to have lasting results and be cost-effective. The resource management rules that each
country lays down should therefore gpply to entire ecosystems and to entire popul ations of animals
and plants. Isolated pockets of investment and enthusiasm cannot compensate in the long-term for
diametrically opposed policies and priorities everywhere else.

The fragmentation of jurisdictional and administrative powers in most countries makes it
impossible for the law to take a holistic view of ecological phenomena, particularly in wetlands.
Thisisrecognized by the 1993 Additional Guidance, which specifically calls on Partiesto review
jurisdiction among government agenciesto identify legal or administrative constraints that prevent
management at the correct scale with a view to developing appropriate solutions tojurisdictional
problems.” Such barriers may be territorial, relating to the geographic boundaries of administra-
tive competence, or functional, relating to the subject matter over which the administrative body
concerned hasjurisdiction.

5.2.4.1 Jurisdictional Barriers in Inland Water Systems

Wise use of wetlands throughout nationd territory requires the maintenance of the feedwater
regime throughout the ecological units formed by watersheds, catchments or river basins.”
Catchment should be broadly interpreted to include upstream water supply, downstream hydro-
logica connections between flood plains and rivers and groundwater flows.

 Spemarna, K. and GiesenW. 1993. Developing a Model to Combine Exploitation and
Conservation in Danau Sentarum Wildlife Reserve, West Kalimantan, Indonesia. Asian
Wetlands Bureau.

76 Ntambirweki, J. 1998b. supra n. 16.

7T For the purposes of the following discussion, "correct scale” isinterpreted as the catchment or
river basin for inland water systems and as an area across the land-sea divide for coastal
wetlands (so that both terrestrial and marine side of the land-sea interface can be taken into
account). Planning for inland water systems and coastdl areas is discussed in Chapters 14 and
15below.

8 Whilst the Additional Guidancejust uses the term "catchment"”, these three terms are used in
Decison 1V/4{Biodiversity of Inland Water s) adopted in 1998 by the COPto the CBD. Where
the term "catchment” is used in this book, it should be understood to include watersheds and
river basins as appropriate.
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Catchment boundaries are not the same as palitical boundaries. A watercourse may flow
through several jurisdictional units such as districts, autonomous provinces or sovereign States,
with each unit usually having its own rights and duties in respect of territorial planning and water
resource management. The position tendsto be particularly complicated in federd countrieswhere
jurisdiction over wetlands and resource management is divided between national and subnational
governments. India, for example, has aCentral Ministry of Environment and Forests but under the
Constitution States have competence over land and thus have primary responsibility for implemen-
tation of wetland-related measures.” Even greater problems are posed in respect of international
river basins: whilst coordination may be initiated on arelatively informa basis, even the lowest
level of integrated management necessarily requires the conclusion of an international agreement
and the setting up of an international management body.*

Because of these serious congraints, national legidation rarely provides a basis for a
comprehensive approach to catchment-scale planning and integrated management. Examples of
ingtitutional reform in this area are discussed further in Chapter 14.

5.2.4.2 Jurisdictional Barriers in Coastal Areas

Administrative obstacles are even more complicated in respect of the coastd zone. The marine/
terrestrial jurisdictional split is deeply embedded in policy and administrative tradition and
practice, dthough there is rarely any basis for this under nationd constitutions.

With regard to territorial jurisdiction, the high tide limit of the shorelinein nearly al countries
forms a daunting lega barrier separating the public maritime domain (PMD) from the land. The
PMD dmost invariably comes under the control of the national Government, whilst provincia or
local authorities have differing degrees of responsibility for managing other parts of the coastal
zone. In federa or regionalised states, internad waters and territorial sea tend to come under the
jurisdiction of the federated entities whilst the exclusive economic zoneis likely to be administered
by the federa or central government. The resulting divisions can be illustrated by two examples:

- the powers of land-use planning authorities (local government) usually stop a the
intertidal zone, whilst planning responsibilities at sea, for example for hydrocarbon
exploitation below low water, comes under separate sectoral ministries;

- different authorities within a single country may have successive responsbility for
migratory marine species and birds. In South Africa, seabirds come under nationa
legidation whilst a sea or in the PMD but are subject to provincid legidation further
inland. In the United States, responsibility for the conservation of sea turtles is shared
between the US Flsh and Wildlife Service (on land) and the Nationad Marine Fisheries
Service (a sea).® In this type of situation, rational species management cbviously
depends on systematic ingtitutional coordi nation.

Each side of the land-seadivide is usualy governed by separate legidation and there israrely
any coordination between the administrations concerned. Unless a coastal State has specid
legidation, it hasto apply ordinary planning, conservation or fisheries laws in the coastal zone. By
definition, these sectord laws were not developed to regulate or manage other types of activity. In
the absence of procedures for ingtitutional and legidative coordination, it istherefore very difficult
to develop integrated management of coastal areas, promote wise use of the land-sea interface or

" Panini, supran. 17.

80 See further Chapter 22 below.

8l Seegeneraly de Klemm, C. 1999. Fisheries Conservation and Management and the Conser -
vation of Marine Biological Diversity.
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achieverationa management of marine and coastal resources. Special legislation will be necessary
to establish mixed protected areas covering both terrestrial and marine parts of the coastline®

Turning to functiona constraints, separate legidation usualy applies to land (nature conser-
vation) and sea (fisheries) and there is rarely effective coordination between the two administra-
tions. Barriers in the coastal zone are partly the result of stubborn opposition between 'conserva-
tion' and 'exploitation’. At national level, most fishery departments were established long ago to
regulate fisheries without reference to non-target species, marine protected species or critical
nursery and spawning habitats. Whilst objectives and mechanisms have evolved in some countries
in recent years, fisheries legidation in many parts of the world is gtill focused on extractive
considerations and competent officials may not consider that commitments under conventions
such asRamsar, CITES or the CBD apply to their sector. This creates alegidative vacuum: marine
species and habitats protected by treaty go unprotected in national legidation because the
conservation department does not havejurisdiction over marine specms and areas and the fisheries
department does not see such issues as their priority/sphere of interest.®

Even in countries where conservation authorities have undisputed jurisdiction over marine
species and habitats, their powers are often exercised very restrictively because of this ingtitutional
rivalry. Protection measures are limited to arelatively smal number of marine species (‘charis-
matic megafauna such as cetaceans and seaturtles) whose protection is embedded in international
law, recognised as important by public opinion and accepted as a fully legitimate conservation
objective. Exceptionally, a few countries, notably Slovenia and Sri Lanka, have now included
relaively large number of marine species in their species conservation legidation.

Lega confusion can obvioudy arise where the fisheries department and the nature conserva-
tion authority both chose to assert jurisdiction over certain marine species. Species dependent on
marine and coastal wetlands can then find themselves 'protected’ under two conflicting sets of
rules. In Codta Rica, the green turtle Chelonia mydas is fully protected under the Wildlife
Consarvation Act of 1992 and no permits for the taking of the species may be granted except for

scientific or conservation purposes. Despite this, the Department of Flsherles is currently issuing
permits for the commercia exploitation of this species in anational park.® This type of problem
isavoidable if legidation provides clear jurisdictiona rules relating to marine species. In Finland,
for example, the Nature Conservation Act of 20 December 1996 excludes commercia fish from
the scope of the Act except CITES-listed species and the species protected under the EC Habitats
Directive. The Nature Conservation Decree of 7 February 1997, which implements the Act, lists
the fish pecies covered by the Act: most are fresh-water species but there are afew coastal marine
or brackish-water fish as well.

Coastd wetlands suffer from narrow ingtitutional remits that fal to take account of the
complex functions and values of certain habitat types. Mangrove forest ecosystems, in particular,
are known to have multiple functions of great economic importance which include timber
production, coastal flood protection and provision of fish spawning and nursery areas. However,
adminigtrative responsibility for mangroves is generdly entrusted to forestry authorities without

& seedeKlemm, C. incollaborationwith Shine, C. 1993. Biol ogical Diversity Conservationand
theLaw: Legal Mechanismsfor Conserving Speciesand Ecosystems, Part |1, Chapter IX, and
Chapter 9.2 below.

8 This paradox is illustrated by some of the protected area protocols to the regional seas
conventions, which have lists of protected species that are almost entirely terrestrial and whose
provisions do not cover fisheries. In Malaysia, national legidation adopted for the implemen-
tation of CITES smply omits many CITES-listed marine speciesin particular seaturtles, fish
and invertebrates. See further de Klemm, C. 1999. supra n. 39.

8 Opay P. 1998. Hunting ofgreen turtles at Tortuguero, Costa Rica. 32 Oryx, pp. 10-12.
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any statutory duty for such authorities to consider fisheries values when exercising their functions.
In many parts of the world, mangroves have been serioudy over-exploited or converted for
aquaculture, often with economically disastrous consequences for the fisheries sector and loca
communities dependent on fisheries resources.

In conclusion, many of the constraints on wise use discussed in this chapter persist because
of outdated sector-specific approaches to public administration and financing. Most branches of
government are structured around the advancement of single purposes, which fits uncomfortably
with modern unifying concepts linked to conservation and sustainable use of biodiversity and
biologica resources. Efforts to develop integrated and comprehensive palicies for wise use are
amogt universally seen as encroaching on the territory of different administrations, loca authori-
ties and many other vested interests. This deeply rooted reticence needs time to change and much
investment in education of decision-makers aswell asthe genera public. Shaping new approaches
to ingtitutions and legidation is a necessity but one that can only be achieved with sustained
political will, beyond the term of most electoral mandates.
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Chapter 6
Building Institutional Coordination and Awareness

The need for "integration” and "coordination” is to be mentioned - in this book and elsewhere —
with monotonous regularity. Mgor changes are needed in political and administrative culture
before wetlands are systematically considered in al areas of policy-making and at dl levels of
decison-making. This process is underway in only atiny number of countries. Institutional reform
is closdy linked to awareness building. Change on alarger scale will only be brought about when
politicians, administrators, business and the genera public fully accept conservation and wise use
as legitimate objectives. For this, it must be emphasized that wetlands are directly relevant to the
well-being of present generations and that failure to support appropriate actions will almost
certainly have economic cogts in the relatively short term.

The Ramsar COP has repeatedly stressed the importance of appropriate institutional and
organisational arrangements. The Strategic Plan calls for the development of institutional capacity
in Contractirgg Parties, particularly in developing countries, to achieve conservation and wise use
of wetlands.™ In addition to conducting a lega and ingtitutional review, as described in Chapter
5, Parties will need to identify and, as necessary, implement measures to increase cooperation and
synergy between ingtitutions, promote the effective operation of such ingtitutions and provide for
appropriately trained and resourced gaff in adequate numbers.

The 1990 Guidelines call on Parties to establish ingtitutional mechanisms and procedures for
incorporating an integrated multidisciplinary approach into planning and executing projects
concerning wetlands and their support systems. The Strategic Plan develops this theme of
coordinated planning by recommending that Parties integrate conservation and wise use into
national, provincial and loca planning and decision-making on land use, groundwater manage-
ment, catchment/river basin and coastal zone planning, and al other environmental planning and
management.

Because so many ingtitutional competencies intersect in wetlands, these ambitious goals can
only bepromoted through institutional structuresthat emphasi ze coordination and collaboration.®
Coordination needs to operate in four different dimensions: it should not only be horizontal and
vertical, as discussed below, but also spatia (between neighbouring administrative territories) and
tempora (objectives and priorities must be harmonised and followed through at the same time by
dlthepartiesinvolved).®

6.1 Horizontal Coordination

Wetlands have an unusualy high number of users and uses and thus cross various government
departmenta and institutional functions. The 1993 Additional Guidance supports the establish-
ment of national cross-sectorad bodies that might take the form of inter-ministerial boards or
commissions, national wetland committees or other bodies to oversee coordination and coopera
tion for wetland management. Such bodies should provide for wide sectoral representation, based
on acatchment approach, of government agencies dealing with environment, nature conservation,

8 Action 4.1.2.

8 Ntambirweki, J. 1998a Modalitiesfor the |mplementation of the Ramsar Convention through
National Legislation in Africa.
87 Prieur,M. 1997. Model Lawon Sustai nableManagement of Coastal Zones(Article26, Draft3).
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agriculture, forestry, aquaculture, hunting, fishing, shipping, tourism, mining, industry, health,
development assistance and other relevant subjects; they should also include interested govern-
mental and non-governmental conservation organisations. The Strategic Plan endorses the creation
of Nationa Ramsar Committees to provide the opportunity for input from, and representation df,
governmental and non-governmental organizations, key stakeholders, indigenous £eople, the
private sector and interest groups, and land use planning and management authorities.

These recommendations explicitly acknowledge that wise use lies beyond thetraditional remit
of nature conservation agencies. Whilst such agencies are well-equipped to promote conservation
of waterfowl and alimited number of designated wetlands, the demands of wise use can often only
be met by establishing a high-level cross-sectoral authority.

It should first be emphasized that ingtitutional coordination can precede the making of a
national wetland policy: indeed it may sometimes be a necessary first step for building political
commitment to the policy-making process. Indiadoes not have awetland policy at national or state
level. However, the Ministry of Environment and Forests has now congtituted a National
Committee on Wetlands, Mangroves and Forests with cross-sectoral representation and members
drawn from NGOs and academic institutions. The Committee, which meetstwice ayear to review
wetland-related activity, has been divided into two: the Wetlands/Lakes Committee and the
Mangroves/Coral Reefs Committee. Several wetland committees at state level have also been
recently established ®

In countries that have adopted modern environmenta legidation creating environment
agencies with broadly based powers, it may be logica to locate the specidised wetland committee
within that ministry. Wetland policy and management can then be clearly linked to genera
environmental policy and management and to other departments responsible for natural resource
management. However, speciaised environmental administrations do not exist in dl countries or
have only been recently established: either way, they are often perceived as the 'poor relation'
amongst state administrative departments. Depending on acountry's circumstances, an aternative
approach may therefore be to locate the wetlands coordinating unit within ahigher profile ministry.

In Kenya, the National Environment Secretariat of the Ministry of Environment and Natural
Resources is the government department charged with coordinating al matters pertaining to the
environment. It has sponsored the development of an Environmental Management and Coordina:
tion Bill, which should receive parliamentary approval in 1999. Pending its adoption, an Inter-
ministerial Committee on Environment has been established, chaired by the Permanent Secretary
of the above Ministry and composed of members from government departments, NGOs, the private
sector and universities. A wetlands subcommittee with broad membership including mgor
stakeholders has been established under this Inter-ministerial Committee and oversees the
implementation of Ramsar in Kenya®

Ramsar committees or equivalent bodies need to be backed by political will and to have some
form of legidative mandate and adequate funding. Without this, they will be unlikely to have the
credibility and status to promote effective joint planning with ‘non-environment' ministries or
prevent the sidelining of many wetlands. Consideration should therefore be given to amending the

8  Action 8.1.9.

8 Panini, D. 1998. The Ramsar Convention and National Laws and Policiesfor Wetlands: a
Case Study of India.

%0 Onyango, J. National Initiativesto Promote I ndustrialization Within the Concept of Sustain-
able Devel opment in Kenya. 1998 Specid IssueNo. 3, Bulletin of Environmenta Law, UNEP,
pp. 56-58.
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statutory duties (missions) of key sectoral ministries to include an express duty to take account of
wetland conservation and wise usein the exercise of their functions. Thistype of provision is very
useful for two reasons. Firgtly, it helps to build ingtitutional and technical awareness of wetland
functions and values and, over time, to embed these considerations into institutional culture.
Secondly, if the ministry concerned fails to have due consideration to wetlands in reaching a
particular decision, this may be actionable under the public (administrative) law of the country
concerned through proceedings for judicial review.

The gtatutory basis for inter-agency coordination should also apply at operational level. Inthe
United States, for example, federal agencies must consult withthe Fishand Wildlife Service (FWS)
before undertaking or issuing permits for construction projects affecting rivers, lakes or other
waterways. The FWS prepares recommendations designed to mitigate damage or enhance wildlife
resources. these must be taken lnto consideration by the federd agency in planning the project,
athough they are not binding..

An interesting approach has been used in Trinidad and Tobago. Under the National Environ-
ment Plan, most arms of Government have signed Memoranda of Understanding with the
Environmental Management Authority, which oversees implementation of the Plan. In some
sectors, more detalled Supplementd Agreements have been concluded to provide for specific
intersectoral linkages.® However, these agreements are purely administrative in character and can
not be considered as legally bi ndi ng on the public department concerned.

Some countries have restructured their ministerial competencies in ways that facilitate
rationalised approaches to environmental management. In Australia, the State of New South Wales
has established a Department of Land and Water Conservation, which is the principal government
agency responsi i ble for the management of the State's natural resources (soil, water, vegetation and
coastling).™ This Department has pioneered acoordinated approach to wetlands and water systems
known as "tota catchment management”. In the Northern Terrltog( the 1992 Water Act is
adminigtered by the Department of Lands, Planning and Environment.

Cross-sectord initiatives should not lead to ingtitutional duplication, but this can be hard to
avoid during atransitional phase. Uganda, as noted above, has played apioneering rolein wetland
policy-making. However, the legacy of its years of environmental reforms is that the temporary
ingtitutional arrangements established in 1989 to support the National Wetland Conservation
Programme are ill in place, despite the more recent establishment of the National Environment
Management Authority pursuant to the National Environment Statute. The result isthat there are
now two coordinating units charged with the same functions, one dejure and the other defacto.®
Cogta Rica, which has dso invested considerable effort and resources in policy development has
experienced significant problems in clarifying the responsibilities of different ingtitutions.

9 Fish and Wildlife Coordination Act 16 U.S.C. §§ 661-668 (1982)
92 Pritchard, D. 1997. Implementation ofthe Ramsar Conventionin Trinidad & Tobago at p. 16.

9 Other agencies involved include the Environment Protection Authority, National Parks and
Wildlife Service and the territory's Fisheries and Agriculture Ministries.

% Discussed further in Chapter 14.
% Ntambirweki, J. 1998b. The Evolution of Policy and Legislation on Wetlandsin Uganda.

% These are described in graphic detail by Aguilar, G. 1998. Legal Aspects ofthe Conservation
and Wise Use of Wetlandsin Costa Rica.
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6.2 Vertical Coordination

Verticd coordination concerns the different tiers of government that are involved in planning and
decision-making affecting wetlands. Before listing specific options, it should be remembered that
the Ramsar Convention itself contains a binding obligation for internal institutional coordination,
which is significant in its own right and remains an innovation in international conservation law:

Contracting Parties shdl ensure that those responsible a al levels for wetlands
management shdl be informed of, and take into consideration, recommendations of
[the Conference of the Parties] concerning the conservation, management and wise use
of wetlands and their flora and fauna (Article 6.3).

The Additional Guidance suggests sometypes of international, national and loca mechanisms
that may promote ingtitutional coordination. At international level, Parties should seek to develop
cooperative arrangements for water systems shared between two or more countries to achieve wise
use, as required by Article 5 of the Convention. Such arrangements should incorporate relevant
elements of the Additional Guidance and be pursued in coordination with or through existing
treaties such as the 1992 Helsinki Convention on the Protection and Use of Transboundary
Watercourses and International Lakes, the 1979 Bonn Convention on the Conservation of
Migratory Species of Wild Animals and the 1991 Espoo Convention on Environmenta Impact
Assessment in an Transboundary Context. Institutions such as cross-boundary water commissions
established under existing watercourse agreements could provide an appropriate framework for
international cooperation in respect of shared water systems. Vertical coordination could also be
structured around aregiona seg, asinitiated by the M editerranean Wetland Committee, established
in conjunction with the MedWet initiative.*’

Within each country, the structure of government varies significantly with regard to levels of
ingtitutional decision-making (the levels a which legidative and implementation powers are
respectively exercised). Tresty commitments are of course accepted by national governments.
However, in many parts of the world, there is growing pressure to decentraise powers to
subnationa level and to confer greater operational freedom on provincial governments. A balance
therefore needs to be struck between State and decentralised entities to ensure due implementation
of conservation and wise use obligations. The morethat powers are decentralised, the greater isthe
risk of discrepancy in interpreting and applying aready vague terms like wise use. To the extent
possible under a country's legal system, nationa legidation should therefore lay down clear
objectives and norms in unambiguous language, which can be used as a framework to promote
consistency in subnational legislation.®

In countries with predominantly decentralised forms of government, the centrd or federd
authorities generally have limited or no legidative or implementation powers for wetland
protection. In Germany, for example, the federa Nature Conservation Act sets out a broad
legidative framework for the adoption of complementary lega provisions by the various Lander.
thefederal government has almost no implementation powers. Similarly, in the United States, most
legidative authority for nature conservation lies with the States (except for federd lands). Under
the Spanish Constitution, most matters relating to nature conservation (particularly the protection
of naturdl areas other than natural parks) have been transferred to regional political entities called
Autonomous Communities. The latter are free to adopt additional legidation as necessary to ensure

I e generaly Part VI of this book on Legd Frameworks for Regional and Internationa
Cooperation.

% Lambers, C. 1989. Wetlands: the (Im)possibilities of Law? at p. 379.
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the effective protection of wetlands under their regiona jurisdiction.” In India, land is designated
as a stae subject under the Congtitution which means that primary responsibility for subject
decison-making over wetlands (“which are often equated to land") lies with various dtate
government agencies.”

In Canada, recent legidation relevant to coastal wetlands provides expresdy for "collabora
tion" between dl tiers of government. The competent minister, together with ministers, boards and
agencies of the national Government, provincial and territorial governments, affected aboriginal
organizations, coastd communities and othersisrequired to "lead and facilitate” the devel opment
and implementation of plans for the integrated management of al activities or measures in or
effec‘iiorllg estuaries, coasta waters and marine waters under Canadian sovereignty or jurisdic-
tion.

Each leve of government that exercises legidative or implementation functions for wetlands
must be equipped with proper ingtitutionsfor this purpose. The competent government body should
be endowed with sufficient authority and means to fulfil the law's purposes and implement its
provisions by taking appropriate actions. Depending on the country's legal tradition, it may have
broad or narrow delegated authority to enact specific regulations on awide variety of matters. As
a minimum, ingtitutional powers should include the authority to issue regulations to establish
procedures, requirements and standards; to undertake monitoring and require the submission of
information; to restrict or otherwise control certain damaging activities, to communicate with other
levels of government and other sectors on wetland-related issues; and generally to carry out and
ensure compliance with the law.

Going further down the administrative hierarchy, loca authorities play an increasingly
important role in the implementation of many aspects of environmental policy, including in some
cases the making of conservation orders and the provision of conservation incentives. Interestingly,
under centralized systems of government as well as decentralized ones, locd authorities have
important powers with regard to land-use planning controls.’® Whilst loca administrations are or
should be mogt in touch with community needs and priorities, it may be difficult and even
unrealigtic to expect wetland issues to be put firdt if there is severe pressure on locd resources or
other economic hardship. The powers of loca governments to implement planning controls and
other measures should therefore not go unchecked. Their decision-making powers should be made
in accordance with strategic guidelines adopted at regional or national level and should be balanced
by supervisory powers of higher authorities. Whereas local governments are too close to loca
intereststo have afind say in development and conservation matters, central authorities aretoo far
from locd concerns to be able aways to take decisions single-handedly. "In between these
extremesis the golden rule - thinking nationally, acting locally, supervising regionally!" *%®

Uganda has established a firm legal basis for local government to take primary responsibility
for wetlands. The National Wetland Policy adopted in 1995 was prepared in clase consultation with
District Development Committees. Under the Local Governments Act 1997,'* responsibility for
wetland management in accordance with the provisions of the National Wetland Policy has been

9 s generdly Burhenne-Guilmin, F. and Burhenne, W. 1991. Competent Authorities and
LevelsofDecision-Making in Wetland Protection.

100 Panini, supran. 5.

100 Art. 31, 1996 Oceans Law.

1% see Chapter 13 below.

108 Burhenne-Guilmin and Burhenne, supra n. 15 at p. 54-55.
14 Second Schedule, Part 2.
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formally conferred on the Districts. In Peru, by contrast, the ingtitutional position is much more
uncertain. Regional governments and municipalities have minimal responsi bilities for wetlands (or
any other natural resources) and athough municipalities have aduty to regulate water and sewage,
thisisonly withregard to the provision of public servicesfor inhabited centres. Other responsibility
over inland and coastd waters and wetlands are assumed to continue under the responsibility of the
central government.*

6.3 Strengthening Linkages With Local Communities and
the Private Sector

Over thelast twenty years, aconsensus has gradually evolved that long-term conservation depends
on understanding and support from those closely connected to wetlands and their resources. All
stakeholders, from policy makers to local communities, need to understand the endowment and
vaue of the water resources they rely on and learn how to manage human needs without
jeopardizing biologica diversity. Economic, legal and policy measures cannot bee‘fectlvewnhout
wider public support which should strengthen the will and ability of civil society to act.'®

Recent tresties have established aclear legal basisfor involving communities and the private
sector in environmental management. Parties to the Convention on Biological Diversity are
required, as far as possible and as appropriate, to respect, preserve and maintain knowledge,
innovations and practices of indigenous and locd communities relevant to the conservation and
sustainable use of biological diversity; to support remedial action by local populationsin areas of
reduced biodiversity; to promote the maintenance of customary uses; and to encourage cooperation
between Government and private sectors in devel oping methods for sustainable use of biological
resources.’”” The Ramsar Strategic Plan endorses this approach, urging Parties to encourage the
active and informed participation of local communities, including indigenous people and particu-
larly women, in the conservation and wise use of wetlands. The private sector should be encouraged
to giveincreased recognition to wetland attributes, functions and values and to apply the Wise Use
Guidelines when carrying out projects affecting wetlands; to work in partnership with site
managers to monitor the ecological character of wetlands; and to be mvolved in the management
of wetlands through participation in wetland management committees.*® In the European Union,
the most recent Environmental Action Programmes has moved from a top-down legidative
approach towards an ethos of partnership and shared responsibility.

The 1993 Additional Guidance suggests that a locd level, countries might establish
procedures to guarantee that local populations are involved in the decision-making process related
to wetland use and to provide loca populations with sufficient knowledge of planned activities to
assure their meaningful participation in this decision-making process. It also recommends that
working groups or advisory boards be established representing users, NGOs and local authorities.
Existing lega and administrative systems rarely provide comprehensive support for this level of
community involvement.

1% splano, P. 1998. Reviewi ng Laws and I ngtitutions relevant to Wetlands in Peru.

106 Biological Diversity ofInland Waters, Note by the Executive Secretary to the Convention on
Biologica Diversity, UNEP/CBD/SBSTTA/3/2, 30 June 1997, paras. 64-66.

107 Art. 8(j), Art. 10(c-e).
108 Operational Objective 2.8, Actions 2.8.1-3.

109 Fifth Environmental Action Programme (1992-7), Towards Sustainability, OJ No.C 138,
16.5.93.

76



Building Institutional Coordination and Awareness

In afew countries, the locad government process may provide a mechanism for participation
of loca communities through the formation of local committees. Ugandan law provides for the
cregtion of village committees under which local environment committees can be formed as
subcommittees™ these LECs could therefore be specifically created to address wetland manage-
ment. Other types of localy based structures that may be established in other countries, especialy
at rurd level, include Village Action Groups, Area Action Groups and District Development
Committees. However, many countries have no clearly defined institutional structuresto guidethe
management of natural resources on communa land or to articulate the views of the loca
community.

By way of exception, the innovative CAMPHRE programme pioneered in Zimbabwe
provides for local management structures, community tenure of wildlife or other wetland resources
and equitable distribution of benefits. This type of change will amost aways require special
legidation as it involves changes in ownership patterns and management responsibilities for
wildlife on communal lands. However, there may be political unwillingness to devolve compe-
tence for resource management to loca communities because of declines in existing and
anticipated government revenues.

Site-specific consultation can often provide a useful catalyst for wider local involvement: it
alows public debate on the issues to be stimulated and different interest groups to be heard and if
necessary confronted (a process of consensus-building which is difficult and time-consuming if
done properly).™* The case study of the Kafue Flats and Bangweulu Swampsin Zambiashows how
natural resource management strategies can be implemented through community-based structures
to maintain or enhance natura productivity for the benefit of local inhabitants and the nation as a
whole. Two kinds of decentralized and autonomous bodies have been formed to represent the
interests of loca communities in negotiations with nationd interests for amore equitable share of
benefits from sustai nable management of natural resources. These are respectively the Community
Development Units, mainly essentially on traditional chiefdomsand generally headed by the chiefs
themselves, and the Wetlands Management Authorities established for each of the two National
Parks within the Flats, on which the CDU chairmen are represented along with other locd officids
and representatives. The Project was initiated by anon-governmental organisation (WWF) and is
formally supported by the National Parks and Wildlife Service, which provides support &ff for
GameManagementAress.

Open-ended linkages with local communities and, increasingly, with the private sector are
only likely to develop in a supportive legd climate. It isimplicit in these cooperative and inclusive
srategies that emphasis will be placed as far as possible on non-regulatory approaches to broaden
involvement, build public-private partnerships and encourage best practice. Properly designed
mechanisms can strengthen the legitimacy of wetland conservation and wise use. NGOs may play
aparticularly constructiveroleinthis process: in somecasesthey provideabridgeto articulatelocal
concerns within national policy processes. The private sector, through appropriate land manage-
ment procedures, conservation investments or sponsorship, may aso make a significant contribu-

0 Ynder combined provisions of the 1995 National Environment Statute and the 1997 Local
Government Act.

M shathé, T. 1992. Lesprogrammesdela Commission desCommunautéseur opéennes(Direc-
tiongénéraleXl) relatifs aux zones humides, in Proceedings of a Seminar on Restauration et
gestiondeszoneshumides, Officenational delaChasse(MaraisVernier, France, 2-5novembre
1992), pp. 33-41.

112 gee Jeffery, R.C. 1993. Zambia: Wise Use of Floodplain Wetlands in the Kafue Flats, in
Towards the Wise Use of Wetlands, Ramsar Convention Buresu at pp. 145-152.
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tion. To givejust one example, a network of Closed Sea Deltas has been established under the
auspices of the Danone-Evian/FFEM  Sponsorship Programme to fund and facilitate technical
exchanges and site visits between managers from the deltas of the Rhone, Volga, Ebro, Danube and

other Europeanrivers. ™

13 Seegenerally Chapter 20 on non-regulatory mechanisms and, for amore detailed study, Shine,
C, 1996, Private or Voluntary Systems of Natural Habitat Protection and Management.
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Developing Legal Frameworks for Wise Use

The Ramsar COP has recognized that appropriate legidative tools are amongst the main instru-
ments that Governments can use to promote wise use: the Additional Guidance lists suggested
components for general wise use legidation and for site-specific lega protection. However, the
Convention itself does not generate specific legd obligations regarding the use of wetlands and
there are few commonly understood standards and norms to work towards. In addition, thereis no
process by which the COP or Ramsar Bureau can scrutinize the adequacy of a Party's domestic
legd machinery to implement its obligations under the Convention.™

Nationa legidation must therefore go forward in this respect and take advantage of this room
for innovation. Asthisbook seeks to show, the range of lega options is enormous. Just as national
systems of government vary significantly, so too do the legal mechanisms and techniques used to
conserve wetlands. Some countries, including France and many other continental European
countries, have deeply-rooted traditions of public intervention, whereas Australia, the Netherlands,
the United Kingdom and the United States have long supported private and voluntary approaches
to the management of natural habitats and landscapes. It should again be emphasized that there is
no moded to be followed: law must be adapted to national characteristics and traditions if it is to
be workable and accepted in practice.

7.1 What Kind of Law for Wetlands?

Nature conservation laws have tended to evolve dlong similar lines around theworld although with
variations of enphasis and to very different stages of advancement.™™ Their scope and objectives
generally involve progression through the following stages:

* regulation of hunting and fishing;

» creation of protected areas and protection of threatened species,

* more generdised protection of certain groups of animals, firstly mammals and birds
(excepting game and harmful species), then amphibians and reptiles and some species of
invertebrates and plants;

e preservation of certain types of natural habitat;

» integration of conservation of the natural environment within regional development and
land-use legidation; and

» identification, regulation and management of processes which adversely affect biological
diversity.

This ligt reveds a genera trend to move from site-pecific and species-specific controls
towards generally applicable planning and other measuresthat try to address causes of environmen-
tal damage. Thisisadow process and many countries are till at the early stages of this evolution,
namely the listing of protected species (often fairly ineffectual) and the creation of protected areas
(such asnationd parks and naturereserves). Intheir conventional form, such toolsoperatein afairly
fragmented way, are not integrated into physical planning and are not designed to take adequate

% pritchard, D. 1997. | mplementation ofthe Ramsar Conventionin Trinidad & Tobago at p. 16.

15 The followi ng discussion is necessarily brief. See further de Klemm, C. and Shine, C. 1996.
Legal Measuresfor the Conservation of Natural Areasand deKlemm, C.in collaborationwith
Shine, C, 1993. Biological Diversity Conservation and the Law: Legal Mechanisms for
Conserving Speciesand Ecosystems.

79



Wetlands, Water andthe Law

account of human utilisation of wetlands. Several other countries combine species- and area-based
instruments with parallel sectora regimes for the control of certain activities. Only afew States
(notably the Netherlands and some Scandinavian countries) have reached the stage of systematic
integration of environmenta elementsin spatia planning instruments. Whilst the rate of devel op-
ment of more integrated legislation has accelerated noticeably over the last decade, qulslanon to
safeguard ecological processes within the hydrological cycleisin its relative infancy.™ Except
under the most advanced laws, much remains to be done to improve implementation on the ground
and to integrate wetland measures into relevant spatial and sectoral planning.

The main laws deding with wetlands are nature conservation or generd environmental
legidation (by default if these laws do not specificaly mention wetlands) or, more rarely, specia
primary legidation. A few countries, including Spain, also have water resource legidation
providing for the conservation of wetland habitat types. It will be recalled that many other lawswill
contain provisions relevant to wetlands.

Framework environmental legidation tends to be comprehensive in scope, empowering the
competent authority to make detailed regulations on air, soil and water pollution and exploitation
of andtradein wildfloraand fauna. Modern laws of this type provide auseful legd basisfor making
wetland-specific subsidiary regulations but it must be emphasized that unless such regulations are
actually issued and enforced, these very broad laws are not sufficient to control or manage wetland
loss and degradation. African countries that dready have laws suitable for this purpose include
Senegal, Gambia, Ghana, Nigeria, Zambia, Malawi, Tanzaniaand Uganda.™’

Some, but by no means al modern laws, contain a specific definition of wetlands and extend
protection to wetlands as distinct ecosystems. Others usually contain a definition of environment
comprehensive enough to cover wetlands and related ecologica processes. In India, for example,
the Environment (Protection) Act of 1986 defines environment to include water, air and land and
the interrelationship which exists between water, alr and land and human beings and other living
creatures, plants and micro-organismsand property.®

Specific wetland legidation is comparatively rare. In CostaRica, the decision to enact specid
wetland legidation grew directly out of the legal and ingtitutional review conducted by the
Government in accordance with the Ramsar Guidelines. The review reveded inconsistencies
between the definition of wetlands for the purposes of different laws and ahigh level of ingtitutional
confusion with regard to the issue of permits in different wetland areas and the criteria on which
these should be issued. The review took specific account of the customs of loca communities
around wetland zones, uses of those wetlands, the level to which applicable law and permit systems
was actualy understood on the ground and the relationship between existing legidation and the
private sector'scurrent practicesinwetlands. Asaresult of thesefindings, it wasdecided to prepare
specia wetland legidation in order to establish legal certainty, unambiguous institutional compe-
tencies and mechanisms suited to wetland conservation on both public and private land.

The draft Wetlands Act (Proyecto de Ley de Humedal es) was developed under the auspices
of a multidisciplinary Commission comprised of representatives from the Ministry for the
Environment and Energy and the National Fisheries Ingtitute, with the technica assistance of
IUCN-The World Conservation Union and experts in biology, environmental law, forestry
engineers, sociologists and economists. Thefirgt draft was put out to consultation with the different
sectors of society aready involved in consultations for the National Wetlands Strategy and aseries

16 See generally Parts IV and V below.

17 Ntambirweki, J. 1998a. Modalitiesfor thelmplementation of theRamsar Conventionthrough
National Legidation in Africa.

118 See further Part IV below.

80



Developing Legal Frameworksfor Wise Use

of workshops was held to present the proposed Bill. There were eventually eleven drafts of the Bill,
areminder that effortsto shape alasting consensus must be viewed as along-terminvestment. Once
inforce, the new law will extend protection to all wetlands as amanagement category. Institutional
responsibility for the conservation and wise use of al wetlands within the continental-insular area,
notjust natural protected areas, will be located within the Ministry of the Environment and Energy
department that handles the Nationa System of Conservation Areas (SINAC-MINAE).

Well-designed and comprehensive national legidation on wetlands may have severa advan-
tages. It can increase the visibility of wetlands, build awareness of their values and vulnerability
and, through a suite of measures, incentives and planning techniques adapted to the specificity of
wetlands and water systems, can accelerate change in peopl€'s attitudes and behaviour in order to
promote wise use more effectively. It may also be designed to provide a solid legal basis for the
establishment of regional and international cooperation with regard to shared water systems,
wetlands and migratory species.

In countries with advanced conservation law systems and high levels of public support for
environmental objectives, however, new legidation may not be necessary or even desirable.
Existing legd mechanisms may aready be sufficient, subject to institutional rationalisation and
proper targeting and enforcement of measures. In two riparian countries of the Wadden Sea,
Denmark and the Netherlands, it is recognized that athough legidation has played amgjor role,
it is only one of the important elements of conserving and wisely using wetlands. This stance is
judtified for four reasons. There is aready extensive legidation and planning; coherency can best
be developed in conjunction with overall policy development which attempts to integrate various
instruments; users can be better committed to conservation and wise use through aprocess of co-
management which can confer legal responsibilities to the user groups concerned and awareness
of the ecological importance of wetlandsis essential to support or ater behaviour.*

Turning to the content of wetland-related legidation, there are two main conceptual ap-
proachesto using law to advance conservation and wise use. These approaches, which arein noway
mutudly exclusive, are:

« lega systemsfocused on wetland areas (on ascaleranging from site-specific to bioregional);
¢ lega systems focused on the control or management of activities that may affect wetlands
(by generating damaging processes).

It is of course politically and practically impossible to apply protection measures to all
wetlands. Lega systems should be flexible enough to make it possible to adapt plans, techniques
and standards to ecological and socio-economic characteristics and priorities in particular areas.
Aredlactivity based measures need not be applied uniformly throughout national territory but nor
should they be designed so restrictively that they are effectively limited to tiny pockets of land.

7.1.1 Legal Systems Focused on Wetland Areas

Thefirg category of area-based mechanl sms includes "site-specific” legal instruments that confer
specid stetus on individual wetlands.® Such mechanisms include protected area instruments
ranging from strictly protected reserves and national parksto protected landscapes and nature parks
managed for multiple use. There are also many site-specific approaches that do not involve the
creation of protected aress. These include conservation orders applicable to individual wetlands
and evenriver stretches: the competent authority (et whatever level) is authorised by legidation to

19 Enemark,J. 1998. Wetlands-relatedLegislationandlnstitutionsinthe Wadden Sea Countries.
D see generaly Part I11.
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designate wetland areas within adefined ecological category for protection and to issue regulations
ddimiting their boundaries and controlling specified activities therein. A third approach is where
nature conservation legidation provides for the identification of natural areas of ecological interest
(the name varies in different countries: they are called Sites of Speciad Scientific Interest in the
United Kingdom). Once these areas have been notified to the owner or occupier concerned, targeted
restrictions, stricter planning controls and in some cases incentives can be applied.

Site-specific mechanisms can therefore provide tailored protection regimes for important
wetlands. However, they place heavy demands in terms of technical assistance, negotiation and
enforcement on nature conservation personnel and resources. Where restrictiveregulatory controls
are imposed without adequate compensation, this is likely to be perceived as illegitimate by the
landowner or populations concerned. Unless enabling legidation isin place, it will not be possible
to use contracts, conservation payment schemes or other incentives to promote positive manage-
ment of the wetlands concerned.

The second category of area-based mechanisms is "non-site-specific': in other words, they
apply generally to qualifying wetlands throughout national or provincial territory.”* At oneleve,
legidation may single out certain areas for protection on the basis of ecological category or habitat
type: habitat-type measures have now been established under severd nationd laws for the
conservation of al wetlands within a defined category and/or above a specified threshold. At
another level, physica planning legidation may authorise or require local authoritiesto designate
certain wetlands (and possibly buffer zones, protection strips and even ecologica corridors aswell)
in the most protected zones of local planning documents. This degree of spatia integration tends
to be reached only when there is politicd commitment to wise use and nature conservation
authorities are closaly involved in the planning process and with loca authorities. At yet another
level, special legidation may confer safeguards on wetland areas by providing for integrated
planning and management of river basins and/or coastal aress.

Within integrated perspectives of this kind, protected areas and other site-specific mecha-
nisms form part of a continuum or mosaic of area-based conservation measures. They effectively
function &8 the most restrictive form of land-use planning, located a the higher end of the wise use
gradient. This gradient can aso accommodate the designation of larger areas for specific
management practices. One example would be the Environmentally Sensitive Areasin the United
Kingdom in which incentives are paid for environmentally sensitive land management practices
of direct benefittowetlands.'?

It should be emphasized that non-site-specific systems may become site-specific under
implementing regulations. Legidation needs to be explicit on this point but often is not. What can
appear generally applicable may turn out to be site-specific in its implementation (a wetland will
only be protected under the Act when it has been specifically designated by decree as a protected
wetland) or dependent on further action by Government departments. In practice, habitat-type
conservation may and often will be implemented by means of site-specific designations: thisisthe
position under the EC Habitats Directive, for instance, which provides for the establishment of
Specid Areas of Conservation.

One of the most important factors to take into consideration in selecting and developing area
based techniques is the question of land ownership.

In countries where wetlands are deemed to come under State ownership, there is theoretically
no obstacle to instituting prescriptive management regimes. However, public property regimes are

21 See generally Part 1V,
12 The concept of a gradient is discussed at Chapter 4.1 above.
123 See Chapter 20 below.
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often characterised by a management vacuum that gets filled by various forms of community
management or ad hoc unofficid privatisation. Superimposing strict protection regimes on larger
wetlands (as opposed to small reserves) will almost invariably arouse iff opposition from existing
users and residents and in some cases lead to the termination of human activities that were essential
to the maintenance of the wetland's ecological character. It may therefore be necessary to adapt
older laws to make it possible to promote multiple uses of larger wetlands consistently with
safeguarding the site's functions and values. Unless mechanisms reflect the cultural and socio-
economic dimension of Wetlands significant expansion of the protected area estate will be
controversdif notimpossible.

Where wetlands are found on both private and public land, lega techniques need to be broad
enough to promote wise use and conservation irrespective of ownership. In the United States,
around one third of al land isowned by the Federal government and the Congress has aso granted
powers to the federal administration to acquire land under several pecific programmes, such the
Nationa Wildlife Refuge System. Outside federaly-owned lands, however, the Congtitution
severdy redtricts the powers of the Federa Government to matters related to congtitutiona
commerce or navigation clauses. Federa regulaion of activities affecting privately-owned
wetlands has therefore had to be developed (somewhat tortuously) through the vehicle of the
Federal Water Pollution Control Act.”® Thisisnow implementedin comb| nation with legidation
adopted by the States, which have direct competence for such issues.*?®

In many situations, public acquisition is seen as a necessary step to securing adequate levels
of control over sufficiently large areas to ensure ecological coherence and cost-effective manage-
ment. The legidation of certain countries gives public authorities aright of preemption (right of first
refusal) when certain categories of land come up for sale, nhotably in or around protected areas. In
France, for example, the départements” may exercise this right over land which has been
gpecificaly designated for that purpose by Government order: in addition, the Conservatoire du
Littoral et des Espaces Lacustres (apublic body) has specific powers to acquire land along coasts
and lake shores. Alternatively, public acquisition may be necessary where the law provides that
certain designations (e.g. nationa parks) are reserved for land in public ownership. However,
public ownership models, whilst very useful for strict conservation objectives, are necessarily
limited in their application. Few conservation authorities (or governments) have the economic
resources to buy or - in the last resort - proceed to the compulsory purchase (expropriation) of a
sgnificant number of wetlands. In this respect, fiscd and property law instruments can make an
important contribution by providing incentives for landowners to dedicate wetlands for long-term
conservation, performance to be monitored and guaranteed by an approved conservation NGO or
apublic agency.'® These approaches have been mainly pioneered in North Americaand are almost
non-existent in continental Europe.

Many wetlands are and will remain in private ownership. One of the most interesting
chalenges is to find effective techniques for the conservation and wise use of 'ordinary’ land.
Recourse to restrictive mechanisms, particularly those that are site-gpecific in character, is dways
a politicaly sendgitive matter. However, it should be emphasized that acceptance of wetland
contrals is linked to education and public awareness. For example, tolerance levels are higher in

2 see further Chapters 8-10.

15 Section 404 of this Act has been interpreted to apply inter alia to al wetlands that are adjacent
to watercourses.

1% see generaly Burhenne-Guilmin, F. and Burhenne, W. 1991. Competent Authorities and
Levels of Decision-Making in Wetland Protection at p. 48; see aso Chapter 12 below.

12T Decentralised administrative units that have their own administration and budget.
128 See Chapter 11.3-4 below.
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countries with broadly based support for wetland conservation, such as Denmark, but thisis partly
because attitudes and expectations have been shaped by severd generations or refinements to
generally applicable nature conservation legidation. The sameistruein the Netherlands, which has
long placed emphasis on integration of wetlands into the general physical planning system. Al
countries, but particularly those lacking such traditions, should give consideration to using
partnerships and incentive measures as a catalyst to strengthen voluntary conservation and to
provide rewards for positive management of wetland aress.

7.1.2 Legal Systems Focused on the Management of Activities that
May Affect Wetlands*?°

A focus on damaging processes and activities supports a mgor conceptual shift from treating
wetlands as fragmented sites to managing them as connected water-based ecosystems. Thisholigtic
approach, consistent with measures laid down by the Convention on Biological Diversity, requires
amuch fuller integration of science and law than most countries currently enjoy. It consists of three
basic steps. identifying processes damaging to wetland biodiversity; tracing these back to the
activity or activities responsible; and developing effective legal techniques for their regulation or
management. A well-designed strategy of this kind should provide the key to checking destruction
and degradation of wetland units throughout national territory.

Process-based legal techniques are one of the most innovative legal concepts to have emerged
in recent years in response to the complex demands of biodiversity conservation. One variant
consists of controlling categories of activities on the basis of their "adverse impact” or damaging
effect on the natural environment and ecological processes. Activities deemed to fdl into such
categories are subject to permit requirements. This concept (known as Eingriffin the German
legidation that introduced this concept) is reflected in the 1994 Protocol on Nature Protection and
L andscape Conservation tothe 1991 Alpine Convention.™

The concept is highly flexible. 1t can be targeted a very specific types of activity producing
measurable damage to wetlands and species, as with the use of lead shot in hunting or lead weights
in angling. It also encompasses the relatively new concept of biosecurity, which relates to the
potentialy damaging processes of introducing genetically modified organisms and dien species
into the natural environment. Process-based approaches may aso be progressively incorporated
into sector-specific legidation on fisheries, forestry and fanning, which have traditionaly put
productivity before conservation of the resource base. The application of permit systems to these
sectord activitiesis, however, apolitically and economically sensitive issue. The effectiveness of
activity-based controls will depend on the range and thresholds of activities and operations
covered. It is extremely difficult under al legal systems to assess and address the cumulative
impacts of permitted activities. A particularly serious factor in the context of wetlands is that in
most countries, agricultural and forestry operations are generally exempt from permit requirements
or normd planning controls.

Such techniques may also be used to support the conservation of wetland-dependent species
by regulating activities that may adversely affect the conservation status of a given species.
Activities that directly affect species may include hunting, harvesting, domestic and international
trade and the accidental or intentional introduction of alien species. Indirectly, however, there are
numerous other activities that degrade the essential habitats or ecological processes on which
individual speciesdepend: these are very often linked to intensive agricultural practices. Thelega

129 See Chapter 16 et seq. below.

130 convention on the Protection of the Alps (Salzburg, 7 November 1991); the Protocol was
concluded in Chambéry, France on 20 December 1994.
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concept of protecting critical habitats provides abasis for controlling or managing any activity that
may modify the physical, biological and ecologica conditions of designated critical habitats.
Protection of complete sets of critical habitats is a more powerful lega tool for conserving
biodiversity than protection of the species per se.

Whatever the nature of the enabling legidation, wetland-related legd frameworks should have
four major components: ™

e anorganizational structure that defines and implements policy, is vested with sufficient
authority and powersto control wetland-related activities and coordinates related manage-
ment efforts;

« the requirement to establish a knowledge base that can be used to collect, interpret and
disseminate information. This would include the compilation of wetland inventories,
which can be used to establish priorities for conservation and financial assistance and to
increase public awareness of wetland values and functions;

* establishment of prevention, restoration and incentive measures to support wetland
conservation and wise use throughout national territory. Basic elements should include
provisions to control development in wetland areas; to identify, assess and control
environmentally adverse or unsustainable actions that may generate damaging processes;
to eliminate perverse incentives and subsidies that { encourage wetland destruction; and to
provide for the restoration of degraded wetlands.™ Legislation should aso provi ide for a
nature conservation scheme that makesit possibleto confer specid status on certain areas,
species and resources and to create strict nature reserves for representative samples of
wetlands;, promote the integration of wetlands and water systems into spatial planning
instruments; and support the introduction of positive measures to encourage voluntary
conservation by individuals and associations;

e edablishment of a compliance scheme to monitor, enforce and promote observance of
legidative provisions. This should inter alia set penalties for illega practices, establish
procedures and criteria for the restoration of degraded wetlands, provide for independent
judicial review of actions that may be in breach of treaty obligations, and provide remedies for
environmental harmintheform of civil actions, damages, restitution and compensation.™*

7.2 Principles for Legislation

As mentioned in Part I, severd legd principles have evolved over the last twenty-five years and
are now widely accepted as principles of internationa environmental Iaw The precise nature and
legal status of certain principles continues to be debated by lawyers™® but a detailed discussion
of this topic is beyond the scope of this book.

B This four-part structure is adapted from United Nations Environment Programme. 1995,
Legislating Chemicals: An Overview. Joint Publication by the Environmental Law and
Inditutions Programme Activity Centre and the International Register of Potentially Toxic
Chemicals Programme Activity Centre.

12 See Chapter 7.4 below.
133 See Chapter 7.5 below.
13 See Chapters 18 et seq. below.

1% See generdly Sands, P. 1995. Principles of International Environmental Law: Volume |
(Frameworks, Sandardsand | mplementation), particularly at pp. 181-237.
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Principles that are becoming accepted under international environmental law, in addition to
that of State sovereignty, include international cooperationg preservation and protection of the
environment, prevention of environmental deterioration,”® the precautionary principle, the
polluter-pays principle, information and assistance in environmental emergencies, information
and consultation in relation to activities which may have significant transboundary adverse effects
and, with regard to individuals, equality of access to procedures and non-discrimination in
environmental matters. Others, endorsed for example by the non-binding Pan-European Biological
and Landscape Diversity Strategy of 1995, include the principles of compensation, ecological
integrity, best avalabletechnology and best environmental practice, and public participation and
public accessto information.* Incorporatlng such principlesinto domestic law and ensuring that
they inform domestic decision-making is a long-term prospect.

Whilst the Ramsar Convention predated these advances, the 1993 Additiond Guidance has
clarified the position with regard to the precautionary principle. One of the conclusions to the case
studies from which the Guidance is drawn provides as follows:

While comprehensive understanding of the ecological constraints of awetland system
should be sought, activities affecting wetlands need to be governed by the 'precaution-
ary principle’ when such knowledge is not available. In other words, if the impact of
specific actionsis not clearly understood, then these actions should be prohibited even
if thereisinsufficient evldenceto proveadlrect link between the activities and resulting
wetland degradation.®

This statement is directly relevant to the implementation of wetland-related legidation at
national or subnationa level. Most legal techniques described in this book require the competent
planning, water basin or conservation authority to exercise its discretion in deciding whether to
approve, reject or attach conditions to an environmenta impact assessment, planning proposal,
permit application relating to a protected habitat-type or licensing application for water abstraction
or discharges. The enabling legidation often lists a series of different objectives to be taken into
account, without indicating how such interests should be prioritised or decisions reached. It is
precisely in such situations that the precautionary approach should guide decision-making relating
towetlands: despitethis, itisvery few laws establish appropriate guidance and supportive technical
criteria®™ This makesit particularly significant that the Ramsar COP has explicitly endorsed the
application of the precautionary principleto wetland decision-making on acase by case basis

1% The principle of prevention, defined in the preamble to the CBD and also incorporated into
European Union environmental policy, provides that "damage to biological diversity isto be
anticipated, attacked and prevented a source".

137 The Convention on Access to Information, Public Participation in Decision-Making and
Accessto Jugticein Environmental Matters, devel oped under the auspices of the UN Economic
Commission for Europe, was signed in Aarhus at the Fourth Ministerial Conference Environ-
mentfor Europe, 23-25 June 1998.

138 Annex to Resolution 5.6, Kushiro 1993 (Additional guidance for the implementation of the
Wise use concept).

139 See for example the discussion about permit systems in Chapter 18 below.

140 The principle has been incorporated into many recent treaties: a non-exhaustive list includes
the Preamble to the Biodiversity Convention; the Convention for the Protection of the Marine
Environment and the Coastdl Region of the Mediterranean (Barcelona, 1976, as amended in
1995) and the Agreement on the Conservation of African-Eurasian Migratory Waterbirds (The
Hague, 15 August 1995).
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The polluter-pays principle, pioneered inter alia by the Organisation for Economic Coopera-
tion and Development (OECD), seeks to allocate economic obligations in relation to environmen-
tally damaging activities. The 1972 OECD Council Recommendation on Guiding Principles
Concerning the International Economic Aspects of Environmental Policies™ states that the cost
of measures decided by public authorities to protect the environment should be reflected in the cost
of goods and services which cause pollution in production and/or consumption. Moreover, as a
genera rule, OECD Member countries "should not assist the polluters in bearing the costs of
pollution control whether by means of subsidies, tax advantages or other measures'. The principle
aso forms part of the European Union's environmental policy and has been incorporated into the
1995 Convention for the Protection of the Marine Environment and the Coastal Region of the
Mediterranean (the amended Barcelona Convention first adopted in 1976).

Economic instruments of this type are aready in place in many nationad systems and can
frequently provide an important incentive to the development of cleaner technologies and better
environmental practices. Many countries have aready ingtituted charging systems for discharges
to water that are based on the polluter pays principle. This principle may be extended by anal ogy
to internalise costs generated by other types of environmentally damaging activities. Restoration,
mitigation or compensation requirements imposed on wetland developers may loosdly be classi-
fied under the heading of the 'developer pays principle'. The application of ameaningful level of
water charges for agricultural irrigation or for other categories of abstraction is one of the waysin
which countries may ingtitute a 'user pays methodology. Thereis clearly considerable scope to
develop such instruments to deter unsustainable patterns of land and water use and to produce
generaised benefits for wetlands and water systems.

7.3 Definitions and the Need for Legal Certainty

Whatever legal measures are used to promote wetland conservation and wise use, it is essential to
ensure that there is legal certainty concerning the scope, requirements and procedures established
by the law. Where measures for the preservation of wetlands are not site-specific, they apply in
principle to dl wetlands or to dl wetlands in certain categories. It is therefore most important that
all personsaffected or otherwise concerned by such measures should know precisely to which areas
the measures apply.

Wetland owners and users need to know whether or not their land is covered by relevant
legidation and if and when to apply for permits if they intend to modify their land use or undertake
activitiesthat will alter or destroy those wetlands. Prospective buyers of wetland areas must be able
to ascertain the scope of any legd restrictions that have been imposed on the property in question.
In awider context, the same is true for those who carry out activities that may be classified under
applicable legidation as damaging to wetlands.

Enforcement authorities have to know what aress or activities to monitor for possible
violations of the law. Where wetlands are or may be protected by locd land-use restrictions,
municipalities must know to which aress these restrictions should apply: physical planning
documents should therefore clearly show or explain provisions or restrictions that are applicable
to wetlands. Authorities that administer incentive programmes for wetland conservation should of
course have full knowledge of the areas in which such measures are available. Findly, the law
should be clear as to the technical criteriathat apply to decision-making and the circumstances in
which environmental impact assessments will be required.

This certainty can beachieved by incorporating precise definitions and criteriainto legidation,
by making detailed inventories supported by accurate maps or any combination of these methods.

u Annex, para. A.4.
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A key factor is that the definition of wetlands should be consistent, based on scientific rather than
political criteria, in order to facilitate consistency in policy implementation.* In the absence of
unambiguous definitions or adequate maps, wetland owners and users effectively have to decide
for themsealves whether a particular wetland is covered by the relevant legidation. This increases
thelikelihood that differences of opinion between landowners and enforcement agencies will arise
and that litigation may follow.

It is therefore essentia to establish a precise definition of the wetlands to which a given law
applies, so that al parties concerned are well informed of their rights and obligations and disputes
over the scope of these obligations are minimised as much as possible.

Notwithstanding the above, many laws are not very informetive about the exact nature of the
wetlands they purport to cover. In India, wetlands are not defined at al under nationd environmen-
tal legidation. Some laws merely refer to "wetlands' without further definition. Others lay down
a genera definition, often based on that provided by the Ramsar Convention, which is not
aufficiently detailed for practical application in the field. Others list specified types of wetlands
without adequate definition. Whilst distinctive habitat types such as mangroves or peatbogs do not
seem to require additional definition, broad references to "rivers' or "lakes' may need to be
expanded. It may not be easy to determine whether asmall brook or pond counts as ariver or lake
under the applicable law unless the latter clearly establishes size thresholds. Terms such as
"marsh", "fen", "bog" and "swamp", which appear in severd legd texts, may betoo imprecise for
interested parties to decide if the law covers particular wetland sites. This is particularly true of
aress such as temporary marshes or ponds or vernal pools, where water is only present during part
of the year and which are not generdly identified as wetlands by the layman. Even for scientists,
confusion can arise over the classification of terrestrial and agquatic ecosystems where the former
areperiodicallywaterl oggedorsubmerged™®.

Many countries have therefore developed more detailed classification systems as a basis for
national wetland legidation and management programmes. Where the selected definition is
narrower than the broad scope of the Ramsar Convention, care should be taken that appropriate
measures are taken under other legal and ingtitutional frameworks to ensure consistency with the
Ramsar obligations.

Some examples of criteriadevel oped to assist in wetland definition'* relate inter alia to water
depth limits for wetland systems. whereas Ramsar uses aseaward limit of Six metres, some nations
limit shallow water wetlands, especially in marine zones, to two metres at low tide. Another
possibility is to specify minimum time limits for defining water presence on an annual basis,
namely the number of days per year when water is present a the surface of a wetland (some
countries specifically require 7,14 or an unspecified but measurable number of days per year when
free water of aminimum depth can be observed). In certain countries where peatlands are present,
the criteria may relate to depth of organic materia in defining peatlands.

Classification systems adopted at federal and state level in the United States have generdly
defined wetlands on the basis of soil, hydrological or vegetation characteristics or a combination
of these factors. The Inland Wetlands Act of the American State of Connecticut uses a definition
entirely based on soils. In order to qudify as awetland, an area must have soils that are "poorly

12 Huggett D. 1997. Developing a No Net Loss Policyfor Coastal Wetlands.

143 Gopal Brij. 1991. Biodiversity in Inland Aquatic Ecosystemsin India: an Overview, Interna-
tiona Journal of Ecology and Environmenta Sciences 23: 305-313.

144 See further Rubec, C. et al. 1999. A Frameworkfor Devel oping and | mplementing National
Wetland Policies.
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drained" or "very poorly drained" or must be dluvid or flood plain as defined by the National Soil
Survey. Hydrological criteria are used under the legidation of the State of Massachusetts, which
defines freshwater wetlands as including areas "where groundwater, flowing or standing surface
water or ice provide a significant substrata for a plant community for at least five months of the
year". Similarly, the law of Rhode Idand defines swamps as places "where ground water shall be
near or at the surface of the ground for a significant part of the growing season or where runoff water
from surface drainage shall collect frequently".

The Natural Resources Act of Zimbabwe uses a combination of hydrologica and soil
morphology factors to define wetlands. Wetlands arelands 150 mm or less from the surface, which
are saturated for the major part of arainfall season and which exhibit certain particular festures in
their soil profile: rust-like stainsin root channels, clay topsoil horizons very rich in organic matter,
or dark grey or black heavy clay showing considerable surface cracking when dry.

Soil characteritics are often difficult to determine and a soil scientist will usually be needed
to identify wetland soils. The presence of water is easier to establish, except in those wetlands that
are dry during part of the year. Many laws thereforerely on the presence of indicator plant species,
some of which will generally be present during the dry season and which are relatively easy to
identify with alittle experience. By way of example, the law of Rhode Iland complements the
above-mentioned hydrologica factors with lists of indicator species found in peatbogs, marshes
and swamps, whilst other laws rely exclusively on indicator species criteria. Examplesincludethe
laws of New York and New Hampshire on inland and coastal wetlands and those of Georgia,
Delaware and Michigan on coastal wetlands.

In Europe, Danish nature conservation legidation contains few definitions of the various
habitat types to which it has been progressively extended, but the Ministry of Environment has
issued a circular with more detailed explanations. In Switzerland, legally protected habitats must
be identified on the basis of lists of plant indicator species appended to the regulations implement-
ing the habitat provisions of the Nature Protection Act. Protected species and species listed in
government-recognized Red Data Lists are also considered to be indicator species. Lists of plant
indicator species have now been made for several wetland types, including peatbogs, marshes,
riparian vegetation, and aluvia habitats.

Some laws exclude certain wetlands from the habitat types to which they apply. This is
sometimes done explicitly, as in the Austrian Land of Vorarlberg where the law excludes certain
kinds of bog (reed). In other cases, exclusion may occur indirectly as aresult of the definition of
wetlands given by the law.

In Costa Rica, the term "wetlands" was first used in legidation in 1995 when the Wildlife
Conservation Law listed wetlands as a natural asset to be protected, reproducing the Ramsar
definition.* This definition was soon found to be too broad to cater for the specificity of tropical
systems and a new definition was therefore substituted by Article 40 of the Organic Environmental
Law. Wetlands are now defined as ecosystems with dependency on natural or artificial, permanent
or temporary, benthic or lotic, fresh, brackish or saltwater aguatic regimes, "including the marine
extensionsto the outside limits of phanerogamous marineregimesor cora reefsor, intheir absence,
to six meters of depth at low tide". The draft Wetlands Act will, if enacted in its current form,
exclude artificia wetlands that are not necessary for the support of productivity or biodiversity, in
accordance with a series of technical criteria defined in the law: artificial wetlands meeting such
criteriawould thus be exempt from the Act's provisions.

1% | ey N.7317 published in La Gazeta N.235 on 7 December 1995,
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7.4 Establishing a Knowledge Base: Inventories, Maps and
Monitoring

The Ramsar Convention, unlike more modern conservation treaties, does not establish any
requirement for the preparation of inventories. Whilst there is no express monitoring obligation,
thisisimplicitin Article 3.2which requires Partiesto "arrangeto beinformed at the earliest possible
timeif the ecological character of any wetland in its territory and included in the List has changed,
is changing or is likely to change as a result of technological developments, pollution or other
human interference.” This obligation is of course limited to listed Ramsar sites, which form atiny
proportion of wetlands of national territory. More generally, as one commentator has put it, the
complexity and diversity of wetlands has been a serious constraint to the development of effective
monitoring schem&c end itisonly after 25 years that the Convention has now begun to addressthis
issuesystematically.**

The Ramsar COP has now emphasized the importance of compiling national suentlflc
inventories of wetlands in collaboration with competent national and international bodies."” The
1993 Additional Guidance devotes a section to Knowledge Of Wetlands And Their Values. This
sets out the objectives and possible applications of anational inventory of wetlands and also covers
monitoring, research, training and education and public awareness. It emphasizes that adequate
knowledge of wetland functioning and present and potential problems is essentia to determine the
necessary policy, legisative and technical responses. The Strategic Plan recognizes that invento-
ries can aso serve finely-tuned purposes: Operational Objective 2.6 recommends that Contracting
Parties identify wetlands in need of restoration and rehabilitation by means of regiona or national
scientific inventories of wetlands, supported by ongoing monitoring processes.

As mentioned in Chapter 3.3, the Convention on Biological Diversity supports the establish-
ment of a scientific knowledge base in order to prioritise technical and financia measures. Under
Article 7, Parties are specifically required to identify the components of biodiversity important for
its conservation and sustainable use, having regard to the indicative list of categories set down in
Annex |, and to monitor those components, paying particular attention to those requiring urgent
conservation measures and those which offer the greatest potential for sustainable use. Parties must
aso use sampling and other techniques to monitor the effects of processes and activities identified
as likely to have significant adverse impacts on the conservation and sustainable use of biodiver-
Sity. Ingtitutional support has been provided under the Convention for this purpose. The CBD's
Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA) has provided more
detailed guidance for the elaboration of nationa inventories, whilst the Globa Environmental
Facility has been requested to provide financial resources to developing countries to address the
needfor capacity-building, including taxonomy.**

A wetland inventory programme makesit possible not only to locate and classfy wetlands but
alsoto measuretheresource baseline. Thisisessential whether thegoal isto maintain the ecological
character of a particular site or to stop the loss and degradation of wetlands across the landscape
as awhole. Once the baseline is known, it is then possible to measure performance against the
baseline of the wetland resource in question and to monitor the effects of the conservation actions
undertaken. Inventories therefore provide an essential tool for planning and management, enable

146 Moser, M., Prentice, C. and Frazier, S. 1996. A Global Overview of Wetland Loss and
Degradation, Proceedings of RamsarCOP6 (Brishane 1996), Vol. 10/12, Technica Sesson
B, ap. 29.

147 Recommendation 4.6 (Montreux, 1990).
148 Decision 111/10.
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comparisons to be made at national and international levels and provide information for awareness
programmes. The information they provide can then be managed through a wetland database.
However, at nationd level there is ill a serious gap in the lack of quantitative information on the
conservetion status of wetlands or the trends in the rates of loss or degradation. Moreover, with the
notable exception of the United States and a few other countries, inventory programmes are till
poorly developed in most countries.™

In the United States, the federal Water Pollution Control Act did not itself define wetlands. A
definition was instead provided under the Army Corps of Engineers Regulations, this Corps being
the competent public service for controlling wetland filling (see further Chapter 12.3 below). The
confusion surrounding the definitional issue made it imperative to draw up a National Wetlands
Inventory, which was initiated by the Fish and Wildlife Service in 1975. This did not in fact put
a gtop to the confusion, as the Service at the time had its own definition criteriafor wetlands that
applied to areas that were not technically considered to be wetlands under the Corps Definition. As
knowledge on wetlands increased, it soon became apparent that there was also aneed for auniform
national wetland classification system. This was completed in 1979 and congtitutes the basis for
the current National Wetlands Inventory. All areas considered by the Fish and Wildlife Service to
be high priority areas had been included in the Inventory by 1988.

Interestingly, there may be a circular relationship between inventories and wetland-related
legidation. Whilst it is desirable for legidation to provide for the establishment of inventories, a
legidative basis is not anecessary precondition for an inventory programme. In the United States,
it was the darming results of the wetland status and trends reporting (linked to the inventory
preparation) that provided a catalyst for national action on wetlands. The availability of factual
information on wetland area and trends was considered to be of great importance: "numbers
replaced emotiond rhetoric” and provided alever to raise awareness amongst the genera public
and decision-makers of wetland values™ The American data was instrumental in the enactment
of Federa laws such as the 1985 Food Security Act (containing the 'Swampbuster' and other
conservation provisions™ and the Emergency Wetlands Resources Act, the Tax Reform Act and
the Water Resources Development Act, dl adopted in 1986. Many American Statesthen proceeded
to enact specific wetland legidation adapted to the characteristics of the State concerned.

Many European countries have now established a legidative basis for the preparation of
inventories. In Switzerland, both nationwide and local inventories of wetlands are being prepared,
basad primarily on indicator species. In Spain, the 1985 Water Act requires each hydrological basin
authority to compile an inventory of wetlands in the area under itsjurisdiction. The inventory
should identify areas that can be restored as wetlands or where new wetlands may be created. The
inventory must determine the boundaries of the wetlands, their characterigtics (including the
biologica communities which occur in them, their conservation status and threats to their
integrity), their present uses, conservation messures required and specific actions or works
necessary for the preservation and use of the wetlands which are compatible with the sustainable
utilization of the resources. At subnationa level, the Wetland Protection Act of 28 June 1990 of
the Autonomous Community of Madrid provides for the establishment of alist of wetlands on its
territory. Inclusion of awetland on the list has legal effects in terms of prohibitions and actions to
be taken by the Community of Madrid Government.

e Moser, M. supran. 33.

150 Dahl,T.E. 1991. U.SA. CaseSudy: Policyand Legis ativel nitiativesResulting fromWietland
Satusand Trends Data. Paper presented to the Wise Use Working Group, 1-3 October 1991,
The Hague, Netherlands.

151 'Sampbuster' provided disincentives for the conversion of certain wetlands for agricultural
purposes (see Chapter 20 below).
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One of the central themes of the French Wetland Action Plan, initiated in 1995, is the
compilation of wetland inventories and the strengthening of monitoring and assessment mecha
nisms. Thesetasks are undertaken by the National Wetland Observatory, which has been managed
by the National Environmental I nstitute since 1997. The Observatory's core missionsare to assess
the state of wetlands, coordinate and improve monitoring of wetland trends and contribute to the
devel opment and monitoring of policies applied to wetlands. Information is collected by anetwork
of experts under the auspi ces of the Environmental Ingtitute, which also vadidatesthisdata. Thelist
of wetlands meeting the Ramsar criteria currently includes 150 wetlands, 39 of which are located
in French overseas territories. In addition, alist of wetlands of national interest because of their
ecological or functional characteristics is currently being compiled. A wetland atlas covering 61
nationally or internationally important wetlands was published in 1998.

Inventories are generaly completed by means of the production of maps, which are a
convenient way of delineating the boundaries of areas under protection in a clear and indisputable
way. Mapping aso reguires clear criteria. The American National Wetlands Inventory is in fact
simply a collection of maps, based on high atitude photography, which are widely disseminated
to the persons concerned. High accuracy is obtained by a combination of fidd studies, photo-
interpretation, use of existing information and inter-agency review of draft maps. However, as
indicated above, thereisno lega basis for the making of such maps, which have only an indicative
value.

Inventories and maps are also produced - and often legally required - under a certain number
of gtate wetland programmes. Thereis asignificant risk of overlap with and discrepancies between
the national and state inventories, especidly if these use different criteria and/or definitions. In
order to minimizetherisk of inconsistency between thetwo sets of inventories, the Inland Wetland
Acts of New Jersey and Maryland adopted the federa regulatory definition used by the Environ-
mental Protection Agency and the Army Corps of Engineers for the implementation of section 404
of the federal Water Pollution Control Act. Wetland determinations in Maryland must be made in
accordance with the Federal Manual for Identifying and Delimiting Jurisdictional Wetlands (the
technical term for wetlands to which section 404 is applicable).

Some other American States have enacted provisions in their wetland legidation directing
their Conservation Departmentsto produce wetland maps and to update them periodically. In afew
States, such as New York and Minnesota, public hearings are held before the maps are findly
approved.

In general, maps prepared by a Government agency have legd force and are binding upon
landowners, although they are subject to review by the Courtsin the event of adispute. However,
the law may explicitly state that new maps have only an indicative value. This approach was used
in the Non-Tidal Wetlands Protection Act of 1989 of Maryland which specified that maps made
under the Act are "non-regulatory guidance maps'.

In rare cases, maps form an integrd part of the legidative statute itself and cannot therefore
be atered or deleted other than by Act of Parliament. One notable example was the American
Federal Coastal Basin Resources Act of 1982, which removed federal subsidiesin certain coastal
areas. The maps of the areas concerned, together with the Act, were adopted by Congress. They
were of course the result of apolitical compromise, and some important areas were excluded. On
the other hand, once an areaiislisted in an Act together with its map, it may be much more securely
protected than if listed merely by regulations

In conclusion, effective wetland management clearly requires decisions to be made on the
basis of strategic and operational intelligence™ Strategic intelligence, or the long-term view,

152 Ntambirweki, J. 1998a. supran. 4.
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provides a scientific foundation for identifying and prioritizing wetlands within conservation and
wise use strategies. It encompasses the making of inventories and maps, classification of wetlands
according to agreed criteria, procedures for monitoring and support for the targeted application of
regulatory controls or economic incentives. Operationa intelligence relates to the immediate
context in which actions shall be taken at a given place, the fundamenta principle being to avoid
or minimise adverse environmental impact on the wetland or water system in question. Global
Information Systems (GIS) and technical databases are of great importance to regulators and
managers in this respect.

At strategic level, environmental mapping, and inventorying should preferably be accompa-
nied by legal mapping. This process seeks to identify al existing legad measures and ownership
regimes gpplicable to wetlands under consideration. It may be used to show the delimitation of
coasta zones and s0il conservation zones; boundaries for preservation instruments for sites,
monuments and landscapes; places where discharging into the natural environment (water, air,
s0il) is permitted; fauna and flora protection areas; and, more generaly, dl other environmenta
constraints. Administrative boundaries (between different local authorities or other territorially
competent bodies) could be superimposed for further precision. Such mapping, combined with
environmental mapping, should increase the accessibility and amount of information available to
the decision-makers and make it easier for the various parties involved to choose between options
both for planning purposes and when reaching specific decisions.™

7.5 The Issue of Wetland Restoration

The Ramsar Convention does not contain provisions for wetland restoration, although it does deal
in alimited way with the issue of wetland compensation. Article 4.2 provides that

where a Contracting Party, in its urgent nationa interest, deletes or redtricts the
boundaries of a wetland included in the Ligt, it should as far as possible compensate
for any loss of wetland resources and in particular it shal create additional nature
reserves for waterfowl and for the protection, either in the same area or elsewhere, of
an adequate portion of the origina habitat.

The 1990 Guidelines cdl generaly for the restoration of wetlands whose benefits and vaues
have been degraded and the COP has specificaly recognized the role of wetland restoration in
improved water management.>* The Strategic Plan deal's more specifically with wetland restora-
tion and rehabilitation. It urges Parties to identify appropriate wetlands by means of regiona or
nationa scientific inventories of wetlands or monitoring processes; to provide and implement
methodologies for restoration and rehabilitation of lost or degraded wetlands; and to establish
wetland rehabilitation/restoration programmes at destroyed or degraded wetlands, especialy in
association with major river systems or areas of high nature conservation value.™

The Convention on Biological Diversity also establishes alegal basis for restoration. Article
8 (in situ conservation) requires Parties, as far as possible and as appropriate, to restore degraded
ecosystems and promote the recovery of threatened species. Article 10(d) contains a similar

15 eg. Prieur, M. 1997. Model Law on Sustainable Management of Coastal Zones (Draft 3),
Document prepared for the Bureau of the Committee for the Activities of the Council of Europe
in the field of Biological and Landscape Diversity (PE-S-CO(97) 2).

% Recommendation 6.15 (Brisbane, 1996).
1% Operationa Objective 2.6 and Actions 2.6.1-3.
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requirement to support loca populations to develop and implement remedia action in degraded
areas where biologicd diversity has been reduced. The non-binding Pan-European Biodiversity
and Landscape Diversity Strategy devotes Action Theme 7 to the definition of guidelines for the
rehabilitation of wetlands, the promotion of national and regional hydrological management plans
and wetland conservation action plans and measures relating to peatbog conservation.

As mentioned in Part |, it is commonly agreed that restored, rehabilitated or newly created
wetlands cannot replace natural ecosystems. Nevertheless, in line with new technical possibilities
at least for certain habitat types, the potentia for restoring degraded wetlands and watersheds and
creating new wetlands has been given increasing consideration. This is particularly true of
industrialised and/or densely populated countries which have serioudy destroyed or degraded
wetland function for years. In many poorer countries, on the other hand, wetlands tend to bein a
much more natural state and the priority will be to use them wisdly and sustainably for maximum
human benefit."*

There are two main ways in which the law can support the restoration of degraded wetlands.
Thefirgt iswherelegidation providesfor the making of environmental restoration orders. Thistype
of order may be imposed where individual wetlands are damaged or destroyed by the actions of a
natural or legal person and, crucialy, that damage is detected and the responsible party identified.
Laws that provide for the use of such instruments include the Spanish Water Act of 1985, which
specifies that the Government may make regulations to order the restoration of the wetlands
concerned and Uganda's, 1995 National Environment Statute. Breach of these environmental
restoration orders would presumably constitute a criminal offence subject to financial or other
penalties.

The second approach is strategic in character and involves the integration of restoration
policies and targets into national or subnational physical planning documents. Denmark and the
Netherlands have probably gone furthest with thistype of approach. The Dutch Nature Policy Plan,
approved by Parliament in 1990, sets out the national nature policy for the next 25 years and
contains many elements that overlap with the wise use principles. The Policy Plan is structured
around the creation of a national ecological network, of which wetlands are an essential element.
The creation of this network is to be achieved through the development of natural areas inter dia
through restoration projects that involve the restoration of wetlands, the creation of new wetland
areas and the creation of ecological corridors.™’ Spatial mechanisms of this kind are discussed
further in Chapter 13.

% gmart, M. 1997. Sehumed: Boletindela Sedeparael Estudiodel osHumedal esMediterraneos,
Vol. 1/1, March 1997.

157 Enemark, J. supran. 6.
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Managing Wetland Areas Through Site-specific Mechanisms

Site-gpecific instruments, particularly those involving the designation of protected areas, are one
of the best-known and longest-established components of nature conservation policy. For more
than a hundred years, national laws have provided for the preservation of sites of scenic or
ecologica importance: there are many much older precedents for using law to protect areas for the
conservation of particular natural resources, notably forests. Site-specific conservation mecha-
nisms offer amost limitless flexibility for adaptation to national characteristics. They can
encompass local nature reserves and representative habitat types as well asinternational ‘flagship'
designations with a high public profile, and provide a strategic framework within which lega
measures can control damaging activities or promote adapted management practices.

Site-specific mechanisms are therefore an essentiadl component of broader environmental
policies. after al, conservation and wise use are ultimately determined by what happens 'on the
ground'. Too often, however, their potential contribution is circumscribed for a variety of reasons.
Their application may be constrained by outdated, narrow or overly restrictive legidation, which
can generate fierce opposition within affected local communities, or by operational weakness of
overstretched conservation authorities. More fundamentally till, many countries still rely almost
exclusively on site-specific approaches and have not yet established policies to integrate such
approaches into their physical planning policies or to promote aminimum of consistency between
activitiesinside and outside protected areas. This structural weaknessis particularly seriousin the
context of wetlands because it ignorestherole of individual wetlandswithin the hydrological cycle.

The following chapters in Part |11 describe the legd basis for site-specific wetland conserva-
tion, explore some of the factors that determine effectiveness and popular legitimacy and provide
exarnpl? of nationd approaches adapted to the specificity of wetlands, locally or in abioregional
context.

1 For a more detailed analysis of area-based mechanisms and conceptua approaches in
international and nationd law, see generdly de Klemm, C. in collaboration with Shine, C,
1993. Biological Diversity Conservation and the Law: Legal Mechanismsfor Conserving
Foeciesand Ecosystems.
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Chapter 8
Application of Site-specific Conservation Measures
to Wetlands

At international level, the legd basis for designating individual wetlands for protection derives
primarily from the Ramsar Convention, although many other conservation tresties contain area
based requirements that may be used to protect wetlands.

An international site-specific conservation system can have many advantages compared to a
smple obligation to establish protected areas, provided that it fulfils certain minimum require-
mentsrelating to scientific designation criteria, integrity (maintenance of ecological character) and
perennity (safeguards againgt delisting). Such systems enable international attention, aswell asthe
efforts of the Parties concerned, to be focussed on the need to preserve particularly valuable
ecosystems as a matter of international and nationd priority. Whilst internationally designated
sites, the "crown jewels'? of site conservation, can only cover a smal percentage of national
territory, they may have a valuable multiplier effect on levels of awareness, support and action
elsewhere in nationa territory.

8.1 Site-specific Obligations Under the Ramsar Convention

Ramsar's best-known requirement is for each Party, without prejudice to its sovereign rights, to
designate "suitable wetlands within its territory” for inclusion in the List of Wetlands of
International Importance: at least one wetland must be designated at the time it signs, ratifies or
accedes to the Convention. Parties are a so required to promote wetland conservanon by establish-
ing nature reserves in wetlands and providing adequately for their Wardenmg These obligations
are extremely generd and leave Parties considerable discretion in the extent to which they
implement their commitments.

8.1.1 Criteria for Selecting Wetlands

The designation of "suitable" wetlands for the Ramsar List isaunilateral procedure for each Party:
the Ramsar COP doeﬁ not have the power to approve listings and the Convention Bureau simply
maintains the List.* The Convention gives only very broad guidance, specifying that "wetlands
should be selected for the List on account of their international significance in terms of ecology,
botany, zoology, limnology or hydrology. In the first mstance wetlands of international impor-
tance to waterfowl a any season should be included".® The boundaries of a designated wetland
must be delimited on amap and may incorporateriparian and coastal zones adjacent to thewetlands,
and idands or bodies of marine water deeper than six metres at low tide within the wetlands,
especialy where these have importance as waterfowl habitat.

Barborak, JR. 1995. Institutional Optionsfor Managing Protected Areas at p. 34.

Art.4.1.

This contrasts with the position under the 1972 World Heritage Convention, whereby the
World Heritage Committee must approve candidate sites proposed by individual Parties before
they can be included in the World Heritage List (see Chapter 8.2 below).

5 Art.22.
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The Ramsar COP has developed increasingly detailed criteria for site listing, as explained
below. From atrictly legal point of view, these criteriaare no more than guidelines. Partiesarein
principle free to designate sites of their choice and, moreover, are not legally bound under the
Convention to designate al sites meeting the current criteria. However, the clear policy of the
Ramsar ingtitutions is to maintain the quality of wetlands included in the Ramsar List by ensuring
that proposed designations fulfil specific criteria or clusters of criteria. General Objective 6 of the
Strategic Plan encourages more extensive listing by calling for the designation of those wetlands
which meet the Convention's criteria, especialy wetland types under-represented on the List and
transfrontier wetlands

After the Convention's entry into force, the absence of clearer listing criteria was found to
causepractica difficultiesin the selection of appropriate sites. At |tsf|rst mesting in 1980, the COP
adopted more detailed criteria, till principally focused on waterfowl.® Since then, there has been
increasing recognition, based on scientific research, that the presence of large numbers of
waterfow! isfar from bei ng the only important criterion for list ng. The COPhastherefore reviewed
and extended itslisti ng criteriaon several occas onsto promote amoreholistic approach to wetland
functions and val ues.”

In 19902 the Criteria were expanded to comprise three ‘clusters’, which respectively cover
specific criteriabased on waterfowl, general criteriabased on plants and animals and criteria for
representative or unique wetlands® A wetland should be considered to be of international
importance inter alia when it is a particularly good representative example of a natural or near-
natural wetland; awetland which plays a substantial hydrological, biological or ecologica rolein
the natural functioning of amgjor river basin or coastal system; supports an appreciable assemblage
of rare, vulnerable or endangered plant or animal species; or is of special value for maintaining the
genetic and ecological diversity of aregion, asthe habitat of plants or animals a acritica stage of
theirbiological cycle(e.g., fish) or for one or moreendemic plant or animal gpeciesor communities.

A fourth 'cluster' was added in 1996 when the COP adopted Specific criteria based on fish
for identifying wetlands of international importance and guidelinesfor their application.’ These
criteria, which form an integral part of the Criteria adopted in Montreux, provide that a wetland
should be considered internationally important if (8) it supports a significant proportion of
indigenous fish subspecies, species or families, life history stages, species interaction and/or
populations that are representative of wetland benefits and/or values and thereby contributes to
global biologica diversity; or (b) it is an important source of food for fishes, spawning ground,
nursery and/or migration path on which fish stocks, either within thewetland or el sewhere, depend.
They should therefore make it possible to identify important wetlands that fell outside the scope
of the earlier criteria

The Ramsar ligting criteria have an importance that goes beyond the identification of
individual sites. Waterfowl-based criteria have made it easier to bridge wetlands in different

6 Recommendation 15 (Cagliari, 1980), based onproposals drawn up by the 1974 Helligenhafen
Conference before Ramsar's entry into force.

7 Beginning with Recommendation 3.1 (Regina, 1987). Each of these revisions of the Criteria
has been adopted by ordinary Recommendation of the COP. Whilst such a Recommendation
is not legally binding, it imposes at least amora obligation on the Parties that approved it to
adhere to the relevant Criteria.

8 Recommendation 4.2 (Montreux, 1990).

9 A wetland usually holding 20,000 waterfowl or 1% of the total population of a water bird
species or sub-species should be considered to be of international importance.

10 Resolution V1.2, Brishane, 1996.
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continents by establishing flyway networks composed of important sites along migration routes.™
Similarly, the criteria based on fish should over time facilitate the development of a whole
catchment approach under the auspices of the Ramsar Convention.”? This could be of great
importance to the ingtitution of more effective legal measures for the conservation and rational
management of fish stocks.

The revisions to date show how Ramsar's origina focus on waterfowl and wetland habitats
has been systematically broadened. This progressive extension of the listing criteria is acknowl-
edged to be acontinuous process. The Strategic Plan calls for the Ramsar criteriato be reviewed
and developed by the COP and the Scientific and Technical Review Panel (ST RP). Particular
congideration should be given to the cultura values and/or benefits derived from wetlands and the
feedbility of designating Ramsar sites on the basis of |mportant natural hydrological functions,
such as groundwater recharge or water quality improvement.™* The COP has urged Parties to
designate wetlands which meet the Convention's criteria, especialy wetland types that are
currently under represented on the Ramsar List such ascoral reefs, mangroves, sea-grass beds and
peatlands,™® transfrontier wetlands and subterranean karst wetlands.™® In these respects, Ramsar's
evolution reflects and contributes to internationa recognition of the ecological and socio-economic
importance of wetlands and wetland biodiversity within the context of the hydrologica cycle.

8.1.2 Legal Consequences of Listing

Once a Contracting Party has formaly designated awetland for the Ramsar List, it becomes bound
by certain commitments under the Convention. However, it should be emphasized that whilst
listing confers international recognition, it entails surprisingly little in terms of concrete lega
requirements. Each Party basically undertakes three tasks:

» toformulateand impl ement its planning so asto promote the conservation of the wetlands
includedintheList;*

* to arrange to be informed at the earliest possible time if the ecological character of any
wetland in its territory and included in the List has changed, is changing or is likely to
change as a result of technological devel opments, pollutl on or other human interference
and to notify the Bureau of this fact without delay;™® and to

» consider its international responsibilities for the conservation, management and wise use
of migratory stocks of waterfowl, both when designating entries for the List and When
exercising its right to change entriesin the List relating to wetlands within its territory. ™

Thefirgt of these obligations is an obligation of result. Ramsar does not require listed sitesto
be designated as protected areas or lay down any particular rules relating to the kinds of protection

1 See Chapter 23 below.

2 Technical Session E, COP6, Brisbane 1996, Vol. 10/12 at p. 3.
13 Operational Objective 6.3.

14 Resolution V1.3.

55 gSrategic Plan, Action 6.2.3.

16 Resolution V1.5 (Brisbane).

7 Art.3.1.

B Arn. 32

B An. 26
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measures that Parties should take to meet their obligations. However, this should not be interpreted
as weakening the requirement to conserve listed wetlands, which is a serious political comitment
in front of the international community.? Whilst each Party is free to select the measures that it
considers most appropriate, the common goa must be to ensure that the legal status conferred on
Ramsar sitesprovides aclear, adeguate and enforceable basis for regulating or otherwise managing
activities in and threats to the wetlands concerned. Options will obvioudy vary depending on the
legidative and institutional systems of the country concerned, the size, type and ownership of the
Ramsar site, the intensity of existing uses and the priorities of loca communities. The fact that
perhaps 84% of Ramsar sites are under actual or potential threat® is areminder that many of the
lega regimes instituted to date are not appropriately designed or adequate in themselvesto secure
this common objective. The Strategic Plan resffirms the need to ensure the conservation of dl sites
included in the Ramsar List as one of its eight General Objectives.

The essence of the Article 3 obligation isto maintain the "ecological character of listed sites.
Because the Convention did not define this term, there has been some confusion about the scope
of this criterion. In 1996, the COP sought to clarify matters by adopting working definitions of
"ecologica character" and "change in ecological character":

The 'ecological character' is the structure and inter-relationships between the biological,
chemical, and physica components of the wetland. These derive from the interactions of individua
processes, functions, attributes and values of the ecosystem(s).

'‘Change in ecological character' of awetland is the impairment or imbalance in any of those
processes and functions which maintain the wetland and its products, attributes and values?

Measures taken by" Parties should thus be designed to safeguard the interactions between
ecological processes, functions, attributes and values of Ramsar sites. This can only be done by
maintaining their hydrological character, which is directly influenced by management of water
resources and land use upstream of the wetland in question.”® Legal systems must strengthen the
interface between Ramsar sites and their surroundings, particularly through linkages with physical
planning instruments and water system management.

These working definitions rai se important questions with regard to the management ethos for
Ramsar sites. They do not refer to the effect of human utilisation on wetland character, even though
in many cases the wetland was created or has been closely shaped by human intervention over
centuries or at least decades.?* To what extent should a listed wetland be strictly protected or its

2 gmart, M. 1997. Sehumed: Boletin dela Sede para e Estudio delos Humedales Mediterraneos,
Vol. 1/1, March 1997.

2l Moser, M., Prentice, C. and Frazier, S. 1996. A Global Overview of Wetland Loss and
Degradation, COP6 (Brisbhane 1996), Vol. 10/12, Technica Session B, pp. 21-31, cited in
Chapter 1 above.

2 Resolution VI. 1. These definitions will be further considered by the Seventh Mesting of the
COP (San Jose, CostaRica, May 1999).

23 seeAcreman, M., Howard, G. and Pirot, J-Y, Reconciling Water Resour cesManagement and
Wetland Conservation: A Key Challengefor Ramsar in the 21st Century, in Themesfor the
Future: Special Interventions(COP6, Brisbane 1996, Conference ProceedingsVol. 9/12, p. 4).

24 This subject stimulated active debate within the Ramsar Electronic Forum in March 1998, See
for example communication by Max Finlayson, 28 March 1998: "the character of a wetland
is affected by the utilisation of the wetland and, in some instances, is o intricately linked that
it is difficult to address them separately".
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uses restricted rather than being used for socio-economic benefit? This issue is of course of grest
sengtivity because, as Ramsar recognizes, few wetlands are not currently subject to some form of
human use. Rurd economies, particularly in developing countries, are heavily dependent on the
productivity and hydrological resources of wetlands. If ecological management of flagship
wetlands under the Ramsar Convention isexclusively associated with preservationism or reduction
of the available resource base, this may engender popular opposition to site-specific conservation
mechanisms. It may even deter other States from acceding to the Convention.

As mentioned in Chapter 4, the Strategic Plan emphasizes that human usage on asustal nable
basisisentirely compatible with Ramsar liti ng and wetland conservationin general . Inpractice,
the question of permitted uses in Ramsar sites can only be assessed and determined on a case-by-
case basis. Existing uses in one wetland may form an integral part of its existing ecological
character, particularly if these involve traditional management practices. In other cases, existing
uses may collectively lead to overexplaitation and impairment of a Ramsar site, most probably in
arees whererising local populations and diversified economic activities make increasing demands
on wetlands. In the latter situation, the Party concerned is legally bound under the Convention to
take steps to prevent such degradation and ensure the long-term ecological integrity of the Ramsar
site. Thisisrecognized by the COP which has developed specific tools to guide and assist Parties
to address problems in threatened Ramsar sites (see section 8.3 below).

Once aParty has chosen tolist and conserve aRamsar site, it cannot delist that wetland without
following a certain procedure. It is free to delete or restrict the boundaries of alisted Wetland for
reasons of "urgent national interest" but should inform the Convention Bureau of such changes.®
It should dso "asfar as possible, compensate for any |oss of wetland resources' resulting from such
delisting. The suggested measures for such compensation are aso site-specific: they include the
cregtion of additiona nature reserves for waterfowl and the protection, in the same area or
elsawhere, of an adeqzuate portion of the origina habitat.?” To date, no Party has ever deleted a
wetland from the List.

In 1993, the COP established a Review Procedure for removing ineligible sites from the
Ramsar List. The Ramsar Bureau, in conjunction with the Scientific and Technical Review Pand,
may review information submitted by a Contracting Party in order to identify sites that do not meet
any of the Criteria. Where this is confirmed by consultations with the Party concerned, and there
is no possibility of extending, enhancing or restoring the site's functions or values to judtify its
listing, the Party concerned must instruct the Bureau to remove the site from the List.?

8.1.3 Management Tools and Guidance
The COP has a genera power to adopt Recommendations in respect of Ramsar sites in the

territories of specific Contracting Parties. These may be framed to encourage improved manage-
ment of a specific Ste or to discourage a proposed development liable to threaten the site in

% Genera Objective 2, introductory paragraph.
% Art.25.
2 Art. 4.2,

28 No Party has ever deleted awetland from the List (a State that deleted al the wetlands it had
included on the List would of course cease to be a Contracting Party). There was one case in
Belgium where the surface area of a listed site was reduced but this was compensated, as the
Convention requires, by a substantia increase in the area of another site.

2 Resolution 5.3 (Kushiro 1993).
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question. Recommendations may also call on individual Partiesto list additiona wetlands on their
territory, with particular reference to specific sites, geographic areas or wetland types. Such
Recommendations are not binding. Nevertheless, by enhancing the visihility of an existing or
potential site and formalising concern about incompatible uses or developments, they can have
considerable persuasive force and play an extremely constructiverole ™

The COP has adopted a series of guidelines and norms to improve the effectiveness of Ramsar
site conservation, ensure that listed sites should be monitored for serious degradation of their
conservation status and encourage the Parties concerned to take remedia action. These are
technical tools which do not address the legal and ingtitutional aspects of site conservation. They
include aglobal classification of wetland types;* a standardized information sheet to facilitate the
accurate and consistent recording of datafor each wetland to beincl uded intheList; and guiddines
for describing and maintaining the ecological character of listed sites® Parties should provide the
Bureau with amap and a completed information sheet for each site designated for the Ramsar List
and should update this information at least every six years for monitoring purposes.® The
overarching purpose of these documents isto establish adequate baseline data at the time of listing
against which possible changes in ecological character can be assessed. Such assessment should
be linked to the Ramsar criterion/criteriafulfilled by the site at the time of designation: however,
the COP has emphasi zed that "significant degradation of wetland functions and values might occur
without any of the designated Ramsar criteria being contravened"

Where aRamsar siteis known to be under threat, the COP has established two procedures to
assist the Party concerned to remedy the situation.

TheMontreux Record™® was established in 1990 as Ramsar's main mechanism for identifying
listed wetlands in need of urgent conservation attention and serves to guide the dlocation of
resources available under existing financial mechanisms. Inclusion of a site may be requested by
the Party on whose territory the wetland is Stuated or be raised by partner organizations,
international or national NGOs or other interested bodies: it is aways subject to the approval of the

E.g., Recommendation 1 (Ramsar, 1971) resulted in the listing of virtually the whole of the
Wadden Sea by Germany, the Netherlands and Denmark. More recently, Recommendation
6.17 (Brishane, 1996) listed congratul ations, encouragement or strong exhortationsto awhole
series of countrieswith regardtoindividual sites. By way of example, the Government of South
Africawas warmly congratulated (para. 10) for having taken stepsto prohibit mining for heavy
metals in the dune cordon of the Saint Lucia System Ramsar site that would have damaged the
site's ecological character.

31 Classification system for wetland types approved under Recommendation 4.7, amended by
Resolution VI.5.

32 Annex to Resolution V1. 1 (Brisbane, 1996).

33 Resolution V1. 13. Prior to COPS6 in Brisbane, such data was used by Wetlands International
to analyse threats to Ramsar sites in order to present a summary of the frequency ad
distribution of different categories of threat affecting the sites and to draw conclusions on the
success or otherwise of Ramsar listing in reducing such threats.

3 Para 2.5, Annex to Resolution V1. 1, (Brisbane, 1996) which aso includes a Framework for
designing an effective wetland monitoring programme.

35 Named after the Swiss city where it was adopted by the Fourth meeting of the COP. Itsfull title
is Record Of Ramsar Stes Where Changes In Ecological Character Have Occurred, Are
Occurring, Or AreLikely To Occur.
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Party concerned. Guidelinesfor operation ofthe Montreux Record were adopted in 1996.® These
include a standardised questionnaire for obtaining the necessary information to assess whether a
listed site should be included in or removed from the Record. The Ramsar Bureau is responsible
for maintaining the Record as part of the Ramsar database. By January 1999, sixty-two sites were
listed in the Record®

The Management Guidance Procedure for sites of rlsk of degradation is designed to provide
advice and assistance for sites on the Montreux Record.*® Where the Bureau is informed that the
ecologica character of a wetland included in the List is changing as a result of technological
developments, pollution or other human interference, it must propose to the Contracting Party
concerned that the Management Guidance Procedure be implemented and shall, at the sametime,
request additiona information on the status of the wetland concerned. The Procedure is thus
designed to function as an early warning system to identify the sites most urgently in need of
conservation measures. It usudly involves a site visit by experts and members of the Secretariat,
in order to find ways to reach an acceptable solution. This can provide a catalyst for getting more
financid support and for implementing more rigourous legal procedures, notably with regard to
environmental impact assessment of programmes and projects that may adversely affect the
ecological character of the wetland concerned.*® Once again, of course, institution of the Procedure
and dite vidits are conditiona upon the consent of the Party concerned.

The COP has also adopted Guidelines on Management Planning in Wetlands that support the
development of integrated management planning for both Ramsar sites and other wetlands. These,
together with the site-specific recommendations contained in the 1993 Additional Guidance, are
discussed further in Chapter 10 below.

8.2 Status of Site Conservation Requirements Under Other
International Instruments

Although the Ramsar Convention is the only treaty to focus exclusively on wetlands, most
conservation tregties provide at least a general basis for the protection of individua wetlands.
Some, like the 1979 EC Wild Birds Directive, are directly concerned with protecting wetlands as
critical habitat for migratory birds; others, like the 1985 ASEAN Agreement, expressly cdl for
aress of naturdly high productivity, such as coastal zones and wetlands, to be taken into account
in conservation planning. Others again, like the 1979 Bern Convention, include conservation
measures for selected habitat types that include some categories of wetlands. An outstanding
wetland site may benefit from severa designations: by way of example, the DonanaNational Park
(Spain) isaWorld Heritage Site, a Ramsar site and holds the European Diploma conferred by the
Council of Europe, whilst the Danube Deltais a Biosphere Reserve and contains several Ramsar
sites. The following section briefly reviews selected instruments.

36 pat 3, Annex to Resolution VI.1.

37 In astriking example, three of India's six Ramsar sites are aready on the Montreux Record
(Keoladeo Nationa Park, ChilikaL ake and Loktak Lake), makingitimperativeto examinethe
lega and institutional aspects of wetlands management in the country (Panini, D. 1998. The
Ramsar Convention and National Laws and Policiesfor Wetlands: a Case Sudy ofIndia).

38 Recommendation 4.7 (Montreux, 1990). It was formerly called the Monitoring Procedure.

39 See generdly Pritchard, D. 1997. Implementation of the Ramsar Convention in Trinidad &
Tobago.
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8.2.1 Global Instruments

Several wetlands have been designated as World Heritage Proj £at|es under the 1972 Convention
for the Protection of the World Cultural and Natural Heritage.™ These included the Great Barrier
Reef (Augtralia), the Grand Canyon and Everglades National Park (United States), the Galapagos
Idands (Ecuador), the Iguazu Falls (ArgentinalBrazil), the Banc d'Arguin (Mauritania), the
Aldabra Atoll (Seychelles), the Ichkeul National Park (Tunisia), the Tabbatata Resf Marine Park
(Philippines), El Viscuino (Mexico, amaor wintering areafor the grey whale) and the Sundarbans
(Bangladesh).

Under the Convention, the main duty of each Party isto ensure the identification, protection,
conservation, presentation and transmission to future generations of cultural and natura heritage.
The latter is defined to include natural sites, natural features, formations or sites, which are of
outstanding universal value from the aesthetic, conservation or scientific point of view or which
constitute the habitat of threatened species of outstanding universal vaue from the point of view
of science or conservation.** Whenever a site meets those requirements, the Party on whose
territory it is Stuated is under aduty to integrate the protection of that heritage into comprehensive
planning programmes and to take the legal, suentlflc technical, administrative and financia
measures necessary to achieve these objectives® Significantly, Parties also undertake not to take
any deliberate measures that might directly or indirectly damage any heritage stuated on the
territory of other Parties®™

Each Party may submit inventories of their heritage properties to the World Heritage
Committee,™ which maintains the World Heritage List. Acceptance onto the List is conti ngewt on
approval by the Committee, which has defined Operational Guidelines for this purpose.®® One of
the main advantages of listing, in addition to enhanced prestlge and visibility, isthe possbility of
obtaining financia assistance from the World Heritage Fund.*® Where the Committee refuses to
enter a sSite on the Ligt, this may not be construed as meaning that the site ceases to have an
outstanding universa value or to be part of World Heritage.*’ In other words, the Convention's
obllgatlons apply to sites identified by the State Party concerned, irrespective of inclusion in the
List

The Convention establishes an advanced system of international co-operation and assistance
to facllltate implementation. The Committee publishes an annual List of World Heritage in
Danger®® setting out properties threatened by "serious and specific dangers'. Theseincludethreats

4 Signed in Paris under the auspices of UNESCO on 16 November 1972; in force since 17
December 1975.

4a Art. 2.
42 Articles4- 5.
2 Articles.

44 Established under Article 8 and comprising 21 members from the different regions and cultures
of the world.

4 Article 11. The Guidelines also cover the alocation of funds from the World Heritage Fund
and the delisting of sites.

46 Articles 15 and 16. The Fund is generated by compulsory and voluntary contributions from the
Parties. Compulsory contributions may not exceed 1% of the contributions of UNESCO's
member States to the regular budget of that organisation.

47 Article 12.
48 Article 11.
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of disgppearance caused by accelerated deterioration, large-scale public or private projects or rapid
urban or tourist development projects; destruction caused by changes in the use or ownership of
theland; abandonment; the outbresk or threat of armed conflict; calamities and cataclysms; serious
fires, earthquakes, landdlides; volcanic eruptions; changes in water level, floods and tidal waves.
At the request of the Party concerned, urgent measures to protect listed properties directly
threatened with deterioration or total destruction may be financed by the World Heritage Fund if
the Committee so decides.

The Convention is silent on the question of delisting, but it is doubtful whether an individual
Party may unilateraly delist alisted site and this has never yet happened. However, the Committee
may deligt any dte that in its judgement has lost its World Heritage values, pursuant to the
Operationd Guidelines mentioned above. The mere possibility of delisting, inevitably accompa:
nied by media coverage and public opposition, can act as a powerful incentive for States to halt
harmful programmes or projects or take other necessary action to preserve the property in
accordance with the Convention.

Interestingly, wetland heritage formed the subject of alandmark legal judgment on the status
of the Convention in 1983. In the famous Tasmanian Dams case, the High Court of Australia®
narrowly ruled that the Convention imposed abinding duty on aState Party to protect alisted World
Heritage Site on its territory and not to abolish the protection status of such sites. The case arose
out of adecision by Tasmaniato authorise the construction of ahydroel ectric dam that would have
flooded alarge part of an area nominated by the Commonwealth Government for inclusion in the
World Heritage List. The Commonwealth Government therefore adopted the World Heritage
Properties Conservation Act 1983 and secondary regulations, which made the construction of the
dam unlawful on thebasisinter alia that it was necessary to give effect to the provisions of the 1972
Convention. The validity of this Commonwealth |egid ation was cha lenged, unsuccessfully, by the
State of Tasmania: amgjority of the Court held that Articles 4 and 5 of the Convention did impose
an international obligation upon Australia to take appropriate measures for the preservation of the
world heritage area.

Also at globa level, many outstanding wetlands have been designated for the World Network
of Biogphere Reserves under the non-binding Man and Biosphere Programme, established in 1968
by UNESCO. Unlike World Heritage or Ramsar sites, which must each be of outstanding
importance, biogphere reserves are intended to be representative of different ecosystem typesin al
biogeographical zones in the world and to demonstrate a balanced relationship between humans
and the biosphere. The designation of sites is a voluntary matter for each State, but the MAB
Coordination Council must approve proposals and unsuitable areas may be refused.

As discussed in Chapter 10 below, the biosphere reserve concept offers a useful model for
wetland conservation and wise use because it embodies the principles of integration into broader
regional planning and promotion of sustainable human uses. TheWorld Network, which numbered
over 350 reservesin 90 countries by early 1999, already includes wetlands as varied asthe UvsNuur
Basin Cluster (Mongolia) and the Middle Elbe Biosphere Reserve (Germany). Interestingly, many
bilateral or trilateral wetland biosphere reserves® have been established, often incrementally: for
instance, the Danube Delta Biosphere Reserve was designated in two stages (the Romanian part
in 1979, the Ukrainian partin 1998). The concept can also make apositive contribution to integrated

49 Commonwealth ofAustralia v. Sate of Tasmania, High Court of Australia (1983), 68 I.L.R.
266. For a fuller discussion of this case, see Sands, P. 1995. Principles of International
Environmental Law: Volumel (Frameworks, Standardsand | mplementation) at pp. 447-449.

% Mechanisms for transboundary wetlands and regional networks are discussed further in
Chapter 23 below.
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coastal zone management, *! dthoug iurisdictional barriers to coastal planning and conservation
present problems in many countries.® One interesting example of a coastal biosphere reserve is
Boloma:Bijagds Archipelago in Guinea-Bissau which was designated in 1996. It consists of 88
idands and idets and the surrounding marine areawithin the country's territoria S with atotal
areaof 11.000 km" (of which 1.200 km" is land and 1.600 km" is intertidal areas).™

The 1992 Convention on Biological Diversity also contains area-based provisionsthat are not
restricted to the establishment of protected areas. Under Article 8, Parties are required, as far as
possible and as appropriate, to establish a system of protected areas "or areas in which specid
measures need to be taken to conserve biologica diversity” and to develop guidelines for the
selection, establishment and management of such areas. The same article supports the integration
of protected areas into the surrounding landscape, possibly through buffer zone techniques, by
requiring Parties to promote environmentally sound and sustai nable development in areas adjacent
to protected areas with a view to furthering protection of these areas. This closaly supports the
conceptual basis on which biosphere reserves have been devel oped.

For the marine environment, the 1982 United Nations Convention on the Law of the Seaalso
lays down globally applicable rules for the conservation of naturd areas. As mentioned in Chapter
3.2, Article 194.5 sats out ageneral obligation to protect fragile ecosystems as well as the habitat
of depleted, threatened or endangered species and other forms of marine life. Regional protocols
for protected marine and coastal areas have been developed on the basis of this provision: they are
discussed at the end of the following section.

8.2.2 Regional Instruments

Many regional environmental instruments establish area-based conservation requirements that can
be applied to wetlands. Terrestrial agreements include:

- the 1940 Western Hemisphere Convention (America) and in a subregional context, the
1994 Central American Forest Agreement, the Biodiversity Protection Agreement and the
System for Protection of Priority Natural Areas in Central America;

- the 1968 Algiers Convention (Africa) and various sub-continental mstruments including
the Convention establishing the Lake Chad Basin Commission® which lays down
requirements for the establishment of protected aress to preserve the fragile ecosystems
around Lake Chad;

- the 1976 Apia Convention (South Pacific) which aims to conserve representative samples
of natural ecosystems, wildlife and their habitats, consistent with customary use of areas
and species in accordance with traditional cultural practices. Along traditional lines, it
provides for the creation of protected areas and the protection of species, lists of which are
to be drawn up by each Contracting Party;

S see generaly Brunckhorst D.J. (Ed). 1994. Marine Protected Areasand Biospher e Reser ves:
Towards a New Paradigm, Proceedings of the First International Workshop on Marine and
Coastal Protected Areas, Australian Nature Conservation Agency, Canberra 1994.

52 As discussed in Chapters 5.2.4 above and 9.2 below.
53 source: Biosphere reserves, Bulletin of the International Network, n°4, December 1996.

5 Adopted on 22 May 1964 by the four riparian States of Lake Chad (Cameroon, Chad, Niger
and Nigerid). This Convention and other African regional agreements for cooperation over
shared water systems are discussed further in Chapter 22 below.
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- the 1985 ASEAN Agreement (South-East Asia, not yet in force) contains specific
obligations related to the creation of protected areas, including coastal and marine areas.
Unlike several of the above-mentioned treaties, it provides for the establishment of
ingtitutions (a Secretariat, national foca points and regular meetings of the Contracting
Parties) to oversee and review implementation.

At pan-Euro level, the 1979 Convention on the Conservation of European Wildlife and
Natural Habitats™ (the Bern Convention) lays down area-based obligations without any reference
to protected areas. Parties are required to take appropriate and necessary measures to ensure the
conservation of habitats of wild flora and fauna species, especialy those which are listed as fully
protected in Appendices | and |l to the Convention. In addition, they must take measures for the
conservation of endangered European natural habitats, including wetland types such as peatlands
and salt marshes, irrespective of the endangered species that these may contain.*® Parties are free
to use any lega instrument of their choice to fulfil these obligations. The Convention's decision-
making body takes the form of a Standing Committee composed of representatives of dl the Parties,
which meets annually and which may address recommendations to individual Parties.’

Within the European Union, two Directives® contain specific provisions for the conservation
of wetland areas.

The 1979 Wild Birds Directive® sets out a list of speciesin Annex | whose habitats require
specid conservation measures. Member States are required to establish Special Protection Areas
for the conservation of these habitats and, for that purpose, must identify and protect the most
suitable territories in number and size. This obligation also applies to the breeding, moulting and
wintering areas and staging posts of regularly occurring migratory species not listed in Annex .
Parties must aso pay particular attention to the protection of wetlands, especialy to wetlands of
international importance.

The 1992 Habitats Directive® is the most comprehensive instrument for nature conservation
adopted to date in the European Union (unique in that it is a supra-nationa lawmaking body on
which a series of treaties have conferred competence for subjects that now include environmental
protection and nature conservation). The Directive reflects and contributes to the trend in many
developed countries to focus on safeguarding remaining natural habitats and the habitats of
endangered species. Its level of scientific and legal specificity is of particular interest, because
precise verifiable obligations of the type described below begin to make it possible to identify and
act upon cases of national non-compliance.

% Bemn, 19 September 1979; in force 1 June 1982.

% Ar. 4.

57" This body has proved particularly vigilant in supervising compliance with treaty obligations
and has opened "case files' relating to possible violations relating to European wetlands or
wetland-dependent species (see Chapter 21 below).

58 Member States of the European Union (currently fifteen in number) are required to transpose
requirements contained in Directives into their national legidation by a specified date.
Directives generally establish obligations of result, leaving Member States free to select the
most appropriate legal means to achieve the agreed objectives.

%9 Council Directive 79/409/EEC of 2 April 1979 on the Conservation of Wild Birds, OJL 103,
25 April 1979 as amended.

60 Council Directive 92/43/EEC of 21 May 1992 on the Conservation of Natural Habitats and of
Wild Fauna and Flora. The following summary is necessarily only a brief overview.
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The Directive provides for the devel opment of acoherent ecol ogical network known as Natura
2000 made up of listed endangered natural and semi-natural habitats, independently of the species
whichthey may contain, aswell ascrltlcd habitats of endangered species (including the otter Lutra
lutra and various fish species).®" Wetland habitat types make up about a third of these habitats of
Community interest. Inland wetlands range from Mediterranean temporary ponds and Irish
turloughs to active raised and blanket bogs, calcareous fens with Cladium mariscus and Carex
davalliana, petrifying springs with tufa formation (Cratoneurkm), apine pioneer formations of
Caricion bicoloris-atrofuscae and bog woodland. Listed coastal habitat types include, to the
marine side, sandbanks, posidonia beds, estuaries, mudflats and sandflats, lagoons, large shallow
inlets and bays, reefs and marine columns in shallow water made by leaking gases. Terrestria
coastal habitats comprise vegetated seacliffs, shingle and stony beaches, annua vegetation of drift
lines, perennlal vegetation of stony banks, salt marshes, salt meadows and dunes with natura

vegetdti on®

The Directive sets out athree-step procedure for the identification and designation of sitesthat
will form part of Natura 2000.

Firstly, each Member State proposes a list of sites, based on scientific criteria® indicating
which listed habitat types and native species the siteshost: thisinformation must be transmitted to
the Commission within afixed period, together with information on the site which includes amap
and specmed data. Secondly, the Commission selects Stes of Community Importance from these
national lists* with the agreement of the Member State concerned, and draws up the List of Sites
of Community Irrportance65 Sites may be of importance for the entire Community or for one of
itsfivebi ogeographwd regions (Alpine, Atlantic, Continental, Macaron&lan and Mediterranean).
Sites containing "priority natural habitat types" and "priority species'® (for which the Community
has particular responsibility given the danger of such habitat types disappearing or the proportion
of such species natural range falling within the European territory of Member States) are
automatically classfied as Sites of Community Importance. Thirdly, Member States must
designatethe listed siteson their territory as Special Areas of Conservation (SAGs) within Six years
and enact appropriate conservation measures to_maintain and/or restore such habitats and wild
faunaand flora at favourable conservation status.®’

Within SACs, Member States may choose any suitable method to avoid the deterioration of
natural habitats and species’ habitats as well as the disturbance of the species for which the areas
have been designated. The Directive provides guidance on the range of appropriate legd tools.
These may include "appropriate management plans specificaly designed for the sites or integrated
into other development plans, and appropriate statutory, administrative or contractual messures

6L Listed in Annexes | and I respectively.

62 The EU Habitats Committee adopted an Interpretation Manua in 1996.
63 Setoutin Stage 1, Annex I11.

64 Again according to scientific criteria, set out in Stage 2, Annex I11.

65 In accordance with the procedure laid down in Article 21. The List must be established within
sx years of the naotification of the Directive.

8 |ndicated by an asterisk in Annexes | and |1 respectively.

67 Article 5 sets out a procedure to be followed in the event of any disagreement over listing
between the Commission and Member States. It establishes abilateral consultation procedure
for caseswhereaMember Stateomitsfromitsnational list asitethat the Commission consders
essential for the maintenance of a priority habitat type or the survival of a priority species. If
no agreement can be reached, the find decision on whether or not to list a Site is taken by the
Council, acting unanimously.
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which correspond to the ecological reguirements of the natural habitat typesin Annex | and the
speciesin Annex || present on the sites".*® Special obligationsrelating to the conduct of and criteria
for environmental impact assessment of plans or projects that may have a significant effect on
SACsarelaiddown.®

The detailed procedures described above shows that Member States have relatively little
discretion in the choices they may make. Once a Site is recognised as being of Community
Importance, it must be protected. Disputes may arise with regard to the characterisation of a site
as being of "Community Importance”, but not over the obligation to preserve the dte if its
importance is undisputed.

8.2.3 Wetland Conservation Under the Regional Seas Conventions

Protocols for the creation of marine and coastal protected areas have been adopted under four of
the Regional Seas Conventions concluded to date. These respectively concern the Mediterranean
(the 1995 Barcelona Protocol, which will replace the 1982 Geneva Specialy Protected Areas
Protocol), ™ the Caribbean (1990 Kingston Protocol),” Eastern Africa (the 1985 Nairobi Proto-
col)™ and the South-East Pacific (the 1989 Paipa Protocol).” All but the Paipa Protocol contain
measures for the protection of threatened or vulnerable species. However, none of them cover
matters related to fisheries: there is dso no provision for institutional coordination with the
competent regional fisheries commissions.™

Each Protocol covers the terrestrial coastd zone as well as a defined marine area. The 1990
Kingston Protocol applies to the whole watershed of streams flowing into the Convention Area,
whilst the 1995 Barcel ona Protocol extendsinland, inthe case of watercourses, up tothe freshwater

8 Ar.6.1.

O Art. 634 se Chapter 17 below. See dso Chapter 23 for a discussion of regional wetland
networks.

0 The Protocol concerning Specially Protected Areas and Biological Diversity in the Mediter-
ranean (Barcelona, 9-10 June 1995, not yet in force) was concluded under the Convention for
the Protection of the Marine Environment and the Coastal Region of the Mediterranean (the
new name for the Convention for the Protection of the Mediterranean Sea against Pollution,
adopted in Barcelona, 16 February 1976 and amended on 9-10 June 1995.

71 The Protocol on Specialy Protected Areas and Wildlife in the Wider Caribbean Region
(Kingston, Jamaica, 18 January 1990) to the Convention for the Protection and Devel opment
of the Marine Environment of the Wider Caribbean Region (Cartagena de Indias, 1983).

2" Protocol on Protected Areas and on Wild Faunaand Florain the East Africa Region (Nairobi,
21 June 1985) to the Convention for the Protection, Management and Development of the
Marine and Coastal Environment of the Eastern African Region, (Nairobi, 21 June 1985, in
force 30 May 1996).

3 Protocol for the Conservation and Management of Protected Marine and Coastal Aress of the
South-East Pacific (Paipa, Colombia, 21 September 1989), adopted under the Convention for
the Protection of the Marine Environment and Coastal Areas of the South-East Pacific (Lima,
1981).

" For reasons of space, this discussion deals only with the protocols to the regional sess
conventions. For a more detailed analysis that includes other relevant instruments, see
generdly deKlemm, C. 1999. FisheriesConservation andManagement andthe Conservation
of Marine Biological Diversity.
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limit and specificaly applies to terrestrial coastal areas, including wetlands, designated by the
Parties. These two instruments thus provide alegal basis for ecological unit management and can
be used to support abasin-wide integrated approach to the conservation or restoration of river and
estuarine habitats and the management of species dependent on such habitats. Both of these
Protocols provide for the establishment of criteria for the identification, selection, establishment,
management and protection of marine and coastal protected areas. Nominations are made by the
Party concerned, in accordance with guidelines and criteriaadopted by Meetings of the Parties, and
are subject to evauation by a Scientific and Technical Advisory Committee before the protected
areamay be included in the List by the Mesting of the Parties. Delisting must follow the same
procedure as listing. These conditions provide important safeguards for the quality and long-term
conservation of protected areas included in the List.

The Protocols lay down substantive measures with regard to the management of protected
areas.” The Paipa Protocol, for instance, contains an important obligation to prohibit activities
relating to prospecting and mining of the soil and subsoil of protected areas, to regulate al
scientific, archaeological or tourist activity in these areas and generally to prohibit any activity
liable to have adverse effects on the species, ecosystems or biological processes they contain, or
on their status as national scientific, ecological, economic, historical, cultural, archaeologlcal or
touristic assets.”

The 1995 Barcelona Protocol is unique in providing for two categories of protected areas.

Specialy Protected Areas (SPAS) may be established in marine and coastal zones under a
Party's sovereignty orjurisdiction, in order to safeguard representative types of coastal and marine
ecosystems, threatened habitats, critical habitats for certain species or sites of particular scientific,
aesthetic, cultural or educational interest. Protection measures to be taken rel ate to the dumping or
discharge of waste or harmful substances; the passage, stopping or anchoring of ships, the
introduction of alien species and genetically modified organisms; activities involving the explo-
ration of the sea-bed; fishing and hunting; taking and destruction of and trade in wild animals and
plants.”” The Protocol aso lays down a comprehensive series of planning and management
measures for SPAs. These include the development and adoption of a management plan for each
SPA, which should specify the legal and institutional framework and applicable management
measures. Other requirements relate to monitoring, active involvement of local communities,
financia mechanisms, permit procedures for activities compatible with the conservation objec-
tives of the SPA, training and contingency plans. In an important and innovative provision, Parties
must endeavour to ensure the coordination of the administration and management of the specidly
protected area as awhole where the SPA is amixed land-seaarea™

The second category of protected areasisthat of Specially Protected Areasof Mediterranean
Importance (SPAMIS).” These may be established in marine and coastal zones subject to the
sovereignty or jurisdiction of the Parties or, following a speciad procedure laid down by the
Protocol, in zones partly or wholly on the high seas. The SPAMI Ligt may include stes of

> The Protocols all specify that measures taken to protect marine areas must be in conformity
with international law. The 1982 UNCLOS does not impose restrictions on the powers of a
coastal dtate to adopt conservation measure in its interna waters or, subject to the right of
innocent passage by foreign ships, in the territorial sea.

6 Art. V.

T Art. 6.

8 Article 7.4.

79 Covered by Articles 8-13.
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importance for conserving the components of biologica diversity in the Mediterranean, those
which contain ecosystems specific to the Medliterranean area or the habitats of endangered species,
and those that are of specid interest at the scientific, aesthetic, cultural or educational levels®
Inclusion of an areaiis subject to decision of the Meeting of the Parties. An area should only belisted
if it meatsthese criteriaand has alegal status guaranteeing itslong-term protection, amanagement
body endowed with sufficient powers, means and human resources to prevent or control activities
likely to be contrary to its aims. A management plan and a monitoring programme should also be
in place. Significantly, al Parties agree not to authorize nor undertake any activities that might be
contrary to the objectives for which the SPAMIs were established.

The Barcelona Protocol is the most advanced of the regiona seas protocols and, with its
amended parent Convention, provides a comprehensive basis for regional implementation of the
Convention on Biological Diversity. Together with the Kingston Protocol, such instruments
egtablish a supportive lega climate for integrating protection of coastal and marine wetlands into
broader land and sea planning. However, it should again be emphasized that even in countries
which haveratified such instruments, the legal and ingtitutiona framework rarely makesit possible
to establish mixed land-sea protected areas or ingtitutional coordination, as discussed below. At
globa level, moreover, there are fill many regions, notably parts of Asia, which do not have any
equivdent instruments applicable to coastal and marine wetlands.

8.3 Considerations for Implementation at National and
Local Level

The preceding sections show that whilst international law establishes broad requirements for area
based conservation, it is flexible as to how these should be implemented and by whom. Binding
obligations are basically limited to general principles or performance standards, leaving it to each
country to enact and apply its own legidation, according to its particular conditions. The absence
of a prescriptive element does not weaken the obligation to conserve and manage to achieve the
respective objectives. Depending on the size and ecological and socio-economic characteristics of
agiven wetland, legal mechanisms may range from protected areasto targeted conservation orders,
designation of categories of areas of natura interest, specia land use controls under physical
planning legidation and non-regulatory approaches including management contracts.

The diversity of possible approaches is illustrated by national treatment of Ramsar Sites. In a
global perspective, the use of protected area instruments for designated Ramsar sites is probably
the most common approach. In Peru and India, for example, dl Ramsar sites have been formaly
designated as protected areas athough management planning is only mandatory under Peruvian
legidation. Nevertheless, there are wide differences even between neighbouring countries:
Denmark and the Netherlands, for instance, have interpreted the site-specific provisions of the
Convention to quite different effect. Denmark considers that designated Ramsar sites should not
be restricted to sites which are subject to specific conservation regimes (e.g., statutory protected
areas) and has therefore developed advanced procedures for nominating and securing the protec-
tion of Ramsar sites on ‘ordinary land".® In contrast, the policy of the Dutch government has been
that only those sitesthat aready enjoy the status of formally protected areas or nature reserves may

8 Criteria for the listing of SPAMIs (Annex 1) comprise uniqueness, natural and cultural
representativeness, diversity, naturalness and the presence of habitats that are critica to
endangered, threatened or endemic species.

8L Enemark, J. 1998. Wetlands-related Legidationand|nstitutionsinthe Wadden Sea Countries
(citing Koester V. (1989): The Ramsar Convention on the Conservation of Wetlands. A Legal
Analysis of The Adoption and Implementation of the Convention in Denmark).
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be designated for inclusion in the Ramsar List. This means that greater reliance has been placed on
land use planning than on site designation and greater prominence given to generalised policies for
implementingwiseuse.

As emphasized throughout this book, there is no blueprint for these important strategic
choices. The effectiveness of site-specific conservation ultimately depends not on the individua
instrument selected, but rather its degree of compatibility with broader land- and water-use policies
and norms. Severa countries have integrated protected areas and restrictive zoning techniques
within their land use planning systems and al so provide for arange of other area-based conservation
measures. However, it is still more common, particularly in developing countries, for protected
aress to be divorced from spatid planning and for legal frameworks to provide few incentives to
manage natural areasto provide environmental goods and services for the community. As aresult,
strictly protected aress (national parks and equivaent reserves) have to assume the whole burden
of securing benefits which could be produced in other types of areas managed for conservation
through the efforts of private landowners, triba groups and management of limited access
resourcesby traditional users.®

There is undoubtedly scope for very positive articulation between regiona planning and
protected areas, which may play a catalyst role at the scale of river basins and catchments®
Although they can only cover arédatively smal proportion of the entire catchment, they help to
conserve natural vegetation cover and to maintain or restore awider range of protective ecosystem
functions. They may also serve to focus investment in sound land management and sustainable
devel opment in the buffer zone and surrounding areas. Protected areas that support "non-structural
approaches to managing water flow" can contribute to integrated management of floodplain
ecosystems through the conservation of important sites and access rules that regulate use of
resources. in certain aress or at certain seasons (for example, fish nurseries, floodplain forests or
pasture).®

Much remains to be done, however, before site-specific protection of wetlands becomes fully
integrated as an active component of wiseuse policy and planning. Chapters9 and 10 consider legd
techniques for more integrated approaches to protected wetland instruments. Chapter 11 outlines
other types of site-specific instruments applicable to wetlands.

& ibid. (citing Tweede Kamer der Staten Generaal. Vergaderjaar 1985-1986. Waddengebied.
17990, nr. 24. (Notitie over de uitvoering van de Wetlands-Conventie).

83 See generdly Barborak, JR. 1995, supran. 2.
See further Skinner, J. 1992. Wetlands and Biodiversity - The Needfor Protected Areas.
Dugan, P. and Maltby, E. 1995. Protected Areas and the Hydrological Cycle at p. 112.
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Chapter 9
Adapting Protected Area Instruments to Wetland
Characteristics

9.1 Overview of Protected Area Objectives and Management
Categories

The term "protected area" functions as convenient shorthand to denote a wide range of highly
diverse instruments established for the maintenance of essentia ecological processes and life
upport systems, the preservation of genetic and biological diversity and the provision of spiritual,
intellectual, socid and economic opportunities through conservation and ecotourism.® Whilst
popular perceptions of protected areas are often restricted to highly restrictive statutory designa-
tions, thisis not in fact justified by the broadly-based definitions adopted in certain tresties or by
international organisations. The CBD defines "protected areas” to include geographically defined
aress "designated or regulated and managed to achieve specific conservation objectives'. IUCN-
The World Conservation Union refers to "an area of land and/or sea especially dedicated to the
protection of biological diversity, and of natural and associated cultura resources, and managed
through legal or other effective means'.¥” These definitions are sufficiently comprehensive to
support instruments designed for wetland subject to intensive land use and socio-economic
pressures as well as pristine and remote areas.

Itisat national leve that the scope of protected areainstrumentsis frequently narrowed down.
Protected area legidation was usually developed separately from species-based legidation which
regulates activities such as hunting, fishing and possibly forestry and this functional division is
often il reflected in overlapping administrative arrangements and the absence of cross-sectoral
resource management strategies. Wheresas flexibility is necessary to design appropriate protected
areas, national legd systems often provide for only a limited range of tools (possibly scattered
amongst forestry, protected areas, wildlife and/or planning laws) which often have abias towards
strict conservation rather than sustainable use. This is doubtless one of the reasons why the concept
of protected areas lacks popular legitimacy in certain regions of the world, particularly in the
context of wetlands subject to diverse human demands.

IUCN has promoted acommon frame of reference for al types of protected areas by adopting
a classfication sysem comprised of Sx management categories and has formally urged dl
Governments to consider the relevance of these protected area management categories to national
legidation.® The six categories are:

8 Skinner, J. 1992. Wetlands and Biodiversity - The Needfor Protected Areas.

87 JUCN 1990. A Frameworkfor The Classification of Terrestrial and Marine Protected Areas,
Report of the Commission on National Parks and Protected Areas (now entitled the World
Commission on Protected Areas).

First developed in 1978 and formaly revised in 1994 by the 19th session of the IUCN Genera
Assembly (Resolution 19.4, BuenosAires): thisissupportedinter aliain Synge, H (ed.). 1994.
Parksfor Life: Actionfor Protected Areasin Europe. ThisPlan was developed in consultation
with over 200 individuas (including the authors of this book) and ingtitutions, under the
auspices of a Steering Committee which included representatives of the IUCN-WCPA, the
Federation of Nature and Nationa Parks in Europe (FNNPE), the World Wide Fund for Nature
(WWF) and the World Conservation Monitoring Centre (WCMC).
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() Strict Nature Reserve/Wilderness Area (managed mainly for science or wilderness
protection, so as to preserve its natural conditions: access is ether prohibited or
severdly restricted).

(I Nationa Park (managed mainly for ecosystem protection and recreation; accessibleto
visitors in accordance with management policies).

(1) Natura Monument (managed mainly for conservation of specific natural festures of
outstanding significance together with their associated flora and fauna).

(IV)  Habitat/Species Management Area (managed mainly for conservation through man-
agement intervention to ensure maintenance of habitats and/or to meet the require-
ments of particular species). This type of area often denotes semi-natura habitats that
have to be maintained at a certain level of succession. In Europe, there are more than
10,000 "managed nature reserves' of this kind. Although they are often very small,
they are usudly located in places vital for survival of species and habitats and thus
make a much bigger contribution to biodiversity conservation than size alone would

imply.®

(V)  Protected Landscape/Seascape (managed mainly for landscape or seascape conserva
tion and recreation). In areas of thistype, the interaction of people and nature over time
has often produced distinctive characteristics, with significant aesthetic, cultural and/
or ecological values and often with high biological diversity.

(V1) Managed Resource Protected Area (managed mainly for the sustainable use of natural
ecosystems). Such areas contain predominantly unmodified natural systems managed
to ensure long-term protection and maintenance of biological diversity whileproviding
at the sametime asustainable flow of natural products and services to meet community
needs.

These management objectives provide a useful starting point for classifying the types of
wetland protection instruments used in different countries and for detecting gaps or wesknessesin
protected area coverage. Aninteresting study into the use of protected areainstruments for Ramsar
implementation™ drew attention to the uneven spread of protection instruments across these
categories. Theinstruments most commonly used for Ramsar siteswere Category | naturereserves,
used by al Partiesfor at least one site. Thiswasfollowed by Category 11 national parksused in 93%
of respondent countries. There were almost no exampl es of suchinstrumentsbeing used in amarine
context or for artificial wetlands. Most or all Parties thus confer the strictest form of protection on
at least some of their most important wetlands by means of general protection instruments designed
to promote dl aspects of nature conservation within a given area. Category | instruments clearly
lend themselves to areas not subject to human use, including caves which are currently under-
represented on the Ramsar List: in France, for instance, there is a least one nature reserve which
has been established specifically for the protection of a cave in the Departement de I'Aude. The
Decree creating the reserve prowd&s for the protection not only of the cave itsdlf but also of the
adjacent areaon the surface™

8 Synge, H (ed.). 1994. supran. 3.

%0 See Untermaier, J. 1991. Aires protégées et zones humides. The research was based on a
guestionnaire circulated in 1987, which means that the specific percentages contained in his
report will have changed: the analysis is nevertheless till pertinent.

91 Decreeof 17 August 1987, establishing anature reservefor the protection of cave TM71 in the
Department of the Aude.
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In contrast, much less use was made of specialized protection instruments within Category
IV.® particularly in very large wetlands. These instruments are focused on relatively narrow
objectives and the areas covered rarely have their own management structures: such instruments
probably offer the greatest potential for establishment and/or management by private entities,
including non-governmental associations. Nearly haf of the countries questioned had used
Category 111 designations for Ramsar sites (by way of example, this category includes instruments
such as the United Kingdom's Sites of Specia Scientific Interest).* Use of Category V protected
landscape/nature park instruments for Ramsar sites was negligible.

Theresearch al so emphasized the uneven distribution of protection instruments across habitat
types. The best protected wetland types were lakes and inland marshes, arguably because they
combine ecological, recreational and landscape values and may contain "flagship” speciesin the
form of vast colonies of migratory birds. Game reserves were frequently used for interior marshes
and ponds rich in waterfowl hunting, as they are relatively easy to ingtitute (including by private
associations) and are targeted in their scope and effects. Conversely, certain wetland types were
very poorly represented as protected areas, particularly floodplains, wet grasslands, peatbogs and
coastal zones/coastal marshes. The protection applied to floodplains and al so to coastal and marine
wetlands situated in the public maritime domain, tended to be indirect in character: in some cases,
nature conservation benefits resulted incidentally from the specia planning status and land-use
controls applicable in such areas. Multiple use instruments were extremely rarein aluvia plains
and coastal zones, presumably due to the prevalence of competing economic interests notably for
agriculture and tourism.

Whatever the size or management category, two basic criteria should be applied to protected
wetlands as to any other protected areas in order tojustify human and financia investment therein.
Mesasures must be taken to maintain and preferably enhancetheir ecological character (theintegrity
objective) on along-term basis (theperennity objective). Since protected areas are established by
or under legidation, certain legal safeguards therefore need to beincorporated into the selection and
establlshment procedures for protected aress to fulfil these common objectives of perennity and

integrity.>

The integrity objective relates not only to the management and control of human activities
within protected wetlands but also to external activities that generate potentially damaging
processes. It is of course particularly demanding to fulfil this objective with regard to wetlands,
which fit awkwardly within the conventional matrix of protected areas because they are so often
managed with minimal reference to the hydrological cycle and the wider physical, economic and
socia context. This may be relatively unimportant for certain habitat types (glaciers, caves, small
scattered ponds) but is quite unsatisfactory in larger protected areas where maintenance of
ecological character depends on compatible provisions in wider land and water use policy. For this
reason, as discussed in the following chapters, legidation needs to support the use of buffer and
trangtional zoning, protection of watersheds and groundwater zones and ecologically rational
delimitation of protected wetland boundaries.

2 g ngle purpose instruments such as game and fisheries reserves, used respectively in 64% and
57% of respondent countries.

% Thisfigure may be artificialy low as Sites or monuments designated within the boundaries of
national parks can disappear from the statistics. In addition, many laws restrict the grounds for
classfication to cultural or historic interest or do not provide for classification based on
ecological interest (Untermaier, J. 1991. supran. 5).

% These objectives have aready been discussed in an international context in Chapter 8 above:
for a more detailed discussion, see de Klemm, C. in collaboration with Shine, C, 1993.
Biological Diversity Conservation and the Law: Legal Mechanismsfor Conserving Species
and Ecosystems.
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The perennity objective recalls the fact that protected areas are human institutions, which are
never everlasting because what can be done by one law can dways be undone by another.
Legidation should therefore contain prowsaons (corresponding to Ramsar™ and other treaties or
programmes discussed in Chapter 8.2 above)® to make the abolition of protected aress at least as
difficult astheir establishment. The general rule should bethat the samelegal procedure which was
used to establish the protected area must be used to abolish it or reduce its size: for example, if a
national park has been created by Act of Parliament, another Act of Parliament is required to de-
establish it. If a public enquiry is mandatory before a decree creating a park or reserve may be
adopted, a public enquiry should similarly be required before a decree abolishing that park or
reserve can be promulgated.

There are ill very few laws that make specific provision for the creation of protected
wetlands: it is much more common for wetland protected areas to be in exactly the same way as
any other habitat type benefiting from a statutory designation. A promising exception is the
Ugandan National Environment Statute of 1995. Section 38 generally empowers the National
Environmental Management Authority, in consultation with lead agencies, District Environment
Committees and locd environment committees, to establish guidelines for the sustainable
management of wetlands, to identify wetlands of local, national and international wetlands and to
declare wetlands to be protected wetlands. Where wetlands are declared as protected, human
activities may be excluded or limited. However, it is too soon to assess the implementation of this
provision and, more specificaly, to know whether guidelines will be drafted in a broad spatia
perspective (coordination with external activitiesand policies) orin atraditional compartmentalised

way.

The following sections consider some of the main issues for consideration when developing
protected area instruments for the conservation and wise use of wetlands.

9.2 Factors of Particular Relevance to the Selection and
Design of Protected Wetlands

9.2.1 Determination of Boundaries and Management Powers

One of the conclusions to the 1993 Additional Guidance is that wise use must take account of the
problems of the coastal zone or catchment area within which individual wetlands are situated.
However, thisis far from being achieved even for Ramsar sites, whose conservation istheoretically
apriority for the country on whose territory each is situated. The boundaries of many designated
wetlands are often delimited more forjurisdictional than ecological reasons. Moreover, the powers
of the management authority or equivalent body often do not extend to consultation or joint-
decision making on potentially damaging policies and plans beyond the park boundaries.

Well-known Ramsar sites that have been degraded by externally-generated processesinclude
the Sundarbans mangrove forest in Bangladesh, whose ecological character has been adversely
changed by reduction of freshwater flow through its river system. The Ramsar COP has addressed

% Art. 4.2 (Parties which delete or restrict the boundaries of a listed wetland in their urgent
national interests to compensate as far as possible for any loss of wetland resources and in
particular, to create additional nature reservesfor waterfowl and for the protection, either in the
same area or elsewhere, of an adequate portion of the origina habitat).

% E.g., the Kingston and Barcelona Protected Area Protocols. A bi osphere reserve should only
be delisted in accordance with aspecial procedurelaid down by Article 9 of the 1995 Statutory
Framework of the World Network of Biosphere Reserves.
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a specific recommendation to the Government of Bangladesh to adopt mitigation measures to
remedy this problem.%” Another example concerns the Everglades National Park in Florida, which
has been serioudy degraded by the construction of a water-control system north of the Park to
service expanding human settlements and agriculture: this has reduced water levels within the Park
by hdf. The Everglades origind boundaries have aready been extended by specia legidation,
thus expanding the geographical area within which protection measures may be instituted. The
Ramsar dte has been listed in the Montreux Record because of disruption of the natura
hydrological regime and the United States is now developing extensive restoration measures to
restore the site's ecological character. If approved by Congress, the anticipated cost of the
restoration programme will be around $7.8 billion over twenty years. It would involve the
destruction of dykes that keep water from reaching the Everglades, Government purchase of
thousands of acres of land to act as reservoirs for increased water flow, drilling of hundreds of deep
wellsto store excessrainwater for the dry months of the year and certain flood control measures.®

In Spain, the Doffana National Park® was seriously damaged in awell-publicised toxic spill
in April 1998 that arose from the collapse of the dam wall to apyrite mine located upstream on the
River Guadiamar. The pollution was transported downriver and over 6,000 ha of the park serving
as buffer zone to Dofiana were covered by mud rich in heavy metals. In response to this disaster,
a thorough system of ecological monitoring had been set up to follow the possible effect of the
pollution on ecosystems. More fundamental changes of a legal character have also been deter-
mined: the Autonomous Community of Andaluciais create a "linear park” through the polluted
area, which would be taken out of agricultural use and managed for conservation. The Central
government has developed the "Dofiana 2005" restoration programme which is designed to re-
establish the natural functioning of the Dofiana ecosystems by a number of land acquisitions and
ecol ogi cal restorationprogrammes.'®

Externally generated processes are not necessarily water-borne and factors that impact on
critical habitats may occur at considerable distance.’® Someterrestrial parts of the Okavango Delta
in Botswana (with an area of 6,864,000 hectares, the largest Ramsar site in the world) have been
adversdly affected by overgrowing. Thisis at least partly due to the construction of a buffalo fence
in part of the Kaahari Desert to control cattle disease, which has impeded the annual migration of
antelopes and other ruminants into the Delta.

Such examples illustrate the artificial or illogical nature of the premise that wetlands can be
adequately protected by applying specia controls within avery limited radius or by drawing up a
restrictive list of controlled activities. Particularly in the context of inhabited protected wetlands,
a shift is needed from protecting circumscribed areas and various species from outside influences
to working with such influences on a sustainable basis, both within and outside protected areas.

97 Recommendation 6.17, paragraph 22 (Brisbane, 1996).

% Recommendation 6.17, paragraph 24 (Brisbane, 1996); seealso Saving the Everglades: Water
in, Water Out, Economist, 6 February 1999.

9 A Ramsar site that also holds the European Diploma conferred by the Council of Europe. The
Diploma, established in 1965 by the Council of Europe's specialised Committee for the
Conservation and Management of the Environment and Natural Habitats, may only be awarded
after an on-the-spot appraisal by an independent expert, accompanied by a member of the
Council of Europe Secretariat, followed by a decision of the Committee of Ministers of the
Council of Europe.

10 see Proceedings of the Standing Committee to the Bern Convention, December 1998 and
specificaly documents T-PVS (98) 73 Government Report and T-PV'S (98) 70 Report from
SEO-BirdLife.

101 McNeely, JA. (ed.). 1995. Expanding Partnershipsin Conservation at p. 98.
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This has implications for the delimitation of protected area boundaries, which need to reflect
natural and social systems more accurately by following the irregular but natural boundaries of
landforms, watersheds or migratory patterns. It also hasimplications for the management policies
pursued in the surrounding watershed or coastal area, which must support wise Use ¢ of land and
water resources in order to minimize wetland degradation from damaging processes.'®

The interface between protected wetland integrity and control of external impacts will depend
to alarge extent on the management regime established for the area. Most protected arealaws make
it possible for the competent national or subnational authority to prohibit or regulate specified
activities within designated areas, primarily to prevent unsustainable land use or overexploitation
of wetland biodiversity. Thisis of course essential, the core mission of management ingstitutions
being to pro tect resources for thelong term and produce asustainable flow of wildland services for
a naion.™ In addition, the management base for protected wetlands needs to be broadened in two
respects.

Firstly, management bodies do not operate in a vacuum and their relationship with other
sectoral public agenciesis of great importance. All statutory agencies, including utilities compa-
nies, should be required to coordinate their activities within protected areas and surrounding
zones.'™ This is very often not the case. In Peru, 195 for example, the planning and management
of wetlands as " protected natural areas" isentrusted to the national conservation agency, INRENA,
but other ministries maintain their responsibilities on resources and activities, even within these
protected areas and there is no legal requirement for prior consultation or joint decision-making.
Secondly, the competent agency or management authority should be formdly involved in or
consulted about regional planning and individual development proposals within the watershed,
catchment or coastal unit of the wetland concerned. This is rare at present: few laws provide a
statutory basis for management authorities (or private wetland owners) to be informed about
potentially damaging plans and projects beyond the boundaries of protected wetlands.

Another important issuerelatesto the appropriate level of management for protected areas. As
discussed in Chapter 6 above, there is a generalised trend towards decentralisation of specific
authority and responsibility to local managerial level. However, particularly where nationally or
internationally important wetlands are concerned, it is important to strike a balance between
exclusively centralised control and excessive decentralisation, loca control or unofficid semi-
privatisation. 1% 1t s self-evident that local interests differ from those of Government, although this
canwork in both directions. The Tasmanian Dams case'® provides one exampleof legisiativeand
judicial action by afederal government to ensure that treaty commitments accepted at national level
were not overridden by incompatible project authorisation at subnational (state) level. In other
cases, however, incompatible projects may be ingtituted at national level and opposed locally, by
affected communities, stakeholders or NGOs. In such cases, the availability of judicial review in
administrative law will be a necessary precondition to curbing possibly unlawful actions or
omissions by public bodies.'® Legisation should therefore provide for some form of supervisory

1% \/an Droste, B. 1995. Biosphere Reserves: A Comprehensive Approach.
108 Barborak, JR. 1995. Ingtitutional Optionsfor Managing Protected Areas.

104 As recommended inter aliain Synge H. (ed.). Parksfor Life: Actionfor Protected Areasin
Europe.

105 splano, P. 1998. Reviewing Laws and Institutions relevant to Wetlandsin Peru.
106 Barborak, JR. 1995. supran. 18.

107 Commonwealth of Australia v. State of Tasmania, High Court of Australia (1983), 68 I.L.R.
266 (see Chapter 82 above).

108 See Chapter 21 below.
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ingtitutional mechanism to ensure that outstanding areas are managed to appropriate and scientifi-
cdly based standards to ensure their integrity and perennity.

9.2.2 Under-representation of Coastal and Marine Protected Areas

Coagtd and marine protected areas are grossly under-represented in comparison to their terrestrial
counterparts. Thisis partly dueto animbalance of scientific research: whilst aclassification system,
largely based on phytology, has been devel oped for terrestrial habitats, thereis still no comprehen-
sve equivaent for marine habitats other than coral reefs, seagrass beds and some coastal wetland
complexes. Itis dso due to the legal imbalance outlined below.

At international level, dl global conservation treaties and many regional instruments notion-
dly gpply to marine areas and species as well asto land, but in practice their coverage of marine
aressis very limited. Few coastal or marine areas have been designated as World Heritage Sites,
the most famous one being the Australian Great Barrier Reef. As noted in Chapter |, the Ramsar
Convention does not define the coastal zone and relatively few coastal or marine wetlands have yet
been included in the Ramsar List. The COP has acknowledged the under-representation of coral
reefs, mangroves and seagrass beds on the Ramsar List and has urged Parties to designate wetlands
of these types that meet the Convention's criteria’® Increasing attention has also been pald tothe
need to protect key coastal habitats for fish, particularly as spawning areas and nurseries™ This
evolution reflects the recommendations in Agenda 21, adopted by the UNCED in 1992, for States
to identify marine ecosystems of high biodiversity and productivity and other critical habitat areas
and to provide Decessary limitations on use in those areas, inter alia through the designation of
protectedareas.™*

The weak or non-existent status of coastal and marine protected areas has now been addressed
by the Convention on Biological Diversity, through its 1995 Jakarta Mandate. The Mandate
contains aprogramme element on marine and coastal protected areas, which are acknowledged to
play avitd role in protecting ecosystem processes and functions as well as specific species and
stocks. It recognizes that there are currently many gaps in the kinds of ecosystems and species that
are adequately protected and that in many countries the lack of training, finance and technical
capecity and enabling legidation often limits their effectiveness. The Mandate calls for the
integration of such protected areas into wider strateglec for preventing adverse effects to marine
and coastal ecosystems from external activities;™ the development of criteria for the establish-
ment and management of such areas, including as critical habitats for marine living resources; the
exchange of research and management information; and the provision of incentive measures.
Important progress in this respect has been made a regional level in the Mediterranean: as noted
above, the 1995 Barcelona Protocol establishes criteria, norms and procedures for the establish-
ment and long-term conservation of Specialy Protected Areas of Mediterranean importance.

Although international momentum is building up, at nationa level the jurisdictional split
between land and sea generdly Prevents the establishment of protected areas covering both
terrestrial and marine ecosystems.™® Terrestrial and marine protected areas, to the extent that these

1® grategic Plan, Action 6.2.3. Resolution V1.3 (Brisbane, 1996) supports the development of
listing criteria for these wetland types.

110 Resolution V1.2 (Brisbane, 1996).

1 para 17.86, Agenda21 (Res. |, Annex |1 to the 1992 Report of the United Nations Conference
on Environment and Development, Rio de Janeiro, June 3-10, 1992).

112 See further Chapter 15 below.
113 See Chapter 5.2.4 above.
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exist, are established under separate laws and by different institutions and must stop on their
respective sides of the high water mark. Thisisanear universal problem asillustrated by the 1982
GenevaProtocol (the predecessor to the 1995 Barcelona Protocol) which remains in force for the
time being. More than 120 Specially Protected Areas have been designated under this Protocol:
nearly all of these already benefited from some form of legal protection before the Protocol's entry
into force and more than two-thirds are purely terrestrial coastal areas without any extension to the
sea.

Marine legidation is beginning to contain more developed environmental components.
Interestingly, in Trinidad & Tobago, the 1970 Marine Areas (Preservation and Enhancement) Act
provides a legal basis for defining protected area boundaries by reference to ecological criteria.
"Marine areas’ as defined by section 2 may include "any a;ljoi ning land or swamp areas that form
within certain submarine areas asingle ecological entity”.** More recently, Canada's Oceans Act
1996 has established a comprehensive basis for the creation of a nationa system of marine
protected areas. These may include areas of the seathat form part of the internal waters of Canada,
thus covering coastal and marine wetlands. MPAs may be designated for the conservation and
protection of: commercia and non-commercial fishery resources, including marine mammals, and
their habitats, endangered or threatened marine species and their habitats; unique habitats; marine
areas of high biodiversity or biological productivity. Measures that may be prescribed within
MPAs include zoning, the prohl bition of classes of activities and any other matter consistent with
the purpose of the designation. 15 Significantly, where the competent minister considers that a
marine resource or habitat is or is likely to be at risk, the above powers may be exercised on an
emergency basisto createinterim marine protected areas.™

Several countries have developed parallel or complementary protection regimes for marine
and terrestria units. If these are supported by effective institutional coordination, they can provide
an effective legal basis for harmonised management of the land-seaiinterface. In some cases, they
can be extended progressively to establish afully integrated approach over time. In the Galapagos
Idands off Ecuador, for example, alarge proportion of the land area (comprising nearly 770,000
haof atotal areaof 800,000 ha, and comprising 13 mgor islands) has been designated as anational
park. In a separate designation, 8 million ha of near and offshore waters around the islands were
established asthe Ga apagos Marine Resources Reservein 1986: thelegd status wasthen upgraded
to aBiologica Reserve of Marine Resources in December 1996. In March 1998, new legidation
was adopted (Special Law for the Conservation and Sustainable Devel opment of the Province of
Gaapagos) which brought al waters within 40 nautical miles of the outer perimeter of the idands
under thejurisdiction of the National Park Service. The law confers specific jurisdiction on the
Serviceto control Galapagosfisheries, with authorisation to berestricted to local artisandl fisheries.
A mana%ement plan is now under development, which may include a limited sea cucumber
fishery.”

Unified coverage of both terrestrial and marine parts of the coastline will most often require
enabling legisiation."® A few recent laws for this purpose may be cited. The Itaian Law on
Protection of the Seaof 31 December 1982 makesit possibleto prohibit or limit al human activities

14 Citedin Pritchard, D. 1997. | mplementation of theRamsar Conventionin Trinidad & Tobago.
115 Art. 35(1-3).
16 Art. 36(1).

17 Jenkins, M. and Mulliken, T.A. Evol ution of Exploitationinthe Galapagos|slands: Ecuador's
Sea Cucumber Trade in TRAFFIC Bulletin, Vol. 17 No. 3 (1999) at p. 107-118 (see ds0
Chapter 19 below).

118 Seegenerally deKlernm, C. 1991. ProtectedAreasintheMediterranean: an Analytical Sudy
of the Relevant Legidlation, IUCN-Environmental Law Centre.
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in these reserves, including navigation and even access. In Iceland, the Law of 8 March 1995 was
enacted specificaly to create the Breijafjardar (Breidafjérdur) Conservation Area, which includes
amarine ares, its coastline and a very large number of small islands.**® In Finland, the 'Gulf of
Finland East System' comprises a cluster of gtrictly protected natura areas and managed nature
reserves. These areas, established pursuant to legidation for the implementation of the Helsinki
Convention |n Finland, will form part of the network of protected aress created under the
Convention® The Model Law on Coastd Conservation prepared under the auspices of the
Council of Europe makes provision for mixed maritime-terrestrial areas.™

Innovative mixed areas may be beset by 'teething troubles, particularly of an ingtitutional
character. It remains difficult to establish and operate joint management bodies, whilst enforce-
ment personnel will often be different on each side of the high water mark (the fisheries agency to
the marine side, the conservation agency to the landward side). In Turkey, for instance, the main
difficulty in securing adequate legd protection for coastal nesting beaches for marine turtles has
been the apportionment of powers and responsibilities between the Ministries of the Environment,
Culture, Agriculture and Tourism, which has considerably hampered effective implementation of
protectionstatusrules.'#

Greece has enacted special legidation providing for the establishment of nationd marine
parks by Presidential Decree. However, there have been long-running problems associated inter
alia with the creation of the Zakynthos National Marine Park, which contains important nesting
Stesfor the marineturtle Caretta caretta, now under serious threat from tourist development. The
case provides an interesting example of the interplay between international commltments (to
protect critical habitats of protected species) and standards of national implementation.® Even
though this subject has been under consideration by the Standmg Committee to the Bern
Convention since 1986, the marinepark has till not been established.'®* Thisis expected to happen
in 1999, following the signature of the Draft Presidential Decree on the Establishment of the Park
by al competent Ministersin 1998.

Despite the proposal to create the Park, exigting protection measures to guard beaches and
night, control unlawful building and restrict speedboat use have been very poorly enforced to date.
Severd factors contribute to the difficulties encountered in establishing area-based protection in
Zakynthos Locdly, there is considerable opposition to restrictions on commercia exploitation of
the coasta zone. At a broader scale, the position is complicated by the absence of cadastral plans
(officid land surveys that delimit the boundaries of public and private landholdings) and the
resulting uncertainty regarding the legal status or ownership of land. title to land. Cadastral plans
are now being prepared in Greece but will not be completed until nearly 2010. A further problem
concerns the very limited scope of physical planning documents at local and strategic (regiona or

o Report by Iceland to the 13th Meeting of the Standing Committee of the Bern Convention
(Council of Europe document T-PVS (93)47).

10 Fokin Y. 1996. The Strictly Protected Natural Area 'Gulfof Finland East System' in Baltic
Floating University Research Bulletin, n°2, co-sponsored by UNESCO, Inter-governmental
Oceanographic Commission and the Commission of the Helsinki Convention, p. 87.

121 Prieur, M. 1997. Model Law on Sustainable Management of Coastal Zones (Draft 3).

12 Conclusions, Group of Experts on the Conservation of Amphibians and Reptiles of the Bern
Convention met in Thessaloniki (28-31 May 1998), reported in Proceedings of the Standing
Committee to the Bern Convention, December 1998.

123 5ee dlso Chapter 21 below.

124 | n breach of the Committee's Decision of 24 March 1995 that the natural marine park should
be created before 25 March 1998.
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national) level. In addition, competence with regard to the public maritime domain is split between
fifteen national ministries or public agencies.

Countries in which protected area jurisdiction is split between nationa and subnationa
governments may face particular complexities in establishing certain categories of land-use
restriction, particularly in the case of coastal or marine protected wetlands. This has been
graphicaly illustrated in Spain. Article 132 of the 1978 Condtitution confers ownership of the
public maritime domain (PMD), as defined by the Coastal Act of 28 July 1988, onthe State. Under
the 1989 Nature Conservation Act, the regions (Autonomous Communities) are competent to
establish all categories of protected areas except for national parks and parks with territory in more
than one Autonomous Community. The 1989 Act provides for the establishment of protected areas
in the public maritime domain, but makes no reference to the possibility of establishing mixed
protected areas encompassing areas within the public maritime domain and adjacent land under the
jurisdiction of the Autonomous Communities. This has led to legal confusion and problems of
coordination in establishing mixed marine-terrestrial parks, such as the Nature Park of the
Columbreteslslands, Thelega position has been formally considered by the Spain Constitutional
Court, which ruled that athough the State is the owner of the PMD, it is the Autonomous
Communities that have competence to create and/or manage most categories of protected areas
therein: in other words, marine parks may have a split ownership-management regime. Thisfairly
decision should make it easier for the Autonomous Communities to create mixed protected areas
extending from theland into the public maritime domain.'®

9.2.3 Relationship Between Strict Conservation and Human
Utilisation

Strict protection instruments for wetland areas are of great importance to the conservation of
biodiversity but are necessarily limited in both number and acreage. As mentioned earlier, the
Ramsar ingtitutions have acknowledged that there are few wetlands not subject to some form of use.
Given the demands of socio-economic development and, particularly in developing countries,
rapid population growth and associated pressures on land-use, the mere idea of setting aside large
wetland areas for dtrict protection is economically and politically impossible. Single purpose
protection instruments do not lend themselves to coastal areas or river systems, which have used
for transport, commerce and human settlement. Protected areas established in such areas must be
designed toincorporate anthropocentric va ues and concerns, since preservation and rehabilitation
of vast expanses of pristine coastline or of river basins is generally unredligtic.

National protected area systems need to cover both the terrestria and marine environments
andto support comprehensive, adequate and representative coverage of ecosystem typesacrossthe
full range of management categories described above. More commonly, however, conventional
protected area legidation does not provide for the creation of multiple use instruments. This can
make it much harder to implement wise use measures with popular support on a site-specific basis.
The following case study from Indiaclearly illustrates the potential problems.'®

Under the Indian Wildlife (Protection) Act 1972 as amended in 1991, wetlands are included
in protected areas only to the extent that they form the habitat of endangered wildlife or exist within
designated sanctuaries (s. 18) or national parks(s. 35). National parks arethe most strictly protected

125 Judgment of 28 June 1995. See aso Chapters 10.2, 11 and 15 for a discussion of coastal
protected areas and coastal land use planning legidation in Spain.

1% gee generaly Panini, D. 1998. The Ramsar Convention and National Laws and Policiesfor
Wetlands: a Case Sudy ofIndia.
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category. They are established only on public land and human access and uses are prohibited: there
isnolegd requirement to prepare management plans. In the well-known case of K eoladeo National
Park (an artificia wetland designated as a Ramsar site), the prohibition on grazing and fud-wood
callection following the designation of the wetland led to the colonisation of aguatic macrophytes.
A scientific report concluded that controlled grazing (resumption of human uses) was necessary
to prevent such colonisation and to restore the wetland's ecological character. This case highlights
the potentia contradiction between the inclusive nature of the wise use obligation and its often-
restrictive interpretation at national level. To quote the author of the case study, "merely assigning
a protected area status and declaring the area a ligted site under the Convention does not
automatically ensurewise use.... [hag] listed site statusin any way helped in ensuring or continuing
the wise use of the wetland? Or has listing the area under the Ramsar Convention merely increased
Government control over the wetland resource, disrupting the local communities' wise use
practices in the area and leading to deep-seated resentment amongst them?"

Legd systems that provide only for limited protection instruments commonly offer less
flexibility in the application of land-use controls and management techniques. Conversely,
countries that have established a broad spectrum of site-specific conservation mechanisms tend
a0 to have gone furthest towards integrated planning of land and water resources.™ Well-
designed protected areas provide an enabling framework to advance wise use, subject to important
safeguards. Protection of an areais meaningless unless the restrictions on human activities have
legitimacy in the eyes of people who live and work there, the agency responsible for policing the
areais capabl e of adequate enforcement and the management measures are supported by abroader
integrated management strategy for the surrounding area®

The creation, design and management of protected areas in al categories therefore needs to
be an interdisciplinary process that reflects multiple purposes and the aspirations of multiple
condtituencies. Chapter 10 considers some of the legd techniques appropriate for this purpose
before setting out some detailed case studies.

7 Untermaier, J. 1991. supran. 5.

128 WWF 1998. Strategy for Marine and Coastal Conservation in the Africa & Madagascar
Region at p. 16.
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Chapter 10
Legislative Techniques for Protecting Larger
Wetlands

The 1993 Additional Guidance sets out recommendations for legidation for the conservation and
wise use of larger wetland aress "where human activities compatible with the conservation of the
ecosystem should be maintained, encouraged and developed for the benefit of the local popula
tions'. Such wetlands could include not only listed Ramsar sites but also ecologically sensitive
aress, areas with ahigh degree of biodiversity, sites containing endemic species or wetland nature
reserves. For many of the reasons discussed in the preceding chapters, such approaches may require
radica change to legidative and ingdtitutional frameworks. This Chapter provides practical
examples of some ways in which multiple use of protected wetlands has been developed around
the world.

10.1 Key Components of Legislation

10.1.1 Legal Status and Management Structures Supportive of
Multiple Use

Nature parks, biosphere reserves and other Category V instruments such as protected landscapes
or seascapes offer great potential for the integration of protected wetlands into the broader
bioregional context discussed in Part IV of this book. Such instruments can promote conservation
and wise use by providing for the regulation or management of any potentially damaging activity
in accordance with the specific conservation objectives and requirements of different zones within
a park. They represent a significant departure from gtrict nature reserves, national parks and
wilderness areas, in which the conventional approach is to start from an uninhabited area and to
alow compatible uses on a restrictive basis. Here, the reverse process is actually encouraged,
involving the delimitation of an inhabited area in which certain no-use or limited use zones are
established to protect ecological integrity and where unsustainable activitiesincompatible with the
purposes of the whole area are eliminated.

Because nature parks and equivalent instruments are not restricted to areas that are basically
uninhabited, legidation may provide for their establishment on a larger geographic scale.
Biogphere reserves, which give particular attention to socio-economic factors as wel as nature
conservation, are deliberately manaqzed to promote appropriate blending into regional and even
national development and planning.’® Mexican legidation, for example, now provides specifi-
cdly for the creation of biosphere reserves. This broad scope aso characterises the helpful
definition used in Portugal's Law Decree of 23 January 1993 on the National Network of Protected
Areas, which specifically creates the category of nature park. A nature park is defined as "an area
characterised by natural, semi-natural or man-made landscapes of national interest, which are
examples of harmonious integration of human activity and nature and which represent samples of
abiome or naturd region."

The nature park concept originated within Europe and has grown rapidly in popularity.
Reasons for this include the relative scarcity of uninhabited areas, the fact that there are only afew
large areas remaining in government ownership (most of which are managed forests) and the
existence of along-established European tradition of imposing fairly strict controls over the use of
private land. From the start, nature parks seem to have been designed as regiona planning toolsto

12 Van Droste, B. 1995. Bi osphere Reserves: A Comprehensive Approach.

127



Wetlands, Water and the Law

foster socio-economic development in disadvantaged regions unsuited to modern agriculture and
threatened by therural exodus. Rapidly, the conservation of natural habitats became acomplemen-
tary objective for such parks, which are now established to promote harmonious interaction
between people and their natural environment based on sustainable land use: they are frequently
rich in cultural heritage and aso provide considerable opportunities for tourism and leisure
activities. The nature park model has proved its versatility by spreading to many other countries
under avariety of names and isnow used inter aliain the Republic of Korea, Japan, Brazil, Mexico
and Venezuela

One of the most distinctive features of nature parks istheir highly flexible framework. Legd
tools can be combined to provide a tailor-made suite of measures adapted to the specific
characteristics and priorities of the individua park. Such tools idedlly include a mixture of
regulatory techniques (zoning, permitting and licensing systems) and non-regulatory techniques
(economic incentives, contractual measures, interpretation and educatlon in order to achieve a
bal ance between traditional uses, economic priorities and future demands.™ Interestingly, nature
parks may encompass severd different categories of site-specific mechanisms. The Camargue in
southern France, for example, is aRamsar site which has been designated under French law as a
regional nature park (parc naturel régional): it contains a strict nature reserve and aso benefits
from the specid planning regime applicable to the public maritime domain.

Another important feature of nature parks is that they may be established whether the land
tenure is public, communal, private or a mixture of any of these categories. This is of particular
significance to the creation of protection regimes for larger wetlands and watersheds. With trends
towards bioregional thinking, it is increasingly common to find complexes involvi ng large aress
of contiguous land, owned by arange of government, NGOs and private concerns.™ The model
aso lendsitsalf to the complex ownership and use patterns of many coastal zones, where pressures
for change of land use, wetland reclamation and access to natural resources are often most acute.

Devel opments of this kind have clear implications for the design of management structures
and thetraining of personnel. Standards of management currently vary widely across nature parks
and sometimes hardly exi<t. Itisessentia to endow larger protected wetlands with alegally-backed
management system and amanagement body to overseeits implementation and ensure compliance
with regulations. Strong representative institutions reinforce the capacity of a protected area to
resist inappropriate development or other activities where likely to damage the site. Legidation
should therefore provide for the establishment or appointment of one specific managing body in
charge of the whole area of the nature park, irrespective of the lega regime of each of its zones.

The management body needs to have specific responsibilities for the implementation of
conservation and management measures throughout the park. It should be endowed with clearly
defined powersto grant permits, make regulations, acquire land, pay compensation for loss of land
use rights or loss of income due to the creation of the protected area, conclude management
agreements, make grants to farmers and to provide economic incentives to local people. This
implies the need for a broad range of skills within the management body, because specidist
conservation personnel should not be overloaded or expected to address issues for which they were
not trained. Management bodies should therefore include personne trained in the design and
implementation of measures to promote sustainable development for loca communities in
transitional or equivalent zones.

Successful large nature parks are likely to be characterised by ahigh number of cooperating
ingtitutions and growing public involvement in the decision-making process. Reaching overal

10 Jepsen, P.U. 1992. Wetland Conservation: Integrated Management Structuresat p. 67.
131 Barborak, JR. 1995. Institutional Optionsfor Managing Protected Areas at p. 33.
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consensus among diverse ingtitutions and individuals is a complicated task that cals for new
gpproaches to ingtitutional design (see Chapter 10.1.3 below and the case studies that follow). As
one commentator has expressed it, one of the greatest challenges of the future for protected areas
systems will be how to resolve inter-ingtitutional conflict over management of large bioregions.
Such scenarios often involve shared managerid responsibility among a host of agencies with
different mandates who must also be open to considerable public input and political scrutiny over
the decision making process™ In the wetland context, such institutional arrangements are
particularly important because of complex management requirements and the fact that water is
amogt aways subject to conflicting uses. An ingtitutional mechanism should prioritize dialogue
between dlfferent user groups, as opposed to parallel statements of vested interests that never find
amestingpoi nt.1

Unsurprisingly, this kind of change will take time, sometimes a very long time. It is an
immense challenge to establish larger protected wetlands aligned with catchments and adminis-
tered by special authorities that manage al types of activity and development within the park
(including planning). Politically, especialy within loca government and territorial planning
authorities, this type of approach may be perceived as an unjustifiable transfer of competence to
arivd ingtitution, particularly if the management body does not include elected representatives
amonggt its members. Conceptualy, the evolution of nature parks and equivaent instruments
involves the dow transformation of purely conservation-orientated bodies into something much
closer to ordinary planning authorities (this is exactly what has happened in the national parks of
the United Kingdom which, despite their name, are actualy Category V instruments). Where
legidation provides the necessary basis for this shift, nature park instruments may provide a
va uable bridge between limited area-specific conservation and regional planning for wise use and
sustainable devel opment.

10.1.2 Management Planning and Zoning

The 1993 Additional Guidance emphasises the importance of integrated management planning,
including the establishment of appropriate legd and administrative structures for the implemen-
tation of these plana and has adopted guidelines on management planning for Ramsar sites and
other wetlands.™ This objective has been taken forward by the Strategic Plan which emphasizes
the need to involve loca communities and other stakeholders. It aso sets atarget for management
plans or other mechanisms to be in preparation or in place for a least half of the Ramsar sitesin
each Party by 2002. The Plan supportsthe provision of financia assistance from the Ramsar Smdll
Grants Fund for management planning at Ramsar sites. ™

The management planning process essentially involvestwo groups of actors. Thefirst consists
of the people who need to use wetlands, whether sustainably or not and who may have or demand
the right to live on and utilise these resources without regulation. The second includes government
authorities and conservation agencies, development agencies, non-governmental organisations
and politicians. The process should uncover and address dl the issues affecting the management
of the wetland and identify externd factors that may affect its ecological character, and should
r&ultlg n agreement on a comprehensive and firmly endorsed management scheme with an action
plan.

2 ipid.

133 Untermaier, J. 1991. Aires protégées et zones humides.

13 Annex to Resolution 5.7 (Kushiro); see also Recommendation 6.13 (Brisbane).
135 Operational Objective 5.2 which lists specific Actions to be implemented.

16 Jepsen, P.U. 1992. supran. 8.



Wetlands, Water and the Law

Management planning should be given afirm legal basis under national legidation. Thereare
already many laws that require management plans to be prepared for particular categories of
protected areas or certain habitat types. This is the case, for example, in Peru where dl "natural
protected areas’ (i ncI uding the seven Ramsar sites) must be covered by "master” and "operative"
management plans.™> In Portugal, the Law Decree of 23 January 1993 on the National Network
of Protected Areas requires management plansto be devel oped for nature parks. Much morerarely,
the law may also specify that in the event of inconsistency, such plans take precedence over other
planning instruments in the region. In Spain, the Autonomous Community of Madrid has enacted
legidation for the protection of wetlands and artificial water impoundments, which specifically
provides for the making of binding wetland land-use plans by the Environment Agency.™®
Australia's proposed legidation on biodiversity conservation, undergoing Parliamentary consid-
eration in 1999, would make management planning a mandatory requirement for al designated
steson Commonwealth land, including Ramsar sites: the provisions of such planswould belegaly
binding on al Commonweslth agencies.

Particularly in larger wetlands subject to multiple demands from different sectors, manage-
ment plans need to provide for the zoning of protected areas to combine different management
categories, including strict protection (core) zones. The COP has recommended that Parties
promote the establishment and implementation of strict protection measures for certain Ramsar
sites and other wetlands of small size and/or particular sensitivity™ as well as promoting the
establishment and |mplementat|on of zoning measures related to larger Ramsar sites, wetland
reserves and other wetlands® The management body for larger protected areas should have
powers to regulate or otherwise manage activities within each zone to ensure that the conservation
objectives defined for that zone are fulfilled. The establishment and maintenance of effective
monitoring systems are necessary to ensure that measures gpplicable within each zone remain
proportionate and appropriate to its conservation status.

As mentioned above, nature parks are generally zoned. Unlike most land-use and planning
control systems, which are usualy confined to controls on construction, public and private works,
the prohi b|t|ons or limitations in the various zones may be gpplied to a very broad range of
activities™ Significantly, these include agriculture and forestry, including the use of pesticides,
ploughing of grasslands, draining and filling of wetlands, felling of trees, plantations of exatics,
crop changes and grazing. Such controls may also extend to hunting, fishing, aguaculture and fish
farming, motorised traffic, the use of boats and many others. Management plans for coastal and
marine parks can specifically provide for zones linked to recreational activities. For example,
where legidation provides for this, marine areas may be zoned to limit the number of diving sites
and dives permitted each year to ensure that diver-induced damage does not exceed the carrying
capacity of an ecologically fragile site such as acoral reef.*

UNESCO has dgnificantly advanced the concept of zoning in the context of biosphere
reserves. The 1995 Statutory Framework of the World Network of Biosphere Reserves provides
that biosphere reserves should combine three functions (conservation of landscapes, ecosystems,

137 solano, P. 1998. Reviewi ng Laws and Ingtitutions relevant to Wetlandsin Peru.
138 Act of 28 June 1990.

139 Action 5.2.5, Strategic Plan.

10 Recommendation 5.3 (Kushiro, 1993).

141 Seein particular Chapters 12, 13 and 18 below for a further discussion of the scope of permit
systems and planning controls in the context of wetlands.

142 see Pogt, J.C. 1994. The Economic Feasibility and Ecological Sustainability ofthe Bonaire
MarinePark, DutchAntilles. InMunasinghe, M. and McNeely, J. (eds.). 1994. at pp. 333-338.
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gpecies and genetic variation; economic and human development which is socio-culturally and
ecologicdly sustainable; and logistic support for environmental education and training, research
and monitoring). To qualify for designation, a biosphere reserve must be large enough to perform
these three functions and must contain three zoning categories:

« alegdly congtituted core area devoted to long-term protection, according to the conser-
vation objectives of the biosphere reserve and of sufficient size to meet these objectives,

« abuffer zone clearly identified and surrounding or contiguous to the core area or areas,
where only activities compatible with the conservation objectives can take place; and

e an outer trangition area where sustainable resource management practices are promoted
and developed (this correspondsto Article 8 of the CBD which supports the promotion of
"environmentally sound and sustainable development in areas adjacent to protected areas
with a view to furthering protection of these areas").**

In the context of wetlands, well-designed buffer and transition zones can provide extremely
important benefits if they are used as a spatid tool to safeguard ecological processes essentia for
wetland functions and values. Examples of such approaches include the designation of buffer zones
to protect water tables (used in the Netherlands); groundwater protection zones (known as
périmétressensibles under French law); soil conservation zones in watersheds which restrictions
aretargeted at preventing erosion; and dune and forest conservation zonesin coastal areas subject
to erosion, flooding and storms. The planning and design of protected wetlands should also take
into account the role of wetlands as buffer zones for natural hazards by preserving the natural
mitigation elements provided by certain wetland types, notably reefs, dunes and mangrove
forests™ Techniques of this kind are not of course restricted to protected areas: they may be
incorporated in different waysinto spatia planning documents, asdiscussed in Part IV below. They
provide apromising example of the way in which law and science can be combined quite creatively
to protect the natura infrastructure of wetlands and water systems.

Lastly, the 1990 Guidelines and 1993 Additional Guidance contain specific recommendations
for the application of specid environmental impact assessment (EIA) rulesto wetland areasin view
of their particular environmental sensitivity. As EIA is a crosscutting issue that is also directly
relevant to generalised wise use legidation and land-use planning, it is discussed separately in
Chapter 17 below.

10.1.3 Involvement of Local Populations in Wetland Management

The 1993 Additional Guidance advocates the establishment of local procedures to "guarantee that
loca populations are involved in the decision-making processrel ated to wetland use and to provide
locd populations with sufficient knowledge of planned activities to ensure their meaningful
participation in this decision-making process." The Strategic Plan devel ops this further by urging
Parties to encourage active and informed participation of local communities, including indigenous
people and women, in the conservation and wise use of wetlands.**

18 Article 4. Seefurther Schelhas, J. and Shaw, W.W. 1995. Around Protected Areas: Partner-
ships Between Rural People and Protected Areasin McNedly, JA. (ed.). 1995. Expanding
Partnershipsin Conservation at pp. 206-214.

144 Bender, S.O. 1995. Protected Areas as a Protection against Natural Hazards.
145 Operational Objective 2.7.
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The firgt step towards community-based approaches to wetland management will generally
be to identify existing and potential partners from the pool of public departments and agencies,
resource users and i nterest groupsincluding conservation NGOs, and then to clarify their respective
roles. This will of course vary between wetlands. Criteria that may help in this task include the
degree of socio-economic dependence and cultura and historic relationship with the resource; the
actual or potential impact of the groups concerned on the resource; and the compatl bility of each
group'sinterests and activities with national conservation and development policies.

This kind of involvement is often initiated on an informa basis and at this level can make an
important contribution to strengthening the role of human communitiesin wise use. In thisrespect,
it is encouraging that two winners of the 1999 Ramsar Wetland Conservation Award are private
associations that have provided a catalyst for more broadly-based management of particular
wetlands (the Lake Naivasha Riparian Association in Kenya and the Society for Protection of
Prespain Greece).

Wherever possible, the rights of communities should be formalised and given legd backing
under appropriate legidation. Structuresforjoint management may be developed on adiding scale
of formality, depending on the institutional traditions and applicable legidation of the country or
locality concerned. Legal and administrative arrangements should givelocal communitiestheright
to be involved in the management of dl public protected areas within their geographic area. They
should also specify rights to information and Pamdparuon of loca authorities, local businesses,
scientific institutions and conservation NGOs.**" Some countries already have a structure of local
government that provides for the formation of committees at the lowest level. As mentioned in
Chapter 6, Ugandan legidation supports the creation of loca environment committees as
subcommittees of local village committees. Local environment commlttees of this kind could be
specifically created or mandated to address wetland management.*

Theintegrated management structures discussed in Chapter 10.1.1 above can be designed to
incorporate some form of local representation. The status and membership of a decision-making
management authority is generaly laid down by the decree or other instrument enacted for the
establishment of the park. This will often authorise one representative of each local authority on
whose territory part of the park is situated to St as a member of the management authority. In
contrast, it israre for representatives of local communities and user groups, such as fishermen, to
be permitted to st as full members. a more usual approach is to confer some kind of forma
consultative status on designated representatives. One possibility is to create an advisory or
consultative committee, which has the legally-backed right to be consulted in advance of decisions
relatin ing inter alia to management planning and individual development proposals. The Strategic
Plan™® supports the establishment of wetland management committees, especially at Ramsar sites,
on which local stakeholders, landowners, managers, developers and community interest groups,
in particular women's groups, are represented.

Enabling legidation should also make provision for the representation of relevant scientific
ingtitutions and locd or nationa NGOs, where appropriate. Such representation could be within
the management authority, the wetland management committee or in some cases a separate
scientific advisory body.

1% Renard, Y. 1993. Responsahilité locale et co-gestion des zones humides.

147 Synge, H (ed.). 1994. Parksfor Life: Actionfor Protected Areasin Europewhich recommends
that local authorities should aso be given the power to establish local nature reserves.

148 Ntambirweki, J. 1998b. The Evolution of Policy and Legislation on Wetlandsin Uganda.
149 Action 2.7.3.
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The activeinvolvement of local populations and interest groups through appropriate represen-
tation is a useful awareness-building tool and can help to mediate and reduce conflicts. Such
processes may be used to develop a supportive climate for their involvement in wardening and
monitoring, thus reducing some management costs. The Strategic Plan urges Parties to encourage
ste managers and local communities to work in partnership at all levels to monitor the ecological
characterls%f wetlands, thus providing a better understanding of management needs and human
impacts.

The Additiond Guidance also addresses the need to encourage traditional and other sustain-
able activities within protected areas through incentives and other financial mechanisms. Legal
tools of this kind are designed to encourage private wetland owners and users to manage particular
land and resources in a sustainable way and may be targeted in aimost limitless ways. Because
incentive mechanisms relate to the management of activities and always depend on the existence
of genera enabling legidation, they are addressed separately in Chapter 20 below.

Lagtly, and at the risk of stating the obvious, it should be emphasized that community
involvement in wetland management - a whatever degree of formality - is unlikely to flourish
where there is insecurity or perceived injustice in the system of land tenure or access to wetland
resources. Individuals need to have a sense of ownership (some kind of persona stake or
investment) if they are to take along-term view towards resource management: their communities
will only be genui neIY empowered through effective partnerships with local, regional and even
national governments.™*

10.2 Selected Case Studies of Wetland Nature Parks and
Biosphere Reserves

10.2.1 Linear River Parks (ltaly)™?

In Italy, jurisdiction for most aspects of nature and landscape conservation and regiona planning
were transferred to the Regions under the 1948 Congtitution and, in the case of regiona nature
parks, by a Congtitutional amendment of 1977. These legd powers must be exercised within the
limits of fundamental principles laid down by national legislation.™ The State therefore retains
the right to adopt framework legidation with which regional laws must be consistent.

The framework Protected Areas Act of 6 December 1991 defines the alocation of powers
between the State and the Regions in respect of protected areas. Certain responsibilities for the
protection of natural areas have been retained at nationa level and are split between several
different departments. The Ministry of the Environment hasjurisdiction over national parks and
terrestrial state nature reserves, whilst the protection of "natura beauties' and the landscape comes
under the separate Ministry for Cultural and Environmental Property. The power to establish
protected aress in coastal waters, the territorial sea and the public maritime domain is shared

150 Action 2.7.2.

151 Community-Based Wetland Management, Technical Session F, COP6 (Brisbane, 1996), Val.
10/12.

1% geefurther Simoncini, A. 1992. EcosystemConser vationinLand- UsePlanning: TheDialectic
Between Central and Regional Policies in the Italian Legal Model. Proceedings of the IV
World Congress on National Parks and Protected Areas, Caracas, 10-21 February 1992.

153 Art. 117 of the Constitution.
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between the Ministry of the Environment and the Ministry of the Merchant Navy.™ The
management regime for Regiond nature parks established under the Act provides for the exercise
of wide-ranging powers. These include the power to lease, buy or expropriate land, to exercise a
right of preemption over land within adefined areathat is offered for sale and to grant concessions
for certain categories of activitiesincluding ecotourism facilities. Subject to the management plan
developed for each park (see below), the competent authority has extensive powers rated to
grants, subsidies and incentives and aso to enforcement.™

Each Region has adopted its own regional framework law which deals with al categories of
protected areas, including nature parks, nature reserves, natural monuments and other areas of
particular environmental importance. Individual protected areas are then created by specia legd
instruments, which deal with institutional arrangements, the park plan, zoning, representation of
local interests and specific regulations for the protected area. In most Regions, the provisions of
the park plan must be formally approved and will then be binding on dl public and private persons
and automaticaly prevail over municipal land-use plans. The following section discusses the
application of protected area instruments to Lombardy's wetlands.

Severd of the regional parks established to date are river parks, comprised of relatively long
narrow strips of land along a watercourse. River parks now exist in many Regions, including
Liguria (the Magra Park), EmiliazRomagna, Lazio and Veneto. The first to be created was the
TicinoPark (LombardiaRegion), established in 1974: itis 85 kmlong, stretching onthe Lombardia
side from Lake Maggiore to the confluence of the Ticino and the Po. A similar park has been
established on the Piedmont side of the river. Since that date, the Regional Executive of the
Lombardia Region has developed detailed requirements for park territorial coordination plans
(PTCPs) in order to take better account of the dynamics of ecologica processes and socio-
economic_gctivities within the planning sysem and to place less emphasis on regulatory ap-
proaches.’*®

The Regiona Regulations™’ lay down comprehensive guidelines on the content and prepa-
ration of PTCPs, which have adua function: apolicy instrument as well as aprogramme for future
actions in the park. PTCPs must include an eval uation of the environmental status of the river park
and the causes of degradation, the interactions between human activities and the environment and
theidentification of conservation priorities, possible remedia actions and management measures.
Based on this evauation, each PTCP must set out binding rules as well as specific proposals for
action. Thesebinding provisions apply to the devel opment of the park's detailed management plan,
but also to al other sectora plans and use regulations applicable in the park area. The Regulations
st out specific "criteria" related to the conservation and management of nature reserves, forests
and wildlife and lay down two key objectives with regard to farming. These are respectively the
protection of agricultural heritage through the maintenance of farming methods compatible with
the transmission of this heritage intact to future generations, and the identification of environmen-
tally sensitive areas where the ecologica baance must be maintained and certain activities
restricted. These activities include the discharge of pollutants, the use of pesticides and phyto-

% Pursuant to the Sea Protection Act of 31 December 1982 which speifically provides for the
establishment of marine nature reserves.

1% gee further Chapter 21 for a discussion of enforcement.

1% Thefollowing summary ispartly based on apaper by Tenconi. A. 1992. The Evolution of Park
Planning in the Lombardia Region: Comparative Experiences, which was presented at the
Conference on Protected Area Planning, Turin, 30-31 October 1992,

157 Criteri per laformazione dei piani territoriali di coordinamento dei parchi, 31 May 1988 as
amended.
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pharmaceutical products, tree plantations or land consolidation operations. The agri-environmen-
td measures and funding provisions of relevant EC Regulations may be used to achieve this
objective™

PTCP proposal s for specific management actions must cover the conservation and restoration
of natura habitats, the acquisition of land in the park, the devel opment of necessary infrastructure,
the protection and management of wildlife, the abatement of factors which put natural resources
a risk and landscape protection measures. Each Plan must identify not only the nature and
objectives of such actions, but also the procedure for their preparation and execution and specify
the indtitution responsible in each case. Significantly, the PTCP must specifically address any
contradictions that might arise between its own provisions and those of other plans and must lay
down directive guidelines to municipalities responsible for land-use planning around the park. It
should also lay down priorities for the implementation within the park of sectoral plans developed
at Regiond leve: these include water and air pollution control plans and waste elimination plans.
Environmental impact assessments should preferably be required inter alia for activities not
covered by the regulations applicableto the various park zones: alist must be drawn up of projects
for which an EIA is mandatory.

The Regiona regulations specify that after a PTCP has been prepared, its effectiveness should
be evaluated. This analysis should include the length of time, the legal tools and the budget needed
to achieve the objectives determined for each zone aswell as acritical assessment of the techniques
and procedures proposed by the PTCP for that purpose. Evaluation may be carried out on azone-
by-zonebasis or by referenceto each category of activity, including thoseinitiated by the park itself.
These requirements are designed so that a PTCP can be amended as necessary to ensure that
suggested objectives and techniques remain relevant and cost-effective to the evolving state of each

park.

As aresult of these comprehensive criteria, the more recent PTCPs adopted in the Lombardia
Region place much grester emphasis on the management, restoration and development of natural
habitats. The objectives of the newer Southern Adda River Park, for example, include the
protection of the few, very fragmented natural areas remaining in the floodplain (flood meadows,
vegetated river banks and the smal tributaries of the Addariver). They also cover the restoration
or recregtion of habitats that have been atered or destroyed in the past through channeling of the
river and the extension of farming to the very edge of its banks. The Plan is based on a detailed
inventory of aress of natura interest, which are classified in relation to their importance and
vulnerability, especially with regard to the flora and vertebrate species that they contain. The
zoning of the Southern Adda Park is therefore much better adapted to the conservation needs of
natural areas and wild species.

The PTCP establishes a programme for the gradual reconversion of cultivated land to nature
and redtricts existing or new agricultural practices to those compatible with the hydrogeological
congtraints characteristic of the flood plain. To achieve these objectives, the Plan combines
regulatory measures with incentives, coordination requirements and cooperative measures. These
mechanisms are intended to promote the initiation of concrete and positive action, aimed at
encouraging better management of the natural resources of the Park by both public bodies and
private persons. Since effective habitat conservation or restoration measures must be carried out
in precisaly-identified areas, the PTCP is more detailed than many earlier plans: for instance, the
scde of the maps which form part of the Planis 1 in 10,000 instead of 1 in 25,000 for the Ticino
Plan.

8 e further Chapter 20.
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10.2.2 Inland Bogs and Forested Wetlands (New Jersey Pinelands,
United States)

There arerelatively few examples of nature parks or equival ent protected areasin the United States,
where around one third of al land is under federa ownership and there il exist fairly large tracts
of relatively pristine natural areas. The sameistruein Canada, although asin the United Statesthere
are afew outstanding examples of such instruments (one being the Niagara Escarpment in the
province of Ontario, Canada). This makes the New Jersey Pinelands, a designated biosphere
reserve, of particular interest.

The Pinelands cover an area of more than 400,000 hectares, almost a quarter of the State of
New Jersey and have apopulation of around 450,000: they are situated at close distancetotwo huge
conurbations, New Y ork and Philadel phia. They arein mixed ownership, comprising federa lands,
State-owned lands and, for more than half of the acreage, a series of private landholdings. There
is a considerable area of natural forest with alarge aquifer that is often at or near the surface and
resultsin extensive bogs and marshes: production of blueberries and cranberries in these wetlands
is amgor agricultural activity. The Pinelands thus provide a particularly good example of the
biosphere reserve concept, in view of their multifunctional character and the need for sophiticated
zoning.

The Pinelands National Reserve was established by afedera Act of 1978, which determines
the respective roles of the federa and State governments in the Reserve's creation and manage-
ment, and by an Act of the State of New Jersey of 1979. This 1979 Act establishes the Pindlands
Commission which is a public body with legal personaity and its own gaff. It may conclude
contracts and may aso adopt such rules and regulations as are necessary to implement the
provisions of the Act. The Commission is composed of 15 members. one designated by the
Secretary for the Interior; one for each of the seven "counties" with territory within the Reserve,
each designated by the governing body of the county concerned; and seven appointed by the
Governor of the State of New Jersey. The Act specifies that members must include residents of the
Reserve representing economic interests such as agriculture aswell as residents of New Jersey who
represent conservation interests. The Act dso provides for the establishment of the Pinelands
Municipal Council, composed of the mayors (or their representatives) of all municipalities with
land in the Reserve. This body is purely advisory.

The Commission functions as the planning authority for the Reserve with a mandate to
develop, adopt and implement a Comprehensive Management Plan which is subject to gpproval
at federd level by the Secretary of the Interior. The Plan isaregulatory instrument, which provides
for the exercise of police powersto regulate the use of land and water. Its generd god isto protect,
preserve and enhance the significant va ues of the resources. The specific objectives areto preserve
and maintain the essential character of the environment, including indigenous animal and plant
species and their habitats; to protect the qudity of surface and ground waters;, promote the
continuation and expansion of agricultural and horticultural uses; to discourage piecemed and
scattered devel opment; and to encourage appropriate patterns of compatible residential, commer-
cia and industrial development in and adjacent to areas which are aready utilised for such
purposes. Any permit issued in violation of the rules of the Comprehensive Management Plan is
null and void.

The 1979 Act provides an extremely interesting model for the sensitive issue of harmonising
different physical planning documents. Under the Act, county and municipa master plans and
zoning ordinances adopted by local authorities must be in conformity with the Comprehensive
Management Plan. If they arenot, they must be revised accordingly and their conformity "certified"
by the Pinelands Commission. Once plans and ordinances have been certified, the local authority
concerned remains competent to issue al development permits in accordance with the provisions
of the Plan. In the absence of certification, however, the local authority has no power to issue
permits. These will instead be granted or refused by the Commission, which adopts and enforces
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such regulations as may be necessary to implement the Plan's minimum standards insofar asthese
are gpplicable to the country or municipality concerned.

The Plan divides the Pindlands Reserve into zones according to "land-capability” with
different rules for each zone. The core of the Reserveis caled the Preservation Area, which is a
wilderness with pristine rivers and wetlands and must remain so. The Plan's conservation objective
for the Preservation Areaisto preserve an extensive and contiguous area of land in its natural state
and at the same time to promote compatible agriculture, horticulture and recreationa uses,
including hunting, fishing and trapping. This land is mainly in public ownership. The Federa
Government makes grants to New Jersey to acquire land within the Preservation Area or acquires
it directly.

The Comprehensive Management Plan establishes specia rules for wetlands within the
Reserve. All development is prohibited. Other planning documents applicable to the Reserve
(county master plans and municipa zoning ordinances) must also provide for the integrity of
wetlands.

The Act establishes an innovative system of incentives to deflect development towards the
least ecologicdly sensitive areas of the Reserve. Private landownersin the Preservation Area and
in Agricultural Production Areas are offered attractive terms in return for surrendering devel op-
ment rights on their land. As ageneral rule, two Pinelands Devel opment Credits are allocated for
around 39 acres (16 ha) of natural lands within the ecologically sensitive areas of the Reserve. Each
credit permits the private landowner to construct four dwelling unitsin the Regional Growth Area
of the Reserve, even if this is above the permitted density under the Plan. However, no transfer of
development rights can be made unless the private landowner has signed alegally binding property
law instrument (deed) that permanently restricts the use of the land from which such rights are to
be transferred. Thisdeed must be made in favour of apublic agency or conservation NGO and must
be clearly expressed to be enforceable by the Pinelands Commission. Deed restrictions must also
gpecify permitted uses, as listed in the Comprehensive Management Plan. The only activities
alowed in the Preservation Area are berry agriculture, horticulture of native Pinelands plants,
foredtry, beekeeping, fish and wildlife management and low intensity recreational use with no
motor vehicle access. The clearing of vegetation must not exceed 5% on the parcel of land
concerned and no more than 1% may be covered with impermeable surfaces. This system
encourages the keeping of natural areaswhile till alowing ownersto make capital gainsby selling
their development rights.

The Secretary of the Interior may make grants to New Jersey for the acquisition within the
Reserve of lands and waters of critical ecological value that are in danger of dteration or
destruction. Alternatively, the US Government may buy such lands or waters outright and
subsequently transfer them to the State of New Jersey.

The Pinelands Reserve thus contains several e ements of interest. It combines limited public
acquisition with land-use controls that have been developed and implemented through a coopera-
tive programme involving Federal, State and local governments (counties and municipalities) as
well as concerned private groups and individuals.

10.2.3 Fens and Marshes (Norfolk and Suffolk Broads, United Kingdom)

The nationa parks of England and Wales are the nearest equivalent in the United Kingdom to the
protected landscapes or nature parks found in continental Europe: they are 'working' and inhabited
landscapes, the natural beauty of which is to be preserved and enhanced whilst accessis provided
for public enjoyment. The enabling legidation for such parks is the National Parks and Access to
the Countryside Act 1949 as amended, but the Norfolk and Suffolk Broads discussed below have
been developed under separate legidation to quite interesting effect.
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The Broads are made up of 20,000 hectares of shallow lakes and waterways in the east of
England, a legacy of the medieval flooding of ancient pest workings. The forty odd Broads are
connected by some 160 km of navigable channels and provide amuch-prized recreational amenity
aswell as aninternationally important habitat for birds and wetland plants. The Broads face arange
of threats, including drainage of land for conversion from pastora to arable use, non-point water
pollution caused by fertiliser run-off from arable land as well as by the increasing use of motor
boats, and the erosion of banks caused by heavier traffic dong the waterways. The cumulative
impacts of these activities have serioudy endangered both the conservation and amenity value of
a valuable ecosystem unique in the United Kingdom.

It has long been acknowledged that only an integrated administrative authority could reconcile
the competing claims for recreation and conservation in the Broads. However, attempts made in
1949 and 1976 to have the Broads designated as the e eventh national park were unsuccessful. Since
then, innovative management arrangements have been developed around the particular ecological
requirements of the Broads to dea with these growing threats.

Thefirst management authority was set up on an experimental basisin 1978 as ajoint planning
committee comprising representatives of al the loca authorities concerned. This authority was
replaced by the statutory Broads A uthority, which cameinto being on 1 April 1989, pursuant to the
Norfolk and Suffolk Broads Act 1988. The Act defines the Broads as an area quaifying for specia
conservation on account of its ecologica value and gives the Broads equivaent status and funding
to the nationa parks. The statutory designation does not affect the legal ownership of the Broads,
which means that the land remains in mixed public and private ownership.

The principle of multi-purpose conservation is embodied in the 1988 Act. The Broads
Authority is required to take account of the area's national importance and the need to protect it.
It must promote public enjoyment, preserve natural amenity and maintain, improve and/or develop
the navigation area asit thinks fit, whilst having regard to the needs of agriculture and forestry and
the social and economic interests of those who live and work in the Broads.

The Broads Authority is alegal entity with its own g&ff, directors and budget. It constitutes
an autonomous planning unit, has wide-ranging powers relating to land-use management and is
authorised to make binding locd regulations (bye-laws) for the purpose of carrying out its general
functions. Its members include repr%ntatlv&s from dl the consntuent locd authorities, the
Countryside Agency,™ English Nature,*® the Environment Agency™ which isthe enforcement
authority in cases of water pollution and the Great Y armouth Port and Haven Commissioners (the
competent navigation authority). The Authority must also set up a Navigation Committee that
includes some of its own members as well as representatives of navigation interests (including
recreational boating) that are not aready represented on the Authority.

The Authority is under a statutory duty to prepare a Broads Plan setting out its policies for
achieving its statutory objectives, which is subject to a detailed public consultation procedure
before it is finalised and must be renewed every five years. This management plan regulates
navigation and water management and demarcates zones for priority conservation: it also contains
restoration provisions for silted-up waterways. The Authority must also prepare and regularly
update a map, in accordance with scientific guidelines drawn up by the Countryside Agency,

9 This body was established in 1999 following the merger of the Countryside Commission and
parts of the Rural Development Commission in England. It is astatutory body that advises the
Government on al aspects of countryside management and development in England.

160 The statutory body which advises the Government on nature conservation in England.
161 Formerly the National Rivers Authority.
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delimiting areas whose natural beauty should be conserved. A Code of Practice for drainage
operations has been drawn up.

The Broads Authority has specific powers to make conservation orders regulating activities
likely to afect the character or appearance of specified areas, such as grazing marsh, fen marsh,
reed bed or broad-leaved woodland. Once an order is made, no person may undertake such an
operation without first giving written notice to the Authority and then: (i) receiving the written
consent of the Authority, or; (ii) waiting for three months without being notified of the Authority's
decision, or (iii) waiting for twelve months where the Authority has refused consent. Breach of any
of these conditions constitutes a crimina offence. The refusa of consent by the Authority is not
permanent as, in aworst case scenario, it smply delaysthecommencement of the activity by twelve
months. Nevertheless, this provides auseful "breathing space’ during which negotiations with the
landowner may be conducted in order to modify the planned operation by consent or to conclude
a management agreement providing for compensation or for payment in return for posmve
management practices. Where no agreement can be reached, the Authority has the power,
consultation with English Nature, to expropriate the land to create a nature reserve. Such powers
are dmost never exercised.

The Authority also has statutory powersto buy land and to make grants to farmers and other
landowners. The whole of the Broads has been designated an Environmentally Sensitive Area
within the meaning of EU Regulations,™® which has enabled a large number of management
agreements to be concluded for the preservation of meadowland by the maintenance of traditional
forms of grazing. Larger payments are made in respect of some 10,000 hectares to foster
management methods enabling rare plant species as well as nesting and wintering birds to be
protected.

10.2.4 Estuaries (Chesapeake Bay, United States)

Chesapeske Bay in the American States of Maryland and Virginiahas been placed under abroadly-
based management regime to secure protection of water quality and sustainable use of surrounding
land areas. Local authorities play the lead role in implementing this regime.

The Chesapeske Bay Preservation Act of 1988 establishes a Chesapeske Bay Local Assist-
ance Board with nine members, one for each of the local planning units with territory in the
protected area. The State Governor appoints members for a four-year term. The Board has legd
persondity, its own budget and daff. Its powers include provision of financid and technical
assistance and adviceto loca governments and to regional and state agencies on land-use and water
quality protection. More specificdly, it is required to make regulations setting out criteria for the
identification of Chesapeake Bay Preservation Areas. these are zones in which inappropriate
development could entail substantial damage to the water quality of the Chesapeake Bay and its
tributaries. On the basis of these criteria, local authorities (counties and municipalities) along
Chesapeake Bay mugt identify and delimit these Preservation Areas and incorporatethem into loca
plans and ordinances. As necessary, these planning documents must be revised to bring them into
conformity with the Act and Regulations. The Board may take administrative and lega action to
ensure compliance.

Implementing regulations adopted in 1991 set out criteria for two categories of Preservation
Aress. Thefirg category consists of Resour ce Protection Areas: these are senditive lands at or near

% Under the Wildlife and Countryside Act 1981 as amended. This system is anaogous to the
system of Sites of Specia Scientific Interest, discussed further in Chapters 11 and 20.

13 See further Chapter 20.
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the shoreline that have intrinsic water quality value due to the ecological and biological processes
they perform. They include tidal wetlands, tidal shores and non-tidal wetlands connected and
contiguous to tidal wetlands or tributary streams, together with a buffer area not less than 100 feet
in width.

The second category consists of Resource Management Areas. These are lands which, if
improperly used or developed, have a potentia for causing significant water quality degradation
or for diminishing the functional value of a Resource Protection Area. They must be contiguous
to the entire inland boundary of a Resource Protection Area. They include inter alia floodplains,
highly erodible soils including steep slopes, highly permeable soils and non-tidal wetlands which
are not included in the Resource Protection Area. The buffer area on the edge of Resource
Protection Areas is 100 feet, but may be reduced to 50 or 25 feet in certain areas. Its object isto
maintain the role of vegetation in retarding runoff, preventing erosion and filtering nonpoint source
pollution. Within the buffer area, indigenous vegetation must be maintained or reestablished.

General performance criteria have been established for the Chesapeske Bay Preservation
Areas. No more land may be disturbed than is necessary to provide for the desired use or
devel opment; indigenous vegetation must be preserved to the maximum extent possible; author-
ised developments must minimise impervious cover consistent with the use or development
allowed.

The states concerned have a mainly supportive role, providing financia and technical
assistance as well as policy guidance. All State agencies must exercise their authority in a manner
consistent with the provisions of the Act.

The last two case studies in this Chapter illustrate the legal regime developed for two very
different types of coastal wetland complexes: arelatively small Mediterranean site and avery large
lowland tropical wetland that combines forested and marine aress.

10.2.5 Mediterranean Coastal Zone (Albufera de Mallorca, Spain)

Under the Spanish Constitution, as mentioned above, competence for al protected areas other than
national parks has been transferred to the decentralised regional entities known asthe Autonomous
Communities. These Communities must comply with the provisions of the framework National
Act of 27 March 1989 on the Conservation of Natural Areas and of Wild Flora and Fauna, which
lays down general rulesrelating to the establishment and management of protected areas (generally
referred to as "parks'). The Act's requirements are extremely general and the level of protection
may vary widely between protected areas. The only obligation is to restrict the use of natura
resources and to prohibit activities incompatible with the purpose of aprotected area as laid down
in the legal text establishing that area. Thisis along way from the concept of strict protection of
conventional protected areas: the general premise isthat activities which are compatible with the
sustainable use of natural resources will usualy remain authorised. The Act provides for the
establishment of buffer zones in which activity-based restrictions may aso be imposed as wdl as
"zones of influence". The purpose of such azoneisto contribute to the maintenance of the protected
area and to provide socio-economic compensation to human populations whose interests are
affected by the establishment of the park. The zone of influence extends to the whole territory of
any municipality that has part of its territory included in the core or buffer zones of a park.

Parks are administered and managed by the nature conservation authorities within the
Autonomous Communities. Unlike the regional nature park regime in countries such as Italy and
France, these management authorities are not autonomous bodies with lega personality. Each park
management authority is required to prepare a management plan (Plan rector de uso y gestion)
setting out general rules for the use and management of the park. The Plan must be approved by
decree of the competent body of the Autonomous Community concerned, after consultation with
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theregional planning authority, and must be revised periodically. The content of an approved Plan
is legdly binding upon al public authorities and private persons: its provisions prevail over any
other land-use plans which, in the event of inconsistency, must be revised accordingly. The
establishment of a park constitutes a declaration of public interest: this means that the competent
authorities have the right of preemption (right of first refusal) with regard to any land in the park
that comes onto the market and may aso expropriate land within the park as necessary.

TheAct of 1989 also provides for the creation of advisory bodies, called Patronatos or Suntas
Rectoras. The composition and functions of these bodies must be specified in the text establishing
esch park.

Severd Autonomous Communities have established regional parks for the protection of large
wetlands in Spain. Some of these are in coastal areas,*®* athough these form a relatively small
element of a legal protection system based on advanced specia coastal planning controls (see
Chapter 15 below). The Albuferade Mallorcain the Balearic Idandsis acoastal wetland listed as
a Ramsar site. Its 1700 hectares are mainly in Government ownership but about one quarter is
privately owned. It was established by aDecree of the Government of the Autonomous Community
of the Bdearic Idands dated 28 January 1988. The park objectives are standard, covering the
conservation of natural ecosystems and the maintenance of traditional economic activities
compatible with the protection of the area. The Decree itself imposes ageneral prohibition on any
activity which would result in the totd or partial drying up of wetlands, the lowering of the water
level, the dteration of the natural flow or the discharge of polluted watersinside the Park or outside
the Park if such waters flow into the Park.

The approved management plan divides the Park into zones and specifies the activities for
which permits must be granted by the competent authority of the Autonomous Community (in this
case, the Department of Agriculture and Fisheries). Certain restrictions apply uniformly to the
whole Park. All activities that directly affect flora, fauna and weter in the Park must always be
subject to apermit. Activitiesthat may adversely affect the conservation state of the Park may not
be authorised. The plan generally prohibits the construction of new buildings or new roads as well
as movements of earth within the Park, subject to afew exceptions. It also prohibits the discharge
of wastewaters or waters that have only undergone primary treatment, whether directly or
indirectly. Thedischarge of other treated waters requires prior approval. Thedrilling of new wells
within the Park or a adistance of less than 1000 metres from the Park boundary requires a permit
ifitis liable to affect the water table in the Park. Other controlled activities include other types of
congtruction, including water tanks; the discharge of solid waste; aguaculture or fish farming
projects, the use of pesticides of any kind; and sporting competition and rallies.

A permit is required from the Park Director for activities such as scientific research, forestry
exploitation, the digging of canals and ditches and sport fishing in public waters. The collection of
seaweed on the coadt is only authorised from April to September. The use of mechanical equipment
may be redtricted in order to ensure the conservation of dunes and their vegetation.

Certain activities cannot be authorised if they may result in the significant ateration of the
natural values of the Park. These include thetaking, collection, damaging or disturbing of animals
and plants of species native to the Park. Hunting is prohibited on public lands and waters but
authorised elsewhere under specia restrictions. Hunting on private land is limited to landowners
and their near relatives and requires a specia permit from the Park Director, specifying the dates
on which hunting is alowed. The maximum number of days when hunting is dlowed is calculated
by dividing the sizein hectares of the property by the number of persons authorised to hunt. By way

164 See Chapter 9.2.2 for an explanation of the respective powers of the State and the Autonomous
Communities with regard to protected areas in the public maritime domain.
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of example, asingle person occupying an estate of 10 hectares may hunt for ten days, whereas two
people could only hunt for five days each. All other hunting restrictions applicable throughout the
Autonomous Community are obvioudy also applicable in the Park.

The management plan also prohibits sand extraction, the introduction of exotic wild species,
camping (with limited exceptions) and unauthorised use of motor vehicles, motor cycles and boats.
Access to parts of the Park not in the public domain (which is limited to beaches and public roads)
is subject to apermit from the Park authorities. A specia permitisrequired for access off roads and
paths.

On the other hand, certain categories of activity may be fredy exercised without apermit. The
management plan lists inter alia extensive livestock rearing; the collection of bulrushes and cane;
beekeeping; the cultivation of traditional crops on land aready used for that purpose and rice-
growing; scientific research that does not involve the taking, collection or disturbance of flora or
fauna; and the restoration of sat pansin areas where the collection of sat was carried out in the past.
The Department of Agriculture and Fisheries may propose to the Baearic Government that
management agreements should be concluded with landowners for the purpose of improving the
conservation and use of the Park. The Department also has the right of preemption over privately-
owned land in the Park that comes up for sdle.

Four types of zone have been established in the Park. The strictest category is that of reserves
in which no human intervention is permitted. Access is prohibited except for landowners or for
conservation purposes. a permit is required for scientific research. The second category consists
of protection zones, in which permitted activities are basicaly limited to extensive grazing and
other extensive activities. No other economic activitiesare allowed. Access isprohibited as above
or restricted, and is always subject to permit. No permanent changes of land use may be authorised
within these zones. The third category is the special use zone in which agriculture and some fish
farming and services are permitted. Lastly, in the restoration zone, agriculture and other forms of
intervention are permitted, but access remains restricted.

Atingtitutional level, the managing Department of Agriculture and Fisheries appointsthe Park
Director who must be a gaff member of the Department. The Director is in charge of the daily
management of the Park and has power to grant certain permits. She acts as the Secretary of the
Qunta Rectora, a specidly created advisory body that is designed dong cross-sectora lines. Its
membership includes representatives of saveral departments within the Autonomous Community,
notably those responsible for Public Works, Regional Planning and Tourism. It also includes
representatives of dl loca authorities with territory in the park, one representative from the national
public Nature Conservation Ingtitute (ICONA), one representative of conservation NGOs, two
conservation experts, one university specialist and the head of the nature conservation service
within the Department of Agriculture and Fisheries. The Baearic Government must approve the
President of the Advisory Body. The functions of the Sunta Rectora are to advise the Department
of Agriculture and Fisheries on park management and to supervise the conservation of the Park and
the implementation of legidation. It must aso promote al activities consistent with the purposes
of the Park and must advise on management plans and on any other plan or project relating to the
Park.

10.2.6 Tropical Forests and Coastal and Marine Wetland Complexes
(Sian Ka'an, Mexico)

Mexico, as mentioned earlier, expressy provides in its legidation for the creation of biosphere
reserves. These must contain one or more core areas as well as abuffer zone: the legidation does
not refer to transitional zones. Human activities are regulated within biosphere reserves pursuant
to binding management plans. A management plan may establish complementary zones within
each of these two main zones, in which activities may be specifically permitted under strict
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controls. Management plans must also lay down general measures to regulate or manage the
various activities that may be carried out in biospherereserves: treefelling, collection of plants and
forestry products, hunting, agriculture, livestock rearing, fishing, extraction of mineral resources,
water resource use, tourism and scientific research.

The Sian Kaan Biosphere Reserve is located in the state of Quintana Roo on the southern
humid coast of the Y ucatan Peninsula. The Reserve covers approximately 528,000 ha, of which
about one third is covered by tropical forests receiving 1200 to 1500 millimeters of rain per year.
Therest of the Reserve iscovered by coastal swamps, savannas, lagoons and cord reef. Thereserve
has very high levels of biodiversity and contains more than 1200 species of plants and 320 species
of birds. The coastal lagoons and shallow bays form the greatest breeding grounds for spiny lobster
on the Caribbean coast of Mexico, whilst the coral reef is the second longest barrier reef in the
world: these vaues are obvioudy of great economic importance.

More than 99% of the land is government-owned, and less than two thousand people live
within its boundaries. As againgt this, it should be borne in mind that a highway connecting the
Peninsula to the rest of Mexico was only completed in 1960. Whilst the area is only sparsely
populated, tourist development pressures and opportunities are spreading rapidly down the
Yur?ataw P%wsi nsula. Thesefactors have provided an added incentiveto establish abiospherereserve
inthisarea.

The Reserve was established by Presidential Decree in 1986 and, pursuant to enabling
legidation, has a legally-backed management plan implemented by competent government
agencies. At indtitutiond level, an Advisory Council has been established which includes
representation of fisheries cooperatives, coconut growers, livestock breeders, smdl landowners
and theAmigosde San Ka'an (see bel ow), aswell asnationa and local research organisations. The
Council meetsevery two to threemonths. Its functionsare broadly to address and promote solutions
for dl types of practica problems that may arise within the Reserve. More specificaly, it is
empowered to examine dl proposas for development and must give its consent before the
competent authorities may grant the necessary permits.

One of the mogt interesting aspects of the Reserve is that a non-profit private support group,
known as Amigos de San Ka'an, was established the same year to complement the work of
competent government organisations. Without strong local support, any park project in Mexico is
unlikely to succeed. The NGO's main objective is the development of practical conservation
projectsin the Reserve's buffer zone, the enhancement of local public awareness and the generation
of local and international support. The long-term aim is for the Reserve to become economically
sdf-aufficient, dthough most operational aspects (protection and maintenance) would continue to
be handled by government organisations.*%

* k %

If gpace had permitted, these case studies should have extended to many other examples of
larger protected wetlands, notably the Danube Deltain Romaniaand Ukraine and the Great Barrier
Reef in Queendand, Australia (which is exclusively marine). At the same time, however, it must
be d so emphasi zed that instruments of thistype remain the exception rather than therulein wetland
areas. Around the world, there are still many political or legidative obstacles to the ingtitution of
multiple purpose conservation aress in wetlands. The position is particularly difficult in coastal

16 See generally Gradwohl, J. and Greenberg, R. 1988. Saving the Tropical Forests. Earthscan
Publications, London at pp. 70-72.

1% ipid.atp. 71.
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zones where competing demands on land and water are notorioudly fierce and where the price of
land acquisition will often be prohibitive for public agencies. It is doubtless no coincidence that
Sian Kaanispublicly-owned and hasalow population, whilst there are still few examples of nature
park instruments being established on a larger scale in the highly-stressed Mediterranean region
or in densely-populated coastd regionsin Asia.
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Chapter 11
Other Mechanisms for Site-specific Conservation of

Wetlands

Statutory protected areas are far from being the only legal tool for conserving individual wetlands
and water systems. As discussed in the course of Part 111, there are many political, legidative,
financid and socio-cultural limitations on expanding the protected area estate. There are many
other complementary or aternative mechanisms that may secure conservation and wise use of
specific Sites: the nature conservation legidation of several countries provides for the making of
Ste-gpecific conservation orders or other regulatory tools to protect certain landscape elements,
particularly forests, copses and even individual trees. Although these may benefit wetlands, they
were mostly not designed for the specific needs of wetlands. For reasons of space, this chapter
therefore concentrates on a smal number of examples that are particularly interesting in the
wetlandcontext.”®’

Conceptudly, these techniques may be divided into two groups. The firgt, discussed in 11.1
and 11.2, relates to the control of activity or development within designated wetlands or wetland
types that are not statutory protected areas. The second relates to the legal regime for ownership
and management of individual wetlands: conservation strategies based on public acquisition and
private acquisition/management are discussed in 11.3 and 11.4 respectively.

11.1 Regulatory Protection of Designated Rivers and
Wetland Sites

Legidation to conserve and manage particular categories of wetland may either be generally
applicable™™® or may be made site-specific in its scope. In the latter case, the law or implementing
regulations specificaly identify certain wetlands and lay down a specid lega status and/or
restrictions on the use of the habitat concerned. This type of approach is broadly analogous to the
classic protected area instruments described above but with the interesting difference that
individua wetlands are singled out for protection on the basis of ecol ogical category or habitat type.
The following section provides afew examples of how nationa laws have used such mechanisms
to conserve particular water systems.

As described in Chapter 14.1 below, the range of manmade demands upon river ecosystems,
particularly major watercourses, isso broad that it presentscomplex legd problemsfor policymakers.
Issuesto be addressed include whether or not to permit the construction of dams, mineral extraction
or dredging from the riverbed or banks, or river channel straightening or other modifications.
Comprehensive legal instruments would need to cover the control of upstream erosion and
sediment build-up, maintenance of minimum water flow and the conservation of floodplains,
watersheds and aquatic and riparian biodiversity, usually in the context of very longstanding
economic interests.

Some countries have adopted regulatory measures to conserve the functions and values of
particular watercourses or sections of watercourses. Such regulations vary in their scope. Thefirst

167 Onthe diversity of legal options, seegeneraly Shine, C. 1996. Private or Voluntary Systems
of Natural Habitat Protection and Management and de Klemm, C. and Shine, C. 1996. Legal
Measuresfor the Conservation of Natural Areas.

188 Discussed in Chapter 12 below.
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type of instrument described below involves the designation of rivers in which the free flow of
water isto be maintained by means of aprohibition on the construction of dams or other structures.
This type of regulation does not cover the banks or floodplain of such rivers and consequently does
not provide a lega basis for an integrated approach to river management

Swedish legidation adopted in 1983 listed sixteen rivers or river sections, which must be
maintained in their natural state and on which no hydraulic corks are allowed. Asthislist of rivers
is contained in the Act itsdf, any changes to the list must be effected by amending the Act or
enacting new legidlation.

In Finland, the Wild River Act of 23 July 1987 prohibited the construction of hydroelectric
plants on 53 watercourses, in most cases throughout the whole of the watershed concerned. Once
again, the list of watercourses is contained in the Act itself, making it much more cumbersome to
delete any riversfrom the list. The watercourses concerned are dl fagt flowing rivers or waterfals.
Prohibitions or restrictions on other activities that may affect these rivers, including those that are
liable to affect water quaity and watercourse hydrology, may be adopted by regulations.

In France, more than adecade before the adoption of its modern water legislation,"® alist of
watercourses was drawn up by decreein 1981 and significantly extended in 1984 to cover about
fifty river sites or river segments. No permits may be granted for new hydraulic works within these
aress. The 1981 list included the Loire from its mouth to its confluence with the Allier, hundreds
of kilometres inland.

A second type of regulatory instrument is used to impose restrictions on a particular category
of construction, usualy the development of dams for hydroel ectric power generation. Norway has
developed an extensive system for this purpose® A fairly Iarge number of watercourses are
protected against such development pursuant to Parliamentary ‘instructions' which reguire the
competent government authority to refuse permits for power facilities. Parliamentary decisons are
taken on the basis of aMaster Plan for Water Resources, which is subject to forma parliamentary
approval. The Master Plan is not aprotection or development plan but agloba survey based on the
ecosystem approach. Its purpose s to classify the remaining unprotected watercourses according
totheir meritsfrom the power production, economic and conservation points of view. Thisinvolves
an evaluation of the consequences of potential river development in relation to the whole range of
interests concerned, including nature conservation, fish and wildlife, recreation and implications
for the local economy. Applications for licences must be decided on the basis of the Magter Plan.

Under the Master Plan, watercourses may be classified into three categories:

 riverswhich are not suitablefor hydro-electric development for reasonsinter alia of nature
conservation or because development would be too costly;

e anintermediate category of rivers which can be used for hydro-power development or for
other purposes, without priority being given to either; and

« rivers which can be considered for immediate licensing of hydropower works.

In 1991, parliamentary instructions in force afected an annual mean hydroelectric
production of some 21 Terawatt hours (Twh) out of the total hydroelectric capacity of about 171

169 See Chapter 14 below.

10 The following summary is based mainly on Thaulow, 1991. The Master Plan for Water
Resources, UN-ECE Seminar on Ecosystems Approach to Water Management, Odo 27-31
May1991.

171 The last year for which figures were available to the authors.
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Twh. In addition to this figure, the Master Plan included rivers representing about 19 Twh of
capacity in the first category, for which no licences may be granted. On the basis of these figures,
Norwegian rivers with a potential annual mean production of some 40 Twh are now legdly
protected against hydropower development in order to protect the ecologica character of desig-
nated watercourses. This amounts to nearly 24% of total national capacity.

Variants of river protection regimes have aso been developed in other parts of the world. In
the United States, federal legidation providesfor regulatory protection of river stretches designated
as Wild and Scenic Rivers. This system, like that applicable in parts of Scandinavia, is broadly
equivaent to a protected landscape or nature park approach. Wild and Scenic Rivers legidation
may be used inter alia to restrict accessto designated river sections: this can indirectly confer legal
protection on instream values by providing a control mechanism for water abstraction.*” The
States of Maine and Massachusetts both provide for the protection of specific rivers, whilst the State
of Montana adopted a Natural Streambed and Land Preservation Act as far back as 1975.
Zimbabwean legidation also establishes alega basis for river-specific protection orders.

River banks in specific areas may be conserved either by the establishment of conventional
protected areas or by the adoption of specia rules. The Land of Upper Austriaprovides an example
of the second approach. Regulations adopted pursuant to its Nature Conservation Act set out alist
of named watercourses that are subject to prohibitions laid down in the Act itself and ingtitute a
system of linear protection strips along the banks of designated rivers and their tributaries. The
width of the strip is usudly 50 metreswide but is increased to awidth of 200 metres along the banks
of theDanube. In these protected strips, the public interest of landscape protection must prevail over
al other interests. Permits may only be granted if the proposed activity does not affect the public
interest in maintenance of the landscape. However, these restrictions do not apply in areas which
are dready urbanised or which are designated as constructible under local development plans.

Linear or circular wetland protection zones may of course be ingtituted in a non-site-specific
way, under habitat conservation legidation or through land-use planning procedures. Severa
examples are given in Part IV of this book.

Regulatory protection may also be conferred on designated coastal wetlands. Interestingly, in
the State of Queendand, Austrdia, fisheries legidation has provided the legal basis for such
measures. Regulations adopted under the Fisheries Act of 1976 apply stricter rulesto the protection
of al mangrove forests that are located within designated fish habitat reserves. Thesereserves may
only be established on tida Crown land. In these mangrove aress, it is prohibited without a
ministeria permit to remove any materia, to deposit any filling or other materid, to discharge any
matters which may be deleterious to fish, marine products, mangroves or marine plants or to
perform any other action which may cause a direct and substantial ateration of the physico-
chemical environment. Permits may be granted subject to such conditions as the Minister may

determine necessary.

In another variant, non-site-specific legidation may lay down certain controls that apply only
to designated wetland sites: this part of the legidation then become site-specific in character.
Severa countries make use of thiskind of targeting. In Denmark, for instance, regulations adopted
under environmental legidation provide that stricter conservation measures are automatically
applicableto Ramsar sites and Specialy Protected Areas (which encompass the country's Ramsar
stes) and Special Areas of Conservation designated under the relevant EC Directives. These
regulations take precedence over municipa land planning documents. The Marine Environmental
Protection Act of 1993 aso provides that the dumping of waste is prohibited in these designated

12 Butler, L.L. 1990. Environmental Water Rights. An Evolving Concept of Public Property at
p.351.
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sites unless a permit has been granted by the National Nature and Forests Agency (instead of the
County Council which would normally be competent). The Agency's discretion is limited under
the Act, which specifies that dumping may only take place if there are no other economically
acceptable solutions and provided that such dumping will not adversely affect the sites concerned.
Thirdly, Denmark's Quarries Law prohibits any extraction of sand, gravel or stone from marine
Specia Protection Areas.

11.2 Designation of Wetlands as Sites of Special Scientific
Interest

The concept of areas or Sites of special scientific interest has been introduced in different formsinto
severa legd systems. Essentidly, these systems make it possible to confer gpecial protection
measures on areas of ecological importance without it being necessary to create conventiona
protected areas or to modify the land tenure of such areas. Measures applied to such areas may be
regulatory, contractual or a combination of both.

The longest-established system of this kind is that of Sites of Specia Scientific Interest
(SSSlIs) in the United Kingdom, which was created in 1949 and significantly amended by the
Wildlife and Countryside Act of 1981 as amended in 1985. It is designed to cover al important
natura and semi-natural areas and al listed Ramsar sites and National Nature Reserves are
classified as SSSIs. By 31 March 1998, atota of 3987 SSSIs had been notified in England,*”
covering nearly one million hectares about 40% are in public ownership. Many SSSIs include
wetland habitat types and severa river SSSIs have now been notified (see below).

Where English Nature considers that any area of land is of specia interest by reason of any
of itsflora, fauna, or geological or physiographic festures, it must "notify" the existence of the SSSI
to the owners and occupiers of the land, the loca planning authority, the Secretary of State for the
Environment, the Environment Agency, theprivatised Water Companiesand the Internal Drainage
Boards. Thelocal planning authority must register the notification asalocal land chargein the Land
Register, which meansthat potential purchasers of the land are deemed to be aware of the existence
and boundaries of SSSIs. All sitesthat meet objective selection criteria™ must be notified as SSSls
and are then automatically subject to the legal restrictions flowing from this special status. There
is no right of appeal against the notification of an SSS except in the event of procedura
irregularities.

The innovative aspect of the SSSI system is that the type of legal protection conferred by the
SSSI notification varies according to whether or not proposed activities are subject to planning
controls. Where they are, the local planning authority is under a statutory duty to consult with
English Nature'” before determining any planning application for a development on a notified

173 Wales, Scotland and Northern Ireland have broadly equivalent systems and institutional
arrangements, which will not be discussed further here.

17 Provided inter alia by the 1989 Guidelinesfor Selection of Biological SSSI's, which establish
two main principles for selection of sites. Firstly, the network of designated sites should
contain adequate representation of the countrywide range of variation in natural and semi-
natural ecosystem types, with their associated assemblages of plants and animals, considered
both as communities and species. Secondly, certain types of sitemay be selected following the
identification of acritical standard of nature conservation importance (such as population size
or percentage), above which dl examples qudify for key site status.

1 Or the equivalent body in Wales, Scotland or Northern Ireland.
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SSSl. Although the authority isnot bound by English Nature's recommendation, there are now very
few cases of planning consent being given after a negative opinion.

Where proposed activities are exempt from planning controls, as is the cases for most
agricultural and forestry operations, acombination of regul atory and voluntary measures comeinto
play. Each SSSI notification must identify the flora, faunaor features which make the site of special
interest and set out alist of "potentially damaging operations” which appear to be likely to damage
thenatural features of the SSSI and which are outside the scope of planning controls. Thelandowner
or occupier may not carry out such an operation without first informing the competent agency. The
latter then has a gpecified period of time in which to conduct negotiations. Where necessary, it may
propose the conclusion of a management agreement under which the owner or occupier receives
some form of compensation or, more commonly under updated procedures, is remunerated for
carrying out positive management measures on the site.'” It is a criminal offence for the owner
or occupier to carry out apotentially damaging operation during adefined period. The SSSI system
is thus regulatory in that owners cannot undertake certain actions and voluntary to the extent that
management agreements are fredy negotiated. Where the parties fail to reach agreement, the
conservation agency has back-up regulatory powers and may make special conservation ordersin
respect of sites of particular value. It also has powers to acquire SSSI by compul sory purchase, but
thisis extremely rare.

Another important aspect of the SSSI system isthat certain public bodiesand utility companies
are required by law to consult with English Nature before disposing of SSSI land and/or before
granting permits or licencesfor certain categories of polluting activities or for water abstraction that
may affect an SSSI. Stricter environmenta impact assessment procedures also apply in and around
SSSIs (see Chapter 17 below). English Nature has concluded several Statements of Intent with
public agencies and landowners, including the Ministry of Defence (MoD) and the Crown Estate,
to promote the environmentally sensitive management of SSSIs.

By 1998, 26 rivers had been notified as SSSIs in England. Although the notification usualy
covers only the watercourse and the banks, there are afew cases in which the Internal Drainage
Board or other landowner has agreed on a voluntary basis to the establishment of abuffer strip on
eech side of the protected watercourse for more effective conservation. The notification and
management of river SSSIs is carried out in close cooperation with the Environment Agency
(which includes the former Nationd Rivers Authority), which is currently drawing up joint
conservation strategies with English Nature. In a broader perspective, there has also been close
coordination with the private water supply companies and the public body that regulates these
companies (OFWAT): formal priority hasbeen 77given to wetland SSSI protection and enhancement
in water company investment programmes.””” Water level management plans have now been
developed for many wetland SSSIs, whilst specific management schemes have been proposed for
79 SSSIs adversely affected by water abstraction or sewage discharge.

Hungary has also developed a site-specific system for areas of specid scientific interest. Under
its 1996 Nature Conservation Law, certain natural areas may be entered in the Land Registry
because of the ecological communities (biocénose) they house. Onceregistered, these sitesarethen
subject to specified lega restrictions. A permit from the Department for Nature Conservation is
necessary for any modification of wetland habitats, particularly the banks of lakes and watercourses
and riparian wetland vegetation found along these banks. The permit requirement also applies to
the conversion or cultivation of meadows and reedbeds, the use of arable land for purposes other
than agriculture and to mining operations.

176 See further Chapter 20 below.

7 The AMP3 investment programme: see further English Nature's 7" Report, 1 April 1997-31
March 1998.
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11.3 Conservation Strategies Based on Public Acquisition
of Wetlands

The relationship between land ownership and long-term conservation of natural aress is a vast
topic. The next two sections seek to highlight the key factors for consideration by policy-makers,
administrators and private bodies and individuals committed to conservation.

In many countries, public ownership under an appropriate management regime (known as
maitrise fonciere in France) is considered the only guarantee of securing the protection and
enhancement of important wetlands and safeguarding them from competing short-term economic
interests. A near-equivalent strategy is to impose very strict planning restrictions on privately-
owned wetlands in order to prevent change of land use or significant degradation.

Under such approaches, priority tends to be given to three categories of naturd aress.

« thosethat perform essentia ecological functionswithin thehydrologica cycleand provide
important economic benefits, such as the floodplain;

e thosethat perform important functions but are also subject to intense pressures as aresult
of economic development, population growth and many different competing demands for
land resources. The coastd zone in densely-populated or highly-urbanised aress, espe-
cialy the aimost enclosed Mediterranean Sea, is the classic illustration in this respect:
public acquisition may be the only way to confer long-term protection and islikelier to be
quicker - if costlier - than ingtituting negotiations for the demarcation and ultimate
establishment of a protected area;

 those situated in core areas of aprotected area (in order to guaranteeits strict conservation)
or around aprotected area. Inthelatter case, public acquisition can be used to increase the
total area managed for conservation and therefore secure consistent land and water use
over alarger proportion of the ecological unit or catchment area.

Provided that the competent nature conservation or management authority has general powers
to acquire land and adequate finance, it may progressively acquire key wetlands without specia
legidation for this purpose. In the United States, for example, Lake Tahoe and the surrounding
basin aregradually coming under public ownership. There have been many gifts of land to the State,
which under American legidation attract fiscd advantages. Whilst much land in the lower
elevation is ill privately owned and access around the lake is limited, State and federa
governments have now acquired over three-quarters of the total basin land area. "With careful land-
use planning, forward-thinking government agencies can acquire park and beach sites before land
pricesbecomeprohibitive". "

In somecountries, however, special |egidation has been enacted to authorise targeted strategic
acquisitions by a specific public agency and to facilitate the funding of such acquisitions. The legal
powers enjoyed by such agencies tend to be broadly similar because they are typically categorised
as carrying out functions of public interest. Legidation generally provides for competent public
agencies or municipalities to have the right of preemption (first refusa) over land in specific areas
and also to expropriate land under certain conditions. The areas concerned may be ecologically
sengitive zones, such asthe littoral, or key sitesin and around national parks and other protected
areas. Where privately-owned land in such areas comes on to the market, it can be systematically

1% Goldman, C. 1989, Lake Tahoe: Preserving a Fragile Ecosystem. Environment, Vol. 31,
Number 7, September 1989, pp. 7-30.
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purchased by the State within its financial limits. This is provided for under the Spanish Water Act
of 1985 and some of the laws of the Autonomous Communities in Spain, including Madrid. Where
designated 'pre-emption zones' are made subject to building prohibitions under relevant planning
documents, this tends to drive down the market price of the land in question and thus to reduce the
price that must be paid by the public land-purchasing body. Where legidation does not provide for
such mechanisms, for example in Greece, the full market price has to be paid to acquire important
natura areas. In the prized coastal zone, the cost of acquiring land for conservation instead of
development may therefore be prohibitive.

Theabovetechniquesareused by the French Coastal and L akeside Conservancy (Conservatoire
du Littoral et des Rivages Lacustres), established by statute in 1975.*° The Conservancy is a
public body with legd personality, which is funded by central Government from the national
budget. Its main statutory duty is to acquire land of natura or landscape va ue along the coast and
lakeshores. Land belonging to the private domain of the State may also be transferred to the
Conservancy. It hasthe samerange of legal powers as aGovernment agency, in that it may not only
acquire land by gift, legacy or ordinary purchase, but also may also expropriate land (thisis done
very rarely) or exercise aright of preemption in defined areas.

Significantly, land acquired by the Conservancy is virtually inalienable and may only be sold
if alengthy procedure laid down by statute is followed. The relevant proposal for sale mugt firgt
be adopted by athree-quarters mgjority of the Conservancy's Board of Directors and must then go
for consultation before the Consell d'Etat. Only after these two steps have been completed may the
Government adopt the Decree necessary to authorise the sale.

The Conservancy has acquired over 330 sites covering nearly 44,000 hectares of land,
including around 600 km of coastline. Its acquisition programme is primarily targeted at
undevel oped preemption zones that are delimited for this purpose by the elected assembly (Consail
Genera) of each Département. In arare example of conservation incentives being targeted at public
authorities, specia legidation (Act of 18 July 1985) authorises individual Départementsto levy a
sendtive natural areas tax (taxe départementale d'espaces naturels sensibles) on the construction
of most categories of buildings.™ The proceeds of the tax must be used for the protection of
sendtive natural areas and footpaths and a specia budget line must be created for this purpose.
More specific permitted uses include financial support for the acquisition of land by the
Conservancy and the acquisition, protection and management of other land in order to increase
public access to sensitive natural areas, except wherethisisinappropriatein view of the ecological
fragility of the area. The price of land acquisition is reached by agreement or, if agreement cannot
be reached, by thejuge de I'expropriation (compulsory purchasejudge). If the Département does
not choose to buy an area that comes up for sale, the Conservancy or individua communes
(municipalities) may exercise their own rights of preemption. Each Département is also responsi-
ble for developing and implementing a departmental policy for the protection of sensitive natural
areas. Private donations and bequests of land to the Conservancy are tax-exempt.

In areas acquired with the proceeds of this tax, certain restrictions automatically apply. The
public landowner is under a statutory duty to preserve, maintain and enhance the scientific and
culturd values of such areasin the publicinterest, and may entrust their management to acompetent
public or private person or body.

® Act of 10 July 1975, as incorporated into the Rural Code (article R243-1 to 243-33) and
amended by articles 18 and 19 of the Landscape Protection and Enhancement Act {Loi sur la
protection et la mise en valeur despaysages) of 8 January 1993.

80 Regulated by ArticlesL. 142.1-13 and R. 142.1-18 of the Codede I'urbanisme. Thelevel of the
tax may not exceed 2% of the total value of the proposed construction: it is generally levied
a 1%.
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The Conservancy does not manage its properties itsef but instead concludes management
contracts with local authorities, other public bodies or approved non-governmental organisations.
It may therefore be seen as the interface between national government and local authorities,
communities and locally-based NGOs. The managing entity is required to prepare an ecological
assessment (bilan écologique) or management plan for the site concerned. The costs involved are
split between the Conservancy as owner of the site, which pays for the residua costs of protecting
and maintaining the site, and the management body which meets the ongoing costs of maintaining
any new facilities and monitoring of the site. The Conservancy providestechnical support, such as
the provision and training of wardens.

Whereimportant wetlands are aready in public ownership and are managed by the conserva
tion agency, aformd declaration of inalienability can till provide important guarantees for their
long-term protection. In Peru, the Land Law Regulations™®" have declared certain wetlandsin the
Peruvian Amazon to be Zones of Ecol ogical Protection (Zonas de Proteccion Ecol 6gica) because
of their important ecological functions: this does not involve the establishment of new protected
areas. All land within these Zones is inalienable and may not be donated or sold.

Public land acquisition and management undoubtedly has significant benefits, particularly
when targeted at the most threatened or ecologicaly critical wetland areas. Under most legal
systems, it offers greater certainty of permanent conservation. However, it is very often not feasible
for palitical as well as financia reasons. In many parts of the world, changes of government have
led to progressive reprivatisation of land in order to redress inequitiesin land distribution. This can
make it extremely difficult to propose increasing the protected area estate or subjecting other
natural areas to high levels of regulatory protection. At a pragmatic level, negotiation for the
protection or acquisition of privately-owned land is a dow process and "too often, while the
protected negotiations are underway, the very elements requiring protection are lost or de-
stroyed".*®? In such complex situations, law needs to provide a range of possible options and to
involve as many actors as possible in the conservation and wise use of the resource base.

11.4 Legislative Techniques to Promote Private Acquisition
and Protection of Wetlands

11.4.1 Measures to Help Private Organisations

Private associations (NGOs) established for nature conservation objectives need no persuasion
about the desirability of conserving and wisely using land in their ownership. However, their ability
to acquire and manage wetlands is linked to their size, legd objects, membership and funding.
Several countries have enacted far-reaching legal and fiscal measures to support the work of
approved organisations on the basis that these act as partners with governments in the implemen-
tation of environmental protection policies. Tax benefits for land or money donationsto NGOs are
offundan}%rsnal importance in many countries, but these are not discussed in detail here for reasons
of space.

18 Eyecutive Decree 056-97-PCM: see Solano, P. 1998. Reviewing Laws and Ingtitutions
relevant to Wetlandsin Peru.

182 Cohen, M. 1995. The South African Natural Heritage Program: A New Partnership among
Government, Landowner sand the Business Sector. In McNedly, JA. (ed.). 1995. Expanding
Partnershipsin Conservation at pp. 252-260.

183 See generally Shine, C. 1996. supran. 1.
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Statutory protected areas may in some countries be designated on privately-owned land.
However, the focus of this brief discussion is the way in which law can support the ingtitution of
private or voluntary wetland reserves outside the statutory protected areasystem. Asagenerd rule,
private reserves are not subject to regulatory conservation measures other than those adopted under
nationd or sub-national legidation in respect of any privately-owned land. The owner of aprivate
reserve therefore has no powers, beyond normal property rights, to protect the site from trespassers
or from adverse environmental impacts arising from third party action, such as industrial or
infrastructure development. Even more fundamentally, a non-statutory reserve may usualy be
expropriated like any other land if a Government or other public agency requires the land for
reasons deemed to be of public interest. This weakness sometimes only becomes apparent after an
NGO has acquired a site for conservation. The fact that private ownership does not guarantee site
protection can deter some NGOs from making the financial and managerial commitment necessary
to establish reserves.

A few laws do confer a specia status on such reserves to 8Erotect them from possible
expropriation a a future date. In the Walloon Region of Belgium,®® private voluntary reserves
which have been formally approved by the Government benefit from the same legal protection as
if they were publicly-owned reserves. Approva is restricted to areas recognized as being of
ecologica and scientific importance. The approva order is made for a period of twenty years,
which may berenewed. An NGO wishing to manage an approved reserve must be approved by the
Government on the basis of its members' expertise and the period of time for which it has beenin
exigence. A management plan must be established and approved by the Regiona Executive,
together with the rules concerning public accessto thereserve. Non-compliancewith the provisions
of the plan may lead to the withdrawal of the reserve's gpprovad status.

French law™®® permits the establishment of voluntary nature reserves by private persons and
municipalities and has established detailed consultative procedures for this purpose with the
Departmental Nature Conservation Commission. Approvd isgiven by thePréfet of thedépartement
concerned and approved reserves have the same protective status as statutory reserves established
by Government Decree. The approval order lists the activities which are prohibited on the site and
defines the landowner's own obligations. It isacrimina offence to breach any of the prohibitions
laid down by the order and violations are punishable with the same penalties as if they had been
committed in areserve established by the Government. The approva order lasts for Sx years but
is automatically renewed unless this is opposed by the landowner. Approval may be withdrawn at
any time at the landowner's request or if she breaches the terms of the order. Approval does not
confer complete protection against expropriation in the public interest, but there are certain
safeguards and the above-mentioned Commission must be formally consulted before an expropria-
tion order can be made.

In the United States, specid powers have been conferred on the National Fish and Wildlife
Foundation, a private body established by a Special Act of Congress of 1984, to acquire land for
fish and wildlife conservation. No state or political agency may compulsorily purchase property
owned by the Foundation that is classified by the Directors of thefederal Fish and Wildlife Service
or the Migratory Birds Conservation Commission as valuable for wildlife conservation or
management. At a lesser level, planning authorities in the United Kingdom are required to take
account %‘Gpublic or private non-statutory reserves when deciding planning applications in the
vicinity.

18 Nature Conservation Act of the Walloon Region of 12 July 1973 and itsimplementing statutory
instrument dated 17 July 1986.

18 pyrsuant to the Nature Protection Act of 10 July 1976, now incorporated into the Rural Code.
18 Countryside Act 1968.
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A much rarer approach is for legidation to confer specia status on the private organisation
itself. The National Trusts established in the United Kingdom, and more recently in some other
common law jurisdictions,™® benefit from exceptional privileges in this respect.

The Nationd Trust for Places of Historic Interest and Natural Beauty was established as a
charitable association for England and Wales™® in 1895 and given legisative backing by the
Nationa Trust Actin 1907, asamended in 1971. Its statutory purposeisto promotethe " permanent
preservation for the benefit of the nation of lands and tenements (including buildings) of beauty or
historic interest and as regards lands for the preservation (so far as is practicable) of their natural
aspect, features and animal and plant life". In support of these ambitious objectives, the Act confers
unusualy wide powers on the private Trust. It may declare its properties indienable and regulate
activities on its own land: it also enjoys extensive tax benefits.

Wherethe Trust makes adeclaration of inalienability, its future development or sdeis subject
to aspecia Act of Parliament. The State or any competent public body may only expropriate trust-
owned land if a special committee of members of both Houses of Parliament passes a formd
resolution. This procedure, used only once in England since the Nationa Trusts were established,
ensures the public scrutiny of any proposed land disposal and means that the protective status of
Trust-owned land is amost absolute. The Trust isthe only land-holding private organisation in the
United Kingdom to have this status. The near-certainty that an estate will remain in continuous
protective ownership is of immense importance in encouraging gifts or bequests of stes of high
conservation value as well as long-term investment in the management of such sites.

In addition to its buildings and historic gardens, the Trust in England and Wales owns over
270,000 ha of open countryside (around 30% of which is designated as Sites of Specia Scientific
Interest), 24 national nature reserves and protects 850 kilometres of coastline through ownership
or restrictive covenants (see below). It has prepared ajoint action plan with English Nature to
promote conservation of its 470 SSSIs. Many of these are farmed under agricultural tenancies: the
Trust hasthe power to include special clausesinits Tenancy Agreementsrequiring theconservation
value of National Trust land to be protected and improved.

Other NGOs in the United Kingdom also have a long tradition of acquiring land for
conservation, abeit without the statutory remit enjoyed by the National Trust. By way of example,
the Royal Society for the Protection of Birds (RSPB) isthe largest NGO in Europe devoted entirely
to nature conservation, with nearly 900,000 members. The RSPB owns or manages over 130
wetland nature reserves covering more than 84,000 hectares.

Even without specia legidation, governments can facilitate systematic wetland conservetion
and management by NGOs. The Netherlands provides an interesting and |ong-established
precedent for thistype of public-private partnership. Vereniging Natuurmonumenten (the Society
for the Preservation of Nature) is a private law foundation established in 1905 for the specific
purpose of protecting areas of natural beauty through acquisition. The Society now has more than
720,000 members (growing by some 20,000 ayear) and owns and/or manages more than 250 sites,
covering 70,000 hectares, dmost dl of which isunder its direct management. Itsfirst purchase was
the Naardermeer, an area of lakes and abundant birdlife that had previously been used by the city
of Amgterdam to dump its refuse. The Society's mission has been expanded to cover "practica
nature conservation by means of buying, managing and developing sites of naturd beauty and
valuable countryside". The Society tries to buy land in threatened areas on the basis that better

87 The States of South Austraia and Victoriain Austrdlia, New Zealand and the Bahamas.
8 The National Trust for Scotland was established by law in 1931.
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resultlgg can be achieved through land ownership: "it is difficult to have a say if you don't own the
site”.

Site acquisitions are wholly funded by national and provincial governments in equal shares.
Natuurmonumenten therefore devotes most of its income to site management: like the National
Trugt, it makes extensive use of leases to third parties and part-finances site management through
the income derived from such rental and the sale of reeds, wood, grass and other natural products.
However, even site management costs are heavily subsidised with the Government meeting nearly
haf of the costs per hectare. This level of State commitment may be explained by the fact that
acquisitions are mainly targeted at sites designated as "core areas” within the National Ecological
Network, which was created by the Nature Policy Plan adopted in 1990.*%° In contrast to its early
beginnings, Natuurmonumenten thus effectively acts on behdf of the Government in pursuing the
acquisition strategy described above.

In Italy too, there is quasi-officia reliance on NGOs for the management of certain protected
areas. The World Wide Fund for Nature (WWF) in Italy owns many coastal reserves and manages
others on aconcessionary basis. By 1998 it managed about 15,000 hamade up of 30 coastal nature
reserves. Significantly, the Protected Areas Act of 1991 permits any natura or legal person to
deduct from its taxable income sums donated for the acquisition, protection or development of
property protected under the 1939 Act for the Protection of Natural Beauties. The same tax
incentives apply to donations relating to property subject to a construction prohibition under a
landscape plan adopted under the 1939 Act or under the 'Galasso Act' of 1985 which establishes
specia protective planning controls along the coastal zone.™" The recipient may be the manage-
ment body of a nationa or regiond park or reserve, whether terrestrial or marine, or any legally
protected area.

In the United Kingdom, many national nature reserves have been established on land leased
by English Nature which then contracts out their management to "approved bodies’, such asloca
authorities, wildlife trusts and other conservation organisations.

Lastly, the potentia role of user groups in wetland acquisition and management should be
briefly described. A growing number of hunting and fishing associations now promote land
ownership as a necessary precondition for improving the conservation stetus of the species and
habitats necessary for their respective interests. In Germany, several angling associations have
drawn up river management contracts with water companies, under which they are responsible for
conserving riparian vegetation, clearing silted-up areas and protecting critical fish habitats. In
France, the Hunting Conservation Foundation retainstitle to the sitesit acquires, but contractstheir
management under a binding agreement to the Hunting Federation of the relevant département,
which mugt then draw up a management plan for the site.

The active involvement of user groups in wetland acquisition has important financia
implications. The application of the 'user pays principle to support wetland conservation and
rational use of water resources.™ It has been implemented specifically for wetland acquisition in
at least two countries:

» inthe United States, 'revenue stamps' are used to finance conservation. All duck hunters
must purchase Federal Duck Stamps in return for their annual hunting permit. The

¥ Fiechter, F. 1991. Conservationists are Natural Optimistsin ABP World, 2/1991.
10 see Chapter 13 below.

BL ipid.

® Briefly discussed, together with the polluter pays principle, in Chapter 7.2 above.
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proceeds, which amount to about $50 million per year, are paid to the Migratory Bird
Conservation Fund, which is used to acquire habitat for the national system of refuges.

- a avoluntary level, the Wildliife Trusts in the United Kingdom have established a
Conservation Stamp Programme that channels funds from the sale of duck stamps and
artworks into the purchase and management of wetlands along the western paagarctic
migratory flyway. This Programme was used as the model for the European Habitat
Conservation Stamp Programme, launched during European Nature Conservation Year in
1995.

11.4.2 Measures to Assist Individuals

Private law instruments for site conservation are used mainly in common law systems and have
been devel oped mogt fully in the United States and Canada: they are also used to varying extents
in the United Kingdom, parts of Asiaand South Africa. They tend to fit awkwardly or not at dl into
civil law systems, where they may be deemed to lack legal content. However, certain instruments
of this type are being studied with increasing interest in some civil law systems.™®

Private law measures can be used in different ways to restrict development options over large
aress of private land that maintains important conservation values. Voluntary instruments of this
kind range from the non-binding (unilateral) dedication of land for conservation to forma property
law mechanisms (generally known as conservation easements) which permanently restrict the use
that may be made of a particular site. Donations of land, limited title to land or money are often
supported by fisca incentives, notably in Italy, the United Kingdom and the United States and
Canada.

The United States provides a rare example of a unilateral procedure. Some states permit a
landowner (including a Government department, university or conservation organisation) unilat-
erdly to dedicate land for conservation. The articles of dedication must be approved by the
competent authority and officidly registered, and then bind both the landowner and the state in
perpetuity. Expropriation of dedicated land is only possible in cases of "imperative and unavoid-
ablenecessity" and is subject to public inquiry: it may additionally require the prior approva of the
legidature, the Governor or Court.

Another innovative approach is provided by the very recent announcement in February 1999
of the newest Australian Ramsar site. The Gwydir wetlands of New South Wales, Augtrdia are
largely under private ownership and are not covered by a statutory protected area designation. A
Memorandum of Understanding has been drawn up between the various private landowners,
private conservation organisations and competent government agencies to secure the site's
conservation.

Easements (servitudes) and covenants are property law rights and obligations that congtitute
charges on land and are binding on successorsintitle. Intheir traditional form derived from Roman
law, easements benefit the "dominant tenement” by limiting the exercise of property rights by the
owner of the adjoining parcel of land (the "servient tenement™). Such instruments may be adapted
for conservation purposes by enacting pecid legidation that waives the traditional requirements
of contiguity (adjacent parcels of land) and benefit to the dominant tenement. Laws for this purpose
have been adopted in more than thirty American States and severa Canadian Provinces in order
to provide incentives for private citizens to take an active role in protecting their lands.

198 seefor exampleGiraudel, C. 1997. Laprotection conventionnelledesespacesnaturels: Droit
francais et comparé de |'environnement.
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Under an easement contract, alandowner (the 'easement donor') gives or sells aconservation
easement to the 'easement holder'. Thisis usudly agovernment agency, but in some states it may
be a qualified conservation organlsetlon ' such as The Nature Conservancy % or one of the
nationwide network of Lands Trusts'® Landowners undertake not to exercise some of the rights
that are normally attached to property ownership in order to preserve the site's conservation val ues.
They retain title to the property, which may be fredy sold, or bequesthed, but future owners of the
property will aso be bound by the terms of the easement. Redtrictions are tailored to individual
properties, the interests of each owner and the resource to be protected. An easement normally
specifies the extent to which the property may be developed and requires the remainder of the
property to be managed to protect woodlands, wild animals and rare or endangered plants and
generdly preserve its natural state. The easement holder is responsible for monitoring and
enforcing the terms of the easement, if necessary by judicia proceedings: for this it will have a
limited right of access for inspection, scientific data collection or other agreed purposes. The
easement donor is usually asked to make a donation to offset stewardship costs. Failureto comply
with these redtrictions constitutes a breach of contract enforceable in the civil courts.

In the United States, specid legidation has been developed to support the use of easements
to protect wetlands. The federd Wetlands Reserve Program is designed to assist owners of eligible
lands in restoring and protecting wetlands by allowing the Department of Agriculture to purchase
conservation easements. Landowners grant easements that may be permanent (under the law of
Minnesota), last at least 30 years or for the maximum time permitted by the state concerned.
Wetland owners must agree to implement a wetland conservation plan, for which technical
assistance may be provided. Owners are paid compensation, based on the difference in fair market
value of the land before and after the easement is recorded. Depending on the state, the conclusion
of aconservation easement may attract arange of extensive tax benefits relating both to local land
taxesand toincomeandinheritancetaxes.'

Conservation easements do have limitations, particularly because donors cannot be required
to carry out active management measures. Easement holders may usualy only be Government
agencies, autonomous public bodies or approved conservation bodies. the right of private persons
to conclude such contracts is rarely recognised. In the Canadian Province of Ontario, theright to
creste conservation easements is exclusively vested in the Ontario Heritage Foundation but the
latter may assign easements to any private or public person.

Unusually for acivil law jurisdiction, Swiss legidation permits private or public entities to
conclude easement contracts with landowners, most frequently for the benefit of a private
conservation association. These must be entered in the land registry and then run with the land.
Landowners are paid compensation for accepting permanent restrictions on the use of their

property.

¥ Qualified conservation purposes typically include the preservation of land for public outdoor
recregtion or education; the protection of relatively natura habitats of fish, wildlife or plants;
the preservation of open space - including farm and forest land - for scenic enjoyment or
pursuant to an adopted governmental conservation policy; and the preservation of historicaly
important land or buildings.

1% By 1995, TNC had protected over 3.16 million hectares of land in and beyond North America
by means of easements or debt-for nature swaps. It owns or manages more than 1,500 private
"nature preserves' covering some 400,000 hectares, which constitutes the largest private
system of nature sanctuaries in the world.

1% |n 1994, these community-based private organisations held conservation easements over some
295,000 hectares and owned a further 210,000 hectares {1994 National Land Trust Survey).

197 See Shine, C. 1996. supran. 1.
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Covenants may be incorporated into property law contracts for the sde or lease of land to
impose permanent conditions on the use of that land. In the United Kingdom, the sale or lease of
land of ecological valueby English Natureor national park authorities may in certain circumstances
be subject to covenants relating to management practices or to rights of public access to areas
formerly in public ownership. Interestingly, the National Trusts may make and enforce restrictive
covenants with other landowners. For example, the National Trust in England and Wales has
prioritised the negotiation of covenants for land around Trust properties in order to establish a
protective buffer zone. Landowners who voluntarily accept this kind of restriction receive
assistance from the Trust in managing their land in an environmentally friendly way.

The legidation of certain countries also makes it possible for individuals or private organisa-
tions to take long leases (up to 99 years) that contain certain conservation clauses. In the context
of wetlands, this may be particularly useful in areas that are inalienable and cannot be fully owned
by NGOs, such as the public maritime domain.

Site conservation based on acquisition and direct management is expensivein terms of finance
and manpower. Many public bodies and private associations no longer view acquisition as their
preferred strategy and reserveits use for irreplaceable, representative or serioudly threatened sites.
Increasingly, thetrend in both public and private sectors isto secure conservation benefits through
enforceable contracts designed to promote positive land management practices. Some of the fiscal
and contractual instruments to promote activities compatible with conservation and wise use are
discussed in Chapter 20 below.

* % %

Protected areas and other site-specific instruments play a critica role in maintaining the
essential functions, values and services of wetlands of high quality and conserving unique, rare or
representative habitat types and species. However, such instruments can only be of limited
effectiveness if planned and implemented separately from broader policies on land and water use.

Conservation regimes based exclusively or mainly on a site-specific nexus tend to be
inadequate in two ways. The qudity of water, air and soil in wetlands is affected by externa
processes and activities whilst migratory species dependent on wetlands also need to be able to
make use of 'ordinary’ sites which must be of adequate quality. Some potentially damaging
processes and categories of activities are crosscutting issues that can have to be regulated or
managed in a generalised way. Obvious examples include the introduction of dien species and
living modified organisms, which cannot be rationally managed within artificial boundaries
imposed by protected area legidation, and the management of the water regime.

More fundamentally, there may be a danger in considering Site-specific approaches as a
panacea to wetland degradation. Whilst some wetlands are obvioudy of particular importance, it
is unfortunate if policies draw too sharp a distinction between ‘'important’ and ‘unimportant’
wetlands. The conceptual basis underpinning the Convention on Biologica Diversity is that dl
components of biological diversity matter. Too little is known about the services they perform and
the chains of ecological interdependency for any natural areas or values to be considered redundant.
Site-specific conservation should therefore form a key component of and catalyst for wise use
policies and measures developed at bioregional and nationd level. However, it must not be seen
as providing a substitute for the introduction of policies and programmes consistent with wise use
at bioregiona level and national level.
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Managing Wetland Areas in a Bioregional Context

Parties to the Ramsar Convention are required not only to conserve individua sites but to promote
the wise use of wetlands in a broader territorial context. Each country should therefore equip itself
with generally applicable (non-site-specific) policies and measures to ensure that wetland func-
tions and vaues are safeguarded on anationa scale.

Legidation may address this requirement in different ways and to varying degrees. The most
common approach - which remains the exception rather than the rule- isto confer protective status
on some or al categories of wetland under national congtitutions or relevant legidation. Examples
of such legidation, which may be very far-reaching, are discussed in Chapter 12. Chapters 13 to
15 consider the ways in which law may promote fuller integration of wetland units into land-use
planning and the management of river basins and coastd areas. This type of legidation, which is
rare but now evolving rapidly, seeks to promote rational management of wetlands and water
systems based on ecologica rather than administrative units. Its successful implementation is
closdly linked to the issue of ingtitutional coordination, already discussed in Chapter 6 of this book.
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Chapter 12
Generalised Protection of Wetland Habitat Types

12.1 Constitutional Protection of Wetlands

Almogt dl recent constitutions establish a genera obligation on the part of the State and a duty for
citizens to protect the environment: they aso often enshrine the right to a healthy environment.
Solemn affirmations of this kind have the immense merit of raising environmental conservation,
in the perspective of intergenerational equity, to the same rank as other rights and interests
guaranteed by congtitutions. They thus impart to conservation measures the legitimacy which the
latter might otherwise lack. Constitutions formalise certain public and private rights and interests
that should not in theory be infringed or ignored by state agencies without due process (in the form
of inter alia a planning inquiry, impact assessment, consultation process or compensation).
However, their provisions are always very genera and, to achieve their desired effects, must be
further developed in implementing legidation that establishes legally precise rules and obligations.

At leagt three countries have now incorporated provisions for the protection of wetlands into
their nationd or provincid constitutions.

12.1.1 Brazilian Federal States

Following the promulgation of the Federal Congtitution of Brazil in 1988, severd Brazilian States
incorporated far-reaching provisions into their state congtitutions for the conservation of specific
habitat types, mostly wetlands. In the majority of cases, these congtitutions provide for two
categories of protected habitat types, each with its specific legal regime. Thefirst category consists
of "permanently protected areas’ which presumably benefit from the strictest conservation
mesasures (although none of the congtitutionsis explicit on this point). The second category consists
of "areas of particular ecologica interest", which may only be utilised under permit from the
competent authorities. A permit can only be granted if the essential attributes of the habitat types
concerned are preserved.

"Permanently protected areas’ designated under state constitutions include riverbanks (in
Bahia and Maranh&o), lakes (Rio de Janeiro), springs (Bahia, Maranh&o, Sao Paolo, Rio de
Janeiro), seq, river and lakeidands (Piaui) and caves (Bahia, Sao Paolo). Wetland types designated
by certain coastal States include dunes (Maranh&o, Sergipe), estuaries (Bahia, Rio de Janeiro, Seo
Peaolo), lagoons (Rio de Janeiro), mangroves (Biaha, Piaui, Rio de Janeiro, Seo Paolo, Sergipe),
ddtas (Piaui) and cord reefs (Bahia, Maranh&o).

"Aress of particular ecological interest” include the coastal zone (Maranh&o and Piaui) and
flood plains (Maranho). Some States have conferred this lesser designation on habitat types which
are ligted as permanently protected areas by other States: this is the position for riverbanks under
the Congtitutions of Goias, Pemambuco and Sergipe, lakes in Pernambuco, springsin Goias and
Piaui, caves in Sergipe, estuaries and mangroves in Pernambuco and lagoons in Piaui.

Condtitutiona provisions of this kind are only the first step. The Parliaments of the Brazilian
States concerned need to enact legidation laying down specific rules with regard to permitted and
prohibited activities within the habitat types covered by their respective constitutions and
governing the criteria and procedure for the issue of permits.
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12.1.2 Switzerland

The inclusion of wetlands in the Swiss Constitution is a relatively recent development. It came
about after an announcement in 1983 that the Army intended to construct large military training
facilities in the Rothenthurm marshes in central Switzerland. Citizens petitioned the Federal
Government® to submit to referendum aproposed amendment to the Constitution to the effect that
marshes and marshy areas of particular beauty and/or national interest should be protected. This
amendment would require that works already in progress at Rothenthurm be dismantled.

The Federal Government opposed the proposed amendment, mainly on the grounds that there
was no reason to single out marshes among many kinds of endangered habitat types, and advised
voters to reject the proposal. Instead it submitted to the Federal Parliament various amendments
to the Nature Conservation Act providing for the protection of al natura sites of national
importance. Although these legislative amendments were adopted, citizens till voted in the
referendum of 6 December 1987 to accept the proposed amendment to the Congtitution. The
protection of marshes of nationa importance is accordingly now enshrined in the Swiss Constitu-
tion, which confers a safeguard against any changes in government policy in the future.

The Nature Conservation Act as amended in 1937 appliesto dl sites designated as being of
national importance, whether or not they are wetlands. Regulations adopted under this Act, in
accordance with the congtitutional amendment, list about five hundred marshes for protection.
Interestingly, athough the constitutional provision itself is generally applicable, the effect of these
regulations is to make its implementation site-specific.

12.1.3 Uganda

Uganda'snew Constitution,? adopted on 22 September 1995, makes specific provision for wetland
conservation. The State is generally required under National Objective XVII of the Congtitution
to protect natural resources, including water, wetlands, minerals, oil, floraand fauna, on behaf of
the people of Uganda. More specifically, the Constitution provides that the government, or alocal
government as determined by Parliament by law, shal hold in trust for the people and protect
natural lakes, rivers, wetlands, forest reserves, game reserves, national parks and ay land to be
reserved for ecological and touristic purposes for the common good of al citi zens.® The National
Environment Statute edopted in 1995 contains more detailed provisions for the implementation of
thisgeneral obligation.*

12.2 Legislation for the Conservation of Wetland Habitat
Types
A growing number of countries have adopted or amended laws to confer protective status on certain

habitat types, wherever they occur, usualy in order to check the alarming rate of their disappear-
ance. Such laws generally prohibit the destruction or ateration of these habitats except under

1 As they are entitled to do under the Constitution.

2 Seegenerally Ntambirweki, J. 1998b. The Evol ution of Policy and Legislation on Wetlandsin
Uganda.

Art. 237(2).
4 See Chapter 12.3 below.
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permit.> The habitat types protected in this way are not of course limited to wetlands: many other
kinds of natural or semi-natural environments, such as grassdands and old growth forests, are under
increasing threat and may be protected by thismethod. However, most modern lawsinthis category
specificaly address the protection of at least some types of wetlands. As mentioned in Chapter 8.2
above, certain internationa instruments have given impetus to this area of legd development,
notably the 1979 Bern Convention and, much more recently, the EC Habitats Directive of 1992.
Coverage of coastal and marine wetland types is relatively undevel oped at both international and
nationa level, athough the position is beginning to improve

Habitat-type systems are fairly new and are till evolving. In some countries, their scope and
procedures have been progressively amended by means of regulations in order to improve clarity
and effectiveness. The following list sets out some of the key variables that distinguish national
regimes for wetland habitat type conservation:

e nature of enabling legidation (earlier systems were developed under nature conservation
legidation, whereas newer systems may be established under framework environmental
legidation or modern water laws);

» inditutional competence (in countries with afederal or decentralised structure of govern-
ment, responsibility for making and/or implementing legidation may be divided between
national and subnational governments or entirely delegated to subnationa level);

e range of habitat types covered (most laws apply to lakes and marshes as a minimum but
some go much further);

e minimum size of wetlands benefiting from legal protection;

< ownership of wetlands subject to the legidation (permit systems linked to habitat types
may be limited to privately-owned land or apply irrespective of land ownership);

» operational effects (some laws are sufficiently detailed to provide a workable regulatory
system, whilst others lay down general rules which must be implemented by means of
secondary site-specific regulations).

As this list shows, habitat type legidation may be tailored to fit national or local conditions
and isthus capabl e of much broader application around the world. The next section considersanon-
exhaudtive selection of laws that demonstrate the variety of ways in which wetland conservation
may be advanced through such techniques.

12.3 Scope of Generally-applicable Laws for Wetland
Conservation: Selected Examples

12.3.1 Austria

In this federated country, jurisdiction over nature conservation is entirely vested in the individual
Lander and thereis no federa legidation governing the protection of species and natura habitats.
Severa Lander have introduced specific provisions into their nature conservation legidation for
the preservation of certain endangered habitat types, including wetlands.

5 The operation of permit systems in genera is discussed further in Chapter 18 below.
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In Upper Austria, a permit is required from the nature conservation authorities® for the
drainage and/or afforestation of marshes and peatbogs larger than 5 hectares; the extraction of pest;
the clearmg of dluvid forests; and the filling of natural or manmade ponds unlessthey are smaler
than 200m* and are | ocated within one hundred metres from aresidential dwelling. Significantly,
permit requirements also apply to agricultural and forestry activities. Permits may be granted
subject to conditions or mitigation requirements.

The Act provides for stricter site-specific conservation of ecologicaly important areas. Where
marshes, peatbogs, stands of rare plants or breeding or spawning areas of protected animals are of
particular importance to maintenance of the ecological balance but are not aready included in a
nature reserve or do not meet the conditions for designation as a natural monument, they may be
protected by government order if the public interest in their conservation overrides al other
considerations. Conservation orders made for such areas may establish restrictions and additional
permit requirements, but only in respect of activities which may jeopardize the naturd festuresin
need of protection. Permits may only beissued if the proposed activity will not damage the natura
balance of the plant and anima communities concerned, has no impact on the value of the site for
recreation or does not affect the landscape in any way contrary to the public interest. In exceptiona
circumstances, permits may be granted where the public or private interest of the proposed activity
outweighs the public interest in the conservation of nature or of the landscape.

In Carinthia, special protection is conferred’ on marshes, peatbogs, reedbeds and aluvial
foredts: filling, dredging, drainage and any other actions that may permanently damage the habitats
of wild flora and fauna is prohibited. Wetland habitat types covered by the legidation should be
protected from any damaging activity in order to preserve the fauna and flora, maintain the weter
balance and stahilize the climate. Exemptions from these prohibitions may only be granted for
small-scae activities that do not directly and adversely affect protected habitats or where the public
interest of the proposed activity is considered to be more important than the preservation of the
wetland.

In Vorarlberg, it is prohibited® to fill, drain, excavate or carry out any other activity liableto
threaten the habitat of animals and plants in aluvia forest, peat bogs, marshes (with some
exceptions) and ponds. Once again, exemptions may be granted When other public interests
override the interest of landscape protection. In the Tyrol, legislation® has been progressively
amended to incorporate provisions protecting dluvid forests and wetlands, defined to include al
marshes and peatbogs. Activities which may adversely affect these habitats, particularly filling,
dredging, drainage, the construction of structures of any kind and the clear-felling of trees in
aluvial forests, are prohibited except under permit. These permit requirements also apply to
agricultural and silvicultural activities.

12.3.2 Costa Rica®®

The framework environmental law of Costa Rica confers very generd protection on al Wetlands
pending the adoption of specific wetland legislation. The 1995 Organic Environmental Law™

6 Nature Conservation Act of 1982,

7 Nature Conservation Act of 1986 and Notes appended to the Act.

8 Landscape Protection Act of 1982.

9 Nature Conservation Act of 1974 as amended in 1990.

10 Aguilar, G. 1998. Legal Aspectsof the Conservation and Wise Use of Wetl andsin Costa Rica.
U e Chapter 7.3 above.
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declares the conservation of certain habitat types to be of public interest because of their multiple
uses, whether or not they are protected by specific legidation. This protective status is expressy
extended to wetlands as defined under the Act. The declaration of public interest has far-reaching
legd consequences, athough in some casesthese are dependent on further action by the State which
may impose restrictions on the use of resources within wetlands in order to protect the collective
interest. The congtruction of infrastructure, especialy that relating to water resources, may not
damage wetland ecosystems. An environmental impact assessment is therefore required for
proposed developments that may affect wetlands.

12.3.3 Denmark

Danish habitat conservatl on legidation is currently the most advanced in the world. The principle
was introduced in 1972% through a series of anendments that prohibited modification of the beds
of public watercourses or changes to natural |akes above 1000m? without a permit from the nature
conservation authorities. The scope of this legidation has gradually been extended by a series of
subsequent amendments. In 1978 it was applied to al private watercourses having abed wider than
15 metres and to marshes and peatbogs. The Minister of the Environment may by regulations
exempt designated private watercourses with abed wider than 15 metres from this requirement or,
conversely, extend the permit requirement to designated private watercourses with abed narrower
then 15 metres: maps of protected watercourses have now been produced. In 1983, the statutory
ligt of protected habitat types was extended to cover salt meadows, coastal marshes and coastal
meedows of 3 ha and above.

New legidation adopted in 1992 has extended this protection regime by adding al natura
grasslands, including wet meadows, to the list of protected habitat types. About 9% of Denmark
is now covered by protected habitat types, including al types of wetiands™ except wherethey fal
below gze threshol ds defi ned by the Act. These thresholds have been regularly revised downwards
and are now set at 2500m? for most protected habitat types. Stricter rules apply to lakes for which
the threshold is now set at 100m” so as to ensure the conservation of small ponds which provi de
critical habitat for amphibians. Where individual protected habitats fal below the 2500m?
threshold, they are till subject to the protection regime if the total areaof adjacent protected habitat
types or habitat types adjacent to alake exceedsthat threshold. In addition, the Forest Act of 1989*
provides that watercourses, lakes, bogs and marshes which are not protected by the Nature
Conservation Act (because they fal below its size thresholds) cannot be cultivated, drained,
planted or atered in any other way if they are located in public forests and certain private forests.

The 1992 Act generally prohibits any dteration to the conservation status of protected habitat
types (including alterations caused by agriculture and forestry activities). Derogations may only
be granted in extremely limited circumstances™ which means that administrative discretion isvery
narrow. The Minister for the Environment may adopt regulations limiting or prohibiting the use of
fertiliser in protected habitats. No such regulations have yet been made, but a government circular
specifiesthat in certain habitat types, including peatbogs and somenatura meadows, any useof fertiliser
would autometically condtitute a breach of the requirement not to dter their state of conservation.

© By amendments to the 1969 Nature Conservation Act, now replaced by the Nature Protection
Act of 3 January 1992. As mentioned in Chapter 11.1 above, some environmental protection
measures are applied more strictly in Ramsar sites and some statutory protected areas.

13 The mudflats of the Wadden Sea area are protected by a specia Ministerial Order.
¥ Article 16-6.

55 |mplementing regulation no.572/1992 establishes certain exceptions inter alia with regard to
urbanised areas but these are not directly relevant to wetlands.
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A habitat is covered by the Act if it fulfils the prescribed conditions at the date on which it is
proposed to carry out an alteration. Habitats may lose their protected status through natural causes
(encroachment of vegetation, natural drying out of amarsh). Conversely, ahabitat may acquirethis
status through natural or human-induced change to its ecological character, for example where
agricultural land is 'set aside’ for a period of years or managed under an environmental
management agreement concluded with a public agency. Regulations have been made under the
Act to address this type of eventuality: landowners have one year after the expiry of such acontract
in which they may manage the land as a non-protected habitat without committing an offence.

Because these police powers apply uniformly throughout the country, no compensation is
payable to individua landowners, a rule which has been upheld by the Danish Courts. It is
considered that generally-applicable nature conservation restrictions are akin to redtrictions
imposed under conventional planning legidation: theensuing limitations on private property rights
affect dl landowners. On the other hand, of course, the system cannot be used to require landowners
to take active measures to maintain the habitat types concerned unless a nature conservation order
isissuedtothiseffect. However, the 1992 Act specifiesthat where aprotected habitat typeis|ocated
on publicly-owned land, the public owner is legaly required to conserve its natural values. Local
authorities may be granted subsidies for this purpose.

12.3.4 France

France is one of relatively few countries to have incorporated specmc prowsons for wetland
conservation into its water legislation. The purpose of the 1992 Water Act™ isto promote balanced
management of water resourcesin order to ensureinter alia the preservation of aguatic ecosystems,
siteand wetlands (Article 2). Wetlands are very broadly defined as " areas, whether exploited or not,
that are regularly flooded or saturated with water that is fresh, salt or brackish, whether permanent
or temporary: their vegetation, where it exists, is dominated by hygrophilic plants for at least part
of the year". The Act provides for the establishment of master plans and detailed plans for water
development and management whi ch must provide for wetland conservation. Coastal wetlands are
also covered by special legislation.””

12.3.5 Germany

Jurisdiction over wildlife conservation and the natural environment is split between the Federal
Government and the Lander. Habitat types are protected by rules set out in the 1986 amendment
to the federal Nature Conservation Act of 1976. They include many categories of wetlands such
as peatbogs, marshes, reedbeds, wet meadows covered with sedges and rushes, springs, natural
segmentsof brooks and rivers, areas of ill waters, alluvial, marsh and riparian forests, salt marshes
and mudflats. Agricultural and forestry activities are still authorised in these areas.

It isfor the individual Lénder to adopt legidation to implement the federal provision and to
take protective measures. However, the federal Act permits alLand to exempt a habitat type from
such protection where any adverse effects on protected habitat types may be compensated or where

16 | aw no. 92-3 of 3 January 1992, as amended by the Law no. 92-1336 of 16 December 1992
and by the Law to Strengthen Environmenta Protection no. 95-101 of 2 February 1995
(generadly known as the Loi Barnier). For further information, including on relevant caselaw,
see generally Zones Humides Infos (a trimestrial publication of the Société nationale de
protection de la nature, cofinanced by the French Ministry of the Environment).

17" see Chapters 14 and 15 below.

168



Generalised Protection of Wetland Habitat Types

the proposed activity or development is in the overriding public interest. Conversely, aLand may
add new habitat types to the federa list.

12.3.6 Luxembourg

The Nature Protection Act of 11 August 1982 prohibits the destruction or ateration of ponds,
marshes and reedbeds. Exemptions may be granted by the Minister for Water and Forestry in
exceptional circumstances. A permit from the Minister is aso required before carrying out any
work liable to modify the level or flow of waters or have an adverse effect on aguetic faunaor flora
or the quality of the habitat. Such worksinclude draining, dredging, water extraction and pumping.

12.3.7 Spain

At national level, three fairly recent laws together congtitute a comprehensive system for wetland
conservation. Thesearethe 1985 Water Act, the 1988 Coastal Zone Act and the 1989 Natural Areas
and Wild Floraand Fauna Conservation Act.®

The Water Act lays down the general rule that any activity affecting awetland requires either
apermit or the granting of an administrative concession. Its definition of wetlands is based on that
contained in the Ramsar Convention, but excludes marine waters. Implementing regulations
specify that where an activity for which a permit is required is liable significantly to affect the
integrity of a wetland, the ecological conseguences of that activity must be evaluated before the
permit can be issued.

Each river basin authority is required to compile an inventory of wetlands in the area under
itsjurisdiction. Thismust determine the boundaries of the wetlands, their characteristicsincluding
the biologica communities which occur in them, their conservation status and threats to their
integrity, existing uses, the conservation measures required and specific actions or works necessary
for the preservation and use of the wetlands which are compatible with the sustainable utilization
of the resources. The competent authority is obliged not only to control the release of waste into
waters flowing into wetlands, but also to take any measures necessary to maintain the quantity of
water flowing into these areas.

Each inventory should identify areas that have been drained naturally or artificially and can
be restored, as well as areas where wetlands may be created. Subject to the payment of
compensation to the owner, restoration is compulsory where aformer wetland is no longer in use,
the existing uses are of minor importance or the yield of the crops produced is well below theyield
anticipated from the drained wetland. The Government may by regulations order the restoration of
the wetlands concerned and, where necessary, the compulsory purchase of the land concerned.
With regard to the creation of new wetlands, implementing regulations require the competent
authority to study the possibility of carrying out works to establish wetland vegetation wherever
new water impoundments are constructed.

Buffer zones may be established around wetlands after consultation with the landowner
concerned. Any activity or other usein a buffer zone requires a permit and, where applicable, an
environmental impact assessment.

B LeydeAguasof 2 August 1985, discussed further in Chapter 14; Ley de Costasof 28 July 1988,
discussed further in Chapter 15; Ley de Conservation delos Espacios Naturalesy dela Flora
y Fauna Slvestres of 27 March 1989.

169



Wetlands, Water and the Law

The 1988 Coastal Zone Act incorporates al coastal wetlands into the State's public maritime
domain. "Coastal wetlands" are defined as dl lands which can be covered by seawater at high tide,
sorm waters or infiltrating seawater and thus include dl coasta marshes and sat marshes.
Activities or installations in the public maritime domain may only be authorised if by their very
nature they cannot be carried out or located elsewhere.

The 1989 Conservation of Natural Aress and Wild Flora and Fauna Act contains certain
provisions on wetlands which complement those of the Water Act. It requires basin authorities to
make provision for the conservation of natural areas, especidly wetlands, in their basin-wide plans.
The Spanish Minister of Agriculture is required to prepare and maintain a nationwide inventory of
wetlands in order to monitor the conservation status of wetlands and, where necessary, to indicate
the protection measures that river basin authorities should take to preserve specific aress.

Several Autonomous Communities, including Catalonia, Madrid and Vaencia, have incorpo-
rated wetland-related measures into their nature conservation laws. Madrid, for examgle hes laid
down detailed rules for the protection of wetlands and artificial water impoundments.™ Construc-
tion and any other activity liable to affect the natural state of the waters or ecologica or landscape
valuesis prohibited in wetlands (the definition being modelled on the Ramsar definition) and in a
surrounding 50 metre-wide upland area serving as a buffer. The Autonomous Community is
empowered to purchase land compulsorily and to exercise aright of preemption to ensure that these
aress are respected.

12.3.8 Sweden

Swedish nature conservation legislation® provides that a permit is required from the County
Authority for the drainage of wetlands, lowering of the water level of lakes and flood protection
works, wherever suchinterventions are liable to have adverse effects on the environment. The same
provisions apply to the extraction of peat for al purposes other than the production of energy.

Where granted, permits should specify condltl ons to mitigate the effects of these activities on the
environment. Amendments adopted in 19917 prohibit activities that may be harmful to small land
or water areas which are the habitats of endangered species or which are especialy worthy of
protection for other reasons. The habitat types to which this provision applies must be specifically
identified by regulations and landowners are only entitled to compensation if their existing use of
the land is "considerably obstructed”.

12.3.9 Switzerland

Jurisdiction over nature conservation in Switzerland is split between the Confederation and the
Cantons. The federd Congtitution empowers the Confederation to legidate for the protection of
wild animal and plant species and natural habitats. The 26 Cantons enact their own legidation to
implement federal law and to deal with matters falling under their ownjurisdiction. These include
the establishment of reserves and the protection of species and habitats not protected by the
Confederation.

The federad Nature and Landscape Protection Act of 1 July 1966 as amended lays down the
principle that river banks and lakeshores, reedbeds, marshes, rare forest communities and other

B Act of 28 June 1990.
2 Nature Protection Act of 1964 as amended on 27 May 1986.
2 Article21.
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habitats contributing to ecologica equilibria or particularly favourable for wildlife communities
should be preserved. If, when al interests have been taken into consideration, it is not possible to
avoid carrying out activities damaging to these sites, the author of the damage must take al possible
measures for mitigation or compensation. Implementing regulations® require that ecologically
aufficient buffer zones be established around protected habitats. In these zones, permits for
activities liable to leed to the deterioration of protected habitats may only be granted if the activity
cannot be carried out elsawhere and it corresponds to an overriding public interest. The 1992
Fisheries Act contains specific provisions for the preservation of fish habitat and agquatic vegetation
used by fish as spawning grounds or nurseries. Permits are required for alarge number of activities
affecting rivers and lakes as well as for drainage or irrigation of agricultural land.

Most Swiss Cantons have also adopted provisions for the protection of particular habitat types,
especially wetlands, in their nature conservation legidation: these include the Cantons of Saint
Gall, Aarau, Clarns and Solothurn. Nature protection legidation in Solothurn, for instance,
prohibits any alterations to the ground which would involve the destruction of ponds, marshes or
other vauable biotopes congtituting the habitats of anima and plant species. Exemptions may be
meade only wherethereis an overriding public interest in the proposed activity, in which case anew
wetland should where possible be created by way of compensation.

12.3.10 Tunisia

The Forest Code® gives a definition of wetlands based on the Ramsar definition, although it is
unclear whether this includes marine areas other than those parts of the sea-shore which are
frequented by water-birds. If these are included, this would cover the mud-flats of the Gulf of
Gabes, which are an area of mgjor importance for the wintering of large number of European
waders. The Code specificaly prohibits the discharge of toxic or polluting substances into any
wetland covered by this definition. It also prohibits the filling or draining of wetlands except for
overriding reasons of national interest and subject to the grant of a permit from the Minister of
Agriculture. These very genera provisions must be implemented by means of regul ations adopted
under the Code.

12.3.11 Uganda

The National Environment Statute enacted in 1995 contains severd operative provisions applica-
ble to wetlands as defined by the Ramsar Convention. These are arranged in three groups: rivers
and lakes; their banks and shores; and other wetlands. Implementing regul ationsare currently being
developed for each of these categories.

Article 37 covers the conservation and management of wetlands other than rivers, lakes and
their banks. It is prohibited, without prior consent from the Nationa Environment Management
Authority (NEMA) in consultation with the lead agency, for any person to reclaim or drain any
wetland; construct, extend, remove or demolish any structure that is fixed in any wetland; disturb
any wetland by drilling or tunnelling in an manner likely to have an adverseimpact on the wetland;
deposit in, on or under any wetland any substance likely to have an adverse impact on the
environment; and introduce any plant or animal into the wetland.

2 Dated 16 January 1991. Zoning requirements for certain landscapes and natural habitats are
aso laid down by planning legidation (see Chapter 13 below).

23 Enacted by Parliament on 13 April 1988,

171



Wetlands, Water and the Law

12.3.12 United States of America®*

Responsibility for wetland conservation in the United States is split between federd and state
governments. Under the Constitution, the federa government has jurisdiction over navigable
waters and interstate commerce. As far back as 1899, Congress enacted the Rivers and Harbours
Act which required a permit by the Army Corps of Engineers® for the dredging, filling or
construction in navigable waters. The original objective of the Act was to prevent obstacles to
navigation, but its scopewas significantly broadened by regulations adopted by the Corpsin 1968:
these specified that dl relevant factors should be taken into consideration before a permit could be
issued, including fish and wildlife, conservation, pollution, aesthetics, ecology and the public
interest in general.

In 1972, the federal Water Pollution Control Act was adopted to regulate the discharge of
pollutants into the waters of the United States. It was subsequently amended by the 1977 Clean
Water Act, the objective of which is restore and maintain the physical, chemical and biological
integrity of such waters, and is now known as the Clean Water Act. Section 404 of the 1972 Act
as amended provides that permits must be obtained from the Corps for the discharge of dredged or
fill materiasinto those waters. The term "waters of the United States' was initially interpreted by
the Corps to cover navigable waters only, but a series of judicial decisions have gradually pushed
the application of the Programme further up thewatershed into smaler rivers and i solated wetlands.
In the absence of alegidative definition of wetlands, section 404 hasthus been interpreted as being
applicable to virtualy dl waters, including most kinds of wetlands. Its precise scope continues to
giveriseto litigation and legal controversy and attempts by the Corpsto draw up aclear definition
of the wetlands over which it hasjurisdiction have only been partially successful. The Corps has
developed a series of detailed indicators linked to vegetation, soil and hydrology for practical
application, but it is gill the case that ‘jurisdictional wetlands' (as wetlands covered by the 1972
Act are called) are not dways easy to identify by landowners or even the Corps itsdlf.

The senditivity over wetland delineation needs to be understood in the specific context of the
United States, where federd regulation of land use is relatively unusual and the states retain al
powers of government not expressy reserved for the federa government. The section 404
programme was devel oped at federd level because navigable waters cross state and international
boundaries, but it now provides a legal basis for regulating activities on wetlands under private
ownership. From one perspective, essentially scientific questions about "what isawetland and how
does one identify it?" have been turned into a political issue about "what is the extent of federd
regulatory jurisdiction over privately owned property?'*

Turning to the scope of activities covered, the section 404 programme is relaively narrow.
Whilst the courts have expanded the application of the term " discharge of dredged or fill materia",
the federal regime does not address the degradation of overall watersheds or regulate other
damaging activities (wetland excavation, clearing of vegetation or the ateration of the upstream
water regime) unless these are accompanied by incidental discharges® A permit is not required

2 For detailed analysis of the relevant federal and state legislation and caselaw, see generally
National Wetlands Newsletter, a quarterly publication of the Environmenta Law Ingtitute in
Washington D.C. The Clean Lakes Programme and Watershed Restoration Action Strategies
developed under the federal Clean Water Act are discussed separately in Chapter 14 and Part
V below.

2 The public agency responsible for the construction of dams and other public works.

26 Franco, JJ. 1995. Real Reformfor Section 404. National Wetlands Newdletter, Vol. 17/5,
September-October 1995 at p. 14.

2l jibid.
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for "norma" agriculturd and forestry activities, but the interpretation of this provision has given
rise to some uncertainty, with the courts tending to take amorerestrictive approach than the Corg)s.
Inacaseinvolving thedrainageand clearance of 20,000 acres of lowlyingwoodlandin L ouisiana,?
acourt of appeals ruled that because the site had to be cleared before any farming could take place,
the clearance operation could not be construed as anormal farming activity: refusa of apermit was
justified because clearance could not be undertaken without discharges taking place.

The Corps has issued implementing regulations that specify that no permit may be granted
for works in wetlands that are considered to perform important functions in the public interest.
These functions include natural ecological functions, hydrological functions, protection from
wave action or storm damage, storage areas for storm and flood waters, the recharging of
aquifers and the purification of water by filtration. Exceptions to this rule may only be made
when the benefits of the proposed wetland ateration outweigh the damage to the wetland and
the proposed alteration is necessary to realise those benefits. In evaluating whether the
proposed dteration is necessary, the Corps must consider whether the proposed activity is
water-dependent and whether feasible alternatives exist. Permits may be issued subject to
conditions, including mitigation requirements.

These regulations are based on mandatory guidelines prepared by the federal Environment
Protection Agency (EPA), which must be followed by the Corps when granting permits. Violation
of these guidelines entitles the EPA to veto the permit. This means that two separate federal
agencies, each with itsown set of regulations, are directly involved in theimplementation of section
404. The Corps must aso comply with the requirements of the National Environment Protection
Act in respect of environmental impact statements. The Corps' discretionary powers are further
limited because the federa Clean Water Act as amended empowers any State to veto a permit
granted in respect of awetland situated on itsterritory. However, theright of veto vested in the EPA
and individual States has to date been used only sparingly.

In order to ensure that proposed activities do not adversely affect species protected by federal
law or federd protected areas, the Corps is also required to submit al permit applications to the
federd Fish and Wildlife Service and, as appropriate, the National Marine Fisheries Service for
consideration. Where the proggowd activity would threaten a listed endangered or threatened
species or its critica habitat,” the Corps cannot in principle grant a permit unless suitable
mitigation measures are adopted.

Individual states are free to enact wetland legidation, as the federa laws do not preempt state
jurisdiction over wetlands. The firgt state law for this purpose was enacted by Massachussetts in
1963. Sincethen, al thirty coastal states (including those bordering the Gresat L akes) have enacted
legidation providing some degree of protection to coastal wetlands: most lay down some form of
permit requirement for activities destructive to these wetlands. States have been dower to enact
legidation to conserve inland wetlands but a least 15 states now have laws containing provisions
for this purpose. Severd states, such as New York, New Jersey and Maryland, have separate laws
for coastal and inland wetlands: others, such as New Hampshire, have legidation that applies to
both coastd and freshwater wetlands.

The requirements set out in state wetland laws supplement those established under the federa
section 404 programme. Where a wetland is covered both by federal and state legidation, two
separate permits are necessary (one from the Corps of Engineers and the other from the competent
authority of the State concerned). Subject to the approva of the federa Environment Protection

2 Avoyelles Sortsman's League v. Marsh, 715F.2d 897, 914-5 (5" Cir. 1983).
2 Which are protected under s. 7 of the federa Endangered Species Act.
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Agency, astate may develop its own section 404 programme™ and ‘assume’ total responsibility
for certain wetlands. However, permit-issuing authority may not be delegated in respect of inland
waterswhich are or could be used for interstate commercial transport and wetlands adjacent to these
waters. It is also possible for individua states to apply for ‘programmeatic general permits’ which
alow them to process a wider range of permit applications in close coordination with the federa
section 404 programme. This mechanism permits the streamlining of the permit process, but isless
financialy onerous for theindividua State and gtill enables the Fish and Wildlife Service, the EPA
and the3ll\lati onal Marine Fisheries Service to intercede where they believe federa interests to be
atstake.

State wetland laws usually confer permit-issuing authority on one central agency, usualy that
incharge of natural resources. However, afew states, including Connecticut, New Y ork, Maryland
and Virginia, have delegated these powers to locd authorities (counties or municipalities).
Regulations made by local authorities must conform to State regulations: where a county or
municipaity fals to exercise its regulatory authority on wetlands, the state concerned may
subgtitute its own powers for those of the defaulting loca authority. In Virginia, for example, each
coastal county or city must adopt awetland ordinance for the protection of coastal wetlands, based
on astandard text laid down by state law which may not be amended by local authorities. Each local
authority which has enacted an ordinance must establish a wetlands board to decide on permit
applications, such decisions being subject to review by the Virginia Marine Resources Commis-
sion. Where an ordinance has not been adopted, permit applications are processed by the
Commission.

State laws protecting wetlands usually apply to additional categories of wetlands and activities
that are not covered by the federal section 404 programme. The law of New Hampshire, for
instance, appliesto any areawherefresh water stands or flowsto the coastdl areaup to 3.5 feet above
the mean high tide line, where listed halophilic plant species occur. A permit is required for
dredging, draining, filling, the erection of structures and the clearance of vegetation, but not for
most agricultural and forestry activities.

In Maryland, the Non-Tidal Wetlands Protection Act of 1989, which complements an earlier
Act on the protection of coastal critical areas, is the first state wetland law which explicitly
establishes a"no net l0ss" god as regards both acreage and functions. The Act provides for a 25
foot buffer zone around al wetlands which may be extended, by means of regulations, to 100 foot
in sengitive areas or around wetlands of speciad state concern. Almogt al activities that could
adversely affect high-water wetlands and their buffer zones are subject to permits. Although
exceptions are made for agricultural and forestry activities, these activities must conform to "best
management practices' approved by theloca Soil Conservation Districts. Isolated wetlands of less
than one acre (4000m?) are also exempt, provided that they contain no significant plant or wildlife
\éal ue. Perrgzits may only be issued for water-dependent activities where there is no practicable

ternative.

New Jersey's Freshwater Wetland Protection Act of 1987 covers the same wetlands as those
regulated under section 404 of the federal Clean Water Act. The State's Department of Environ-

0 The partial delegation of permit-issuing authority to a State is authorised under certain
conditions, pursuant to amendmentsto section 404 made by the 1977 federal Clean Water Act.
The EPA has adopted regulations establishing criteriaand procedures for the approval, review
and revocation of approval of State section 404 programmes established pursuant to this
delegation of authority.

31 See further Chapter 18 on the scope and criteria of permit systems.

32 Thislegidation provides for the making of comprehensive watershed management plans. see
further Chapter 14 below.
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menta Protection must classify these wetlandsinto three categories. exceptional, intermediate and
ordinary resource value. The size of the buffer zone varies according to the category. Regulated
activities include the removal, disturbance or dredging of sil, drainage of and dteration to the
water level or water table, filling and the discharge of materials. Normal agricultural, silvicultural
and grazing activities are exempted.

Interestingly, Vermont's Wetlands Act of 1986 seeks to protect the functions and values of
wetlands rather than the areasper se. A wetland is considered to be "significant” and may benefit
from legd protection when one or more of ten listed functions or values are present in agiven area
These features include the provision of suitable habitat for fish, wildlife, migratory birds,
hydrophilic vegetation or endangered or threatened species;, water storage for floodwater or
stormwater; surface and groundwater protection; resource areas for education and research;
recregtional and economic benefits; open space and aesthetic values, and erosion control.

Implementing regulations have established three categories of wetlands in Vermont. Class |
aress are qudified as "exceptional and irreplaceable” and are to be surrounded by a 100 foot buffer
zone. Class Il wetlands require only a 50 foot buffer. Class 111 areas, which account for about 20%
of the State's wetlands, are not considered significant and are not legally protected. Wetland
classfication and up- or downgrading between categoriesis carried out by the Vermont Resources
Board, either of its own motion or after apetition from members of the public. The regulations list
activities in significant wetlands which are exempt from the permit requirement. All other activities
in the wetlands or their buffer zones are considered to be "conditional uses' and require a
conditional use determination from the State authorities, which mugt first give the public at least
15 daysin which to comment. A determination may only be granted when the applicant shows that
the functions and values of the wetland concerned will not be adversely affected by the proposed
use. Cumulétive effects must aso be taken into consideration.

The relaionship between state and federa governments is clearly of centra importance in
implementing wetland legidation in the United States. The section 404 programme operates from
alimited foundation of statutory authority and has evolved in afairly cumbersome way toinvolve
severa federd institutions and many different federal and state laws. On one view,® the agencies
administering this programme are under constant pressure to cede pieces of their authority through
generd permits, exemptions orjurisdictional disputes. Allowing states to assume the section 404
programme can have many advantages, such as simplifying and accelerating administration of
permit-issuing procedures. However, there are also potentia disadvantages. A state that assumes
the programme faces enlarged regulatory responsibilities but may lack the necessary financial and
gaff resources to administer the pré%ramme adequately. Assumption is often opposed by NGOs
and federd environmental agenci on the grounds that it would weaken the effectiveness of
wetland protection and make it harder for competent federa agencies to ensure systematic
compliance of permit applications with legidation on endangered species, critical habitats and
environmental impact assessment. Lastly, the federd section 404 programme makes it possible for
the public to comment on permit applications through the Corps' public notice process and, if
necessary, to challenge bad decisions in court. In contrast, individual State legidation does not
carry the same guarantees of access to the administrative process and the courts.

3 Franco, JJ. 1995. supran. 26.

3 Eg., the State of New Jersey assumed the section 404 wetlands protection programme on 22
December 1993 after over two years of negotiations with the EPA and considerable opposition
from the Fish and Wildlife Service and national environmental groups. The State's draft
legidation was amended to ensure that existing methods for assessing impacts to threatened
and endangered species under the federal Endangered Species Act would not be compromised.
The Fish and Wildlife Service retains the right to review permit applications liable to affect
such species but must observe shorter timescales in order to minimize delay.
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12.3.13 Zimbabwe

Under the Natural Resources Act of 1941 as amended, the Minister for Natural Resources may
make regul ations to protect wetlands. These are defined as lands saturated with weter for the maor
part of arainfall season or WhICh exhl bit certain particular morphologica features. It is prohibited
under implementing regulations™ to cultivate or destroy any natural vegetation, or to dig up, break
up, remove or alter in any way the soil or surface of awetland without the written permission of
the Natural Resources Board. Similar prohibitions apply to the banks of public streams and to
artificid reservoirs on such streams.

12.4 Conservation of Particular Categories or Components
of Wetlands

12.4.1 Lakes and Ponds

From the legal point of view, lakes do not generally belong to adistinct category of wetlands. As
aresult, there arerarely any particular rules applicable to 1akes other than those for the conservation
of any category of wetland faling within the definition given by national legidation. Where lake
shores are protected, they are usually subject to the samerules asriver banks. In the United States,
state laws protecting inland wetlands are equally applicable to lakes.

Nevertheless, a faw countries®® have now included specific provisions concerning lakes in
their legidation. In Denmark, under the Nature Conservation Act as amended, any change in the
equilibrium of natural lakes is subject to a permit from the nature conservation authorities. This
provision has been interpreted quite broadly to include not only filling, dredging of materials and
extraction of sand and gravel, but also the introduction of new indigenous species of fish. The laws
of certain Austrian Lander also contain provisions relating to lakes. The Land of Upper Austria,
for instance, requires a permit for the alteration of any lake or pond of more than 200m? or for any
changes to lake shores outside built-up areas that have amenity or recreationa value.

In Switzerland, thereis aprohibition on dumping any solid substances into lakes, even where
these are not pollutants, which means that filling along lake shores is banned. Permits may be
granted for buildings or works which cannot be erected el sawhere and which are located in abuilt-
up area, but only where there is an overriding public interest and no other adternatives exist. Any
filling must be carried out in as natural away as possible and destroyed natural vegetation must be
replaced. More generdly, the Swiss federa laws on nature and landscape protection and on
fisheries apply to lake shores as well as river banks and provide alegd basis for the protection of
riparian vegetation.

Ugandan law® establishes apermit system for activities and devel opments affecting lakes or
rivers. Itis prohibited to use, build, alter or remove any structurein, above, on or under the lake or
river bed or to excavate, drill, tunnel or disturb the bed without the written consent of the National
Environment Management Authority. Similar authorisation is required to drain any lake or river

% The most recent implementing regulations known are the Natural Resources (Protection)
Regulations of 1975.

36 France has adopted a specia legal regime for lake shores which is analogous to its coastal
management legidation, discussed in Chapter 15 below.

37 Sections 35 and 36, National Environment Statute 1995.
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or to divert or block any river. The introduction of any plant, micro-organism or animal (whether
alien or indigenous) into alake or river is also subject to permit. Thelegidation provides generally
for the conservation and management of lake shores and river banks. It requires central govern-
ment, districts and loca authorities to collaborate in determining and implementing the measures
necessary for such management. The size of the lake or river and existing lega interests in such
shores or banks must be taken into account when issuing guidelines and implementing regul ations
for this purpose.

12.4.2 Peatbogs

Peatbogs, an under-represented wetland type on the Ramsar Lidt, are particularly threatened by
eutrophication, drainage, artificial reforestation and the extraction of peat: in some cases, peat
extraction is lawfully carried out under a permit granted long before the ecological importance of
pestbog habitats was recognized. Wherethereisasignificant reduction in water supply to peatbogs,
this may have serious and even irreversible ecological consequences. Pestlands can rarely be
recongtituted upon subsequent rehydration. Their shrinkage, compaction or destruction may lead
to erosion and loss of flood control function.

Peatbogs are comparatively easy to delimit and, unless they are located in forests, usually
come under thejurisdiction of nature conservation departments. They may be protected in asite-
specific way by the establishment of nature reserves or under generally applicable legidation. In
Upper Austria, the Nature Conservation Act requires a permit from the nature conservation
authorities for the drainage and/or afforestation of marshes and peatbogs larger than 5 hectares. A
permit isal so required for the extraction of peat. In Sweden, the extraction of peat for the production
of energy is governed by the Peat Act of 13 June 1985, which prohibits the exploration and
exploitation of peatbogs for the production of energy without apermit. Permits may only be granted
where the proposed project is in the public interest. The permit may set out mitigation conditions
in order to attenuate, limit or compensate for the adverse effect of the operation on the environment,
and should take into consideration other public and private interests. The operator must deposit a
bond as a security to ensure that the condmons will be complied with. The extraction of pesat for
any other purposeis subject to a permit® from the County Authority where this may have adverse
effectson the environment In Italy, the Region of Tuscany adopted |egidation on 3 November 1998
to regulate extraction from peatbogs and to provide for the restoration of damaged habitat types.

12.4.3 Caves and Subterranean Karst Wetlands

Caves and karstic areas are characterised inter alia by the presence of groundwater and are
considered to be wetlands within the terms of the Ramsar definition. Like peatbogs, they are
currently under-represented on the Ramsar List. Their conservation is important for geological,
archeological, biological, aesthetic and economic reasons. many caves are mgor tourist attrac-
tions. Caves provide excellent roosting and often wintering places for large numbers of bats and
are dso a unique habitat for a large number of highly-specialised species, many of which are
aguatic.

In most countries, thereis no legidation setting out specific rulesfor the conservation of caves
as aparticular type of habitat, although individual caves may be protected by the establishment of
nature reserves. However, a small number of countries have adopted comprehensive legidation for
the preservation of caves, especialy in those parts of Europe where there are large aress of karstic
formations.

3 Under the Nature Protection Act of 1964 as amended on 27 May 1986.
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Hungarian legisiation® provides that al caves are protected except those which have been
specifically exempted by regulations. This means that any newly discovered cave is automatically
protected unless and until the nature conservation authority decides that its preservation is not
necessary, once its importance has been evaluated. Any discovery of anew cave must be reported
within eight days to this authority. All caves protected under this provision are classified as nature
protection areas and permits from the nature conservation authority are required for any ateration
or utilisation of such caves. Caves of outstanding value may be designated as specialy protected
natural areas and will therefore benefit from gtricter protection measures.

In Austrig, caves are aso generally protected under long-established legidation, dating back
to 1928. Several Austrian Lander, including Corinthia, Lower Austria, Salzburg, Tyrol and
Vorarlberg, have now enacted their own legidation for the protection of caves. These laws usually
require a permit to be issued for activities that may adversely affect these particular habitat types.

In Italy, the Region of Liguria has enacted a specia law for the protection and enhancement
of the speological heritage and karstic regions. The Act of 3 April 1990 prohibits the destruction,
damage or obstruction of caves, the discharge of solid or liquid waste, changes in the weter flow,
excavations, the removal of concretions and many other activities. Access may be prohibited for
reasons of public safety or to safeguard scientific values. The use of caves for economic purposes
or tourism requires a permit. Speleology is aso regulated. Kargtic regions of hydrogeological,
environmental or landscape value must be identified and listed: this list must be approved by
Decree and then has legal force. Listed areas are subject to specid restrictions to be laid down in
regional Landscape Plans. The discharge of wasteis prohibited in dl listed areas. More recently,
the Region of Tuscany has also adopted genera protection measures for caves under its new law
of 3 November 1998.

InBrazil, the protection of cavesis acongtitutional requirement in certain states, such asBahia
and Minas Gerais.

12.4.4 Glaciers

The laws of several Austrian Lénder, such as Carinthia, Tyrol and Vorarlberg, establish specific
protection measures for glaciers. Carinthia's Nature Protection Act of 3 June 1986 lays down
particularly strict rules asit prohibits any change or alteration of landscapes composed of glaciers
and their upper watershed. There are some possibilities for exemptions but these are very limited.
In France, the Mountain Development and Protection Act of 9 January 1985 provides that regional
land-use plans in mountain areas may designate protected glaciers. In Italy, the Landscape
Protection Act of 8 August 1985 (known asthe "Galasso Law") ingtitutes a permit requirement for
any modification of the present state of glaciers and glaciers circuses.

12.4.5 Mangroves and Other Coastal Wetlands

Coastd and marine wetlands covered by the broad Ramsar definition include estuaries, deltas,
mangroves, coastal marshes, mudflats, lagoons and cord reefs. Asdiscussed in Part | above, many
of these habitat types are of great economic importance inter alia for fisheries, tourism and forest
products. Partly due to jurisdictional constraints, marine or terrestrial coagtal habitats have

P This principle was laid down by earlier legidation and restated in the 1982 Lega Decree on
Nature Conservation. Hungary adopted new nature conservation legidation in 1996 (see
further Chapter 13) but it is not known whether these provisions on caves have been
consolidated into the new law.
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traditionally received rlatively little protection under national and subnational legal frameworks.
However, asmall but growing number of countries have now enacted measures to protect coastal
habitat types. The constitutions of some Brazilian states include mangroves and other coastd
wetland types amongst the list of protected habitats, but this protection depends in practice on the
enactment of specific legidation. Relevant laws include those of several American states, Costa
Rica, Spain and France. In the latter, the Coastal Planning and Protection Act of 3 January 1986
specificdly covers sand dunes, coastal heaths, beaches, coastal woodlands, uninhabited islets,
marshes and mudflats Cord reefs and mangroves are al so covered because these occur in France's
overseasdepartments.

The Canadian Fisheries Act of 1985 prohibits, except under apermit, any work or undertaking
resulting in the harmful dteration, disruption or destruction of spawning grounds and nursery,
rearing and food supply areas on which marine animals depend directly or indirectly to carry out
their life processes. The impact of projects potentially a‘fectl ing fish habitats must be considered
before an activity may begin. The American State of Florida™ lays down a permit requirement for
the dredging or filling of coastal wetlands: the cutting, removal or destruction of mangrove trees
is aso prohibited except under permit.

Mangrove ecosystems are in a peculiar position with regard to the law, as mentioned in
Chapter 5 above. Because they are covered with trees, they are often subject to forestry legidation
which seldom takes account of the special character of mangroves as coastal wetlands. Even where
mangroves are designated as forest reserves, this may not be sufficient to preserve mangrove
ecosystems in their entirety or even to protect againgt illegal felling. Severa countries, including
Senegal, Thailand and the Philippines, have therefore developed specid legidation to preserve
mangroves and to go beyond an exclusively forest-oriented approach.

Venezudahas conferred legal protection on mangrove ecosystems since 1972. The Mangrove
Protection Decree™ requires any person or legal entity intending to carry out projects, activities
or building works liable to affect mangrove ecosystems and the associated environment to obtain
apermit from the competent administrative authorities. An environmental impact assessment must
be conducted and the permit may only be granted if the technical assessment satisfies four
conditions. The Ministry of the Environment must confirm that there is no other practicable
location for the proposed activity; the project should involve as little damage as possible to the
ecosystem; the naturd flow of seaand river water must not be interrupted; and the contractor must
guarantee to correct and minimise any damage caused to the environment.

The Decree prohibits certain activities in mangrove ecosystems. These include the use of
pesticides except in case of epidemics, the construction of houses on stilts or floating houses, the
replanting of mangrove swamps with aien species, the discharge of building refuse or liquid
effluent into mangroves and any other activity which, in the opinion of the Ministry of the
Environment, could damage mangroves or their associated or dependent species. Exemptionsfrom
these prohibitions may be made in two cases. Firstly, the competent authority may designate
"specid administrative zones' for permanent forestry which are exempted from these require-
ments, provided that management plans have been prepared for the areain question. The second
concerns indigenous popul ations who depend on such ecosystems for their subsistence, including
small-scale fishermen, provided that their activities do not degrade the mangroves concerned.

4 Guadeloupe, Guyane, Martinique and La Reunion.
4 Florida Statutes (1985), ch 403, Part VI1I1. & 403.931

2 Decree (Decreto Sobre Protection de los Manlares y sus Espacios Vitales Associados, n°
1544) of 18 April 1991, which replaced the Ministerial Order of 1972.
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The above measures are generally applicable. In addition, the Minister of the Environment
may enact more rigourous Site-specific regulations for mangrove swamps and surrounding
biotopes which are in need of greater protection. Additional restrictions of this kind would
effectively convert the areas in question into nature reserves.

In Costa Rica, mangroves were the first wetland type to be specificdly regulated by
legidation. Under the Forestry Law of 1996, it is prohibited in the public interest to cut or utilise
mangroves in state ownership. The only activities permitted are scientific research, training and
ecotourism. Amendments to this law have been approved by the legidative assembly and are
expected to enter into forcein 1999. These provide that existing permits, concessions and contracts
for mangrove exploitation granted under the Forestry Law may remain in effect until they expire.
The competent administration may grant extensions to such permits, provided that the permit
holder complies with specific environmental requirements. Pursuant to the amendments, no new
permits, concessions or contracts may be granted in mangroves covered by the Act.

Interestingly, many recent laws confer powers to conserve mangrove wetlands on fisheries
administrations. In Honduras, regulations made under fisheries legidation prohibit the deforesta-
tion of mangroves and all other trees on the sea shore, river banks and other areas serving as shelter
to fishes and other aguatic species.

Inthe Australian States of Queendand and New South Wales, mangroves are regulated by the
Fisheries Department in recognition of their important role for fisheries as spawning areas and
nurseries and as the habitat of oysters, a marine product of great commercia value. Regulations
adopted under Queensland's Fisheries Act of 1976 generally prohibits, except under permit, the
cutting, lopping, burning, removal of or other form of destruction or damage to mangrove or marine
plants. In New South Wales, the Fisheries Management Act of 1994 prohibits the destruction,
damaging or removal of mangrove or seagrass vegetation except under apermit. It isalso prohibited
under the earlier Fisheries and Oyster Farms Act of 1935 as amended to cut, lop or remove
mangroves from aress leased by the State to private persons for oyster farming, unless lessors have
a special permit.

12.4.6 Native Wetland Vegetation

A tiny number of laws exist to protect native vegetation wherever it occurs, including in wetlands.
Legidation of thistypeis potentially further-reaching even than that of Denmark, where protection
is focused on wetland habitat type rather than wetland components.

This approach was pioneered in the state of South Austrdlia, which enacted the Native
Vegetation Management Act in 1985 to stem the rapid destruction of the remaining native
vegetation throughout itsterritory. Applications to clear native vegetation must be submitted to an
independent Native Vegetation Authority and are then reviewed by the Native Vegetation
Management Branch of the Department of Environment and Planning which advises the Authority.
The Authority hasfull discretion to grant or to deny permits: however it must refuse apermit where
the application relates to land covered by a 'heritage agreement™ unless the latter specifically
provides for such clearance. Where a permit is denied, landowners are generally eligible for
compensation unless the land concerned is not suitable for agriculture on a permanent basis.
Compensation is only payableif the landowner agreesto enter into aheritage agreement concluded
with the competent nature conservation authority. Under such an agreement, the owner agrees not
to clear the land without the written consent of the Minister, not to plant either native or exotic
vegetation and not to erect buildings or structures, graze stock or carry out any other activity which

8 Seedso Chapter 18 below.

180



Generalised Protection of Wetland Habitat Types

is likely to damage, injure, or endanger native faunaor flora. If the owner breaches the agreement
and does not remedy the breach when required to do so, the total value of taxes from which he or
his predecessors in title were exempted by virtue of the agreement becomes due immediately.

The Australian state of New South Wales has adopted recent legidation in thisarea. The 1998
Native Vegetation Conservation Act* was established after extensive consultation with commu-
nity groups, industry and landholders and establishes a unified system for native vegetation
management through a combination of regulatory and participative approaches. The Act requires
the establishment of Regional V egetation Management Plans which are devel oped by community-
based Regiona Vegetation Committees® Each plan must classify areas into the following
categories: areas where native vegetation may be cleared without apermit; areas where aclearance
application is required; areas where the condition of native vegetation should be improved; and
aress where it is recommended that revegetation take place. The region covered by aplan must be
approved by the Minister for Land and Water Conservation and should include more than one
government area. The Act provides for the establishment of aNative Vegetation Advisory Council
to advise the Minister on the implementation of the Act.

In areas covered by an approved plan, clearing that is consistent with its provisions does not
require development consent. In al other areas, native vegetation may only be cleared if thisis
consistent with certain exemptions laid down by the Act (including certain day-to-day farm
management activities) and is not subject to other restrictions, such as local tree preservation
orders. Any other clearance s subject to devel opment consent by the Department. In cases of actual
or anticipated violation, the Department may impose stop work noticesto halt clearing or remedial
notices directing that restoration work be carried out. Offences under the Act, including unauthor-
ised clearing and failing to comply with a notice, may be prosecuted in the state's Land and
Environment Court.

The Hungarian Nature Conservation Act of 1996 also contains extensive provisions for the
preservation of natural vegetation. Natural vegetation must be conserved in the course of land and
water management and agricultural practices and the use of chemical substances may be prohibited
in natural areas. A permit is required® inter alia to cultivate reedbeds, burn reeds or any other
aquatic vegetation, to modify wetlands (particularly lake shores and river banks and riparian
vegetation), to use arableland for non-agricultural purposes, to recommence cultivation of land that
has been set aside and to conduct mining operations.

4 Thisconsolidating text, inforce since 1 January 1998, incorporates native vegetation clearance
controls previoudly contained in the Soil Conservation Act 1938, the Western Lands Act 1901,
the Crown Lands (Continued Tenures) Act 1989 and the Forestry Act 1916. Management
agreements under this Act are discussed further in Chapter 20 below.

45 Each Committee should have 15 members representing local landhol ders, catchment manage-
ment committees, conservation and Aborigina groups and relevant government agencies.

4% Article 21. This Act is discussed further in Chapter 13.
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Chapter 13
Integrating Wetland Conservation and Wise Use into
Land-use Planning

Appropriate planning is recognised as fundamental to effective wetland management, but is often
percelved in genera rather than concrete terms The Ramsar Convention broadly requires Parties
to formulate and implement their planning" to promote the wise use of wetlands in their
territory.*’ The 1993 Additional Guidance goesinto slightly more detail. It encourages Parties to
include wetlands in the most protected zones of land-use plans as part of generaly applicable
legidation to promote wise use. The Strategic Plan builds on this recommendation. Parties should
integrate conservation and wise use of wetlands inter alia into national, provincia and local
planning and decision-making on land use, groundwater management, catchment/river basin and
coagtd zone planning and dl other environmental planning and management. More specificaly,
they should promote the inclusion of wetlands in national, provincial and local land use planning
documents and activities, and dl relevant sectoral and budgetary provisions.

Severad other international instruments support the integration of environmental parameters
into territorial and sectoral planning. At global level, these include the Convention on Biologica
Diverdty and, perhaps more surprisingly, the 1972 World Heritage Convention. The latter
recognises™® that protected areas must be integrated with their socio-economic and physical
surroundings and requires Parties to endeavour "to give the natural and cultural heritage afunction
in the life of the community and to integrate the protection of that heritage into comprehensive
planning programmes’.

At regional level, two instruments contain particularly ambitious provisions. Articles 12.1-2
of the 1985 ASEAN Agreement provide that:

the Contracting Parties shall, wherever possible in the implementation of their
development planning, give particular attention to the national alocation of land
usage. They shall endeavour to take the necessary measures to ensure the integration
of natural resource conservation into the land use planning process and shdl, in the
preparation and implementation of specific land use plans at al levels, give as full
consideration as possibleto ecological factors asto economic and socia ones. In order
to achieve optimum sustainable land use, they undertake to base their land use plans
as far as possible on the ecologica capacity of the land;

[In so doing..,] Contracting Parties shall particularly consider the importance of
retaining the naturally high productivity of areas such as coastal zones and wetlands.

The 1992 EC Habitats Directive specifies that oonservatlon measures for special areas of
conservation may beintegrated into other development plans.™ In abroader perspective, it requires
Member States to endeavour to encourage "the management of features of the landscape which are
of mgor importance for wild fauna and flora", through their land-use planning and devel opment
policies where they consider it necessary and in particular with aview to improving the ecological
coherence of the Natura 2000 network (Article 10). The same article defines such features as those
which, "by virtue of their linear and continuous structure (such as rivers with their banks or the

4 Article3.1.

8 Operationa Objective 2.2; Action 2.2.2.

9 Article5 (a).

0 Article 6.1: see further Chapter 8.2.2 above.
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traditional systemsfor marking field boundaries) or their function as stepping stones (such as ponds
or smal woods), are essentia for the migration, dispersal and genetic exchange of wild species.
Thisrequirement is non-site-specific in character and directly relevant to the conservation and wise
use of wetland components in a bioregional context.

Virtually al countries have developed some form of legd framework for planning and land-
use. In addition to physical planning laws, such frameworks typically contain a hierarchy of
planning documentsfor different administrative units. Atthe highest level, broad strategic or policy
guidelines are defined by national government or, particularly in large and/or decentralised
countries, by state/regional governments. At an intermediate level, districts may constitute
planning units responsible for drawing up master or structure plans: they may be responsible for
taking some sectora planning decisions (e.g., for waste disposal or mineral extraction) and
possibly for dividing land into broad use categories. At the lowest level, detailed loca land use
plans generally divide the territory concerned into specific use categories by means of zoning
techniques. Zones may be designated for a range of different objectives and thus be subject to
different conditions for development. Under most legal systems, planning documents must be
formally approved by a certain tier of government and are then binding: exceptions may only be
granted in accordance with procedures laid down by the relevant legidation. The land use
classification specified in aplanning document is presumed to be applicable until the plan expires.

Most modern planning laws seek to integrate environmental considerations into infrastructure
development and town and country planning. Zoning techniques, which were originally used to
safeguard residential areas from industrial devel opment, are now used throughout urban and rural
areastoprioritisedefined zonesfor residential, industrial, agricultural, forest, recreational or nature
conservation purposes. Subject to legislation, polluting industrial activities can be restricted to
specified areas and planning consent may be made conditional on theinstallation or facility meeting
certain design or process standards to minimize threats to human health and natural resources.
Conversely, areas that are designated as important for environmental purposes can be specifically
zoned for uses compatible with those purposes. Land use planning may operate in a purely
restrictive way or be combined with more partici patlve approaches: targeted planning measures
therefore play acritical role in environmental law.>

A few countries have devel oped advanced conservation planning systems that seek to protect
senditive natural areas and ecological processes and to promote socio-economic activities that are
beneficia to or compatible with environmental objectives. Their planning documents usually
delineate protected areas and protected habitat types located on the territory concerned and, to
widely varying degrees, confer certain safeguards against defined categories of development.
However, effective land use controls for wetlands tend to be found in countries which also have
strong wetland-related legidation as well as environmental impact assessment requirements and
procedures. In many parts of the world, wetlands till have no specific status in planning
documents. They consequently remain ‘invisible' in planning terms unless they are directly
protected under nature conservation legidation o indirectly protected by means of specia
planning controls in flood plains or coastal areas. In the absence of other legal safeguards,
development or changes of land use may be fredy permitted in wetlands. It can aso be legdly
impossible to assess and take action to control the cumulative effect of activities that affect
wetlands and water systems.

There are several ways in which regional planning systems may confer special protection on
wetlands: these are not mutually exclusive. A description of some of these techniques is provided
inbox 2.

L seefor example Shelton D. 1997. Techniques And Procedures In International Environmental
Law.

52 Untermaier, J. 1991. Aires protégées et zones humides.
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Box 2. Wetlands and Regional Planning Systems

Protected Areas and Protected Habitats

Wetlands that have been designated as protected areas or that conform to a particular
definition, habitat type or other criteria may automatically qudify for inclusion in the
planning zone sul ésect to highest protection. In Switzerland, the Physical Planning Act of
1979 as amended™ provides that certain landscapes and natural habitats, including water-
courses, lakes and their banks, must be protected by means of inclusion in the most protected
zones of municipa zoning plans. In the Italian Region of Liguria, the Act of 3 April 1990
provides that listed karstic regions are subject to specia restrictions laid down in regional
Landscape Plans. The discharge of waste is prohibited in al listed areas.

In Denmark, specia planning controls apply to al Ramsar sites and areas designated as
specia protection areas under the EC Birds Directive or speud areas of conservation under
the EC Habitats Directive. A Ministerial Order adoptedin 1994> constitutes amaster land-
use plan which ishinding on al municipalities and takes precedence over existing local land-
use plans. The Order prohibits the establishment of new construction zones or quarries in
such areas, the congtruction of maor roads, the building or significant enlargement of
airports, railways or ports, the building or erection of dykes, overhead electric power lines
or wind farms and waste disposal operations. Recreational activities may only be authorised
where they do not damage such areas or involve significant disturbance to the species for
which the protected areas were designated. No public authority may grant a permit or a
regulatory exemption for activities liable to damage such areas or disturb these species. This
far-reaching ruleis applicable not only to nature conservation authorities but also inter alia
to the authorities responsible for implementing planning regulations, permit systems for the
discharge of polluting substances and drainage operations.

Under the 1992 Water Act in France, master plans and detailed plans for water devel opment
and management have legal consequences for other areas of planning where these may affect
wetlands.™ Locd land-use plans (plans d'occupation des sols) must take account of the
provisions of the relevant water planning documents and take the necessary measures to
protect wetlands delimited therein. Failure to comply W|th such provisions congtitutes a
breach of the legislation. Under a Decree adopted in 1995, agricultural land consolidation
procedures (remembrement) are subject to a consolidation impact assessment and the
competent body (Commission d'aménagement fancier) must establish measures to ensure
that the proposed consolidation conforms to the provisions of the Water Act. The Prefect of
the Département may impose additional conditions and requirements.

continued on the next page

Loi sur I'Aménagement du Territoire of 22 June 1979.
Order no. 408 of the Minister of the Environment, adopted on 25 May 1994: this was issued

in implementation of saven different laws, respectively dealing with land use planning, nature

protection, quarries, environmental protection, watercourses, ochre and water supply.
Articles 3-5.
Decree no. 95-88 of 27 January 1995.
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Box 2. Wetlands and Regional Planning Systems
continued from the preceding page

Buffer Zones

Legidation may systematically provide that all wetlands meeting certain habitat or size
criteriamust be protected by alinear or circular buffer zone in which prescribed activities are
prohibited.”” Groundwater protection zones may be established in a similar way. Buffer
zones, which are commonly ingtituted under habitat-type legidation, provide additional
gpatial protection for wetlands delimited in land-use plans. They cannot safeguard wetlands
against harmful processes generated at long distance, but contribute very effectively to the
conservation of banks, shores and riparian vegetation and the control of point source
discharges and loss of wetland area. They also provideimportant if limited protection against
non-point source pollution.

Most laws lay down afixed radius or width, athough the distances selected vary greetly and
can sometimes seem somewhat arbitrary. In Spain, regulations made under the 1985 Water
Act provide that lands adjacent to wetlands may be subject to the same restrictions as the
wetland itself. A 100-metre wide protection strip may be established in which land uses and
activities are subject to specia regulations. In Italy, the national Galasso Act of 8 August
1985 prohibits construction and certain other activities in defined zones around certain
environmentally sensitive areas and habitat types, pending the adoption of landscape plans
by the competent regions: aprotectiveradiusof 300m is established around all Ramsar sites.

In the United States, severd state laws provide for the protection of an upland buffer around
protected wetland habitat types. The width of the buffer may seem very small (the smallest
being 25 feetin Maryland, 50 feat in Vermont's Class |1 wetlands and 25-50 feet in wetlands
of "intermediate value" in New Jersey). However, legidation may provide for an extenson
around important wetlands in recognition of their vulnerability. In Vermont, Class| wetlands
have a 100 foot buffer; in Maryland, the 25 foot buffer may be extended by regulationsto 100
feet for "wetlands of special state concern”; in New Jersey, wetlands of exceptiona value
have abuffer of 75-150 feet; in New Y ork, the statutory 100 foot buffer can be extended when
this is necessary to protect the wetland; and in Pennsylvania, a 300 foot buffer may be
established around important wetlands.

Swiss nature conservation legisiation® is particularly interesting as it establishes aqualita-
tive rather than a quantitative standard for buffer zones. Implementing regulations adopted

in 1991 require buffer zones established around protected habitats to be “ecologicaly
sufficient”.

Administrative Discretion

The exercise of administrative discretion by the competent planning authority may be more
tightly controlled with regard to applications in or around quaifying wetlands. One

continued on the next page

5 The use of protection strips in integrated river basin management is discussed in Chapter 14
below.

% Nature and Landscape Protection Act of 1 July 1966 as amended.
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Box 2. Wetlands and Regional Planning Systems
continued from the preceding page

possibility is to make planning applications affecting such areas subject to mandatory
consultation with the competent nature conservation agency, asisthe casefor Sites of Specia
Scientific Interest or equivalent areas in the United Kingdom. Some laws® specifically
empower the competent agency to veto an application when the proposed activity would
involve serious harm to awetland or to protected species or habitats. Another possibility is
toissuetechnical directivesor circularsto planning authorities to guide them in the exercise
of their administrative discretion concerning applications affecting wetlands. Failure by the
planning authority to take due account of such guidance may in certain circumstances provide
abasis forjudicial review of adecision to grant a permit.

Environmental Impact Assessment

Legidation may provide for stricter environmental impact assessment requirements® with
regard to projects upstream of the wetland concerned, thosein the wetland itself and any other
projects which may affect the wetland. This can bedoneby requiring an EIA for awider range
of proposed developments or for smaller-scale developments than would normally be
covered by the law.

As emphasised by the EC Habitats Directive, an important component of integrated spatial
planning is the management of natural corridors and interconnected landscape festures within the
context of national or regional ecological networks. A small number of countries have devel oped
specid planning regimesfor this purpose, which are often flexibly combined W|th private contracts
and other incentives. Varied national approaches are briefly described below.®

In the Netherlands, the Nature Policy Plan approved by Parliament in 1990 provides for
wetland issues to be taken into account in the drafting of all sectoral laws and at dl levels of
government. It establishes the basis for aNational Ecological Network composed of core areas of
exigting international or national ecological value, nature devel opment areas which offer realistic
prospects for devel oping such features of ecological value, and ecological corridorslinking these
areas. The Network is being established over athirty year period by combining a suite of existing
lega instruments. The regulatory provisions of the Nature Conservation Act are to be systemati-
caly applied in existing areas of high ecological value. The Plan providesfor the public acquisition
of some 40,000 hectares of nature areas, forests and other rural land and of afurther 50,000 hectares
of land for nature development.®? In addition, the acreage of environmentally sensitive areas
designated under EC regulations is to be doubled to 200,000 hectares in and around the Network
and additional management agreements are to be concluded with the farmers concerned. Specific

% Eg., thefedera section 404 programmeinstituted in the United States and described in Chapter
12 above.

60 See further Chapter 17 below.

61 Seefurther deKlemm, C. and Shine, C. 1996. Legal Measuresfor the Conservation of Natural
Areas.

62 Where famland is designated as a nature development area, powers exist under the Land
Development Act to modify existing land and water uses to enable natural resources to be
effectively managed and controlled and aso to purchase and exchange land for this purpose.
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atention is to be paid to management measures to safeguard the quantity and quality of shallow
groundwater in recharge areas and special measures compatible with EC agricultural directives are
to be taken in riparian areas, grassland areas on thick peat soils, stream valleys and hydrological
buffer zones.

The Hungarian Nature Conservation Act of 1996 institutes protection measuresfor al natural
or semi-natural areas. More specificaly, it provides for the preparation of a National Foundation
Plan for Nature Conservation which includes the establishment of a network of protected areas
linked by ecological corridors and sensitive natural areas. Locd authorities are required to prepare
and implement conservation plans for natura areas of local importance. Provision is mede for
financid support for environmentaly sensitive management of land within the network.

In December 1997, the Federa Council of the Swiss Confederation committed &l relevant
federd authorities to take into account the sectoral objectives of the Swiss Landscape Concept in
carrying out their statutory duties. The Concept will initially run from 1998-2006. It was drawn up
by the Swiss Agency for the Environment, Forests and Landscape (SAEFL) as lead agency and is
intended to integrate nature and landscape strategies into thirteen policy areas of the federa
government. The Concept does not create new regulations but instead congtitutes a planning and
coordination instrument. For this purpose, it sets out specific objectives and "binding directives'
related inter alia to energy, tourism, national defence, agriculture, aviation, protection of natural
and cultural heritage, areaplanning, regiona policy, transport, forests, hydraulic engineering and
hydraulic power. Federal agencies must therefore observe these provisions in their general
operations and in any legal instruments they adopt. The Concept requires the federd agencies
concerned to submit biannual reports on implementation to the SAEFL, which in turn must report
every four yearsto the Federal Council. Measurestaken to implement the Concept are, to the extent
possible, to be submitted to quality control (environmental audit) procedures.

The Concept does not modify the division of jurisdiction between the Confederation and the
Cantons. However, it specificaly provides that where federa tasks are delegated to the Cantons,
the Concept has the same binding force as for the federal authorities. When carrying out federa
tasks, the Cantons must take the Concept into account in the sameway asfederd authorities. Where
there is an overlap between federal and cantonal competence in the area of landscape policy, the
equivalent cantonal instrument (structure plan, sectora plan or regional landscape plan) should be
examined for consistency with the Concept. In the strategic planning process, the Cantons should
consider the aims of the Concept but are free to assess which aims of the Concept are important to
their own needs and how these should be included in any amendmentsto their own structure plans.
The Concept applies only indirectly to local authorities.®®

In conclusion to this chapter, it should be emphasised that whilst integrated land-use planning
systems represent a very important development, their effective application to water-based
ecosystems remains highly problematic.

In the narrowest legal sense, the articulation between planning and wetland conservation
regimes may be undermined by certain fundamental obstacles. In addition to the difficulty of
defining dynamic and seasonal Wetland units in planning documents and legislation,® it must be
remembered that some national legal systems do not yet have adequate cadastral plans or land
registration systems. This may lead to widespread uncertainty regarding the legd status or
ownership of land and makes it difficult or impossible to ingtitute effective planning controls for
wetlands, especialy in coastal areas. Moreover, theevolution of environmental protection schemes

8 see generally Swiss Agency for the Environment, Forests and Landscape. 1998. Swiss
Landscape Concept. Bern, Swizterland.

6 As discussed in Chapter 7.3 above.
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and the involvement of additional layers and sectors of government means that planning and land
use procedures can become extremely complex.®

More broadly, most land-use planning systems are of course limited in their scope. The
mgjority of planning laws provide abasis for controlling construction and infrastructure, industrial
and residential development, but do not extend to agriculture, forestry, water management and
abstraction or mining operations. This means that a fairly high number of activities damaging to
natural or landscape values in wetlands will fal outside the scope of such laws. Planning is thus
an essential component of wise use legidation, but is rarely enough to ensure the maintenance or
restoration of appropriate water quality or quantity. It is aso not designed to dea with particular
categories of activities, such as the introduction of alien species or living modified organisms.
These potentially damaging processes and categories of activity require adapted legal techniques,
as discussed in Part V of this book.

It is therefore essentia to incorporate wetland conservation objectives and norms into other
planning procedures and documents affecting landscapes and water systems, as aready empha
ssad in Chapter 4 above. These include sectoral strategies covering drainage, irrigation, sewage
treatment, agricultura and forestry development, tourism, hydraulic works and projects and
infrastructure construction and management and local planning and building regulations. It isaso
necessary to promote integrated approaches to the management of river basins and catchments and
coastal areas, as discussed in the next two chapters.

8 ghdton D. 1997. supran. 5.
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Chapter 14
Integrating Wetland Conservation and Wise Use into
River Basin Management

Inland water systems comprise a range of different wetland types that are now understood to
condtitute key components of the water cycle, in addition to their importance for biologica
productivity and diversity. The Ramsar Conference of the Parties has affirmed that wetlands can
play asubstantia hydrolog|cal biological or ecological role in the natural functioning of a mgor
river basin or coastal system® and may possess |mportant natural hydrological functions, such as
groundwater recharge or water quality improvement.®’

Rational management of watercourses and associated wetland units can only be carried out
through an ecosystem-based approach to management. Since the watersin the same hydrographic
basin are interdependent, they should be managed in a unitary way regardless of administrative
jurisdictiona boundaries. The Council of Europe proclaimed this principle as early as 1968 when
it adopted the European Water Charter. However, whilst the concept of integrated water resource
management (IWRM) has been endorsed by many different institutions over the Iast decade, the
legdl and ingtitutional frameworks necessary for this purpose are either totally lacki ng® orintheir
relative infancy. The following chapter considers the issues and some possible strategies for
implementing this new paradigm.

14.1 Specificity of River Ecosystems

Whilt rivers qudify as wetlands under the very broad Ramsar definition, they differ from better-
known wetland types (marshes, swamps and so on) in both ecological and legal respects.

Rivers are complex ecosystemsthat include not only the bed, banks and water of watercourses,
but also the associated groundwaters and the flood plain with its component types of river-related
wetlands. These include oxbows, riverine marshes, aluvial forests and flood meadows, where
some river fish species come to spawn during floods. From their source to their mouth and up to
aconsiderable distance out to seg, rivers encompass a sequence of different ecosystem types. These
range from fast flowing mountain torrents to d ower waters downstream and estuarine habitats such
as mangroves, each with its own ecological characteristics and associated flora and fauna. The
conservation or restoration of wetland area and biodiversity dong a river depends on the
maintenance of essential ecologica processes, such as periodic floods, minimum water flows and
specific rates of sediment transport. These processes are often modified, notably by activities
upstream that can have far reaching consequences on the state of downstream ecosystems.

From the lega point of view, rivers are generally public property. Thisis awaystrue of large
rivers because of their use for navigation. In some countries, rivers unsuitable for navigation may
be privately owned. Ownership, whether public or private, is often limited to the bed and banks of
ariver, with the running water being considered common property. The adjacent flood plain and

8 Recommendation 4.2 (Montreux, 1990).
67 Resolution V1.3 (Brisbane, 1996).

&8 Chapter 5 above discusses constraints on wise use that arise from the functiona separation
between legidation on wetlands and water resources and their corresponding institutions.
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associ ated wetlands usual ly haveno specific legal status: they cantherefore be publicly or privately
owned, aswith any other real property.*®

Irrespective of who owns ariver, the state is almost always able to regulate water uses and
activities affecting the bed and the banks pursuant to its public order powers. Where water is
privately owned or private water rights exist, state-imposed use restrictions may give rise to
compensation. Intheflood plain, whichisusually completely separatein legd termsfrom the river
itself, the state's powers to control land-use are often the same as for any other land. Although
nothing prevents the state from enacting specia legidation to regulate specific activities or
developments on the flood plain, this is extremely rare.

From time immemorial, rivers have been used for navigation, fishing, water extraction for
domestic or irrigation purposes and the release of urban effluents. Until relatively recently, these
activities had little impact on natural ecosystems because of their small scale. The situation began
to change around the turn of the century with the emergence of two mgor factors that have
sgnificantly increased the rate at which rivers are transformed into artificia habitats. Thefirg is
the huge increase in water consumption for agricultural, industrial and urban uses, including for the
production of hydro-electricity, and in the discharge of pollutants into some river systems. The
second is the modification of flood plains for intensive agriculture, which has entailed widespread
destruction of these habitat types, and for river engineering and flood control measures. These may
involve the containment of rivers, the dredging of river channels and the destruction of riverine
vegetation to prevent floods or at least to minimise their effects. In addition, the extraction of
construction materials like gravel from riverbeds has increased considerably over past decades and
now threatens the integrity of many river ecosystems.

As a result of such trends, the banks and beds of many rivers in industridlised and other
countriesarenow largely artificialised or considerably distorted. Thenatural water regime has been
altered by the construction of dams and the extraction of large quantities of water. The natural
overflow of rivers has been stopped, their flood plains and associated ecosystems have been
destroyed and pollution has in many cases altered water quality to such an extent that aguatic
species have amost completely disappeared.

The long-term consequences of poorly adapted water policies and legidation may well bethe
near-total destruction of river ecosystems. Provided that pollution controls are effective, clean
water would then flow in completely artificial river beds which would be little more than pipelines
distributing water to its various users, almogt totally devoid of aquatic life. From timeto time, fish
would be released for the enjoyment of anglers, but would not survive long, still less to breed, as
their natural habitats would have disappeared.

Under most existing frameworks, there is generally an abundance of statutes deding with
many aspects of river use, management, development and ‘improvement’, flood protection and
pollution control. The object of older laws is mainly to control the dlocation of weater between
different users and minimise conflicts between them, to protect human settlements and activities
inflood plains and to preserve human health by ensuring asfar as possible the supply of unpolluted
waters.

In parallel, there are usualy several sectord laws that are used to regulate specific activities,
irrespective of whether these affect rivers. Alluvia forests and mangroves generally come under
forest legidation and the extraction of gravel from riverbedsis covered by the legidation regulating
mining. Older laws were not drafted for purposes connected to river conservation and wise use and
they rarely provide alega basis for taking account of the possibleimpact of the activity concerned

8 Thelegal status of wetlands and water systems is also discussed in Chapter 2.3.2 above.
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on the river and associated wetlands. For example, aforestry law can prohibit the clear-cutting of
an dluvia forest but cannot prevent the destruction or ateration of the forest caused by dykes or
other interventions that suppress periodic floods. Fisherieslegidation is primarily concerned with
the regulation of taking, the establishment of fishing seasons and the control of fishing gear. Itrarely
provides for the protection of spawning aress or essential fish habitats. Nature conservation
legidation is often unableto addressthisweskness. Older lawstend to be restricted to the protection
of certain species and the establishment of protected areas: these may includerivers or river-related
habitats but usually in alimited way and provision israrely made for the conservation of protected
species habitats.

The plethora of laws applicable to rivers has given rise to a large number of government
agencies, each having jurisdiction over a specific aspect of water and watercourse management.
These agencies generally come under different ministries or government departments, which often
lack effective mechanisms to coordinate their actions. Jurisdiction over different areas of the same
watershed or different segments of the same river is usually divided between several different
administrations, at local, national and possibly international levels.

It isimpossible for sectorally and territorially-fragmented laws and the numerous agencies in
charge of their implementation and enforcement to address dl the interrelationships between the
diverse human activities and numerous ecological processes occurring in river basins. In view of
the increasing importance now attached to the conservation of natural values, the development of
legidation integrating al aspects of river conservation and management, including that of
asociated habitats, has become even more imperative.

The importance of non-consumptive uses of riversfor maintaining wildlife habitats, culturally
important eements of the landscape and recreation amenity has only recently begun to be widely
appreciated. Recognition of the existence of in-stream values has already led to certain changesin
legidation. These may be timid but still constitute an important step towards more ecological
management of rivers. They involve the ligting of in-stream values amongst those which the
legidation is designed to preserve and the requirement to take specific mitigation measures to
reduce or eiminate some of the adverse effects of river development. Such changes are often
introduced through new inland fisheries legidation, partly because they are assured the support of
anglers who congtitute a mgjor interest group in many countries. The maintenance of this popular
leisure activity, which makes an important economic contribution to many local economies, may
wdl be seen as the only legitimate ground for conservation measures. Even so, the influence of
fisheries legidation and the agency responsible for its implementation may be relatively weak in
the face of mgor river development projects.

This gradual reassessment inevitably conflicts with laws that were enacted for very different
purposes and with powerful and well-financed public agencies established to promote river
development. Mogt activities directly affecting rivers are approved, carried out and financed by
governments and/or through bilateral or multilateral funding agencies. Until relatively recently,
large river works and costly flood control mechanisms were perceived as good in themselves and
aways beneficia to the economy and to the people. Such assumptions and vested interests are
beginning, very dowly, to be questioned. Many of these activities are necessary and often
indispensable, but there are clearly cases where the conservation of the national environment and
its values should predominate. It is of course true that floods can ruin crops, contaminate water
supplies and destroy communities and their inhabitants. On the other hand, flood protection and
equivalent works are increasingly challenged on the ground that it is cheaper, more effective and
less destructive of the environment to let rivers overflow and inundate the flood plain. Activities
inthefloodable areashoul d therefore berestricted to those that are compatible with seasona floods.
Damage to human settlements and agriculture would thereby be minimised: indeed, many of the
richest agricultural areas in the world owe their productivity to nutrient-laden river-borne
sediments deposited by seasona overbank flooding. Dams too may provide multiple benefits
(recreation, water supply, hydroelectricity and flood control). However, their construction has
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often involved the destruction of human settlements in natural areas, serious disruption for local
communities and indigenous peoples, the loss of traditional resource management practices,
permanent alteration of the downstream water regime and irreversible damage to agquatic biodiver-
sity.

The environmental impacts of river development have been largely ignored or minimised until
recently. Modern environmental impact assessment procedures should be designed to identify the
direct and indirect consequences of proposed structural interventions in watercourses, to permit
public participation in the consultation process, to require changes at project design stage and to
provide an objective scientific basis for the grant or refusa of development consent. Whilst legal
techniquesfor this purpose have developedrapidly in recent years, their scope, implementation and
effectiveness varies widely. EIA techniques are not always systematically applied to projects
deemed to bein the public interest and affected communities are not always adequately represented
intheinquiry process.”

In parallel, economic evaluation techniques must be developed to provide an objective
assessment of the costs and benefits (both short- and long-term) associated with structura
interventions such as dams. This is arelatively young discipline but has aready shown that non-
structural approaches to watercourse management may be preferable for financia as well as
environmenta reasons. One view holds that "magor investments in an effort to harness water
resources are often poor investments. Instead, it is frequently both socialy and economically
preferably to invest in integrated_management of those ecosystems that depend for their produc-
tivity on natural freshwater flow".™

River management agencies should be able to address all essential ecological processes that
occur within ariver basin and the whole of its catchment area. Wise use policies are bound to be
ineffective until this has not been achieved. Itisimpossible to maintain protected areas or conserve
important fish and wildlife habitats if they cannot be preserved from threats such as changes in the
water flow, pollution or aterations to the sediment load originating upstream. Legidation should
therefore make it possible to secure river inputs to and outflow from lakes; to connect flood plains
to river systems through appropriate planning or other controls; and to protect wetlands from the
effects of upstream activities. The system-wide impacts of various human activities must be
understood in aholistic manner. Legal procedures need to ensure that a balance is struck between
an acceptable level of human intervention in inland water ecosystems and the maintenance of their
biological diversity: intervention must not exceed the threshold (non-return) point which would
entail permanent damage to biodiversity and ecosystem functioning. Without a clear knowledge
of such athreshold point, a precautionary approach must be employed.

In most parts of the world, nationa planning or legidation is a long way off providing for
functiona and territorial integration, taking into consideration al aspects of soil and water
conservation and management within awhole catchment. However, a smal number of laws have
now been developed which embody this new awareness and positive momentum is developing
quite rapidly. At international level, too, recent instruments provide a strong legal basis for
developing integrated approaches to river basin management.

The Convention on Biological Diversity’® requires the protection of ecosystems, natural
habitats and the maintenance of viable popul ations of species intheir natural surroundings. In 1993,

0 See further Chapter 17 below.

n Dugan, P.J. and Maltby, E. 1995. Protected Areas and the Hydrological Cycle at p. 111; see
generally Barbier, E.B., Acreman, M. and Knowler, D. 1997. Economic Valuation of
Wetlands: A Guidefor Policy Makers and Planners.

2 Article 8(b).
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its COP adopted a decision™ on the maintenance of inland water biodiversity. Parties should
encourage the adoption of integrated land and watershed management approaches, based on
watersheds, catchments and river basins, for the protection, use, planning and management of
inland water ecosystems (including associated terrestria and inshore marine ecosystems). Specific
recommendations focus on environmental impact assessment, introductions of aien species,
transboundary cooperation and the involvement of local and indigenous communities. Parties
should review the range and effectiveness of national incentives, subsidies, regulations and other
financid mechanisms that may affect inland water ecosystems. They should redirect any measures
that run counter to the CBD's objectives regarding inland water biodiversity and should implement
targeted incentive and regulatory measures that have positive impacts in this respect. They should
aso encourage the identification of stressed rivers, the dlocation and reservation of water for
ecosystemn maintenance and the maintenance of environmental flows as an integral component of
appropriate legal, administrative and economic mechanisms.

Regional support for such approaches is found inter alia in the 1992 Helsinki Convention,”
which expressly promotes sustainable water resource management based on the application of the
ecosystem approach. At non-binding level, the Pan-European Biologica and Landscape Diversity
Strategy contains two Action Themes of relevance to river management. Theme 6, for which
Ramsar is designated as the lead partner for implementation, centres on programmesfor integrated
management planning for rivers and their flood plains, the protection of natural and semi-natural
rivers, the promotion of the reintroduction of species and the rehabilitation of their habitats. Theme
7 addresses the definition of guidelines for the rehabilitation of wetlands, the promotion of national
and regiona hydrological management plans and wetland conservation action plans and measures
relating to peatbog conservation.

The Ramsar Bureau has recognized that principles for IWRM will take many years to be fully
implemented into national legal and ingtitutional frameworks.” Nevertheless, this may be seen as
an incremental process and many interim actions can be acted upon in the medium term. The
following sections briefly review some of the legidative options for this purpose, looking first at
legidation on river channels, banks and, where it exists, flood plains before examining the rare
examples of legidation aimed at the management of whole river basins.

14.2 Legislation to Protect the Natural Character and
Multiple Use of River Channels

Severd countries have devel oped legidation to support the functiona integration of water and river
planning and management, for both consumptive and non-consumptive uses. An innovative aspect
of certain laws is that they require the development of new types of river planning instruments,
which are specificaly designed to address particular problems arising from the multiple uses of
water. These plans are generaly binding on dl government agencies and sometimes on private

3 Decison IV/4 on Inland Water Systems (Bratidava, 1998). The Seventh Meeting of the
Ramsar COP (Costa Rica, May 1999) will consider draft guidelines for the integration of
wetland conservation and sustainable use into river basin management.

4 Convention on the Pollution and Use of Transboundary Watercourses and I nternational Lakes,
adopted in Helsinki on 17 March 1992, & Art. 3(1)(i).

> Ramsar Bureau. 1998. The key role of wetlands in addressing the global water crisis, Paper
communicated to Contracting Parties by diplomatic notification on 19 February 1998 and
presented to the delegates at an International Conference on Water and Sustainable Develop-
ment, Paris 19-21 March 1998.
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persons as well. The plans usually prevail as a matter of law over other physical planning
instruments such as municipal land-use or zoning plans. In the case of aconflict between the river
plan and another plan, the latter must be amended to conform to the river plan. Responsibility for
devel oping such plans and implementing such legidation is usually conferred on water authorities
or river basin authorities. A non-exhaustivelist of such lawsinclude the Spanish Water Act of 1985,
the amendments adopted in 1986 to the German Federal Water Act, the Dutch Water Act of 1989,
the Italian Soil Protection Act of 1989 and the French Water Act of 3 January 1992 as amended.

In many cases, however, the requirement to preserve the river environment by maintaining in-
stream values, important habitats and essential ecological processes remains very sketchy and
legally imprecise.

As afirgt step, it should be alegal requirement to balance the advantages and disadvantages
of every mgjor river project under consideration. Such projects are dmost universally subject to
the permit system, whereby the permit-issuing authority is empowered to weigh up the various
issuesin question and to deny permitswhereitis clear that the environmental damagewill outweigh
the benefits of the operation. However, the obvious difficulty with this approach is that dam
construction, river channelling and other large works are entirely matters of government policy,
carried out for the most part in public rivers under government contracts and pursuant to special
government decisions. Traditional permit systems may therefore be ineffective as this effectively
amounts to the government authorising itsdlf to do the work. Although legidation sometimes
providesthat the national conservation agency must be consulted before apermit can beissued, the
permit-issuing authority is very rarely bound to follow the former's advice. Moreover, legidation
rarely provides the competent authority with any indication of the criteria to use when deciding
whether to grant a permit.

This situation is evolving quite fast as water laws are progressively amended to incorporate
the objectives set out in nature and landscape conservation laws or genera environmenta
protection legidation. A relatively early example of legisation embodying a multi-purpose
approachis provided by New Zealand's Soil and Water Conservation Act of 1967 as amended. One
of its objectivesisto recognise and sustain the amenity afforded by watersin their natura state: for
this purpose, due regard must be paid to recreational needs and the safeguarding of scenic and
natural features, fisheries and wildlife habitat. This type of provision obliges the permit-issuing
authority to consider the effects of the proposed works on natural values, which might otherwise
be overlooked by river development agencies.

However, legisation needs to go further in order to provide legally precise guidance™ to the
competent agency on how to choose between possibly conflicting objectives. Failing this, a
devel opment-orientated agency will consequently consider it dmost a duty to decide in favour of
development. One way of addressing this issue is to amend the statutory duties of the relevant
public agencies to require them to take certain objectives and values into account in the exercise
of their functions. The Spanish Water Act of 1985 expresdy providesthat the exercise of the State's
functions in relation to water must be compatible with the conservation and protection of the
environment and the restoration of nature. Another complementary approach, used only in asmall
number of laws, isto establish general principlesto guide decision-makers as to when maintenance
of natural or landscape values should be prioritised and when artificidisation must be avoided or
mitigated. In Germany, the Nature Conservation Act of 1976 as amended specifies that where
possible, systematic development of watercourses from apurely technical point of view should be
avoided and replaced by biological water engineering methods.

In general terms, al decision-making authorities must be able to ensure that proposed projects
are compatible with the objectives of therelevant legid ation. For this, they must havetimely access

6 On the issue of decision-maki ng criteriain permit systems, see further Chapter 18 below.

196



Integrating Wetland Conservation and Wise Use into River Basin Management

to information inter alia about the natural values that could be destroyed or impaired if a project
is dlowed to proceed. The development of comprehensive and legally precise EIA techniques is
therefore of great importance. EIAs are becoming a mandatory element of most permit-issuing
proceduresfor large-scaleprojects.”

Some countries have included specia rulesfor river protection in their nature conservation or
wetland legidation. Under these laws, rivers are considered to be protected habitat types, which
means that activities affecting them are subject to a permit from the conservation authorities. This
obligation is usually additional to permit requirements laid down by other relevant texts such as
water legidation, which ensures that full account is taken of nature conservation considerations
before a permit may be granted. In Denmark, for example, the nature conservation legidation
imposes a permit requirement upon any activity affecting public rivers as well as many priveate
rivers. This provison has been interpreted very broadly in practice to cover dl potentialy
damaging activities, including the introduction of dien speciesinto river waters. In Luxembourg,
the Nature Conservation Act requires a permit from the Minister for any works liable to ater the
water regime or have any adverse influence on aquatic faunaand floraand landscape values. These
include the straightening of river channels, bank consolidation, dredging and channel deepening
and water derivations. Inthe United States, many statelaws protecting wetlands also apply to rivers
and thus establish a permit requirement for activities that may affect riverbeds and banks and the
water flow. In Venezuda, the Environment Act provides inter alia that activities resulting in
harmful alterations of river flows or riverbeds must be controlled and may only be authorised where
the alterations are not irreparable, the economic and socid benefits of an activity are evident and
mitigation measures are prescribed.

Rules of this kind establish a strong framework for regulatory control of certain activities, but
usudly leave permit-issuing authorities a certain amount of discretion. The breadth of this
discretion depends of course on how they are drafted. Some laws specify that permits must be
denied when unacceptable damage to certain natural values would result from a project. In the
United States, the federd Endangered Species Act of 1973 is unusualy rigourous. It prohibits
federd agencies from carrying out, authorising or financing any activity or project that would
jeopardise a listed endangered species or its designated critical habitat.”® The Colombian Natural
Resources Code provides that apermit must be refused for projects liable to have an adverse effect
on the riverbed, the water regime or water qudity or where the proposed works would threaten
natural resources. The Spanish Water Act leaves more room for administrative discretion. A study
of the effects of any proposed project affecting a public river or body of water must be carried out
when, in the opinion of the competent river basin authority, such aproject may result in significant
pollution or degradation of the environment. This provision is applicable to both private persons
and government agencies. However, these rules are very general and do not actually require much
more than a well-informed and bonafide balancing test.

Another approach is to establish precise and binding rules governing specified activities
within river systems. One example concerns the design and construction of dams, discussed only
briefly here for reasons of space. Because dams may be a mgjor cause of destruction of river
ecosystems, there should be cases where the mai ntenance of afree-flowing river of ecological value
takes precedence over the congtruction of dams. This type of protection can be achieved by
designating specific rivers or river stretches in which such construction is prohibited.” Another

T See further Chapter 17 below.

78 Inafamouscase, the U.S. Supreme Court ruled that the completion of adam could not proceed
asitwould lead to the extinction of asmall fish, the Snail Darter Percinatanasi (T. V.A. v. Hill,
437 US 153(1978)).

" Asdiscussed in Chapter 11.1 above.
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approach isto makeit possibleto deny apermit for dam construction on any river whereit is shown
that the resulting damage to the natural environment will be unacceptably high.

One of the adverse effects of dams is that they can constitute an insurmountable obstacle to
the migration of fish. Thisis particularly serious in the case of anadromous fish, such as saimon,
which spend their adult life at sea but return to the river where they were born to spawn upstream,
sometimes at considerable distance from the river mouth. Severa laws therefore aso lay down
requirements concerning the design and operation of dams. In the Australian State of Victoria, the
Conservation, Forest and Lands Act of 1987 provides that prior to the construction of dams, weirs
or other structuresin or across watercourses which potentially interfere with the passage of fish or
the quality of aguatic habitat, the public authority concerned must submit a plan of works to the
Director of Conservation for comments. The Director's comments will be binding unless there is
no possible or prudent alternative and al measures that can reasonably be taken to minimise the
adverse effect of the dam or structure have effectively been taken. Other laws take a dightly
different approach by specifying that dams be equipped with suitable fish passes. French law
requires dl dam operatorsto install such passesin al dams constructed in rivers where migratory
fish spawn. Provisions of this type bind the operators concerned to achieve a particular result,
namely to enable fish to use the passes effectively.

The body of water retained behind dams must be emptied periodicaly, but the volume of silt
released as aresult of this operation may have devastating effects on downstream ecosystems. The
Swiss Water Protection Act of 1991 requires a permit for any such emptying operation and the
operator must ensure as far as possible that fauna and flora downstream will not be harmed. French
law has laid down similar requirements.

Another type of activity that must be regulated to prevent damage to the river environment is
the extraction of materials from the riverbed. In many countries this is subject to a permit
requirement. An interesting approach is used in Switzerland, where the federal Water Protection
Act of 1991 establishes a performance criterion. Permits may only be issued if it is shown that the
amounts of sand or gravel extracted will be replaced naturally by equivalent quantities brought by
the river flow.

In Switzerland, the corpus of federal |aws enacted since 1991 on water protection, fishing and
watercourse management constitutes one of the most advanced lega regimes in the world for the
preservation of the natural character and ecological functions of inland water systems. In addition
to the various sectora measures mentioned above, these laws lay down a number of highly
innovative principles that should reverse the trend towards ever-increasing artificidisation of
rivers and streams. These principles, supported by the 1998 Swiss Landscape Concept mentioned
in Chapter 13, may be summarised as follows:

» Thenatural diversity of watercourses and their water-related ecological qudities (breadth,
flow conditions) should be maintained and restored as far as possible: they should only be
reduced in justified cases after due balancing of interests.

» The straightening or dyking of river channels may only be authorised where essentia for
the protection of persons or important property, necessary for the development of
navigable waterways or the use of hydro-power in the public interest or as part of
operations to restore a previoudy straightened watercourse to a more naturd state. In dl
these cases, the natural channdl of the watercourse concerned must be maintained or re-
established asfar as possible. Thewater and riverbanks must be ableto harbour diversified
fauna and floraand the natura interactions between surface and ground waters mugt as far
as possible be maintained.

» No watercourse may be covered or put underground, with minor exceptions. Stream and
river segments that have already been covered or put underground must be restored to their
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naturadl state, except when this is not feasible or would result in significant damage to
agriculture.

«  Waters, the water regime, watercourses and riverbanks cannot be atered or modified in
any way except under a permit from the authorities in charge of fishing. Where natural
conditions permit, free passage for fish should be ensured.

Swiss legidation also takes into consideration the need to protect the flood plain (see below).
However, it does not providefor the unitary management of entireriver basins, presumably because
the federd structure of the Government makes this impossible.

14.3 Legislative Protection of Environmental Flows

Serious damage to river ecosystems can result from mgor water impoundments or large-scale
abstraction for irrigation or other purposes, particularly in times of drought. If the flow rate
downstream of the dam, derivation or pumping station is significantly reduced, thismay lead to the
loss of wetland area and functions and the reduction of wetland biodiversity. Such changesin the
water regime are also likely to have adverse socio-economic impacts for communities dependent
on these wetland resources.

As mentioned in Chapter 2, there are two categories of water use. Out-of-stream (consump-
tive) uses involve the removal or diversion of water from a watercourse to the place of use
(irrigation, livestock watering, industrial water use and residential use). In-stream (non-consump-
tive) benefits are derived from the water while it is still flowing in the stream (navigation,
recreational uses, maintenance of water flows for aesthetic and ecological purposes).® In most
countries, different ingtitutions deal with these separate sets of interests and for historic and
commercia reasons, out-of-stream intereststend to prevail. Inthe face of the multiple demands on
freshwater resources, maintenance of appropriate water supply to wetlands has not been considered
as much of a priority. It is il rare for legidation to provide in a systematic way for the
environment's own needs as a user of water. "Some water managers ill have difficulty
understanding that the alocations for human use can only be satisfied in the long term by first
ensuring the "environmental allocation' that the systems require to continue to perform."®

A few countries and some Australian states have developed legidation that recognizes the
public interest in non-consumptive uses by giving statutory recognition to in-stream water rights
or the management of environmental flows. The method generally used consists of defining a
minimum value, which may vary from one watercourse to another. If this value is not achieved the
operator of the dam or derivation is in breach of the law. In Switzerland, the Water Protection Act
of 1991 lays down specific minimum flow values for different average flow rates. These figures
must be increased in certain cases, particularly in the vicinity of rare habitat types whose
maintenance is directly or indirectly linked to the nature or size of the watercourse concerned.
Where the average flow rate is smaller than 40 litres per second, theriver isat an dtitude lower than
800 metres or contains fish spawning areas or nursery areas, the natura flow rate must be
maintained. The Swiss Act treats the flow vaues it establishes as minimum values only and
therefore providesthat the actual values should be set at ashigh alevel aspossiblein each individual
case by the competent authority. Thisisto be achieved through a balancing exercise in which the

8 Butler, L.L. 1990. Environmental Water Rights: An Evolving Concept of Public Property at
p. 324.

8l Ramsar Bureau. 1998. The key role of wetlands in addressing the global water crisis, supra
n. 10.
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public interest in water extraction is weighed againgt the landscape val ue of the watercourse and
its importance as a natural habitat, for the maintenance of biologica diversity and for fishing.

French legidation requires dams to be equipped with devices designed to ensure aminimum
flow of one tenth of the average regular flow, in order permanently to maintain the living
conditions, movement and breeding of the species which inhabit the waters concerned.

Rules of this kind are of great importance, as they require specific measures to be taken to
mitigate the adverse effects of certain activities or projects on river ecosystems. In some cases, the
permit-issuing authority isobliged to deny apermit if certain conditions are not met. Becausethese
obligations are quantifiable, this may facilitate the task of implementation and enforcement.
However, it is essential that minimum flows are not set too low: they must be calculated through
an ecological approach that establishesthe environmental flow necessary to sustain fish, vegetation
and other aquatic wildlife.

Variations on minimum flow legidation that have been devel oped in the United States include
withdrawal programmes, whereby rightsto divert or appropriate water are suspended under certain
conditions, and reservation provisions. Under the latter approach, water is 'reserved' for specific
uses including the protection of aguetic life. These reserved uses then take priority over subse-
quently acquired water rights or the rights of other riparian users. An aternative gpproach is to
incorporate a public interest standard into the water alocation process. The State of Florida has
developed a state water use plan that incorporates economic and environmental considerations,
whilst the State of Virginia has redefined 'beneficial uses' of water to include in- as wel as out-
of-stream uses. It should be emphasized that measures of this type need to be legdly preciseif they
are to be capable of application on a case-by-case basis.

In the absence of minimum flow legidation, there may be scope for judicial crestivity on
behalf of wetlands. In limited cases, American courts have interpreted nature conservetion
legidation so asto imply intent by the legidature to reserve environmenta water rights. One 1985
judgment concerning the federal Wilderness Act® ruled that Congress intended the protection of
watersheds and the preservation of water flows to be a primary purpose of that Act. This purpose
could not be fulfilled without reserving certain water rights; there was accordingly an implied
reservation of federa water rights in previously unappropriated water (italics added). Thisis an
important decision because it protects certain in-stream uses that might not otherwise be protected
under state legidlation. Under this federal reserved water rights doctrine, government action to
withdraw land from the public domain and setsit aside for aparticular purpose may thus be implied
toreserve water to carry out that purpose. However, there are limitsto how far thisjudicia doctrine
can be extended. Federa wilderness areas are usudly at the top of watersheds, far from farms,
factories and other water users: their uses are non-consumptive and downstream users do not fed
the impact. Resistance is likely to be much greater if designations are proposed for natural areas
located %ownstream from other appropriators whose existing rights would normally take prec-
edence.

American courts have flexibly interpreted the public trust doctrine® to protect water supply
to certain important wetlands. The doctrine originally developed to secure public access to and
integrity of certain important natural resources associated with navigable waters under federa
jurisdiction. Resources protected under this doctrine effectively acquired the status of common
heritage or public trust assets, linked to the concept of public stewardship for such resources.

8 gerraClubv. Block 622 F. Supp. 842 (D.Colo. 1985).

8 Hansen, B.T. 1990. Reserved Water Rightsfor Wilderness Areas - Current Law and Future
Policy at p. 428.

8 A legal doctrine slemming from the Roman law concept of private property.
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Initidly the public uses protected by the doctrine were directly linked to navigable waters
(navigation, commerce, fishing), but case-law has progressively extended its scopeto includetidal
aress, lands under navigable rivers and natural resources landward of navigable waters. The
doctrine prowdes a basis for refusing consent for certain developments or activities. In a well-
known case® the Court held that rights to appropriate water from non-navigable creeks were
subject to limitation to serve public trust values. This ruling was based on the finding that such
appropriation would adversely impact on Mono Lake, a navigable body of water whose recrea
tional and ecological public trust values were being harmed by the diversions. The State of
Cdifornia was held to have a duty to protect the people's common heritage of streams, lakes,
marshlands and tidelands. This means that the doctrine may be applied to activities in non-
navigable waterways to the extent that these activities harm the public trust vaues of associated
navigable waterways.® There are also precedents for applying the doctrine even where there isno
obvious link to navigable waters, to promote recreational pursuits, environmental protection and
the enhancement of aquatic and marinelife®

14.4 Transverse Integration: Conservation of Riverbanks
and Flood Plains

Since river ecosystems include banks, riparian vegetation and flood plains, integrated legidation
should logically embrace these components of biodiversity. In practice, the reverse is often true as
noted in Chapter 2.2 above: the congtituent parts of inland water systems often come under separate
laws or fdl into alega vacuum.

In many countries, clearance of bank vegetation was or is sill required under river manage-
ment policy and legidation. In many parts of Europe, barges were towed by horses along towpaths
along riverbanks. This made it necessary to establish a public right of way along navigable
waterways, in which water diversion, fences and other obstacles were prohibited and trees were not
alowed to grow. In addition, the presence of riverine vegetation is widely considered to be an
obstacle to the free flow of water in the event of aflood. Because it is often necessary to dredge a
riverbed for the purpose of channel maintenance, heavy equipment may necessitate an obstruction-
free gtrip of land adong the banks to alow for its passage.

On the other hand, it has been increasingly realised that the maintenance of riverbanks in a
naturd state has many ecological advantages as well as contributing to landscape quality.
Vegetated river banks form part of the habitat of many water-dependent species, such as otters; the
banks constitute natural corridors for wildlife; they preserve river waters against pollutants,
particularly fertilisers and pesticides originating from neighbouring land areas, and therefore act
as buffers protecting rivers against adverse outsideinfluences. River ecosystems are thus essential
for maintaining or restoring ecological continuity. Legislation has therefore progressively incor-
porated more conservati on—orlented measures in the form of controlled |and-use zones aong rivers,
as briefly described below.® This type of regulation makes it possible to alow riparian strips to
remain in or revert to their natural state.

8 National Audubon Society v. Superior Court (Mono Lake), 33 Cal. 3d 419,658 P.2d 709,189
Cal. Rptr. 346, cert, denied, 464 US 977 (1983).

8 See generaly McCurdy, M.C. 1989. Public Trust Protectionfor Wetlandsin Environmental
Law.

87 Marksv. Whitney, 6 Cal. 3d 251, 491 P.2d 374, 98 Cal Rptr. 790 (1971).

8 For a discussion of protection strips under conventional land-use planning, see Chapter 13
above.
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A firgt possibility is to establish a vegetation protection strip dong rivers, the width of which
varies from country to country and according to the width of the watercourse concerned. Within
the protection strip, tree felling and the clearing of vegetation are prohibited or subject to grict
controls: grazing may aso be controlled in such zones. Provisions of this kind are generally
included in forestry or nature conservation legidation, but seldom in laws dealing with water or
rivers.

By way of example, Cameroon's legidation on forestry, fauna and fisheries prohibits the
destruction of the environment within a 50-metre strip on either side of watercourses and within
a 100-metre radius around their source. Costa Rica's forestry law establishes a protection strip on
both banks of dl rivers, whether public or private: the strip is 10 metres wide in flat areas and 50
metres wide in hilly or mountainous zones. In Brazil, severa of the state constitutions adopted in
1989 provide for the establishment of protection strips along watercourses and the preservation of
riverine forests (these include the States of Bahia, Goias, Rio de Janeiro, Santa Caterinaand Sao
Paolo). Brazil's federal Forest Code™ provides permanent protection to forest and other forms of
natural vegetation along watercourses. The protected strip must be at |east 30 metres for riversless
than 10 metres wide, 50 metres for rivers which are 10 to 50 metres wide, 100 metres for rivers
which are 50 to 200 metres wide, 200 metresfor rivers which are 200 to 600 metres wide, and 500
metres for rivers wider than 600 metres.

Other countries have instituted riparian vegetation protection measures under their nature
conservation legidation. In Luxembourg, for instance, it is prohibited to clear vegetation or to
uproot trees and shrubs along the banks of any river or body of water without a permit from the
Minister. The destruction of reed beds is prohibited under specid provisions. Portugal's environ-
mental protection legidation aso prohibits the clearing of riverbank vegetation. In Switzerland,
federd legidation prohibits the destructlon of al forms of riparian natural vegetation including
reed beds and aluvial formations® The Fisheries Act of 21 June 1991 requires a permit from the
authority responsible for fisheries for any ateration of riverbanks and clearing of riverine
vegetation. The 1991 Water Act providesthat riverbanks, including their faunaand flora, constitute
an integral part of the river ecosystem and should be preserved asfar aspossible. The Cantons must,
as far as possible, ensure that riverbanks remain covered by sufficient vegetation, or at least that
the conditions which are necessary for the development of that vegetation are fulfilled. However,
the dimination of riverbank vegetation may be authorised in respect of projects that do not
contravene water legidation and cannot be carried out elsewhere.

A second option is to ingtitute more extensive land-use controls, particularly on construction,
within protection strips along riverbanks. Italy's Galasso Act of 8 August 1985 establishes a 150-
metre wide protection strip along certain watercourses in which construction and other activities
are prohibited except under permit: detailed regulations to control land uses in these protection
strips must be adopted under regional landscape plans. The 1985 Spanish Water Act provides for
the establishment of a 100-metre wide strip along riversin which construction, quarrying and earth
movementsrequire aspecial permit from theriver basin authority. The Autonomous Communities
may enact their own laws to supplement this Act. The Autonomous Community of Navarra™ has
established aprotection strip equal to the width of the river channel on either sde of al rivers, with
aminimum width of 5 metres and amaximum of 50 metres. In the first 5 metres of the strip dong
the watercourse, the clear felling or exploitation for timber of any trees is prohibited together with
the burning of the vegetation. In the rest of the protection zone, construction is severely limited and
earth movements and land clearing are subject to a permit.

8 Adopted on 15 September 1965, as amended on 15 July 1989.
9 Article 21, Federal Nature Protection Act of 1 July 1966 as amended.
% Land-use Planni ng Act of 10 April 1987 as amended.
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The third approach involves the extension of lega protection to flood plains. Until quite
recently, these were widdy perceived as areas that merely needed to be drained, developed and
protected from floods. The ecological importance of flood plains is now recognized and they are
increasingly used as amanagement tool for flood absorption. In legal terms, however, thereis often
dill no direct link between ariver and its flood plain, whether under water legislation or under
planning legidation in the form of special land-use restrictions in flood plains. Many countries
therefore gpply the same rules to development and human activities in flood plains as in the rest
of nationa territory. By way of exception, limited protection of the flood plain may be possible
under habitat-type legidlation, where the latter appliesto wetlands associated with periodic floods,
such as marshes, oxblows, aluvia forests and al aluvial formations.

Aninteresting and far-reaching provision isincluded in the 1989 Condtitution of the Brazilian
State of Sao Paolo, which requires that measures be taken to adopt specia land-use control rules
in flood plains. Only those activities that are compatible with periodic floods may be authorised
in those areas. The Spanish Water Act provides that the government may make regulations for the
purpose of restricting land usesin floodable areas where they are necessary for the safety of persons
and property. The implementing decree™ defines floodable areas as those that are affected by the
highest level of waters occurring within a period of 500 years, but other criteria may be adopted
in specific cases. In Portugal, a Law-Decree of 1990 prohibits construction, public works or
clearing of the vegetation cover in flood plains up to the limit of the one hundred year flood.
Exceptions may be made for works of public interest, provided that there is no economically
practicable alternative. Areas subject to these restrictions are to be ddlineated in dl land-use plans.
Flood plain planning measures have also been developed in France (see next section).

In the United States, dl federal agencies have been instructed by presidentia order® not to
carry out, authorise or finance development in flood plains where there is apracticable alternative.
This Order is only binding upon federd agencies, but severa states have aso adopted legidation
to regulate activities in flood plains. The law of Massachusetts, for instance, defines dl lands
subject to flooding as wetlands, which automatically includes al flood plains. The proposed
dteration of aflood plain is therefore prohibited except under permit. Another method of protection
congists of including flood plains in those zones of municipal land-use or zoning plans where no
building is alowed.

In Switzerland, the federd water and river management laws, supported by the Swiss
Landscape Concept, establish certain links between these components of inland water systems.
Flood protection should be ensured through semi-natural water management and suitable land-use
planning measures: this means that planning controls in the flood plain should prohibit categories
of development that might subsequently need to be protected by means of flood protection works.
Artificia (structural) flood-control interventions should be minimised. Only when these measures
prove insufficient may other measures be taken, such as dyking of banks, channd straightening or
the congruction of floodwater reservoirs. Whenever possible, environmentally harmful flood
protection structures should not be renewed, or alternatively be replaced by more ecologically
oriented structures.

14.5 Towards the Unitary Management of River Basins

Severd of the countries mentioned in this chapter have ingtituted unitary systems of river basin
planning and management which seek to combine water management, nature conservation and

% The latest decree known is the Royal Decree of 11 April 1986.
% The first being Presidential Executive Order issued in May 1977.
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socio-economic parameters on a sustainable basis. Watersheds, catchments and river basins can
provide a sufficiently large scale of management intervention to address the activities and
processes which affect ecosystem structure and functioning,® including activities external to
conventional protected areas. Management regimes for individud river basins are themselves a
variant of site-specific mechanisms, but ingtituted at a different geographic scale. Their boundaries
are delineated in accordance with hydrolog|cal rather than administrative criteria and they require
adapted ingtitutional arrangements.® The following section illustrates the diversity of legal
systems developed so far around the world.

Australia has a long history of river basin planning across internal jurisdictional (state)
boundaries. Itsbiggest catchment isthe Murray-Darling River Basin, which flows through severd
states although most of the river system is in New South Wales: the Chowilla Anabranch within
this basin covers approximately one seventh of the surface of Australia The Murray-Darling
Commission was established in 1914 to ensure integrated water development and use, but it was
gradually recognized that in order to control water quality and specific problems of salinisation,
the Commission would also need to address land uses in the basin. Following ingtitutional reforms,
the Murray-Darling Ministerial Council was established in 1985. Its members include federal and
state ministers for land, water and the environment and it sets policy for al naturd resource usein
the basin, promoting equitable, efficient and sustainable use. Its technical responsibilities include
managing theriver, monitoring water quality, maintaining water supplies for homes, Ilvestock and
irrigation and managing land resources, nature conservation and community rel ations.® Subcom-
mittees have been established to implement different aspects of this very broad mandate. Elsewhere
in Australia, river management committees have been established for the Barwon Darling, Gwydir,
Hunter, Lachlan, Macquarie, Murrumbidgee and Namoi Rivers.

A characteristic of Australian integrated management initiatives is the systematic involve-
ment of al stakeholders, from communities and interest groups to governments. The water
legidation of several states provides for the establishment of multidisciplinary groundwater and/
or catchment committees that include representation from local communities. Key elements of
selected laws are briefly summarised below.

TheNorthern Territory's Water Act, which cameinto effect on 1 July 1992, isaconsolidating
instrument that provides for the investigation, use, control, protection, management and adminis-
tration of water resources within the state, including on Aboriginal and Commonwealth [ands. The
Act applies to both surface and ground water, setting general principles and quantitative standards
for extraction: it also covers water discharged from mine sites, although minesper se are covered
by sectoral mining legidation. The Act provides for the appointment of a Controller of Water
Resources, who has awide range of powers and can intervene in the case of groundwater pollution,
deterioration, depletion of water or inequitabledistribution. It also establishes an innovativeregime
for the definition of water quality objectivesin different areas, based on five categories of beneficial
uses: aquatic ecosystem protection, recreation and aesthetics, raw water for drinking water supply,
agricultural water supply and industrial water supply. Beneficial uses aredeclared for river sections
after consultations with government, industry, landholders, NGOs and the community to establish
the community's preferred usage of the water resources concerned. They have so far been declared
for about twenty individual creeks, sub-catchments, harbours or idand areas. Declaration of a

% JUCN Commission on Ecosystem Management. 1997. Biodiversity ofInland Water s (Report
of Workshop held in Wageningen, The Netherlands, from 10-12 July 1997 at p. 4).

% Seefurther Burchi, S., 1991. Current Developments and Trendsin the Law and Administration
of Water Resources - A Compar ative State-of-the-Art Appraisal.

% Acreman, M., Howard, G. and Pirot, J'Y. 1996. Reconciling Water Resour ces Management
and Wetland Conservation: A Key Challengefor Ramsar in the 21st Century, in Themesfor
the Future: Special Interventions, (Proceedings of COP6, Brisbane 1996: Val. 9/12, pp. 1-7).
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beneficid use is accompanied by the determination of land and water use practices necessary to
achieve these agreed objectives.

The State of New South Wales initiated aprogramme of water law reformsin 1997. These are
intended to support improved quality of al surface and ground water in the state and to increase
water security for all users and regional communities. A Flood Plain Management Programme has
been established to provide technica and financid assistance to local authorities to develop and
implement local flood management plans. The Department of Land and Water Conservation has
ingtituted a state-wide programme for total catchment management,” whichisintended to provide
a coordination mechanism for communities and government agencies within each catchment. All
catchments in the state now have a catchment management committee with membership drawn
from communities, user groups and government. These committees are required to prepareregional
strategies to coordinate community and government action related to water resource management.

In the United States, the federd Clean Water Act® promotes two types of integrated
approaches to water resource management. The Clean L akes Programme (section 314) is afedera
grant programme established in 1972 that provides financia and technlcd assistance to States in
restoring publicly owned lakes. Its scope has gradually been extended™ to cover the assessment
of individual lakes and their watersheds, the determination of sources and extent of pollution and
the development of |ake restoration and protection plans. States are encouraged to use Lake Water
Quality Assessment grants to fund the development of ingtitutional and administrative capacity-
building to support the implementation of these programmes. The second mechanism is the
Nonpoint Source Management Programme (section 319), established in 1987: this is discussed
further in Chapter 19 below.

At sate level, Maryland's Non-Tidd Wetlands Protection Act of 1989 authorises the
competent authority, in cooperation with federal, state and local agencies, to prepare comprehen-
sive watershed management plans which must teke into consideration many aspects of water
resource management, including flood protection, water supply and wetland conservation. The
cumulative effects of human activities must also be taken into account. Once aplan has been made,
permits cannot be issued unless they are consistent with the plan.

The concept of unitary management of river basinsis supported by the constitutions of several
Brazilian States. The congtitution of Rio de Janeiro requires|legidation to be developed to institute
an integrated system for the management of water resources. This system should be structured
around each river basin and provide for the unitary administration of water quantity and quality.

In Europe, several comprehensive laws have now been enacted. The Spanish Water Act of
1985 is based on the stated principles of unitary management of river basins and the compatibility
of such management with physical planning and environmental protection. The Act requires the
development of basin-wide hydrological plans dealing with the allocation of water resources, the
consarvation of natural habitats, soil protection and criteria to determine use priorities in the
different parts of the basin. These are legally binding documents that prevail over any other land
use plan: coordination between basin-wide hydrologica plans is ensured by means of a National
Hydrological Plan. The Act establishes a management body for each basin, which is empowered
to grant the permits, required under the Act. Specia protection areas may be established for the

9 All land within the state is considered to be agroundwater catchment because all surface runoff
has some connection to groundwater systems. The land around the state's estuaries, lakes and
wetlands congtitute the catchments for these areas.

% Formerly known as the Federal Water Pollution Control Act.

9 1980 Clean Lakes Programme Regulations (40 CFR 35 Subpart H); 1987 amendmentsto the
Clean Water Act.
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preservation of natural habitats and, as mentioned earlier, many activities are subject to specia
regulations within a 100m strip either side of watercourses.

At subnational level, the environmental agency of the Autonomous Community of Madrid is
required’® to prepare binding wetland land-use plans which take precedence over other planning
instruments in the region. It must aso prepare management plans providing for the control of
activities in wetlands, necessary conservation measures and the monitoring of water quaity and
enforcement.

In Italy, the Soil Protection Act of 1989 indtitutes an integrated soil and water conservation,
use and management system at the scale of river basins: the stated objectives include economic and
socia development and environmental protection, including the conservation and restoration of
watercourses, wetlands and flora and fauna. These aims are to be achieved by coordinating the
activities of dl public agencies concerned, under the supervision of a specially established Natural
Commission. A Basin Authority must be appointed for each river basin, with responghility for
preparing a basin plan setting out specific rules and an action programme. Basin plans are to be
based on the physical and environmental characteristics of the territories concerned and may define
specid zones in which certain uses are subject to particular restrictions adopted by Government
regulations. Once approved, the regulatory provisions within basin plans are binding upon public
agencies and private persons. They prevail over any other land-use plans or regiona programmes,
which must be amended in the event of discrepancy.

In France, the 1992 Water Act as amended provides that water is part of the common national
heritage and that its protection, enhancement and devel opment, consistently with maintenance of
natural balance, areinthepublic interest. A water devel opment and management strategy or master
plan'® must be prepared for each of the six mgjor river basins in France, each of which is
administered by aspecid river basin authority funded partly by atax levied on water consumption.
These master plans are intended to provide broad strategic principles for the quantitative and
qualitative management of water resources and must identify and provide for the conservation of
the main wetlands within each basin. At a more detailed locd level, water development and
management plans'® must establish general objectives for wetland conservation. All public
programmes and administrative decisions related to water management must be compatible or be
made compatible with the provisions of these planning documents and other areas of administrative
decision-making must also take account of these provisions.

The Act ingtitutes permit-based controls'® for certain types of activity. In a far-reaching
provision, where the competent authority is informed of an incident or accident that may thresten
the quality or the conservation of water in awetland, it may require the person responsible to take
al possible measures to halt the damage to the aquatic habitat concerned. Where such person fails
to act, the authority may take the necessary action a the expense of that person (Article 18).

The Act contains specific provisionsfor the conservation of flood plains (Article 16). The 'risk
prevention plans' ingituted under the 1995 Law to Strengthen Environmental Protection must
gpecify prohibitions and technical conditions necessary to ensure the free flow of water and the
conservation, restoration or extension of flood plains. Interestingly, this aready represents a
devel opment beyond the 1992 Water Act, which provided for conservation but not for restoration
and extension. Loca authorities may carry out works for the protection and restoration of sites,

100 Act of 28 June 1990 which contains measuresfor the protection of wetlands and artificid water
impoundments.
101 Article 3, on Schémas directeurs d'aménagement et de gestion des eaux (SDAGE).

102 Article 5, on Schémas d'aménagement et de gestion des eaux (SAGE).
108 Article 10: see Chapter 18 below.
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aguatic ecosystems and wetlands as well as wooded riparian vegetation (Article 31). These
messures are supported by aten-year plan for the restoration and maintenance of rivers, which is
intended inter alia to restore the functioning of tributaries and the preservation of natural flood
absorption areas. The Minister of the Environment may make river contracts™ to fund the
maintenance, restoration and rehabilitation of the natural character of riverbanks, riverbeds and
wetland conservation. One example of a Iar%escale river contract concerns the restoration of the
Viosne watershed in the Vd d'Oise (200 km?). The anticipated investment of around 190 million
francsisjointly financed by the state, the Seine-Normandie river basin authorities and various|ocal
authorities and commercial users.

* Kk *

Many of the approaches described help to flesh out the rather vague concept of ‘integration'.
They include but go beyond protection measures for certain areas, habitats or landscape features
to impose binding requirements for coordination of sectoral policies at the scale of an ecological
unit (the river basin, watershed or other catchment). The development of linkages between
watercourses and associated wetlands and flood plains shows how law can begin to treat
hydrological systems and ecological networks as the natural counterpart to manmade infrastruc-
ture. Some of the laws described, particularly the Australian examples, show how local commu-
nities and user groups can share in decision-making relating to land and water use planning at a
catchment scale. Both of these trends are extremely promising and deserve more detailed scrutiny.

The scope and potential benefits of integrated approaches to river management do not stop at
the freshwater limit. Such regimes may have wider benefits for the marine and coastal environment.
Much of the surface water eventually reaches the sea, leading to an accumulation of pollutants
attached to st and clay particles. In estuaries, which are often rich in biodiversity, this can have
unfavorable consequences even in the short term. Sludge and other contaminated spoil deposited
in brackish waters causes a specific pollution problem and, when dredged for navigational
purposes, may be difficult to dispose of safely.

International law has recently given much greater prominence to the relationship between
inland and marine waters, in terms that are directly relevant to implementation of the Ramsar
Convention. The 1997 Convention on the Law of the Non-navigational Uses of International
Watercourses'® requires Parties to take all measures with respect to an international watercourse
that are necessary to protect and preserve the marine environment, including estuaries. The non-
binding Globa Programme of Action for the Protection of the Marine Environment from Land-
Based Activities,'® adopted in 1995 by more than 100 governments, promotes the integration of
watershed and coastal zone management policies. States are encouraged to develop or adapt
exiging regiond and nationa action programmes and to promote measures for wastewater
treatment and management and reduction and elimination of pollution by persistant organic
pollutants. The Programme supports the application of preventive, precautionary and anticipatory
approaches to reduce the risk of long-term or irreversible adverse effects of land-based activities
upon the marine environment.

The following chapter therefore considers ways in which law can be used to promote the wise
use and conservation of wetlands within coastal management units.

% Ministerid Circular of 24/10/94 on the Plan décennal de restauration et d'entretien des
rivieres.

105 Opened for signaturein New York on 21 May 1997; not yet in force. The provision citedispart
of Article 23.

106 UNEP(OCA)/LBA/IG.2/7, adopted pursuant to the Washington Declaration on Protection of
the Marine Environment from Land-Based Activities, 3 November 1995,
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Chapter 15
Integrating Wetland Conservation and Wise Use into
Coastal Area Management

Coastd zones face complex and intensfying demands. An estimated 60% of the world's
population and many development activities are concentrated along the coastal strip extending
from shoreline to less than 60km inland. Increasing population and development pose immense
pressure on coastal wetlands (depletion of living resources, pollution loads, reclamation, land fill,
and other uncoordinated development). The Ramsar COP has therefore recommended that Parties
apply dtrategic planning and integrated coastal zone management principles to assist sound
decision-making on the conservation and wise use of coastal wetlands and other key environment
components. Strategic planning and envi ronmental impact assessments for this purpose should be
carried out competently and in atimely fashion.™

The term 'integrated coastal zone management' (ICZM) features in countless reports and
recommendations from organisations of al kinds but, curioudly, is rarely defined with precision.
ICZM should be considered to cover the whole of the land-sea interface, on either side of the high
water mark, and dl processes likely to damage the integrity of the coastal environment, whether
terrestrial or marine. This is supported by the 1993 Additional Guidance, which emphasizes the
need to manage coastal wetlands as singleunits, irrespective of theusual division between land and
sea. ICZM presents many practicd difficulties, largely due to legal and ingtitutional obstacles that
are rarely mentioned in officia reports and texts.

At international level, severa ingtitutions have identified ICZM as aleading priority. Under
the CBD's JakartaM andate on Marine and Coastal Biological Diversity, awork programme'® sets
out detailed measures for five programme elements, including the sustainable use of biological
components. Sectoral planning for construction, mining, shipping, agriculture, tourism and fishing
should adequately incorporate concerns for coastal and marine biodiversity. Changes in policies
or practices in one area must be consistent with and complementary to those adopted in another.
The precautionary approach should be used to guide al activities affecting marine and coastal
biologica diversity.

Other examplesincludethe 1995 BarcelonaProtocol applicableto the Mediterranean requires
Partiesto undertake environmental impact assessments, and to promote the integrated management
of the coastal zones, taking into account the protection of areas of ecological or landscape interest
and the rational use of natural resources. The 1992 Convention on the Protection of the Marine

Environment of the Baltic Sea Area™® also supports a comparable approach to coastal manage-
ment. Parties must individually andjointly take all appropriate measures with respect to the Baltic
Sea Area and its coastal ecosystems influenced by that sea to conserve natural habitats and
biological diversity and to protect ecological processes. A working group on the management of
coastal lagoons and wetlands has been established under the Convention. Guidelines devel oped

107 Recommendation 6.8 (Brisbane, 1996).

108 See further Annex to Decision 1V/5 (Bratisava, 1998). The Mandate was adopted under
Decision 11/10 (Jakarta, 1995), as mentioned in Chapter 3.3 above. Its recommendations on
coastal and marine protected areas are discussedin Chapter 8.2 above.

109 Helsinki, 9 April 1992; see Article 15.
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under the 1982 UN Convention on the Law of the Sea™® mainly cover pollution from land-based
sources but also recommend that states should establish specially protected areas, including
environmental quality objectives, and develop a comprehensive management approach.

In Europe, the ICZM concept was endorsed by the EU's Fifth Environment Action Plan,
Towards Sustainability, and a ICZM demonstration programme with pilot Projects will be
completed in 1999. The European Conference of Environment Ministers™ approved two
documents related to ICZM in 1998. The firg is a comprehensive model law on coasta
conservation.™? The second is a European coastal code™ intended to provide practical guidance
to loca authorities and coastal users on sustainable development in the coastal zone. The Coasta
Code identifies specific issues that may need to be addressed:

¢ theproblem of cumulative impacts (where many small decisions made by different levels
of government add up to mgor problems for the coastal environment);

e the transfer of problems from one sector to another;

* the predominance of short-term economic interests, which often damage the environment
and incur economic costs in the long-term;

» fragmented geographical planning and lack of coordination between neighbouring coastal
communities;

e terrestrial plans and policies that are poorly adapted to the dynamic nature and ecological
functions of coastal areas (storm absorption, natural flood defence, erosion and sedimen-
tation processes); and

« theimportance of gpplying the principle of prevention and the precautionary approach to
maintain the ecological character of coastal wetlands, inter alia againgt sea leve rise
predicted as a consequence of globa climate change.

ICZM programmes need to be focused on three basic principles: the coastal zone should be
theunit for planning purposes; management of coastal land and waters must be dealt with together;
and the coastal zone needs specid attention. Ideadlly, territoria planning should cover both
terrestrial and marine parts of the coast. Appropriate ingtitutions should havejurisdiction over both
sides of the land-sea divide and be equipped with powers to regulate and manage activities that
generate processes destructive to biological diversity and other properties of the maritime-
terrestrial zone. Thisis adistant prospect amost everywhere in theworld: many countries are ill
seeking to define the implications of this concept for their own administrative regimes and
ingtitutiona resistance to change is often deeply entrenched. In most cases it will be necessary to
progress towards |CZM through incremental stages. Possible options for this purpose are outlined
below.

In afirst phase, planning controls need to be adapted to promote the conservation of natural
coastal areas. Regulatory measures applicable to the coastal zone include, as everywhere else, the
creation of protected areas, the protection of certain habitat types and certain species, planning
controls and the regulation of certain activities liable to damage naturd habitats and biological
diversity. However, there is often aneed to extend or strengthen such rules because of the fragility
of the coastal zone. Few fisherieslaws, for instance, take account of the need to conserve non-target
species and marine and coastal habitats in the broad sense.

10" 1985 Montreal Guidelines on the Protection of the Environment against Pollution from Land-
Based Sources (24 May 1985: UNEP/GC/DEC/13/1811), developed on the basis of Art. 207
of UNCLOS.

M R arhus, Denmark, June 1998.
12 prieur, M. 1997. Model Law on Sustai nable Management of Coastal Zones (Draft 3).

113 Drafted by the non-governmental European Union for Coastal Conservation: see Rigg, K.
1997. European Code of Conductfor Coastal Zones (Draft 3).
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Severa countries have enacted special coastal regulations, but these almost always apply only
to the landward side of the land-seainterface. In the Philippines, aPresidential Decreerequiresthat
amangrove strip at least 100m deep be maintained along the seato protect the shoreline. Many laws
establish a no-building zone along the coast, outside zones that have aready been urbanised (an
approach similar to river protection strips). In Denmark, the construction of buildings within 100m
of the shore has been prohibited since 1937. Italy has a deeper protection strip of 300m aong the
coast (1985 Galasso Act). TheBalearic Idlandsin Spain prohibit new construction in all dunesand
coastal wetlands, on diffs and within 200m of the shore. In France, the width of protection strips
varies depending on the activity: new transit routes may not be built within 2 kilometres of the
shore.

Indian regulations are broad in scope. The federal Coastal Regulation Zone Notification was
issued under the framework Environment Protection Act of 1986 and applies throughout national
territory. The Notification imposes restrictions on industries, operations and processes in the
coastd zone, which stretches from 500m above the high tide line and includes the area between the
high and low tide lines. It is designed to provide alega basis for controlling the development of
ports, harbours, thermal power plants and industriesin fragile coastal areas. Although enforcement
of the Regulation by competent agencies has proved difficult, the courts have on severd occasions
interpreted the Notification broadly to confer protection on coasta wetlands against inappropriate
development.™*

Another possibility is to develop a specid planning regime for the coast, which takes
precedence over other [and-use plans. Portugal™ has established a National Ecological Reserve
to maintain the ecological functions and the social, economic and cultura values of certain aress.
Beaches, dunes, cliffs, estuaries and coastal wetlands, amongst others, dl form part of the Reserve.
Residentia and other devel opment, construction of roads and hydraulic works, excavation and the
destruction of vegetation cover are prohibited in these areas. Derogations are only permitted for
reasons of recognized public interest where there are no economically acceptable alternatives. All
aress in the Reserve must be delimited in land-use plans. The plans of neighbouring communes
must be coordinated in order to ensure the continuity of protected areas from one commune to
another.

In France, the 1986 Coastal Planning and Protection Act establishes detailed measures to
protect the coast generally and aress of ecological interest in particular.*® Planning controls vary
according to whether acoastdl areaisalready urbanised or remainsin anatural or semi-natural state.
Theserulesare binding on the municipaities (communes) whoseterritory bordersthe sea, saltlakes
and estuaries and deltas up to the sdlinity limit and under certain conditions by other municipalities.
Land- or sea-use plans and devel opment permits must ensure the preservation of natural areas that
are remarkable or characteristic of the natural heritage, and the habitats necessary for the
maintenance of the ecologica balance. The Coastal and Lakeside Conservancy™’ has powers to
acquire land of ecological vaue in the coastal zone, including through the exercise of powers of
preemption: the management of such areas is generdly carried out under contract by municipali-
ties.

The United States adopted federd legidation for comprehensive coastal management plan-
ning nearly 30 years ago (Coastal Zone Management Actin 1972 as amended). The Act recognizes

14 See Chapter 21 below and generally Panini, D. 1998. The Ramsar Convention and National
Laws and Policiesfor Wetlands: a Case Sudy of India.

15 | egidation of 1983, as amended in 1990.
16 These are listed in Chapter 12.45 above.

17 Thiswas established under separate legidation: for adiscussion of its powers, see Chapter 11.3
above.
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the multiple demands on coastal areas and the risk of conflict between important and competing
uses and values in coastal and ocean waters. It sets out detailed objectives and criteria™™® to assist
states to develop and implement management programmes to achieve wise use of the land and
water resources of the coastal zone and for the making of special area management plans. These
include:

 the protection of natura resources, including wetlands, flood plains, estuaries, beaches,
dunes, barrier islands, coral reefs and fish and wildlife and their habitat within the coastal
Zone;

» the management of coastal development to minimize the loss of life and property caused
by improper development in flood-prone, storm surge, geological hazard and erosion-
prone areas or areas likely to be affected by or vulnerableto sealeve rise, land subsidence
and sdtwater intruson and by the destruction of natural protective festures such as
beaches, dunes, wetlands and barrier islands;

e public participation in coastal management decision-making

* comprehensive planning, conservation and management for living marine resources,
including the siting of pollution control and aquaculture facilities in the coastal zone

» the need to improve coordination between state and federal coastal zone management
agencies and wildlife agencies.

Itisclearly easier to develop planning regimesfor theterrestrial part of the coastal zone, where
local authorities usually have planning competence, than for the public maritime domain (PMD)
and territorial waters, which usually come under the control of the national government. Special
laws and/or ingtitutional arrangements are amost always necessary to develop unified planning
systemsthat bridgethe land-seainterface. Wherethisisnot possible, at least in the short term, there
are various ways in which powers may be strengthened over the PMD and the marine side of the
land-sea interface.

One possibility, though limited in scope, is for legidation to provide that powers over the
public maritime domain may be devolved to the administration responsible for nature protection.
In Ireland, wildlife legidation authorises the competent minister to regulate public access to the
domain and permitted usestherein, wherethisis considered necessary for the conservation of fauna
and flora. In Italy, the framework Protected Area Law of 1991 provides that land in the public
maritimedomain that isincluded in aprotected areamay be conceded to the Management Authority
of the reserve, under an Order of the Minister of the Merchant Navy.

The Spanish Coastal Law of 28 July 1988 goes further by establishing the concept of the
maritime-terrestrial domain which covers the whole of the land-sea interface and is intended to
guarantee both the public character of these areas and the conservation of their natural character.
The public maritime domain of the state is defined to include dl lands that can be covered by
seawater at high tide, storm waters or infiltrating seawater: it therefore includes al coastal marshes
and wetlands, saltwater meadows and dunes. Occupation of the public maritime domain may only
be authorised for activities or installations which, by their very nature, cannot be carried out or
located elsawhere. The domain is extended to the landward sde by a protection zone 100 metres
wide (whichin certain cases may beincreased in 200 metres) in which the construction of buildings,
roads and electric lines is prohibited.

Another possibility is to create a specia ingtitution with management powers that extend to
the PMD. In Tunisia, the Coastal Protection and Planning Agency (APAL)™ is a public body
created in 1995 within the Ministry for Environment and Territorial Planning. Nearly aquarter of

18 see generally §1451-2 et seq,
19 Agence deprotection de d' Aménagement du Littoral en Tunisie.
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its membership is drawn from the Infrastructure Ministry, which hasjurisdiction over the PMD.
APAL's gatutory duties are to implement government policy for coastal protection and planning,
with specific regard to the public maritime domain, which must be protected against encroach-
mentsand unlawful occupation. All planning and devel opment a ong thelittoral is subject to permit
from APAL, which must prepare an audit of existing land ownership and uses and carry out
measures to identify, protect and restore natural and sensitive areas, including wetlands, coastal
forests and idands. Provision is made for monitoring procedures and for the establishment of a
coastd observatory. The APAL carries out its functions in accordance with a detailed five-year
plan.

Legidation may provide for the development of marine planning instruments thet are parallel
to and compatible withthe correapondl ng terrestria plans. Itisnow possiblein Franceto adopt 'sea
enhancement master plans.™® A master plan may be developed for a geographic-maritime unit
that presents related, competing or complementary interests with regard to the protection,
exploitation and development of the shoréline. These plans establish basic principles for such
protection, exploitation and development and also institute zones for industrial and port develop-
ment, mariculture and recrestional activities. They may impose specific constraints for adjoining
maritime or terrestrial areas necessary for the preservation of the marine environment and coast.
Master plans are developed by the national government after consultation with local and regional
authorities: once approved by the Conseil d'Etat, they take precedence over existing land-use
planning documents. Very few of these master plans have been adopted to date.

Another option is to improve and extend marine legidation to make it an instrument for
integrated management of the PMD and marine waters. The Australian state of New South Wales
providesagood examplethrough its Fisheries Management Act of 1994, asamendedin 1997. This
text functions as a conventiona law to regulate fisheries and aquaculture and dso as a nature
protection law equivalent to the endangered specieslaw applicabletoterrestrial species. It provides
for the protection of aguatic habitats, ingtitution of habitat protection plans, crestion of marine
reserves, regulation of dredging and dyking operations and protection measuresfor mangroves and
seagrass beds. It aso prohibits the introduction of alien species and lays down strict protection
mesasures for threatened species and their critical habitats. These include the obligation to prepare
recovery plans for these species as well as plans to reduce threats to biological diversity caused by
destructive processes.

On the marine side, Canada's Oceans Act of 1996 aso provides for the development and
implementation of a nationa strategy for the integrated management of estuarine, coastal and
marine ecosystems, based on the principles of sustainable development and the precautionary
approach. Integrated management plans must be drawn up on the basis of vertical and horizontal
consultancy and cover al activities or measuresin or affecting estuaries, coastal waters and marine
waters. The Act also provides for the establishment of marine environmental quallty guidelines,
objectives and criteriarespecting estuaries, coastal waters and marine waters.

Coordination of land-sea planning may also be promoted through non-statutory approaches,
at least during an experimental period. In England, the department responsible for environmental
protection established thirteen 'marine consultation areas’ (MCAS) in 1992 on the recommenda
tion of English Nature. These run from high water mark to 2 miles out to sea. Although such areas
are not formally designated by statute, loca planning authorities are required to consult with
English Nature on al planning applications, including those for land adjacent to MCAS, which are
likely to affect the flora and fauna within the MCAs. Other non-statutory initiatives to promote

12 schémasde mise en valeur de lamer, which constitute 'territorial planning directives within
the terms of planning legidation adopted on 4 February 1995.

21 Articles 31-32.
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coordinated planning and management include the establishment of ‘estuaries management plans
forindividual estuariesand 'shoreline management plans', which areintended inter alia to promote
a strategic approach to coastal defence planning.

Precedentsfor truly integrated coastal management, delivered through appropriate legidation
and ingtitutions, remain very rare.

In the American State of California, the CaliforniaCoastal Act of 1976 isintended to promote
multiple use coastal management with regard to industry, ports, tourism, recreation, fisheries and
nature conservation. The Act lays down certain rulesthat are binding on local planning authorities:
these must be followed when adopting land-use plans and issuing regulations. The California
Coastal Commission has been endowed withjurisdiction over theterritorial seaand dl theidands,
aswell asin aterrestria strip 1000 metres wide along the coast (more in certain areas), except in
already urbanised zones. All worksor projectswithin the zone under the Commission'sjurisdiction
are subject to a permit from the latter. The Commission reviews land-use plans and regulations
issued by local planning authorities.

The State of Southern Australia has enacted legidation to establish the Coast Protection
Board, which hasjurisdiction over thethree nautical milesof theterritorial seaand over aterrestrial
strip 100m wide aong the coast. All works in these areas are subject to a permit from the Board.
The Board may prohibit access to any part of the public maritime domain.

* % %

In conclusion, it should be emphasised that coastal management planning will only be
perceived as legitimate if inhabitants, users and other interested parties have access to relevant
information and can participate actively in the consultation process. Coastal zones are subject to
more intense and competing demands than any category of geographic area. Modern laws and
institutions must be designed to address and resol vejurisdictional and resource-based conflicts that
work against wise use of the coastal environment.

Integrated coastal management should provide for physical planning instruments applicable
totheseaaswell asto theland. There should be consistency in decision-making, linked to strategic
environment impact assessment carried out at the level of the coastal zone which incorporates the
precautionary approach.’? Management of coastal wetlands should be fully coordinated with
regional coastal management administration policies. Where possible, the nature park concept
should be developed to promote the wise use of mixed land-sea areas, equipped with appropriate
management institutions. The conservation and management of marine and terrestrial species and
habitats should be linked or fully integrated under revised ingtitutiona arrangements. Changes of
thiskindwill require close collaboration between decision-makers and scientists at al stages of the
formulation of management policies and programmes.

2 See Chapter 17 below.
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Chapter 16
Overview of Process-based Legislation

The conservation of wetland area and function depends on the ability to control activities which,
by their very nature, may cause mgjor aterationsto water-based ecosystems and aquatic and marine
biodiversity. The following chapters consider ways in which legidation can take better account of
linkages between cause and effect and can promote the maintenance or restoration of normal
ecological processes.

Severa modern treaties establish requirements for the control of processes damaging to the
environment. The 1992 Convention on Biological Diversity® requires Partiesto identify processes
and categories of activities which have or are likely to have significant adverse impacts on the
conservation and sustainable use of biological diversity. Activities which generate such impacts
must be regulated or otherwise managed 0 as to reduce these impacts as far as possible. The
requirement is not geographically restricted.? It therefore provides alegal basis for managing long-
range activities as well as wetland-based activities which are either inherently destructive of
wetland biodiversity or which have negative impacts if they exceed the limits of sustainable use.

The 1994 Desertification Convention generally addresses the damaging processes that
contribute to desertification, with more detailed provisions being laid down by regional annexes.
The Northern Mediterranean Annex, for example, specifies processes and activities which degrade
the ecological character of wetlands and should therefore be controlled: these include "unsustain-
able explaitation of water resources leading to serious environmental damage, including chemical
pollution, salinization and exhaustion of aguifers; and irrigated agriculture”

The 1997 Convention on the Law of the Non-navigational Uses of International Water-
courses’ aso lays down process-based obligations relevant to wise use. Article 27 requires
watercourse States "individually and, where appropriate, jointly, [to] takeall appropriate measures
to prevent or mitigate conditions related to an international watercourse that may be harmful to
other watercourse States, whether resulting from natural causes or human conduct, such as flood
or ice conditions, water-borne diseases, siltation, erosion, salt-water intrusion, drought or
desertification". The identification of causative activities and the selection of appropriate legida-
tive and other management measures is a matter for each state. This requirement, if properly
implemented, would involve the comprehensive review of land-use in watersheds and drainage
basins, including by the agricultural and forestry sectors.

Broad obligations of this type potentially apply to alarge number of activities for which legal
control mechanisms may bevery variable. Ininland water systems,® degradationislinked inter alia

1 Articles 7c and 8(1): see Chapter 3.3 above.

2 Cf. treaties that link process-based obligations to protected areas. the Convention for Co-
operation in the Protection and Development of the Marine and Coastal Environment of the
West and Central African Region (Abidjan, 23 March 1981, inforce 5 August 1984) requires
Parties to prohibit or control any activity likely to have adverse effects on the species,
ecosystems or biological processes in protected areas established pursuant to the Convention
(Article 11).

This distinction was discussed in Chapter 2.2 above.
Article 2.

See further Chapter 22 below.

Discussed more fully in Chapter 14 above.

o 0 A~ W
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to excessive water abstraction, unsustainabl e fishing, farming or forestry practices, different forms
of pollution, river engineering, dredging or hydropower generation. In coasta ecosystems,
destructive processes include the modification of benthic habitats by large-scale trawling, dredg-
ing, the extraction of sand and gravel or the dumping of waste or rubble. Coastal erosion can result
from installations such as river dams which prevent the supply of sedimentsto the sea. Cora reefs
may be degraded by the extraction of materials for construction or lime, the use of toxic substances
to collect tropical fish for aquariaor the deposition of sediments caused by upstream deforestation:
this may in the long term lead to the death of the reef through silting up or the reduction of light
supply necessary for the photosynthesis of symbiotic algae of polyps.

Comprehensive legidation to regulate or manage damaging activities should makeit possible
to minimisethegeneration of processes destructiveto wetlands. Thisin turn should reduce the need
torely primarily on the protection of individual wetlands to promote wise use. The problem is that
such activities often fal outside the scope of ordinary land-use planning or area-based regulatory
measures. Of course some activities (e.g., mining, quarries, building regulations, various catego-
ries of public or private works) are subject to specia controls wherever they take place and the
relevant legidation usually seeksto limit destruction or artificialisation of natura areas. However,
thistypeof legidation is sector-specific and is usually not inclusivein scope: in other words, it only
covers designated activities or operations. It is much more unusual for legisation to start fromthe
damaging impact or process and work backwards to cover any activity or operation that may have
these harmful consequences. A holistic perspective of this kind is particularly well-suited to
addressing the side-effects of non-wetland activities that may have mgor cumulative impacts on
wetland ecosystems.

Germany has established an activity-based control system based on the concept of adverse
impact (Eingriff) to natureor landscapes. The Federal Nature Protection Act of 20 December 1976
as amended defines an adverse impact as any change to the appearance or use of an area that
involves asignificant or long-term deterioration of the natural equilibrium. All avoidable impacts
are prohibited, whilst those which are unavoidable must be the subject of compensation measures.
The Act specifically excludes agricultural and forestry activities from itsterms, irrespective of their
environmental impacts. Individual Lénder are free to adopt stricter measures if they choose: most
have incorporated the impact concept into their own legislation. The Land of Thiiringen® has, for
example, drawn up a broad list of activities considered to have harmful impacts, wherever they
occur. These extend beyond activities covered by conventional planning systems to include
modifications to the water regime, earth movements and excavations that may significantly affect
natural equilibrium, drainage of wetlands, afforestation of meadows in valey floors, vegetation
clearance in non-farmed areas above 100m* and any modification of riparian vegetation or
reedbeds. All listed activities are subject to permit (see Chapter 18 below). The Act specificaly
exempts building developments that are authorised by alocal land-use plan as well as agricultural
and forestry practices consistent with relevant sectoral legidation.

Australia has gone considerably further and now has probably the most innovative process-
based legidation in the world. The State of Victoria pioneered this approach with its 1988 Flora
and Fauna Guarantee Act, which provides that processes potentially damaging to biological
diversity which must be regulated or managed. A list of such processes is contained in an annex
to the Act which may be amended by regulations. Theseincluderiver straightening, use of leadshot
in wetlands, felling of hollow trees, overgrazing of upland meadows and freshwater pollution.
Activities that may generate any of these listed processes are thus subject to the provisions
established by the legidation, without being individually listed.

7 Thisisdi rectly applicable only to federa authorities: it provides a framework for equivalent
legidation by individual Lander.

8 Act dated 28 January 1993.
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The State of Queend and has incorporated the concept of ‘threatening processes into its 1992
Nature Conservation Act.® Such processes are defined to include any process that may threaten the
integrity of aprotected area, an areacf significant natural interest, aprotected species, acommunity
of native species or the habitat of anative species. At federa Ievel, the 1992 Endangered Species
Act contains Similar provisions. A threatening process may be categorised as a 'key threatening
process if it affects a least two species or two communities of species included in the list of
endangered species or communities or could result in unlisted species or communities becoming
endangered. Process management plans must be adopted in such casesto prevent this eventuality.
This is an interesting practica application of the precautionary principle.

Variants of this type of approach exist under afew other laws, athough they are not aways
labelled as processes. In Belgium, for instance, an executive order of the Flemish Region requires
a permit for modifications to natural vegetation cover. It establishes a list of controlled actions
which are more closely tied to damaging processes (drying out of wetlands, land clearance,
ploughing of meadows, plantation, modification of contours) than to specific sectoral activities.
The United Kingdom uses such techniquesin ageographically limited way: the 1981 Wildlife and
Countryside Act as amended provides for the control of 'potentially damaging operations' within
Stes or areas of specia scientific interest.

Modern laws of this type commonly combine an obligation of result (to maintain or restore
the species, habitat type or ecosystem concerned to a favourable state of conservation) with
regulatory or other techniques to control processes that may adversdy dffect this state of
conservation. Well-designed systems support the lega principle of preventing irreversible harmto
naturd systems and biologicd diversity through human actions and incorporate a precautionary
approach.

An important element of such approaches is flexibility. The CBD's terminology of "regulate
or manage” recognizes that prescriptive approaches are unrealistic and inappropriate. Suitable
approaches vary between countries according to legal and socio-cultural traditions and capabilities.
As a minimum, the am must be to identify harmful practices wherever these take place and to
design measures to phase them out or subject them to stricter environmental conditions or
restoration requirements. This may be best achieved by combining basic regulatory controls with
contracts or other types of incentives to encourage best practice in land and water management.
Legd techniques for this purpose may be designed for different scales of application. They are
likely to be mogt effective if they are planned and implemented for whole ecological units (river
basins, watersheds, catchments, coastal units). They aso depend on strong institutions. Competent
authorities must be empowered to assess and control environmentally adverse actions, to set
standards to prevent or minimize impact of actions on wetland resources, to monitor compliance
and enforce regulations and to provide for environmental incentives and other non-regulatory
measuresandpartnerships.

Laws of the type described above provide effective mechanisms for future control of new
activities. The position is much more difficult where sectoral activities are lawfully carried out
under long-established concessions or permits. For process-based controls to achieve legitimacy,
an acceptable balance must be found between established economic activities and more recent
environmental objectives related to the limited carrying capacity of natural systems. Legidative
development in this area needs to be seen as a incremental process in which negotiation and
building of relationships with the private sector must play alarge part.

% This concept is also embodied in the endangered species legidation adopted by New South
Walesin 1995.

" personal communication, Larry Mason, formerly US Fish and Wildlife Service.
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In many wetland systems and watersheds, mineral, aggregate or peat extraction, forest
plantation and large-scale water abstraction were authorised by sectoral departments without
reference to the relaively new discipline of wetland ecology. The operators concerned have
enforceable rightsto carry out such activities and are rarely bound by environmental management
conditions or restoration requirements. Concessions or permits for exploitation of wetland areas
and resources may gtill have years to run and in most countries, termination of such rights would
give rise to claims for prohibitive levels of compensation. On an interim basis, intersectoral
collaboration can be promoted in non-binding ways that include the development of codes of
conduct, based on scientific guidance from the competent environmental body. In the longer term,
legal frameworks for wise use should establish binding requirements which apply when such
concessions come up for review and possible renewal. There should be mandatory consultation
between environmental and sectoral agencies: in the context of river basins or coastal aress, it is
of course preferable that such decisions be taken by specia ingtitutions with competence over the
whole ecological unit. Legidation should expressy provide that any renewd of permits may be
made subject to strict environmental conditions or rehabilitation requirements.

Activity-based legidation, like that related to wetland areas, needs to be legdly precisein its
scope and decision-making criteria. Chapters 17 and 18 below consider these issues in the
particular context of environmental impact assessment procedures and the operation of permit
systems.
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Chapter 17
Environmental Impact Assessment of Programmes
and Projects

17.1 Outline of EIA Provisions and Techniques

Environmental impact assessment is a procedure which seeks to ensure that adequate and early
information is obtained on the likely environmental consequences of development projects,
possible aternatives and measures to mitigate ham.™* ElAs are usudly a prerequisite for
adminigtrative decision-making on whether to undertake or authorise particular categories of
congtruction, development or other activities. Whilst systems vary, the relevant legidation
generdly requiresthe devel oper to submit awritten document (with aprescribed form and content)
to a designated agency or decision-making body, describing the probable or possible future
environmental impact of the intended action. The importance of EIA as an integral part of project
planning was recently highlighted in L aos, wherean EIA undertaken in 1996-7 for aproposed dam
discovered some 60 species of fish previously unknown to science.™

Strategic environmental impact assessment is amore recent policy tool. It supports advanced
integrated planning techniques, as opposed to case-by-case decision making. It may be applied to
whole sectoral programme or policy or to cross-sectoral planning across a defined geographic unit
as part of the preparation of a land-use plan, watershed management plan or coastal area
management plan. In each case, strategic EIA should make it possible to anticipate cumulative
impacts of individual projects and activities and to adjust or set limits to anticipated territorial or
sectoral development in accordance with environmental considerations.

Although the Ramsar Convention predates the development of EIA techniques, the Ramsar
COP has now adopted several recommendations with regard to EIA at both strategic and project
level.

The 1990 Guidelines specify that where proposed developments may destroy important
wetland values at particular sites, environmental considerations should be integrated from the
outset. Assessment of project impacts should take place and there should be continuing
evaluation during the execution of the works and full implementation of necessary environ-
mental measures. These planning, assessment and eval uation procedures should cover projects
upstream of the wetland concerned, those in the wetland itself and other projects which may
have significant effects on the wetland. The 1993 Additional Guidance recommends that EIA
should also cover the long-term and cumulative effects of proposed activities, projects, plans
and programmes as well as interactions between al components of the water system at the
catchment level. Stricter rules should be applied to important wetlands in view of their
particular environmental sensitivity: authorisation should be granted only if it is shown that
no significant damage to the area will occur.

' For more information, see for example Shelton D. 1997. Techniques and Procedures in
International Environmental Law and Sands, P. 1995. Principles of International Environ-
mental Law: Volume| (Frameworks, Sandardsand Implementation) at pp. 579-595.

2 Biological Diversity ofInland Waters, Note by the Executive Secretary to the Convention on
Biological Diversity, UNEP/CBD/SBSTTA/3/2, 30 June 1997 & p. 3
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The Strategic Plan™® recommends the use of integrated environmental management and
strategic EIA (at local, provincial and catchment/river basin or coastal zonelevels) when ng
impacts on development proposals or changes in land/water use. In a project-specific context,
where proposed developments or changes in land/water use might change the ecological character
of Ramsar sites, the Strategic Plan calls on Parties to ensure that EIAS are carried out with due
consideration of economic evaluations of wetland benefits and functions. The resulting conclu-
sions should be communicated to the Ramsar Bureau and "fully taken into account by the
authorities concerned”. Parties should also carry out EIAS at other important sites where wetland
resources may be adversely affected by a development proposa or change in land/water use.

Project and/or strategic EIA is supported by al modern environmental agreements, whether
globa or regiona in scope® The Convention on Biological Diversity requires Parties™ to
introduce appropriate EIA procedures for proposed projects likely to have significant adverse
impactson biological diversity aswell as appropriate arrangementsto ensure that the environmen-
tal consequences of their programmes and policies likely to have such impacts are duly taken into
account. This obligation applies even where such impacts occur solely wi thl n the competent state.
They should be implemented consistently with the precautionary approach.’®

Two instruments address partlcular aspects of EIA implementation that are relevant to
wetlands. The 1991 Espoo Convention'’ establishes detailed EIA requirements for activities that
may have a significant transboundary impact and makes express reference to activities in or close
to environmentally sensitive areas such as Ramsar sites. In theflnanud arena, theWorld Bank has
adopted an Operational Directive on Environmental Assessment™ that |ays down conditions for
borrowing countries with regard to the content and procedure of EIA, project design, compliance
and monitoring.

A growing number of countries now have EIA legidation in place, athough this is often
restricted to individual projects and does not extend to strategic assessment. Mogt of these laws
establish substantive and procedural requirementsthat apply only to large projects. This means that
many of the activities that affect wetlands are exempt from EIA requirements. Even where the
legidation is potentially applicable, there are rarely specific criteria or guidance on the standards
that should be applied to fragile wetland ecosystems.

For practical reasons, EIAs cannot be prepared for dl projects. Many international and
national instruments therefore limit the range of projects covered by establishing different

13 Operational Objective 25 and specific Actions laid down under this heading: see also
Recommendation 6.2 (Brisbane, 1996). A draft resolution on guidelines for environmenta
impact assessment will be considered by COP7 (Costa Rica, May 1999).

14 A non-exhaustive list includes the 1982 UNCLOS, the 1992 UN Framework Convention on
Climate Change, the 1985 ASEAN Agreement, the EC/ACP Fourth Lome Agreement (15
December 1989), EC Council Directive 85/337/EEC of 27 June 1985 on the Assessment of the
Effects of Certain Public and Private Projects on the Environment and the 1992 EC Habitats
Directive.

5 Article 14.

16 |n accordance with the Preamble to the CBD. EIA has been identified by the COPto the CBD
as across-cutting (inter-sectoral) issue on which the Subisdiary Body for Scientific, Technica
and Technological Advice is to develop further guidance (Decision 1V/10, Bratidava 1998).

17" Convention on Environmental Impact Assessment in a Transboundary Context (Espoo,
Finland, 25 February 1991), developed under the auspices of the UN Economic Commission
for Europe: see also Chapter 22.

18 ODEA 4.00 (October 1989, asrevised in 1991 (Annex A)): see aso Chapter 25.
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categories of development, based on the likelihood of significant environmental impacts. Depend-
ing on the activity, an EIA will always, sometimes or only exceptionally be required. Many of the
developments for which an EIA is amost aways required are directly relevant to inland water or
coastal ecosystems. They include inter alia port and harbour development, dam and reservoir
construction, land reclamation, flood control operations and therma and hydropower develop-
ment.

Legidation is often less precise with regard to smaller-scale activities or activities which may
have morelimited environmental effects. Typically, it providesthat an EIA must be prepared where
a proposed project may ‘'significantly’ affect the natural environment. However, it can be
somewhat arbitrary to determine- in advance of an EIA - that an activity will not have such adverse
impacts. Thistest often ignores the possible cumul ative impacts of other small-scale devel opments
within the same category. It also does not cater for the fact that certain activities may be relatively
benign if carried out in one areabut arelikely to have severeimpactsif carried out close to certain
wetlands.™® Another difficulty isthat competent authorities may restrictively interpret the 'signifi-
cant impact' threshold to limit the number of projects for which an EIA isrequired. Thisfiltering
process is often hard to challenge, particularly under older laws that do not specify clear criteriafor
adminigtrative decision-making.

In the light of these generd observations, it is important for every country to ensure that
decision-making processes take account of the specificity of wetlands and the need for consistency
with wise use palicies. The following section highlights some ways in which national measures
may be adapted for this purpose.

17.2 Adapting EIA Legislation to the Needs of Wetlands

Thefirg requirement isfor legidation to broaden the EI A 'screening process' by including specific
considerations linked to the sensitivity of wetlands. Framework environmental legidation can
specificaly provide for this possibility. Under the Republic of Y emen's Environment Protection
Act,”® regulations must be issued to determine standards and criteria to ascertain whether or not a
proposed project may significantly affect the environment. These criteriamust cover proximity to
wetlands, cora idands and natural protected areas.

The importance of strategic environmental assessment in wetland ecosystems has aready
been emphasized. In addition, stricter EIA requirements may be established in or around some or
al wetlands. In the Spanish Autonomous Community of Madrid®* an EIA is required for any
change in land use, extraction of minerals or infrastructure works in wetlands as well as for their
filling or drainage. These requirements go even further than the enabling national Water Act, which
requires an 'evaluation' of the ecologicd effects of proposed activities within awetland or its buffer
zone. In the Philippines, an environmental impact assessment is required for projects located in
environmentally critical areas: these include mangrove areas with primary pristine and dense
young growth, those adjoining the mouth of major river systems and those near or adjacent to
traditional productive fishing grounds.

EIA reguirements may be adapted to specific categories of natural areas. The EC Habitats
Directive requires an appropriate assessment of any project not directly related to the management

® Adapted from Rigg, K. 1997. European Code of Conductfor Coastal Zones (Draft 3) at pp.
14-15.

2 Article 37(1), no. 26 of 1995.
2L Environmental Protection Act of 4 April 1991.
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of a specially protected area or specia area of conservation and likely to have a significant effect
on such asite, individually or in combination with other plans or projects. Some Member States™
have implemented stricter EIA controls in and around these European sites. In Norway, land-
planning legidation adopted in 1995 establishes mandatory EIA reguirements for certain projects
within protected areas. Interestingly, these a so apply to proposed projects outside such areas that
arein 'direct conflict’ with the objectives for which the protected area was established. EIAs are
aso required for development projects within cultural landscapes of national importance that are
includedin aninventory drawnupin 1994. In Australia, thefederal Protection (Impact of Proposal)
Act of 1974 is designed to control the impact of Commonwealth actions potentially impacting on
sites listed as nationally important under this Act.”

Secondly, EIA legidation should be applicable to both public and private projects and
developments. Relevant decisions adopted by the Ramsar COP make no distinction between public
and private projects or between public and private land. This inclusiveness needs to be reflected
indomestic legidation. In some countries, environmental assessment of public projects may bethe
only control filter' for government-backed developments if these are not covered by permit
systems® In Australia, the federal Foreign Acquisitions and Takeovers Act of 1975 provides that
an EIA may be required for development proposals with foreign interests above a certain
investment level.

Thirdly, legidation should clearly specify substantive requirements to circumscribe the
exercise of administrative discretion and make it easier to verify the adequacy of EIAs. Failing this,
thereis sometimeslittleto stop ElAsbeing mid eading or subject to manipulation in order to hasten
clearance of development proposals. Terms of reference laid down by regulations must be
scientifically comprehensive. They must ensure that consideration is paid not only to individual
sites but also to associated wetlands and to possible impacts el sewhere in the catchment area. The
Y emeni Environmental Protection Act specifies minimum requirements for the content of EIAs:
the developer must specify inter alia the project's requirements for water, energy, drainage and
roads, the safety risks and waste disposal arrangements and an analysis of the direct and indirect,
short and long-term effects.

Several laws now go further by providing for 'risk assessment': in the context of water
systems, this includes the modern French water legidation. Risk assessment is a specific
application of the precautionary principle that looks not only at likely or known impacts but aso
considers the probabilities of possible harm from a proposed activity. It provides a procedure for
addressing the problem of scientific uncertainty. If the existence of arisk isidentified, the burden
should be on the applicant to modify the project design to minimise or eliminate therisk. Whenever
certain risks are established, prevention should be mandatory, even when o cause-effect
relationship between an activity and environmental effects has been established.”

Fourthly, procedurd requirements for public consultation and participation are of great
importance to EIAs. Modern laws generally provide for EIA studiesto be advertised and available
for public comment (written and/or oral) during a defined period: the right to comment must not
be limited to those potentially affected by theproject. Decision-making authorities must be obliged

22" United Kingdom (The Conservation (Natural Habitats & c.) RegulationsS. I no. 2716 of 1994)
and Denmark (Ministeria Order no. 847 of 1994 which aso implements the EC Directive on
EIA).

23 phillips, B. 1998. Reviewing Laws and Institutions relevant to wetlands in Australia at p. 6.
24 As discussed in Chapter 14 in the context of river engineering works.
2 shelton, supran. 1.
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to take into account &l public comments received. The World Bank's Directive® emphasises the
importance of involving NGOs "in order to understand both the nature and extent of any socia or
environmental impact and the acceptability of proposed mitigatory measures, particularly to
affected groups'. It specifies that consultations do not reduce the decision authority of the
borrower, but are a valuable way to improve decision-making, to obtain feedback on the EIA
process and to increase community cooperation inimplementing the recommendations of the EIA.

A fina consideration relates to the identity of the authority responsible for assessing the EIA
and deciding whether or not to issue apermit or concession. Decision-making authorities are often
quite separate from the conservation or environmental authority (which often lacks the manpower
or financid means necessary to perform this task). Legidation should provide for mandatory
consultation with competent bodies and the decision-making authority should be required to take
into account, and respond to, such opinions.

In some cases, it may be appropriate to develop a specia evaluation procedure for smaller
developments around sengitive areas for which afull EIA would be impracticable. This could be
carried out by the conservation agency and financed by the applicant: alternatively, it may be
prepared by the applicant and reviewed by the conservation agency. Ecologica eva uations of this
type could then be submitted to the permit-issuing authority.

2% Operational Directive on Environmental Assessment 4.01, paragraph 19.
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Chapter 18
Designing Permit Systems to Minimise Loss of
Wetland Area and Function

The 1993 Additionad Guidance recommends the ingtitution of permit systems for activities
affecting wetlands, without providing more detailed indicators. As illustrated earlier in this book,
these provide an important regulatory tool for controlling activities in protected wetland habitats
or throughout a watershed or nationa territory.

A permit system can be used to deliver 'no net loss' policies®” to maintain wetland functions
and vaues, to reduce the rate of wetland loss and to increase the rate of wetland restoration and
creation. To do o, it must clearly define to which wetlands it applies, when wetland loss is
acceptable and under what conditions. Scientific monitoring of trends in wetland acreage and
function and regular updating of operational guidance are likely to be essentia to effective
implementation.

It should again be emphasised that dl permit systems depend on the existence of a clear
definition of wetlands. Owners or occupiers need to know whether the law appliesto their wetlands
and when to apply for permits if they intend to undertake activities that will ater or destroy those
wetlands. This certainty can be achieved by incorporating precise definitions and delineation
criter:ia:j i n;g legidlation, making accurate maps, a natification system or any combination of these
methods.

18.1 Scope of Permit Systems

Just as it is amost impossible to apply protection measures to al wetlands, it is equaly difficult
for political and practical reasons to apply regulatory controls to dl activities that may affect them.
The burden on environmental agencies and wetland owners and occupiers would in most cases be
considered unacceptable and counter-productive.

Many laws accordingly exempt certain activities or categories of activities from the permit
requirement and/or identify threshold levels below which no permit is required. Legidation often
sets out a list of controlled activities (which implicitly exempts dl other activities) or a list of
permitted uses (any use not listed is consequently subject to a permit). Confusion commonly arises
where exemptions or permitted uses accumulate over the years under a series of different
regulations. Such complexity can impede the setting of strategic goals, monitoring and consistent
enforcement.

Wetland permit systems often run in parallel with certain sectord controls. Certain activities

(e.g., discharge of pollutants) may be specifically controlled under other statutes. In such cases,
they may be implicitly exempted from the scope of wetland legidation.

18.1.1 Exemptions for Agricultural and Forestry Activities

Agriculture and forestry are exempted from wetland permit systems in several countries, often
together with certain categories of public works. In such cases, there is nothing to stop wetlands

27 Policies for this purpose are discussed in Chapter 4.3 above.
B gee Chapter 7.3 above.
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being converted or otherwise modified for agricultural, forestry or other permitted purposes. Such
exemptions are a controversia issue. It is socidly and politically difficult to deprive farmers and
other land managers of the right to develop their own land, especialy if no fair compensation is
provided under the law. On the other hand, drainage and unsustainable farming and forestry
practices constitute the most serious threats to wetland systems in many parts of the world.

The legd treatment of such activities varies widely. At one end of the spectrum, the German
Nature Protection Act and statutes in some American states exempt al agricultural and forestry
activities. At the other end, recent laws in many parts of Europe® do not exempt such activities:
the Danish legidation goes furthest in this respect, given its extremely wide coverage of protected
habitats. The exemption may be linked to habitat type: the Land of Upper Austria exempts
agricultural activities except in particularly endangered wetlands such as peatbogs, marshes and
aluvial forests.

In the middle ground, legidation often attempts to qudify the exemption for agriculture and
forestry. However, the terms of these exemptions are often imprecise or far too general. Federa
American legidation™ exempts "normal" agricultural and forestry activities, which has been
interpreted to apply to ongoing activities but not to new development on farmland. Drainage,
including for agricultural development, is generally exempted from the legidation. Other laws seek
to limit the agricultural exemption to existing activities or to activities that are compatible with the
maintenance of the wetlands concerned. The State of Vermont limits its exemption to agricultural
activities already being carried out when the Act was adopted. The Swiss congtitutional amend-
ment® explicitly exempts installations necessary to the continuation of agricultural production.

Certain laws do require the owner or occupier to notify permit authorities before undertaking
exempted activities. This procedure has severd advantages. It allows the competent authorities to
check whether a proposed activity is actually exempt and, at the same time, to monitor activities
affecting wetlands. Information thus obtained can be used to support future amendments to
strengthen the legidation, if necessary. The State of New Y ork operates a system of 'notification
letters' that must be approved by the competent authorities before exempted activities may be
started. Another means of controlling permitted activitiesis to establish conditionsthat must be met
when the activity is carried out. In Maryland, agricultural and forestry activities are exempt from
the permit requirement, but innovative legisiation® provides for the development of "best
management practices' which are mandatory for al farmers.®

18.1.2 Exemptions for Activities Falling Below Certain Thresholds
Area-based threshol ds can provide acogt-effective and practical way to streamline the administra

tion of permit systems and to promote clarity. Thresholds may aso help to make wetland
conservation legidation politically more acceptable. However, they should be established for

2 Theseinclude Luxembourg; Spain and some Autonomous Communities; Swiss Cantons such
as Zurich and Aargau; Austrian Lander such as Carinthia and Tyrol.

30 Section 404 of the Federal Water Pollution Control Act, as anended by the Clean Water Act.

3l Under the constitutional amendment related to the protection of marshes of national interest:
see Chapter 12.1 above.

32 Freshwater Wetlands Law.

33 |n the State of New Jersey, state-wide permits may be issued by the Department of Environ-
mental Protection: persons intending to undertake activities authorised by this generd permit
are bound by areporting requirement and may not start work before a letter of authorisation
has been sent by the Department.
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ientificaly justifiable reasons (not political compromise) and regularly revised in line with
ongoing wetland monitoring that takes account of cumulative impacts of such exemptions.

Denmark has progressively tightened its thresholds through a series of amendments® The
firgt threshold set for lakes (1000m?) actualy exempted most lakes in the country from the scope
of the legidation. Monitoring revealed that many populations of amphibians were declining due
tothegradual loss of the small 1akesand pondswherethey bred: theregulatory threshold now stands
a atenth (100m?) of the origina size. Wetlands that fal below the various size thresholds are
protected by ‘catch-all' provisions of the 1989 Forest Act, which prohibits the drainage, or
alteration of watercourses, lakes, bogs and marshes in public and some private forests.

Some laws diminate the threshold rule for sites of particular biological value. In Maryland,
Sites under the statutory size of one acre are till covered by the permit requirement if they contain
sgnificant plant or wildlife values. Vermont adopted a similar approach in 1990 in order to protect
amphibian populations in small verna ponds.

Under the 1992 French Water Act, aproposed operation may be subject either to autorisation
or to the administratively lighter process of déclaration,® depending on its size and a risk
assessment of its the possible consequences for the wetland concerned. By way of example, the
filling or lining of wetlands or marshes of 2,000-10,000m? is subject to administrative declaration,
whereas full authorisation is required for areas above one hectare. Where aproposed activity isnot
exempt, the competent authority must ensure that it is not contrary to the conservation of the
wetland concerned and that it conforms to the basic requirements laid down by the relevant river
basin development and management plan (if one exists). All applications must include an
assessment of their potential impacts upon wetlands and specify the ways in which they are
compatible with the SDAGE and SAGE plans.*®

Experience has shown that permit-issuing agencies, constrained by political pressures, taff
shortages and budget restrictions, sometimes set their own administrative thresholds (even where
thisis contrary to the intent of the legislature). This can be done by the agency granting a 'general
permit', under which a permit is deemed to have been automatically granted for certain sizes or
categories of wetlands. In the 1980s, for example, the US Army Corps of Engineers approved
severa generd permits for wetlands subject to federa legidation. One of these authorised the
filling of isolated wetlands under one acre, without any review by the Corps. It also imposed a
reporting requirement for filling of wetlands of one to ten acres, but the Corps rarely exercised its
powers to stop such operations. The effect of this administrative policy wasto exempt all small or
seasona wetlands (e.g., vernal pools and over 35% of prairie wetlands) from the protective
provisions of section 404. The damage resulting from such an exemption could therefore be very
extensive in the long term.*” This case illustrates the problems of managing cumulative impacts
of small-scale exemptions, but also the value of monitoring and legal review. The Corps' permits
were 'reauthorised' in 1991 and the scope of such exemptions was significantly reduced consist-
ently with the no net loss policy adopted by the US government.

% Discussed in Chapter 12.3 above.
35 Article 10 and Decree no. 93-743 of 29 March 1993.
36 See Chapter 14.5 above.

37 U.S. Department of the Interior. The Impact of Federal Programmes on Wetlands: A Report
to Congress, (Vol. 1: The Lower Mississippi Alluvial Plain and the Prairie Pothole Region,
Washington D.C., 1988) at p. 112.

38 The UK provides another example of tightening-up general exemptions for particular catego-
ries of sites. It is now prohibited to use 'general development orders' issued under planning
legidation to exempt activities that may adversely affect European sites, including many
wetlands (Conservation (Naturd Habitats & c.) Regulations S. | no. 2716, 1994).
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18.2 Decision-making Criteria to Implement No Net Loss
Policies

A permit is required for all non-exempt activities that are not prohibited by other laws. Activities
subject to permit may be authorised outright, authorised subject to certain conditions or prohibited
by permit-issuing authorities. However, legidation often provides little or no guidance on the
standards they should apply when approving or denying a permit application. Such authorities
therefore enjoy broad discretionary powers, subject to mandatory consultation requirements™ with
conservation agencies, possible judicial review if they exceed these powers and any limitations
they may themselves adopt as a matter of policy. Permit systems should therefore be designed to
establish whether any proposed activity is genuinely compatible with the objectives laid down by

legidation.

Newer laws generaly limit and guide the exercise of this discretion. Such limits may be
complete (where the statute lists the cases in which permits must be denied) or partial (guidelines
are supplied to the permit-issuing authority). In the latter situation, the authority must usudly carry
out a balancing exercise between dl the interests at stake in accordance with these guidelines.
Standard tests include the water-dependency of the proposed activity and the existence of
practicable alternatives. Activities or uses that could be carried out el sawhere should normaly not
be approved, whereas apermit may be granted if there are no other practicable alternatives outside
wetlands. Other factors which must usudly be taken into consideration by the permit-issuing
authority include the suitability or unsuitability of the activity for the areafor which it is proposed,
the environmental impact of the activity on waters, soil, fauna and flora, endangered species and
recreation. In Maryland, applicants must show that the proposed activity will minimise any
ateration of the wetland concerned and will not cause or contribute to the degradation of
groundwater or surface waters.

Ancther ambitious method is to set out detailed standards for different wetland categories.
Thiscanbedoneat national or state® level, or under local wetland management plans. One Alaskan
city™ has classified wetlands into six different types:

* Restricted land use (land not subject to development at al)

e 'A" wetlands (no development unless no net loss of individual functional values in the
drainage basin);

* 'B" wetlands (no development unless no net loss of individud functiond values in the
community);

» 'C wetlands (no development unless no net loss of aggregate functiona vaues in the
community);

» 'D'" wetlands (can be developed using best management practices);

» Mitigation wetlands (available for enhancement projects).

3 In the US, for example, the Corps must consult with the Fish and Wildlife Service before
deciding whether to grant or to deny a permit. The Environmental Protection Agency has
certain rights of veto over the issue of permits (see Chapter 12.3 above).

40 New Y ork'slegisiation ontidal and freshwater wetlands provides an ambitious exampleof this

comprehensive approach. It classifies activities as "compatible”, "usualy compatible”,
"incompatible’ or "exempted", according to the category of wetland for which they are
proposed.

41 City & Borough of Juneau, Alaska: after Lynch-Stewart P. 1992. No Net Loss: Implementing
'no net loss' goalsto conserve wetlandsin Canada. North American Wetlands Conservation
Council (Canada), Sustaining Wetlands |ssues Paper no. 1992-2.
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Consigtently with the 1993 Additional Guidance, theissue of permits should also be governed
by the precautionary approach where comprehensive knowledge of the ecological constraints of
the wetland ecosystem is not available. If the impact of specific actions is not clearly understood,
then these actions should be prohibited even if there is insufficient evidence to prove adirect link
between the activities and resulting wetland degradation. However, thisapproachisrarely reflected
a operationa level in implementing regulations or guidance.

Legidation should also specify the grounds on which the finad decision may be taken. Most
commonly, an authority may only grant the permit if it is satisfied that the mterest of the proposed
activity outweighs al other considerations. Under the EC Habitats Directive,*” Member States may
only permit damaging plans or projects for "imperative reasons of public interest, including those
of asocid or economic nature" and must take al compensatory measures necessary to ensure the
overal coherence of the Natura 2000 network. Restrictions are even more stringent where the site
hosts a priority natural habitat type or priority species. Similar provisions exist in the legidation
of Switzerland, Germany and some Austrian Lander: their effect is always that the public interest
of conservation is outweighed by the public interest of the proposed project.

18.3 Options for Wetland Mitigation, Compensation and
Restoration

Where permits are approved, most laws makeit possible to attach conditionsto reduce or ‘mitigate’
the environmental impact of the authorised activity. Mitigation involves a dynamic decision-
making process, which begins with the ideal, and moves through a sequence of less and less
preferred options when the ideal cannot be |mplemented It should produce the best possible
compromise between conservation interests and those of the owner or developer.

Many laws are silent on the ways and means to secure mitigation: for example, Swiss federd
nature protection legidation smply states that federal agencies may attach conditions when issuing
permits affecting the landscape or objects of natural importance. However, thereis now apositive
trend to define the sequence of mitigation and compensation options that must be considered. Such
sequences are usualy defined within departmental policiesor internal guidelines but should legally
backed.

Mitigation measures” can basicaly take five different forms:

avoiding the impact;

minimising the impact;

rectifying the impact;

reducing or eliminating the impact; and
compensating for the impact.

Severa laws® require permit-issuing authorities to follow the full mitigation sequence before
resorting to compensation. In Indiana, mitigation first requires on-site restoration, then restoration

42 Taken from Article 6.3-4. Article 4.2 of the Ramsar Convention takes a sSimilar though less
detailed approach.

43 Huggett D. 1997. Developing a No Net Loss Policy for Coastal Wetlands.

4 Asdefined by the US Council of Environmental Quality. Fisheries and Oceans Canada has a
similar hierarchy of preferred mitigation options.

% Eg., the American States of Maryland and Vermon.
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of an adjacent site and findly the creation of replacement wetlands elsewhere. The State of
Minnesota prohibits the draining or filling of wetlands unless they are replaced under an gpproved
plan guided by ahierarchy of mitigation measures. avoid the impact, minimise the impact, rectify
theimpact, reducetheimpact over time and findly compensatefor theimpact. There are no permits,
since the approval of the replacement plan is a pre-condition to exercising theright to drain or fill.
Wetlands on non—agrlcultural land must be replaced a a 2-to-| ratio and on agricultural land a a
1-to-1ratio.*®

Decision-making sequences have also been developed for compensation, WhICh may be seen
as payment for any remaining impacts after al steps to mitigate have been taken.*” The issue of
wetland compensation is controversial. Wetlands are rarely interchangeable; this is particularly
true of climatic wetlands, such asvernal poolswith their rareflora, which cannot be re-created once
destroyed. Although a no net loss objective may be achieved with regard to total wetland ares,
artificial wetlands seldom have the full range of wetland benefits or functions provided by anatural
wetland. It is therefore difficult to estimate how much 'new' wetland should be equivaent in
function to the 'old" wetland.

Detailed criteriaexist in both Canada and the United States concerning the form and location
of replacement habitat. In summary, preferred options for replacing natural habitat range from
habitat restoration to wetland creation, enhancement and 'preservation’ (legal protection of
wetlands that might otherwise have been lost to other lawful activities). Preferenceis given to on-
site compensation measures, then to similar habitat types near the site of the affected wetland, and,
in the last resort, to dissimilar habitats off-dte. Criteriarelated to wetland function are less well
developed: most systems till rely primarily on measures of wetland area and type.

The law of Vermont® specificaly seeks to safeguard wetland function. Listed wetland
functions, other than stormwater or sediment retention, waterfowl habitat and open space and
beauty, are not deemed to bereplaceableby artificial means and compensation should not normally
be alowed (the burden of proof in this respect lies with the applicant). Where compensation is
permitted, compensation plans must provide for no net loss of function or acreage of significant
wetlands, occur contiguoudly to the affected wetland where practicable, and ensure the permanent
preservation of the repl acement wetland through aconservation easement or equivalent restriction
in the land deeds.”® Compensation is prohibited for activities in Class | wetlands, except in cases
of compelling public need. Elsawhere, compensation is dlowed under strict conditions if other
methods of mitigation are not feasible.

In the German Land of Thiiringen,® a permit holder is required to replace 'lost natural
elements' resulting from the grant of a permit. If no compensation or replacement measure is
possible, they must pay alevy in proportion to the level of the environmental impact. The sums
involved must be attributed to nature protection measures in the same landscape unit. In the event
of an unauthorised impact, the person responsible is legally bound to restore the site. Where
restoration is impossible, afine equivaent to the cost of rehabilitation must be paid.

4 Wetland Protection Act of 1991. See also Helland J. Protecti ng the Land or Lakes. National
Wetlands Newdletter: Vol. 13, no. 5, Sept-Oct 1991 at p. 11.

47 Huggett, supran. 17.

48 See dso Chapter 12.3 above.

49 Conservation easements are discussed in Chapter 11.4 above.
50 Act dated 28 January 1993.
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Miti 2gzatlon land banking can support a more proactive approach to wetland restoration® or
cregtion™ within strategic wetland planning. Several American states provide for such banks,
through which larger off-dte wetland areas are permanently conserved to mitigate for a number of
independent damaging devel opments. Developers do not restore or creste wetlands themselves,
but purchase credits for this purpose. In New Jersey, for example, adeveloper may be required to
donate land or money to the mitigation bank to cover the cost of restoring or creating wetlands of
similar vaue to those destroyed. The bank then finances restoration projects or acquires other
wetland sites for protection. A mitigation bank of suitable wetlands can be constructed in advance
by an entrepreneur or land development agency, and credits sold or withdrawn as necessary.

Legd research® has concluded that mitigation banking techniques can, as part of the
sequenced decision-making process, provide ecologically sound and viable compensatory mitiga-
tion. They can be designed to maximise ecological benefits for the following reasons:

» habitats are restored/created in locations which advance regional/landscape ecological
goals;

» habitat restoration/creation can be larger than is often feasible on-site. Buffer zones can
help to ensure greater resilience to change which might otherwise cause mitigation failure;

» habitats can be restored/crested in advance of wetland loss, thus providing temporal
advantages over on-site creation; and

» they can deliver economies of scale.

Siting criteria should emphasise ecological goals and site viability. Suitable criteria may
include consistency with regional wetland plans, sufficient buffer zones;, adequate hydrology;
distance from impact site; jurisdictional powers and site ownership; and mitigation bank size and
number.

The same research emphasi sed the need for mitigation banking to be anchored within alegally
enforcesble regulatory framework. Nationd guidance should lay down clear standards for
mitigation banking (without prioritising banking over on-site mitigation) and for successful habitat
restoration or creation. Legidation should require the production of wetland conservation plans
that establish specific gods for habitat restoration and creation. There should be strong and
consistent enforcement of devel opments proposing wetland habitat 1oss: the terms and conditions
of on-site mitigation and off-site banking should be closely supervised. There should be clear
ingtitutional lines of responsibility for establishing and operating such a bank.

Because wetland functions take time to evolve, the full functional performance of mitigation
bank wetlands is often not established before they are used in mitigation. It is therefore important
that legidation should providefor financia assurancesto ensure successful completion of the bank.
'‘Refundable deposit bonds' are often used to ensure compliance with mitigation conditions
particularly for large-scale projects. The permit applicant deposits aperformance bond as asurety,
which may only be reimbursed &fter the permit-issuing authority is satisfied that all permit
conditions have been met. The bond may be confiscated if the developer does not perform

51" The improvement of the condition of existing degraded wetlands so that the functions they
provide are of higher quality: it normally involves the re-establishment of wetlands where they
formerly existed (after Huggett).

52 The creation of new wetlands where they do not currently exist and have not existed in recent
times (ibid.).

53 Environmental Law Ingtitute. 1993. Wetland Mitigation Banking. Publication of the Environ-
mental Law Ingtitute, Washington D.C.
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properly.> In Maryland, developers must monitor mitigation projects for five years, provide
long-term protection for mitigation projects and file a 'mitigation performance bond' of $20,000
per acre (0.4 ha)

In conclusion, mitigation banks are a fairly recent innovation that remains controversia in
some quarters. Mitigation bank wetlands are almost never superior to natural wetlands, although
they may eventually achieve high levels of function and value a a management cost. Without
mitigation banks, however, some consider™ that implementation of no net loss policies would
require much higher skills from planners and devel opers and much greater vigilance of enforce-
ment agencies. Mitigation banks are aval uable component of the regulatory process but should not
be considered as a subgtitute for conservation and wise use of natural wetlands.

18.4 Future Development of Permit Systems

Wetland permit systems have many advantages linked to their in-built flexibility. In principle, the
competent authorities do not need to exercise their powers to acquire land or impose regulatory
measures until an application is made to develop an area or habitat type covered by the law. When
this happens, the authority smply denies the permit or grants it subject to mitigation conditions
designed to secure the ecological integrity of the site. Permit-issuing procedures can be fine-tuned
to protect any development in the most important wetland habitats.

As emphasised above, the competent agency should be required to exercise its powers in
accordance with detailed legd rules and criteria. Individual decisions should, asfar as possible, be
consistent with one another and with applicable wetland strategic plans. Care should be taken to
limit or supervise the use of general exemptions by permit-issuing authorities and to ensure that
these are made for scientific, not political reasons. Legidation should provide for an adequate
monitoring and enforcement procedure and the authority must be entitledto initiate remedia action
if these performance standards are not met.

Permit systems are capable of much wider application. Framework environmental legidation
in many countries aready provides abroad legal basis for regulatory powers of thiskind: however,
subsidiary regulations will usualy be necessary to make such approaches operational. For
example, the central Government in India has general powers to take to prevent, control and abate
environmental pollution and to protect and improve the quality of the environment. Such measures
may include "restrictions of areas in which industries, operations and processes or classes of
industries, operations or processes shall not be carried out or carried out certain safeguards'.>’ This
section provides a mechanism for regulating or managing activities in areas identified as
ecologicaly fragile. It was used as the lega bass for issuing the Coastad Regulation Zone
Notification under which aquaculture in coastal areasis now controlled.

Itisamatter of national policy whether compensation should be paid to landowners wherethe
refusal of a permit denies them the right to a profitable use of their land. In some cases, this issue
is governed by congtitutional provisions on the protection of property rights, as interpreted by the

% More general issues of citizen action and enforcement are discussed in Chapter 21 below.
Non-tidal Wetlands Protection Act 1989.

% Eg., thelively exchange of views reported in the electronic Ramsar Forum in May 1998.
57 Environment (Protection) Act of 1986; seein particular s. 3(v).

S8 Panini, D. 1998. The Ramsar Convention and National Laws and Policiesfor Wetlands: a
Case Sudy of India: see aso Chapter 21 below.

&

234



Designing Permit Systems to Minimise Loss of Wetland Area and Function

national courts. Many countries do not provide compensation because they treat activity-based
permit systems in the same way as land-use planning procedures. Denmark, for instance, does not
provide for compensation asthelegidativerestrictions on the use of private property apply without
digtinction to dl habitat types in that category on national or provincia territory.

Permit systems are negative (regulatory) tools that can be made more palatable and achieve
wider benefits when combined with incentives for positive management practices. The prohibition
on destroying or atering wetlands without a permit provides a basic guarantee (no system is
infallible) that no action affecting such sites will be taken until the competent authorities have had
an opportunity to consider the case and decide whether an area should or should not be preserved.
Where apermit is denied, the competent authority can exercise arange of site-specific powers that
include land acquisition or rental, the conclusion of a management agreement, special tax relief or
subsidies™® In South Augtralia for instance, wetlands and other areas covered with native
vegetation are subject to apermit system. Permits have been denied for about 95% of thetotal area
for which they were requested. This is due partly to the existence of political will and largely
favourable public opinion and partly to the existence of financid compensation provisions
(‘heritage agreements’) to complement the regulatory framework.

59 See Chapter 20 below.
80 1985 Native Vegetation Conservation Act: see Chapter 12.4.6 above.
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Chapter 19
Developing Legal Techniques to Regulate or Manage

Damaging Processes

19.1 Nonpoint Source Pollution

The Ramsar COP** has called on Parties to recognize that toxic substances compromise the
ecologica character of wetlands and that such threats are incompatible with the wise use concept.
Pedticides and other toxic chemicals can threaten the survival of populations dependent upon
wetlands, including populations of many bird species, amphibians, reptiles, fish and mammals
through many letha and sub-lethal impacts. Some synthetic chemical substances regularly
released into the environment can interfere with the endocrine systems of wildlife and humans,
whilst there is international consensus on the need for international action on certain organic
pollutants.

Pollution can be classified as "point source" or "nonpoint source".® Lega techniques for
controlling point source pollution are well developed and include quantitative permits, discharge
consents and emission limits, usually adapted to the nature of the polluting substance or facility.
Severd countries have incorporated the polluter pays principle into the control regimes for
polluting processes.

The control of nonpoint source pollution presents much greater technical andlegal difficulties,
as its pathways are by definition diffuse and non-identifiable and often influence large areas. The
following sections briefly consider the development of legal techniques to control two types of
pollution that is particularly harmful to wetland biodiversity.

19.1.1 Agricultural Sources

Intensive agricultural and forestry practices lead to sediments, nutrients and agrochemicals
entering surface or groundwater systems that feed wetlands. The nutrient load may result from a
combination of intensive livestock farming in the upper catchment and arable farming in the lower
catchment. In countries with many small agricultural holdings, there are often a high number of
small point sources (cow-sheds, pig-farms) that each produce fairly low quantities and are not
subject toregulation: however, the cumulative effects may be very significant. Large-scaleforestry
replanting can exacerbate environmental stress as it may involve near-total land clearance, with
associated problems of soil erosion and siltation. Downstream wetlands and coastal zones may be
severely degraded by eutrophication and sedimentation changes.

Within the perspective of sustainable resource management, agricultural and forestry prac-
tices need to be adapted over time to minimise all types of pollution™ and to promote public and

61 Recommendation 6.14 (Brisbane, 1996).

62 See Chapter 2.2 above. It is beyond the scope of this book to discuss pollution control
techniques in detail: these are a specialist subject in their own right.

63 Promising technical trendsinclude 'in-field' solutions such as nutrient management plans and/
or integrated crop management plans that help fanners to use natural pest or weed control
techniques and thus to save money as well as reducing pollution risks.
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environmental health. This objective is widely supported but methods for achieving it are often
rudimentary or non-existent. It is essential to promote long-term change at dl levels, through a
combination of information and education eimination of perverse subsidies,* appropriate pricing
systems and responsiveness to consumer demand. Within this broad picture, lega tools can be
targeted to make an effective contribution.

Whereaproduct isknownto be particularly toxic, ageneral ban may beimposed. In the United
States, for example, the populations of peregrine falcons and bald eagles increased considerably
after the introduction of theban on DDT. For the vast mgjority of agricultural chemicals, however,
it ispolitically and practically impossible to apply universal restrictions with the specific intention
of protecting water quality and wetland biodiversity.

Zoning instruments and other spatial planning controls may be targeted along or around
Wetlands specifically to confer protection against agricultural pollution. Asdiscussed earlier in this
book,” |egisiation may provide for the establishment of riparian buffer strips in which ploughing,
planting, vegetation clearance and the use of nutrients and pesticides are grictly controlled This
type of gtrip alows for the maintenance or restoration of naturd vegetative filters to remove
sediments from runoff waters and to prevent bank erosion: in some cases, the owner or occupier
may be required to erect stock-proof fencing near to the bank. Groundwater protection zones may
be established around water abstraction points in which the use of fertilisers and pesticides is
controlled. These freshwater protection instruments go under a variety of names. They are used
systematically or in asite-specific way in several countries, including Denmark, Switzerland and
Hungary, and are frequently combined with conservation payments to encourage farmers to carry
out sustainable farming practices in the areas concerned.®

In England and Wales, 68 'nitrate vulnerable zones have been designated, covering around
600,000 hectares. Farmers within such zones are required to comply with action programme
measures to reduce nitrate pollution: these include restricting the amount of nitrogen which may
be applied to the land and imposing certain closed periods during which the application of nitrogen
fertilisers and certain manures is prohibited. These zones were designated two years in advance of
such measures coming into force in December 1998.

Such techniques are valuable but like dl site-specific instruments, cannot protect surface and
groundwater against the impacts of external activities. For this reason, afew countries or regions
have devel oped programmesto control nonpoint source pollution at bioregiona scale, linked tothe
watershed or catchment unit. One example is given below.

The US Nonpoint Source Management Programme was established in 1987.% It is designed
to help states, territories and Indian tribes to identify problems arising from nonpoint source
pollution and to develop management programmes to implement nonpoint source controls. The
legidation prescribes key elements that must be incorporated into approved management pro-
grammes. The allocation of certain funds is conditional on compliance with these nationaly

4 s Chapters 2.3.1 above and 20 below.
See Chapters 12-14.

66 See Chapter 20 below for abrief discussion of agri-environment measures within the European
Union. The EC has adopted many directives relevant to this subject, covering different types
of pollution, including that generated by nitrates; the protection of groundwater against
dangerous substances; waste water treatment and integrated water policy.

67" Under section 319 of the federal Clean Water Act, formerly known as the Federa Water
Pollution Control Act.

&
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defined requirements, ® which provides the local authorities and tribes concerned with a financial
‘carrot’ or incentive to implement fully the provisions of federd legidation.

Where necessary, Watershed Restoration Action Strategies should be devel oped to provide a
holistic approach to restoration and to involve interested and affected groups and individualsin a
substantive way.® Management measures that should be implemented under these strategies
incl ude measures to limit pollution in the area covered by the Strategy to 'total maximum daily
loads™ of pollutants (including nonpoint source components). Special funding for this purpose is
made available to states and territories that have completed a Unified Watershed Assessment.
Tribes that have carried out similar assessments are eligible for specia grants. Under the
legidation, watersheds are divided into three categories and additional funding may be targeted at
Category | watersheds

Cross-sectoral measures and programmes of this kind can only be developed through close
collaboration between agricultural, water and conservation departments at national or subnational
level. These departments are often part of the same ministry, for example in the Netherlands. Such
initiatives also require effective advisory services to be provided for land managers, at least in a
trangitional phase.

19.1.2 Lead Poisoning Resulting from Hunting and Fishing

Research™ into the effects of lead on wetland-dependent species has indicated high levels of
waterfowl mortdlity from lead poisoning in many parts of the world. Waterfow! die after ingesting
lead shot used in hunting and dso in anglers' lead weights. One estimate states that for every
Waten‘owl directly killed by a hunter, some 1000 shot (3 cartridges) end up in waterfowl feeding
sites.”” The abandoned lead pellets are apparently mistaken by waterfowl, rgptors and game birds
for food or grit and, once consumed, are retained in the gizzard for varying amounts of time.
Stomach acids dissolve the lead shot, forming toxic lead salts which are absorbed into the blood
stream as mobile lead damaging to most body functions. Terrestrial species may be poisoned by
the same lead deposits.

It isdifficult to be precise about mortality rates, which do not in any event includetheincreased
vulnerability of poisoned birds to huntin ng, disease and predation. By 1986 (before federd
legislation was enacted), it was estimated” that 2-3% of the autumn population of al waterfowl
werelost annually in Americaasadirect result of lead poisoning (2-3 million duck deaths per year).
Desth rates are probably as high in Northern Europe as in America and quite possibly higher in

8 pyrsuant to the federa Clean Water Action Plan.

69 Funding the Development and Implementation of Water shed Restoration Action Strategies
under Section 319 of the Clean Water Act. Guidance signed on 4 December 1998 by the US
Environmental Protection Agency's Office of Water.

0 These TDMLs must be approved under section 303(d) of the Clean Water Act.

1 For a more detailed discussion, see Pain D. (ed.). 1992. Lead Poisoning in Waterfowl
(Proceedings of a Workshop, Brussels, 13-15 June 1991: IWRB Special Publication No. 16)
and the Update Reports issued in 1995 and 1997.

2 Exposure to lead shot is greatest in the presence of three conditions: high shot density;
environmental conditions that increase the shot's availability to birds (e.g., unusually low
water levels, drainage projectsthat exposelead depositson alake bed, proximity of clay pigeon
shoots); and feeding habits that result in shot ingestion.

73 U.S. Fish and Wildlife Service, 1986.
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Mediterranean regions. Lead shot is very persistent, remaining intact in the natural environment
for many years. In 1991, it was estimated that about 4,000 tons of lead shot is deposited annualy
in Europe.

Legal measures to curb the use of lead shot have to strike a balance between the socid,
economic, cultural and recreational vaues associated with hunting (and its powerful lobbies) and
the mounting proof of environmental damage. Severa countries have prioritised a voluntary ban
in order to promote collaboration between government, conservation, field sports bodies and the
gunindustry: theseinclude the United Kingdom and Sweden. An alternative approach has been to
ban lead shot in Ramsar Sites as afirst step.

Technical difficulties in replacing lead shot™ have also meant that legislation to ban its use
had to be phased in gradually to alow for the commercial development of acceptable alternatives.
Factors that continue to impede the common use of aternative ammunition include the relatively
high cogt, limited availability, effective lethality, potential tOXICIty safety, inferior bdlistics and
problems associated with the disposal of existing lead stocks.™ A European Forum on the Use of
Non-Toxic Shot was established in 1992 inter alia to assess the technical and safety aspects of
aternative ammunition as well as the economics of manufacturing and marketing. It is composed
of representatives of hunting and shooting associations and promotes the use of voluntary phase-
outs and the provision of incentives for user groups to adopt aternatives.

The United States was the first country to take action against the use of lead shot, adopting
limited site-specific restrictions in 1976." Hunters and shooting retailers in several states filed
lawsuits to contest the arbitrary nature of the regulations: none succeeded but they created aclimate
hostile to atotal ban. Federal legidation adopted in 1978 specifically prohibited the US Fish and
Wildlife Service from using Proprlar[ed federa funds to implement sted shot regulations against
the will of individua states."” A more conciliatory mood developed during the 1908s and
legisiation for a phased nationwide ban was enacted in 1986." The ban was implemented fird in
designated 'non-toxic shot zones' and became applicable throughout the country in 1992. The
relevant regulations prohibit any person to take migratory game birds while possessing shot other
than permitted alternatives to lead shot. The effect of these combined measures isto prohi blt both
the use and possession of lead shot during waterfowl hunting. Federal legislation on wetlands™ has
been correspondingly amended to cover the presence of lead in sediments and wetlands, by
extending thedefinition of "pollutants” to include"munitions’. Thismeansthat the Act can beused
to restrict the activities of shooting ranges discharging into wetlands or over water.

"4 Permitted alternatives usualy include shot composed of bismuth, bismuth-tin, 'molyshot’,
steel andtin. Steel shotislighter and harder than lead and has different ballistic characteristics:
it loses velocity and penetration over longer range, which can increase crippling rates amongst
target birds. The use of sted shot in commercia forests has been prohibited in severd
Scandinavian countries. Guns designed for use with lead shot may need internal modification
to avoid barrel damage (more of a problem in Europe where double-barrelled guns are
traditional). are therefore an integral part of phasing out reliance upon lead shot.

75 Kuivenhoven, P., van Vessem, J. and van Maanen, E. 1997. Lead Poisoning in Waterfow:
International Update Report 1997. Wetlands International publication at p. 2.

76 Regulations adopted on 28 July 1976 (41 Fed. Reg. 31386).

71 US Department of the Interior Appropriations Act, in force from 1978 to 1986 (commonly
known as the 'Stevens Amendment').

8 Federd Regulations on Migratory Bird Hunting, enacted on 21 November 1986 (51 Fed.Reg.
42107, published in Code of Federal Regulations 50, Ch.I, § 141). Waterfowl are defined as
Anatidae (ducks, geese (including Brant) and swans) and coots (fulica americana).

79 Water Pollution Control Act of 1972, as amended in 1992.
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A growing number of other countries have now totally or partially restricted the recreational
use of lead:

» Audgrdia(State competencefor waterfowl protection): South Australiaimposed astatewide
ban in 1994; a similar ban is currently being phased in the Northern Territory. All
recregtional waterbird hunting, with few exceptions, is prohibited in Western Australia,
New South Wales and the Austraian Capita Territory.

» Canada(federal competence): federal regulations adopted under the 1985 Migratory Birds
Convention Act establish a nation-wide ban by the end of 1997. The ban does not apply
to migratory upland game birds such as woodcock (Sminor).

» European countries with atotal ban in force include Denmark (since April 1996: the ban
extends to possession); Finland (since August 1996); Norway (except for woodcock
Scolopax rusticola); and the Netherlands (January 1998). Certain other countries are
drafting legidation intended to impose atotd ban (e.g., Switzerland, United Kingdom) or
apartia one (Latvia for Ramsar sites).

Since waterfowl are migratory species, effective action against lead poisoning has to be taken
by al countriesalong migratory routes. Thisis recognised by the explanatory notes accompanying
Dutch legislation, which emphasise that the ban supports the country'sinternational duty to protect
bird populations that breed in and migrate through the Netherlands in significant numbers. The
1995 African-Eurasian Waterbird Agreement requires |tspart| esto "endeavour to phase out the use
of lead shot for hunting in wetlands by the year 2000" %

Lead poisoning from anglers’ weights causes less mortality amongst waterfowl but is gill a
cause for concern, notably for mute swans (Cygnus olor). Very few countries have developed
legisation to address this threat. The United Kingdom adopted a voluntary code of conduct for
anglers to encourage a switch to non-toxic weights and the use of spill-proof containers, but this
had few results. Regulations were therefore enacted in 19862* which made it a criminal offence
to import or supply lead weights for the purpose of weighting fishing lines, with certain limited
exceptions.

Internationally, the OECD has addressed problems associated with lead since 1991, as part of
its Risk Management Programme. It adopted a Declaration on Risk Reduction for Lead in 1996,
which recommends that member countries "promote the use of aternatives to lead sinkers in
shallow waters'. The Declaration contains measures to promote voluntary programmes to reduce
lead exposure in collaboration with relevant industries.

19.2 Overexploitation of Wetland Products

Regulatory controls on taking of and trade in biological resources are awell-known mechanism for
conserving natural habitats and species. Well-designed regulations can be used to prevent damage
to critical habitats at certain times of the year (e.g., fish nurseries, reproduction or nesting sites for
migratory birds) or permanently (floodplain forests). They also establish catch or harvesting limits
and prohibit certain methods of taking.

8 section on Management of Human Activities, Action Plan: this Plan will be legally binding
when the AEWA comes into force, probably in late 1999. See further Chapter 24 below.

8L The Control of Pollution (Anglers Lead Weights) Regulations S. |. 1986 No. 1992.
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A common problem is that conservation-oriented instruments are usualy restricted to non-
commercid biological resources. Extractive resource legidation (fisheries, forestry and so on)
often predates nature conservation legidation, is separately administered and does not take account
of the need to maintain essential ecological processes. Decision-makers in each of these sectors
have usualy been trained in single-purpose resource management rather than multiple-use
planning and management. Consensus on the importance of sustainable use of biologica resources
isincreasingly widespread: the statutory mandate of some ministries has been amended to require
competent authorities to consider the need to conserve and sustainably use biological diversity
when exercising their functions. However, changes of this type take a long time to filter through
to operational level.

Commercid fisheries treaties and national laws® havetraditionally been limited to control-
ling the catch or collection of and domestic trade in asmall number of organisms. They rarely desl
with other aspects of aguatic species conservation or habitat preservation, even though industrial
flsherles may have serious direct and indirect effects on birds, predator fish and benthic commu-
nities® Coastal wetlands tend to be invisible under such instruments, yet many commercial
fisheries depend for their future viability on the maintenance of spawning areas and nurseriesin the
coastal zone.

Some modern instruments provide useful precedents for new approaches. The 1985 Fisheries
Act in Canada requires a permit for any work or undertaking resulting in the harmful alteration,
disruption or destruction of spawning grounds and nursery, rearing and food supply areas on which
marine animals depend directly or indirectly to carry out their life processes. The impact of projects
potentially affectin s%uf'Sh habitats must be considered before an activity may begin. Inthe European
Union, regulations™ lay down certain technical measures for the conservation of fishery resources
in the Mediterranean. Member States must pay attention to the conservation of "fragile or
endangered environments' (coastal wetlands and beds of marine phanerogams) as well as
endangeredspecies®

The Audtralian State of New South Wales has adopted particularly ambitious legidation that
incorporates measures to control processes damaging to marine biodiversity. The 1994 Fisheries
Act, as amended in 1997, aims to promote the conservation of fish stocks, key fish habitats,
threatened species, populations and ecological communities of marine animals and vegetation. It
supports ecologically sustainable development, including the conservation of biological diversity,
and consistently with these objectives, promotes viable commercid fishing and quality recrea-
tional fishing opportunities. The Act provides for the listing of threatened species and key
threatening processes; protection of critical habitats of endangered species; conservation of certain
habitat types; establishment of aguatic reserves; control of the introduction of non-native species,
preparation of threat abatement plans,; and regulation of particular activities, such as mining and
dredging, which may threaten marine biodiversity.

In India, most coasial states have enacted state legidation on fisheries. The states of West
Bengd and Tamil Nadu®® have enacted specia legislation recognising the value of coastal

8 e generally Chapter 5.2.4 above.

83 Seeinter alia the European Commission report to the European Council (COM (95)40) on the
Evaluation of the Biological Impact of Fisheries.

84 Council Regulation (EC) No. 1626/94 of 27 June 1994 as amended.

8 Marine species of mammals, birds, turtles and fish present in the Mediterranean and indicated
in Annexes | and | to the Bonn Convention or Annex | to the Bern Convention.

8 \West Bengal Inland Fisheries Act (amended in 1994); Tamil Nadu Aquaculture Regulation
Act 1995,
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wetlands and the fisheries they sustain, and laying down certain restrictions on the use of certain
wetlandareas®

Aquaculture and mariculture facilities have often been developed without adequate safe-
guards for existing wetland areas and functions. Licensing and management systems should be
modified as necessary to ensure that as far as possible, natural ecosystems like mangrove forests
and vulnerable faam ponds are not logt to aquaculture.

International and nationa forestry policy also places great emphasis on the importance of
conservation and sustainable use of forest products, athough practice on the ground lags behind
in many parts of the world. Some laws are particularly well adapted to the needs of wetland forests.
In Venezuela® specific regul ations have been issued to protect biodiversity in mangrove swamps:
these extend beyond building controls to cover pesticide use, replanting with alien species,
polluting discharges and any other activity which is deemed potentially damaglng to mangroves
or their associated or dependent species. The Australian State of Victoria® includes the feliing of
dead or hollow treesin the list of processes potentially damaging to biologicd diversity. In France,
the Agriculture and Environment ministries issuedjoint directivesin 1998 requiring departmental
Préfets to ensure that peatbogs are safeguarded against afforestation projects and that poplar
planting operations take better account of wetland conservation.

Forestry concession and licensing systems may be specifically designed to ensure that
resource management practices maintain essential ecological processes. Woody debris in rivers
and streams provides shelter and habitat for fish, beavers and other species: it also serves as cover
and food for aquatic insects. It can dow river velocity, decrease the rate of erosion of the channel
bed and banks and contribute to effective absorption of flood flows in the flood plain. These
processesarevitd to ahealthy aguatic ecosystem. In parts of the United States, logging concessions
now contain enforceable standards that require loggi nggoperators to maintain a certain quantity of
streamwood or 'large woody debris® per stream mile™

19.3 Introduction of Living Modified Organisms and Alien
Species®

The 1993 Additional Guidance recommends that Parties prohibit the introduction of invasive dien
species and take preventive measures to minimize therisk of accidental introductions. They should
also take dl appropriate efforts to eradicate introduced and trand ocated species, which may cause
significant ecological disturbance in water systems.

87 pani ni, D. 1998. The Ramsar Convention and National Laws and Policiesfor Wetlands: a
Case Sudy of India.

8  See Chapter 12.4.5 above.
1988 Flora and Fauna Guarantee Act, mentioned in Chapter 16 above.

9 |arge woody debrisis critical to aquatic species habitat: it helps to regul ate water temperature
and provides a source of falling insects, which are amgjor food source for salmonids and other
aguatic biota. It aso supports maintenance of the detrital pool and therefore contributes to
organic carbon export.

91 This brief summary is based on scientific information supplied to the electronic Ramsar Forum
in April-May 1998, notably by Eric Somerville.

92 Theeconomic and ecological damage that such introductions can causein wetlandsis outlined
in Chapter 2.2 above.
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All modern environmental treaties establish obligations consistent with these recommenda-
tions. At globd level, these include the Convention on Migratory Species, the UNCLOS, the
Convention on the Law of Non-Navi gational Uses of International Watercourses and the Conven-
tion on Biological Diversity.® The latter recommends the use of regulations or other techniques
to manage the risks associated with the use and release of living modified organisms (LMOs)
resulting from biotechnology. Prevention and mitigation of impacts caused by the introduction of
alien species has been identified as a cross-cutting issue under the CBD. Parties should therefore
incorpggrate measures related to alien speciesinto their national strategies, programmes and action
plans.

Many regiond instruments contain similar provisions. These include the EC Birds and
Habitats Directives and some of the protected area protocols to the regional seas conventions. The
Standing Committee to the 1979 Bern Convention has gone furthest, adopting recommendations
for the re-introduction of species which have become extinct and the strict control of introduction
of non-native species to be gtrictly controlled. At non-binding level, a code of best practice on
introductions of aquatic organisms has been jointly adopted by the International Council for
Exploration of the Sea and the European Consultative Committee for Inland Fisheries and updated
in 1994.

The scope and effectiveness of existing legidation to control introductions is very uneven.
Specific measures to control introductions of LMOs are gtill relatively rare and marine species are
commonly ignored or under-represented (presumably because of the ingtitutional barriers men-
tioned in Chapter 5.2.4 above).

The key components of legidation on intentional and accidental introductions are briefly
discussed below, together with selected examples particularly relevant to wetlands and water
systems.

19.3.1 Intentional Introductions

The classic approach consists of submitting intentional introductions to prior authorisation.
Intentional introductions of aien species and LMOs should generally be prohibited without a
permit and should be subject to a high-level environmental impact assessment to determine
possible consequences of the introduction in accordance with the precautionary approach. The
decison whether to grant a permit should therefore be based on the best available scientific
information and a permit should be refused unless there are good reasons to believe that the
proposed introduction will not be dangerous for native species and ecosystems.

Austraia, a country that has experienced the devastating consequences of certain introduc-
tions, has adopted some of the strongest laws intheworld. The Northern Territory's 1979 Fisheries
Act prohibits theissue of apermit except where the proposed introduction rel ates to native species
or speciesthat arelisted by regulations. With regard to listed species, the Director of Fisheries must
expressdly take into consideration the environment, prevention of disease and the background,
experience and motivation of the permit applicant. Permits may be issued to such conditions as the
Director deems necessary.*®

B Article 8(g)-(h) which do not differentiate between intentional and accidental introductions.
9 Decision IV/1 (Bratislava, 1998).

9% SeeasoPechR. 1996. Managing Alien Species: theAustralian Experiencein Proceedingsof
Norway/UN ConferenceonAlien Species, (Trondheim, July 1-5,1996). Directoratefor Nature
Management and Norwegian Institute for Nature Research, Trondheim, 1996 at pp. 198-203.
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In Uganda, the introduction of any non-native plant or anima into a wetland is strictly
prohibited.* Danish law also prohibits the introduction of exotic aquatic species in habitat types
protected under nature conservation legisation: any change in the equilibrium of natural lakesis
subject to a permit from the nature conservation authorities.

19.3.2 Accidental Introductions Linked to Escapes of Captive
Specimens

Escapes from captivity are now recognised as inevitable. Legidation must reduce thisrisk as far
as possible by imposing strict operating controls and plant hygiene or veterinary regulations on the
relevant installations. It should al so regulate the possession, sale and transport of live alien species.
In the Northern Territory, the sale of any live exotic animal is prohibited, except for alist of species
drawn up by regulations. Within State territory, apermit is required for the transportation of any
live mammal, amphibian or reptile. The Territory, like the United Kingdom, provides that the
intentional or negligent release of an aien animal constitutes a criminal offence.

In Tasmania, it is prohibited to keep any fish, amphibian or living vertebrate in abait box or
any other container on or near to riverbanks or lakeshores where the species concerned is not
dready present in the watercourse or lake in question. This measure is designed to prevent
accidental introductions arising from the use of live bait in the course of line fishing.”

The risk of accidental releases from aguaculture and mariculture facilities particularly high,
as recognized in the CBD's Jakarta Mandate. The FAO's Code of Conduct for Responsible
Fisheries adopted in 1995 recommends inter alia that efforts be taken to minimise the harmful
effects of introducing non-native species or genetically atered stocks used for aguaculture into
waters, especialy where there is a significant potential for the spread of such organisms.

Regulations of this type reduce but do not remove therisk of accidental introductions, which
may result from fires, earthquakes, floods or sabotage. Comprehensive legidation should therefore
prohibit the importation of any live exotic animals unless it is certain that such animals cannot
survive in the wild if they escape. This is the approach used in New Zealand and the various
Audlrdian states: for example, Tasmaniaprohibits the importation of livefish capable of surviving
in captivity in water below 10°C.

Western Australiaclassifes alien species into various categories: species for which theimport
istotally prohibited except for scientific or educationa purposes or under specia permit; species
which may only be kept under specia licence; and species for which an ordinary permit procedure
is aufficient. Animals imported or kept in breach of these provisions may be confiscated and
destroyed. If an animal escapes from a vehicle, the burden of proof is on the driver to show that he
was not responsible. Landowners must declare the presence on their land of alien species contained
inalist drawn up by regulations and carry out operations to eradicate them. The State may carry
out such operations a the owner's expense. A specid tax islevied to fund the eradication of dien
Species.

In the United Kingdom,® the competent minister may prohibit or require a permit for the
importation or release of non-native fish or shellfish aswell asthe eggs and spawn of such species.

% Section 37, National Environment Statute.
97 Section 17, Inland Fisheries Regulations 1973.
% Import of Live Fish Act 1980.
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Consideration may need to be given to controlling trade in pet aguatic species which, if
abandoned, can become invasive and dter the aguatic balance.

19.3.3 Accidental Imports of Alien Species

This third category covers purely accidental imports which may occur through various pathways,
most often where aien species escape from boats or other forms of transport. Such introductions
are by definition difficult to control effectively because adequate control measures on a large
enough scale may amount to arestriction on the free movement of people and goods. On the other
hand, certain pathways have been identified and these at least can be subjected to particular
precautions. The CBD's Jakarta Mandate recommends that regulatory and technical measures
should be strengthened to prevent accidental releases via pathways such as the release of ballast
water from ships which can enable species to move rapidly between different parts of the world.

A few countries or states, including Western Australia, specificaly provide for the ingpection
of cargoes, (seeds, food preparations, flour etc.) to prevent such introductions asfar aspossible. The
United States has adopted legidation for the prevention and control of alien aguatic nuisances,
which mainly concerns accidental introductions. This establishes anational control programme for
ballast waters and calls for increased monitoring and surveillance of species that may have already
been introduced.

Where practicable, legidation should require al appropriate efforts to eradicate introduced or
trandlocated invasive species that may significantly disrupt water systems. Legidation should
make it possible for civil damages to be claimed from those responsible for unlawful introductions.
Criminal pendlties should also be considered. As these complex issues are not wetland-specific,
they are not discussed further for reasons of space.
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Chapter 20
Using Economic Incentives and Contractual
Agreements to Promote Wise Use

Using regulatory methods as asingle track strategy can present real difficulties for bridge-building
with the private sector, communities and individuals. Around the world, legal and institutional
systems are dowly beginning to recognise the positive contribution that such actors can make to
conservation and wise use, athough thereis gtill avery long way to go. Modern laws now seek to
incorporate techniques to encourage positive land management practices and broad community
participation, in defined areas or a a bioregiond scale. These moves should be linked to broader
education and public awareness programmes, which are not discussed below for reasons of space.

The basis for this evolution is economic, pragmatic and philosophical. Exclusive reliance on
regulatory techniquesis expensivein terms of monitoring, enforcement and manpower. Inthefield
of environmenta protection, prevention benefits everyone and violation of laws is in no-one's
interest. Well-designed policy and market incentives can provide essential aternatives to unsus-
tainable and short-term practices. In practice, such incentives are thin on the ground. Many land
managers undertake positive land and water conservation measures that benefit the general public,
but receive little financia or equivalent return. The cost of conservation therefore fdls to the
individual, even though the costs of future wetland loss will beborneby the public. Laws, subsidies
and tax provisions will often need to be adjusted to correct this imbalance so as to deter
unsustainable activities and reward land managers for the environmental benefits they supply to
the wider community.

A working definition of incentive measures describes them as specific inducements designed
and implemented to influence government bodies, business, non-governmental organisations or
local people to conserve biologica diversity or to use its components in a sustainable way.
Incentives measures usualy take the form of anew policy, law, or economic or socia programme.
A single incentive measure functions within the broader set of incentives governing human
behaviour, and its effectiveness depends on support from the existing social and economic
environment(italicsadded).”

All incentives are country-specific. Each country has a unique institutional environment
which defines the opportunities for and constraints on policy measures. General measures to
improve incentives for biodiversity management cannot be prescribed.’® The following sections
draw on examples from around the world, but these are of course non-exhaustive.

20.1 Tax Benefits and Other Economic Incentives

The 1993 Additional Guidance supports the provision of financial incentives, including taxes and
subsidies, to encourage wetland conservation and management. It also addresses the knotty
problem of perverse incentives by providing that incentives should not be available for activities
which have detrimental effects upon wetlands. Complementary requirements are laid down by the

P e generdly Sharing of Experiences on Incentive Measuresfor Conservation and Sustain-
able Use (Note by the Executive Secretary to the CBD UNEP/CBD/COP/3/24 dated 20
September 1996), particularly the detail ed tables of laws, policies and market-based incentives
as well as case studies and practical guidance.

100 | pig,
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Convention on Biologica Diversity: Article 11 requires Parties to adopt incentives for the
conservation and sustainable use of components of biological diversity which are economicaly
and socidly sound.

A first step is to identify and eliminate economic and fiscal provisions that are inconsistent
with wetland conservation and wise use® Many laws have long provided incentivesto drain, fill
or convert wetlands, especially for agriculture. The legitimacy of theseincentives was based on the
ideathat wetlands were areasthat were wasted for production: it wastherefore in the public interest
to encourage their conversion to economic uses. The cost of conversion was generdly high, which
made it economically unprofitable without some assistance from the state. Because market forces
alone were not enough to encourage wetland conversion, they had to be influenced by the use of
tax incentives, grants or subsidies. It was generally considered fair to promote conversion at the
taxpayer's expense as this was considered to be a public good in itsdlf.

Attitudes and policies of this type have evolved rapidly with growing consensus on the
ecological importance of wetlands but they have by no means disappeared from all legdl systems.
Economic evaluation technlques1 can play an essentia role in the reassessment of long-
established funding policies. In some areas of the world, it has been realised that incentivesto bring
more landinto production only contributeto the accumulation of agricultural surpluseswhich have
to be stored and disposed of at great cost. Paradoxically, thetaxpayer may simultaneoudly be paying
for direct incentives to destroy wetlands, indirect measures such as price support systems that
encourage wetland conversion, and conservation measures such as land acquisition to protect
wetlands from these threats.

With the near-universal trend toward economic liberalisation and the elimination of con-
straints upon market forces, removal of incentives to wetland conversion is now seen as amatter
of public interest and economic common sense. There are two components of this task: firstly, the
elimination of inappropriate incentives and the institution of disincentives for conversion; and
secondly, the establishment of positive measures to support wetland conservation and wise use.
The following paragraphs outline a smal number of examples.

20.1.1 Eliminating Incentives for Wetland Conversion

Tax systems may provide specia benefits for farmers who convert wetlands for agriculture. Until
1990, farmers in France who drained wetlands to bring them into cultivation were entitled to a
partial exemption of land tax for twenty years. Another type of tax benefit provides that expenses
incurred in the conversion of wetlands are totaly or partially tax-deductible: aternatively, these
expenses may be the subject of atax credit or be eligible for accel erated depreciation. In the United
States, the 1986 Tax Reform Act eliminated tax incentives that could be used to encourage wetland
conversion.

Economic instruments favouring drainage and conversion include specia subsidies, grants,
low interest loans and technical assistance. For example, free or low-cost flood insuranceis aform
of disguised subsidy that encourages the development of wetlands in areas that would otherwise

101 seefurther Chapter 2.3.2 (market and policy failures) and Chapter 5.1-5.2.1 onreviewing laws
and ingtitutions for this purpose.

102 See Chapter 1.3 above and generally Barbier, E.B., Aereman, M. and Knowler, D. 1997.
Economic Valuation of Wetlands: AGuidefor Policy Makersand Plannersand Turner, K. and
Jones, T. (Eds.). 1991. Wetlands: Market and I ntervention Failures.
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be unsuitable, especially floodplains. Incentivesin these broad categories are still availablein many
countries. Mot have been systematically repealed in the United States by a series of laws:

» theFarmers Home Administration, afederal lending agency, no longer provides loansfor
activitiesthat directly or indirectly affect wetlands, unless thereis no practical aternative;

» the federd Soil Conservation Service (established to provide technical assistance to
farmers, particularly for drainage) is prohibited™® from providing such assistance for
activities affecting certain types of wetland. For other wetland types, assistanceis subject
to an evaluation which must conclude that there are no practica aternatives to the

proposed activity;

« dl federa expenditures, financia assistance and flood insurance are prohibited™™ in
designated barrier idands, including adjacent wetlands and aquatic habitats along the US
coastline. The system's coveragewasmorethan doubledin 1990toincludenearly 550,000
hectares: most of the new areas brought under the Act were coastal wetlands. Within these
defined areas, dl federa subsidies which may be used for the devel opment of undevel oped
shordlinesand coastd barriers, including disaster relief and water treatment grants, remain
prohibited;

» fedard assistance for the acquisition or construction of immovable property is prohib-
ited’® in areasidentified by the federal government as subject to particular flood hazards.
The only exception is where the local communities affected have adopted land-use
regulations complying with federal standards and have specifically prohibited construc-
tion in the mogt vulnerable areas. Such areas are delimited by the federal government,
based on the 100-year flood in river floodplains and the identification of "coastal high
hazard areas" on the coast. The Federal Emergency Management Agency was established
to implement the programme. It draws up land-use regulations which must be applied by
the local communities participating in the scheme. If they do not implement these
regulations, their participation in the programme may be suspended and insurance cover
may accordingly be withdrawn.

Another form of indirect subsidy involves the construction of flood-protection structures
which encourage settlements and agricultura development in floodplains. Publicly-funded road
and infrastructure construction can facilitate access to previously undeveloped areas and make it
chegper to undertake residential and other development. The US Coastal Barrier Resources Act
takes an effective approach by prohibiting the use of any federd funds for the construction of
structures in coastal areas included in the system.

~Another important step is to provide specific disincentives to wetland destruction or conver-
sion.

The mod famous example of a legally-backed disincentive for this purpose is again from
America. The 'Swampbuster' provisions of the 1985 American Farm Act deny alarge number of
important federa benefits to landowners who have drained or otherwise converted their wetlands
for the production of annual crops. These farmers lose the right to receive price support payments
for any of the farm's production (not just the crops grown on the converted wetland); income
support payments; crop storage payments; crop insurance; and disaster payments. L oans may not

103 Regulations made under the Presidential Executive Order on Wetlands of 1977.

104 The 1982 Coastal Barrier Resources Act, as amended by the 1990 Coastal Barrier Improve-
ment Act.

1% 1968 National Flood Insurance Act 1968; 1973 Flood Disaster Protection Act.
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be insured or guaranteed by the federal government if they are intended to be used for any purpose
contributing to the conversion of wetlands. The legidation provides a definition of wetlands,
supported by maps, to show farmers which areas are covered by the Act.

Pursuant to amendments to the Act in 1990, subsidies may not be denied where the effect
of an activity on wetland values is minimal™® or where the damage caused to awetland may be
compensated by restoring an already-converted wetland in the same generd area. Restored
wetlands must comply with a mitigation plan, to be approved by the federal Soil Conservation
Service and Fish and Wildlife Service before the conversion is undertaken. Federal funding is not
available for wetland restoration in these circumstances. The restored wetland must have equiva-
lent functions and values to those of the wetland which has been destroyed.

Swampbuster-type programmes involve the withdrawa of financial assistance for some
wetland cultivation. An dternative kind of disincentive could be the levying of a specid tax on the
draining or filling of wetlands. It is not known whether such taxes have been imposed in any
country. France does levy atax on the clearing of forests or wetlands.

Effective implementation of disincentive systems depends, like permit systems'® on a
number of factors. For the system to operate equitably, precise definitions are needed together with
maps showing the areas in which benefits may be removed if wetlands are converted. Similar
problems arise with regard to defining thresholds and putting adequate monitoring and enforce-
ment procedures in place. Despite these difficulties, such systems have severa advantages. They
significantly reduce public subsidies for the degradation or destruction of natural resources,
without it being possible to claim that there has been an uncongtitutional 'taking' of property by
the government. Although the value of the land concerned is generally reduced because its
development costs more without incentives, this can be seen asareminder that its earlier vdlue was
artificialy inflated by the existence of government subsidies.

Market and policy instruments should not be exclusively relied on for the conservation of
important wetlands. There will be many cases where the draining of wetlands is ill profitable,
even without the range of government subsidies described above. This will depend on the market
price of certain products or on the demand for certain kinds of land. Waterfront property, whether
inland or in coastal areas, will often be worth developing even if no subsidies are available. In such
cases, theremoval of incentives and the establishment of disincentives cannot provide a subgtitute
for regulatory tools such as planning controls.

20.1.2 Introducing Positive Incentives for Conservation

Legidation can support measures to correct market failures by authorising the use of fiscd or
monetary incentives to conserve wetlands. Theseincentives can take the form of tax reductions or
subsidies applicable to al wetlands or, more commonly, to specific sites. Relatively few countries
haveinstituted tax exemptions or reductions for the conservation of natural habitats. In Brazil, lands
included within the Brazilian Private Natural Heritage Reserve are dligible for atotal exemption
from rural land taxes as well as priority financing of environmenta projects.  In CostaRica, the

106 1990 Food, Agriculture, Conservation and Trade Act.

107 *Minimal effect determinations are madejointly by the local offices of the Department of
Agriculture and Fish and Wildlife Service.

108 e Chapter 18 above.
1® source: Newsletter of the IUCN Environmental Law Programme, January-March 1997,
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Forestry Law (which covers mangroves) establishes certain land tax exemptl ons for conservation
reasons as well as instituting a system of certification of forest conservation.

In South Australia, alandowner who concludes a heritage agreement™ with the competent
nature conservation authority becomes eligible for certain tax exemptions. If they sell the land, the
benefits are availableto successorsin title, provided of coursethat they comply with the provisions
of the agreement. If the owner breaches the agreement (by unauthorised land clearance, planting,
stock grazing, etc.) and does not remedy the breach when required to do o, the total accumulated
value of the exempted taxes becomes payabIeW|th immediate effect. In the Australian state of New
South Wales, voluntary property agreements™? for the management of native vegetation are
concluded between one or several landholders and the Department of Water and Land Conserva-
tion. These agreements involve fiscd and economic advantages, including digibility for financia
assistance under the Native Vegetation Management Fund.

In Canada, the province of Ontario grants acompl ete exemption from property tax tothe owner
of "dgnificant" wetlands or designated areas of naturd and scientific interest. In return, the
landowner must comply with guidelines aiming at the maintenance of these aress in their natural
state. "Significant" wetlands are those which have been designated as such by the competent
government agency on the basis of biological, social, hydrological and specia features.

Many tax benefits for wetland conservation have been ingtituted in the United States.
Significantly, these are often linked to the operation of regulatory permit systems or other types of
land-use restriction. By way of example, where a development permit is refused under Connecti-
cut's inland wetlands legidation, the tax base of the affected property may be reevaluated. In
Indiana, the State Department of Natural Resources may designate natural aress, including
wetlands, as "classified wildlife habitat" or "classified riparian habitat": following this restrictive
designation, the assessed value of an area for tax purposes is reduced to $1 per acre.

Some states combine land tax exemptions with tax credits for positive management practices.
Minnesota exempts the owners of certain types of wetlands from land tax and has instituted a tax
credit in favour of landowners who agree to maintain their wetlands in their natural state. A tax
credit agreement are concluded for a period of one year, renewable automaticaly: it can be
terminated by the owner a any time. The land concerned must be water-covered, valuable for
wildlife habitat and water conservation and capable of being drained for agricultural use. The 1991
Wetlands Conservation Act extended the property tax exemption to other categories of wetlands
in designated high-priority wetland regions.

Interestingly, the State of Oregon combines conventional tax exemption systems with a
contractual management agreement (in other words, payment is made in the form of tax benefits).
Private landowners who agree to preserve, enhance or restore riparian vegetation up to adistance
of 100 feet from the line of non-aquatic vegetation are entitled to atotal exemption from property
tax. A date income tax credit of 25% is aso available to landowners who completed a project,
certified by the Department of Fish and Wildlife, to improve fish instream habitat. The legidation
designates certain activities as incompatible with the programme, including cultivation, livestock
grazing, burning, herbicide spraying, channel or stream bank alteration, construction, gravel,
mineral or soil removal and clearing of vegetation. The owner automaticaly loses the above-

10 Aguilar, G. 1998. Legal Aspectsof the Conservation and Wise Use of Wetlandsin Costa Rica.

1 Concluded pursuant to the 1985 Native V egetation Management Act: see Chapters 12.4.6 and
18above.

12 Concluded pursuant to the 1998 Native Vegetation Conservation Act: see Chapter 12.4.6
above.
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mentioned tax benefits unless such activities have been specifically prescribed and approved by the
management plan.

Many laws generally empower the competent nature conservation agency to provide grants,
loans or subsidies, subject to appropriate conditions, to further the objectives of environmental or
conservation legidation. This provides a lega basis for assisting landowners who manage their
land to ensure the maintenance of the natural environment or certain particular festures. Countries
with general legidative authority of this kind include Switzerland (both the Confederation and
several Cantons), the United Kingdom and the Australian State of Victoria. Regulations or policy
guidance adopted under such provisions can be designedto provide targeted incentives for wetland
conservation. In Luxembourg and Belgium, for example, nature protection legidation specifically
authorises the payment of grants for the conservation of riparian vegetation and peatlands.

Lastly, legidation should where possible make economic incentives availableto the public as
well as the private sector. This is of particular importance since primary responsibility for
conservation and wise use often rests with public authorities™ (directly where they carry out
works damaging to wetlands; indirectly where they authorise or subsidise unsustainable devel op-
ment in ecologically fragile areas). Techniquesfor thispurpose arerelatively new, but at least three
possibilities may be identified:

» the fird is to provide extra public funding to loca authorities (or equivalent bodies)
conditional on the preparation or implementation of an approved watershed management
plan or other strategic tool: this a}t)?roa:h is used in the United States under its Nonpoint
SourceM anagementProgramme; ™

« asecond consists of building formal partnerships™ between different public agencies or
between the public and private sectors (possibly incorporating financial provisions). The
Netherlands uses public-private partnerships and agreements to support implementation
of the national Nature Policy Plan.

» thethird isto levy aspecial tax, the proceeds of which go to public authorities and must
be dedicated to particular environmental purposes (a technique sometimes known as
'ringfencing’). This approach has been used in France, where a sengitive natural areas tax
(taxe départemental e d'espaces naturels sensibles) is levied on construction in certain
areas and the proceeds used to fund public acquisition of coastal areas™® In the Austrian
Land of Vorarlberg, the proceeds of atax on gravel extraction are paid into a Fund which
is used by government to fund acquisition of the most ecologically vauable wetlands and
to pay farmers to protect and manage their wetlands.

Brazil™’ provides a good illustration of linking tax incentives to protected areas and water
supply. The federa government redistributes the value-added tax (ICMS) to the 26 gtates on the
basis of the added value each state has generated. States with large-scale land-use restrictions due

113 See Recommendation 6.12 Conservation and Wise Use in Private and Public Funded
Activities (Brisbane, 1996).
114 See Chapter 19.1.1 above.

15 Through a whole range of instruments such as memoranda of understanding, statements of
intent or environmental concordats.

16 See Chapter 11.3 above.

17 See Sharing of Experiences on I ncentive Measuresfor Conservation and Sustainable Use.
supra n. 1 a p. 11, citing Loureiro W. Eological [CMS Economic Incentives Toward
Biodiversity Conservation: A SQuccessful Experience in Brazl.
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to protected areas and water supply areas are therefore at an economic disadvantage because of the
constraints on their development. For this reason, an Ecological ICMS has been instituted in four
states to provide extra fiscal compensation for protected areas and/or water supply sources. This
public incentive scheme was firgt ingtituted in Parana state and was devel opedjointly with federal,
state and municipal bodies and NGOs. The results have been an increase in the number and size
of protected areas, increased revenue for participating states, reinvestment of revenue into
protected areas and the adoption of the ecological ICM S by other states. Theincentive programme
is reviewed annudly to ensure that it continues to meet its objectives.

20.2 Contractual Mechanisms to Promote Wetland Stewardship on
Private Land

20.2.1 Management Agreements

The 1993 Additional Guidance supports the institution of a system of management agreements
between relevant government agencies, landowners and landusers under which the latter take
positive management measures to maintain the ecosystem.

Under such contracts, owners or users generally undertake to manage land in a specific way
in return for some form of remuneration, probably in the form of annual payments. The contractual
conditions usually include negative and positive obligations. Negative obligations are undertak-
ings not to do certain things (draining or filling wetlands, destroying natural vegetation, using
fertilisers or pesticides). Positive obligations require owners or usersto carry out certain practices
to maintain or restore the site to a favourable state of conservation (e.g., remova of encroaching
woody vegetation, mowing of reeds or grasses before or after certain dates, maintenance of the
water table at a certain level). Such practices are especially important where it is necessary to
maintain the site at a particular stage of the natural succession.

A management agreement system can have many advantages. It allows public agencies (and
sometimes local authorities) to select natural areas in or outside the protected area estate where
subsidies are likely to be most effective. It provides landowners with financia incentives to carry
out positive site management which would be impossible to achieve under a purely regulatory
system. It establishes clear obligations for the landowner who, having signed a contract, cannot
claim ignorance about his obligations. Significantly, agreements are purely voluntary: they do not
congtitute an uncongtitutiona ‘taking' or found claims for compensation over and above the
financia payments provided for in the agreement.

Well-designed systems should provide that other government agencies and local authorities,
cannot carry out development work in an area covered by a conservation agreement without prior
consent from the competent conservation authority. Legidation should incorporate aprecautionary
approach by providing that consent may only be given where the director of the authority is the
opinion that the proposed development will not affect the area concerned, where there is no other
practical alternative, or where the proposed development of that specific areais necessary for an
essential public purpose.

Management agreement systems may have certain disadvantages, related to cost and to
duration. Where the contract is only concluded for alimited period of time or where the owner dies

18 See also Recommendation No. 71 (Guidelinesfor theprotection and management of habitats
throughprivateand voluntary systems) adopted in December 1998 by the Standing Committee
to the Bern Convention.
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or sellsthe property, the agreement isusually terminated. Unlessit isrenewed or anew agreement
issigned, the conservation of the areais no longer assured and the money spent may thus have been
wasted. A few countries therefore provide for the conclusion of long-term contracts that run with
the land concerned and bind successors in title (although landowners may not always wish to bind
themselvesin th|sway)l These include the Australian State of New South Wales, Switzerland and
the United Kingdom,™ which has developed a Wildlife Enhancement Scheme for simplified
fixed-term management agreements in Sites of Special Scientific Interest. Nearly one hundred
management agreements have now been concluded in river SSSIs™®

In some countries, management agreements are now the preferred system for promoting
voluntary nature and landscape conservation by farmers and other landowners and users. Swiss
legislation contams formal provisions to this effect. The competent federd or cantond authority
is required™ to designate natural areas of national, regional or local importance. Protection and
management of such areasmust, asfar aspossible, beensured through the conclusion of agreements
with the landowners. These should provide for agricultural and forestry practices to be adapted for
conservation requirements, and owners or users must be compensated accordingly. Several Swiss
cantons have developed management agreement systems applicable to certain wetland habitats,
including wet meadows. Spanish and Italian legidation permits the conclusion of such agreements
within regiona nature parks. Sweden and the Netherlands have also ingtituted management
agreements for wet meadows and other wetlands. In the Netherlands, the Nature Policy Plan
supports the payment of ‘encouragement premiums' in certain circumstances.

Under a management agreement, the delivery of financia support is conditional on compli-
ance with prescribed practices, which are individually tailored to the needs of each ste. The
payment of subsidies is therefore site-specific. Increasingly, such agreements are designed to
secure multiple objectives. In addition to biodiversity conservation, these might include environ-
mentally sensitive agricultural practices, protection of water quality, preservation of attractive
landscape features, enhanced provision of public access and even provision of educational
opportunities. Some examples are outlined in the next section.

20.2.2 Conservation Payment Schemes and Agri-environment
Measures

Broadly-based contractual agreements can provide a mechanism for integrating environmental
considerations into other areas of public policy, particularly agricultura policy. The concept of
‘cross-compliance' has been developed, notably in northern Americaand the European Union, to
denote the attachment of environmental conditions to agricultural support policies. This approach
can have significant benefits for wise use implementation, to the extent that funding is provided
from other sectors to promote more sustainable land management practices. Cross-compliance
initiatives can therefore help to achieve a better balance between development demands and
environmental stewardship. In most countrieswhere such policieshave been established, however,

o Management agreements are legally backed by enforceable regulatory measures and may be
concluded inter alia in statutory protected areas and Sites of specia scientific interest (1949
National Parks and Access to the Countryside Act; 1981 Wildlife and Countryside Act as
amended; for European sites, The Conservation (Natural Habitats &c.) Regulations Sl. no.
2716 of 1994). Unless they provideto the contrary, these management agreements are binding
upon successors in title.

120 gSee Chapter 11.2 above.
12 Under amendments to the federal Nature and Landscape Protection Act adopted in 1987.
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the percentage of sectoral spending devoted to environmental Iy sengitiveincentivesis fill very low
in comparison to that devoted to support of intensive practices.

Binding legisiation adopted by the European Union'? authorises member states to introduce
national schemes to support environmentally friendly farming and land use. Many European
countries therefore have developed contractual incentives to support the extensification of
agricultural activities and other agri-environment measures in environmentally sensitive areas
(ESASs) or other areas® Contractual agreements must stipulate inter alia that there will be no
further intensification of agricultural production and that livestock density will be compatible with
the specific environmental needs of the area concerned. Conservation payments to farmers are
jointly financed by the EU and the country concerned.

The United Kingdom has implemented several agri-environment schemesrelevant to wetlands:
some of these are open to NGOs that own or manage wetlands. Forgy -three Environmentally
Sensitive Areas have been designated on the advice of English Nature,'® severa of which contain
important areas of grazing marsh. A particularly interesting programme is the Countryside
Stevvardshlp Scheme which was initiated in 1991 on an experimental basis by the Countryside
Commission™ but is now run nationally by the ministry responsible for agriculture. The Scheme
provides incentive payments for farmers and landowners for prescribed management practices,
which include measuresto create, restore, improve and conserve waterside land and features, such
as wetlands, ponds, marshes, reedbeds, ditches and margins. The amount of the premium is not
based on profits foregone by thefarmer: instead it is viewed as remuneration for the public benefits
provided and payments may beincreased in accordance with the level of management intervention
demanded. A third programme, the Habitats Scheme, wasintroducedin England in 1994 to provide
incentives for the creation or enhancement of saltmarshes on suitable coastal land as well as
waterside habitats along designated watercourses or lakes. In Wales, new agn eny| ronment
measures provide for the making of ten-year agreements applicable to whole farms.”*’

Severd German Léander provide for agricultural extensification under special contract. In
Bavaria, management agreements may apply to wetlands and to the preservation of the habitat of
ground-nesting birds. In Schleswig-Holstein, agreements can be made for the protection of smdl
streams and ponds and for the preservation of aquatic plants.

France has implemented the EU Regulations through localised agri-environment schemes
(OLAE) in areas sdlected by the state. By the end of 1998, OLAE now cover 550,000 ha of

2 Thisis a complex and hotly-debated subject, which is constantly evolving. For a helpful
introduction and comparative overview, see generally Baldock, D. and Mitchell, K.1995.
Cross-Compliance within the Common Agricultural Policy: A Review of Optionsfor Land-
scape and Nature Conservation. Institute for European Environmental Policy, London.

123 Article 19, EC Regulation no. 797/85, as amended by EU Regulation no. 2328/91 of 15 July
1991 on Improving the Efficiency of Agricultural Structures and EU Regulation no. 2078/92
of 30 June 1992 on Agricultura Production Methods compatible with Environmental Protec-
tion Requirements.

124 1t is impossible for reasons of space to review these in detail: see further Baldock, D. and
Mitchell, K.1995. supra n. 19, Shine, C, 1996. Private or Voluntary Systems of Natural
Habitat Protection and Management and de Klemm, C. and Shine, C. 1996. Legal Measures
for the Conservation of Natural Areas.

15 Or the competent agencies for Wales, Scotland and Northern Ireland.
1% Fysed in 1999 with the Rural Development Commission to form the Countryside Agency.
127 Under the Tir Gofal agri-environment programme for Wales.
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agricultural land in France, 150,000 ha of which are wetlands. As in the United Kingdom, the
geographic coverage of these contractual programmes is being progressively extended. OLAE
payments will in the future be incorporated into new land management contracts (contrats
territoriaux d'exploitation) which will be available to al farmers, irrespective of special zoning.

In the United States, the federal Water Bank Act of 1970 provides for annua payments to
landowners or farmers in return for contractual undertakings not to drain, fill, level, burn or
otherwise destroy wetlands. Farmers must also maintain vegetation cover on adjacent areas. These
contracts are concluded for a ten year duration and are renewable if the owner so wishes.
Agreements aretransferable when theland is sold. If the owner terminates the agreement, she must
reimburse al the payments he has received. The programme is administered by the Secretary of
Agriculture and has been targeted in particular at the vulnerable prairie-pothole region in northern
coastal states.

The 'Reinvestin Minnesota' scheme provides incentivesfor the management of set-aside land
and therestoration of wetlands converted to agriculture before 1985. A conservation easement
must be established on the set-aside land: the farmer is paid alump-sum payment equd to 70% of
the average market value of the land and also receives certain tax credits. The farmer must comply
with certain measures to establish permanent vegetation cover around wetlands to reduce soil
erosion, improve water quality and restore fish and wildlife habitat.

Lastly, some laws make it possible to include environmental management measures in
property law contracts. Inthe United Kingdom,™ for example, statutory restrictions on the content
of agricultural tenancies have been abolished. The lessor may include detailed management
prescriptionsin the lease, even on afield by field basis: where these are not observed by the tenant,
the lessor is free not to renew the tenancy agreement when it expires. The National Trust*® makes
extensive use of farm business tenancies adapted for land conservation requirements. These
routinely provide that no land drainage or damage to ditches, ponds or streams may be carried out
without the prior written consent of the Trust. Specific provisions are laid down with regard to the
conservation of watercourses, ponds, marshy areas and other wetland features and for the
preservation of ariparian buffer strip along watercourses specified in a schedule to the legidation.
In contrast, thelegidation of some countries prohibits - for long-established political and economic
reasons - the inclusion of positive conservation obligations in agricultural tenancy agreements.

20.3 Community-based Incentives for Wetland
Conservation™!

This chapter ends with an overview of ways in which incentive measures appropriate to socid and
cultural conditions can help local communitiesto make wise use of their wetlands. Measures of this
kind complement the decentralised decision-making and consultation processes described in
Chapter 10 above. They can be designed to involve as many stakeholders as possible, including the
private sector, NGOs, landowners, local communities and scientific bodies. The initiative may in
the firgt instance be taken by national, regional or local governments or by an NGO.

1% gee Chapter 11.4 above.
129 See the farm business tenancies provisions of the Agricultural Tenancies Act 1995.
130 See Chapter 11.4.1 above.

131 Notethat tax and other incentives for wetland acquisition/preservation, including conservation
easements and trusts, are discussed in Chapter 11.4 above.
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The Commonwealth Government in Australia has established amgjor biodiversity conserva
tion and natural resource management funding programme known as the Natural Heritage Trust.
Thisisused to dispersefunds grass-roots projects by local commumtmaswell asfor priority policy
development and other activities by the provincial jurisdictions.** Other countries, including the
United Kingdom, have established national lotteries under legislation which specificdly author-
ises the payment of proceeds to conservation projects run by local communities or conservation
NGOs.

At regional and local level, the Tanga Region of Tanzania provides a case study™® of
collaboration between regional governments, NGOs (IUCN) and development assistance bodies
(Irish Aid). This fisheries-dependent region had experienced significant environmental problems
linked to the use of destructive fishing methods and mangrove degradation. The mgor perceived
problem amongst local stakeholders was the lack of enforcement of existing laws and policies to
protect natural resources and, specificaly, to control illegal dynamitefishing. An integrated multi-
level programme was developed to addresslegal, socia and compliance factors. The programme
established a range of incentives, including the granting of use rights, revenue sharing among
stakeholders and a participatory process for the design, implementation, monitoring and assess-
ment phases of the project. Training programmes were established for villagers and loca
government and, significantly, many of the new formal constraintsintroduced were at thelevel of
village by-laws. The national Tanzanian government reviewed these laws to ensure that they were
consistent with existing national laws and policies.

In the areas covered by the Tanga project, dynamite fishing has been amost completely
eliminated. Two villages have replanted 100,000 mangroves, dune and beach areas have been
replanted to prevent erosion and cooperative enforcement arrangements have been established
between marine police and villages.

The Kafue Flats in Zambia™* provide another example of community-based incentives for
wise use. The core areaof these wetlands covers about 6,000 km? and comprises two national parks
and a game management area. The total population (including in the periphera zone) is around
120,000 and the main activities are pastoralism, agriculture, hunting, trading and fishing. Under a
project developed jointly by WWF-Zambia and relevant national and regiona bodies, loca
communities play a key role in the management of the wetlands and their resources. A Wildlife
Conservation Revolving Fund has been established, which is funded by half of certain government
revenues and al non-statutory revenues from certain categories of local wildlife utilisation. Funds
are distributed according to a set formula: about 40% are paid to local wildlife management
activities and 35% to local community development activities, which may include other forms of
income diversification such as community shops and safari camps. Because a significant propor-
tion of hunting revenues generated in the project areais returned to the representative management
authority, loca communities have a direct incentive to enforce anti-poaching measures and thus
prevent loss of revenue from illegal taking.

2 pillips, B. 1998. Reviewing Laws and I nstitutions Relevant to Wetlandsin Australia at p. 8.

133 see Sharing of Experiences on Incentive Measuresfor Conservation and Sustainable Use.
supran. 1atp. 10, citingGorman M. etal. 1996. VillageAction Planningin Tanga, Tanzania:
A Powerful Incentivefor Managing Marine Resour ces.

134 This s one of the case studies chosen for the Ramsar Wise Use Working Group's analysis and
isfully documented by Pierre Campredonin Davis, T.J. (ed.). 1993. Towardsthe Wise Use of
Wetlands.
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Chapter 21
Making Law Work Better for Wetlands: Compliance,
Enforcement and Remedies

All too often, it is not the absence of legidation but poor enforcement of gpplicable rules, standards
and procedures that works against wetiand conservation on the ground.*

Problems of enforcement across al environmental sectors are generally aggravated by three
main factors:

 theabsence of proper monitoring and surveillance procedures which are necessary in many
cases to identify violations;

» the absence of legally-backed rights to environmental information and participation in
decision-making; and

* most fundamentally, the lack of political will and widespread public awareness of and
support for the objectives and requirements of the legidation. Poor levels of compliance
and enforcement are more likely to thrive where the broad social and institutional context
is not supportive.

Complianceisloosely defined as the extent to which individual s and organi sations respect and
adhere to the forma and sociad constraints applicable to their behaviour.™® In the context of
commitments rel ated to conservation and wise use, compliance presents quite specific challenges.
These are briefly considered in the following sections.

21.1 Role of Treaty Institutions in Improving State
Compliance

The relationship between international and national law is often very fruitful. There are many
examplesin thisbook whereinnovation at international or national level feedsthroughto all levels
of the system and helps to stimulate new principles and techniques and raise overall performance
standards. However, the relationship is less productive with regard to national compliance with
internationd treaty obligations.

The requirements laid down by most nature conservation treaties are mainly unilateral. I1f one
Party fails to implement its undertakings,"*’ nothing will be achieved by other Parties following
auit. National compliance therefore rests to alarge extent on political and administrative commit-
ment to mutually agreed objectives and measures. As already suggested, all-encompassing treaty
provisions (e.g., for 'wise use') are too genera to be suited to legd verification. Thisis not helped
by the use of 'best endeavours' clauses (promote, as far as possible, endeavour to...), necessary
though these may be for political and pragmatic reasons. By way of exception, some modern
treaties do contain more precise obligations, relating for example to environmental impact

5 This problem was systematically identified in case studies presented to the Technical
Consultation On Designing Methodologies To Review Laws And Ingtitutions Relevant To
Wetlands (Gland, Switzerland, 3-4 July 1998), notably by Peru, Costa Rica and India.

1% gharing of Experiences on Incentive Measures for Conservation and Sustainable Use
(Note by the Executive Secretary to the CBD UNEP/CBD/COP/3/24 dated 20 September
1996) &t p. 16.

137 1n breach of the pacta sunt servanda principle of international law.
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assessment, transboundary consultation procedures and access and use rules. Thisis not of course
the case with the Ramsar Convention.

Tresaty ingtitutions can provide essential support to national conservation authoritiesin certain
cases, for examplewhere designated World Heritage properties, Ramsar sites or biosphere reserves
are threatened by incompatible devel opment. In Panama, for example, authorisation for petroleum
exploitation within the La Amistad World Heritage stimulated intervention by UNESCO and
IUCN and led to the contractor withdrawing such plans.™® The Ramsar COP issues specific
recommendations at each of its meetings™® addressed to awhole series of countries and setting out
congratulations, encouragement or strong exhortations with regard to individua sites.

Developments of thistype, backed up by increasingly stringent reporting requirements, play
a very important role in publicising good practice and, directly or indirectly, reveding poor
compliance. They make it easier for the media, NGOs and interested citizens to apply targeted
pressure to the public agencies or private bodies responsible for sites or activities under potentia
threat. The techniques for coordinating public action and media coverage are highly sophigticated
in parts of the world. They can be combined to great effect with negative economic or public
relations strategies, such as boycotts of acompany's products or lobbying of decision-makers and
shareholders. On the other hand, these non-legal techniques do not guarantee results. Moreover,
the focus of such actionsis often limited to flagship areas (the 'Crown jewel s**° of the international
protected areas system') or endangered species with particular media apped (charismatic
megafauna...).

The 1979 Bern Convention provides a particularly good illustration of how international
processes may actively promote compliance with conservation obligations. Its Standing Commit-
tee may open case files, often on the basis of reports from NGOs which have the right to atend its
meetings as observers and to report aleged violations. The Standing Committee may aso instruct
the Secretariat (provided by the Council of Europe) to prepare areport for consideration, organise
Site gppraisa visits with the consent of the Party concerned, and issue recommendations directed
at individual Parties concerning possible non-compliance. The Committee meets annudly, which
ensures important continuity and follow-up.

The Committee has used its powers to question the adequacy of a Party's legal and other
measures to conserve Turkish coastal nesting beaches of importance for marine turtles; to prevent
damage to Lake Vistonis and neighbouring lagoons in Greece, which are of importance for
conservation of globally threatened birds; and to control the proliferation of the introduced species
Oxyura jamaicens in the United Kingdom, which hybridises with the European Oxyura
leucocephala.™  In the case of the Zakynthos National Marine Park,'* the Committee has issued
a series of recommendations laying down a specific timetable for implementation of treaty
commitments. This case provides an illustration of how separate internationa obligations may be
mutually reinforcing. Greeceis separately required under the EC 1992 Habitats Directiveto ensure
the conservation of this area: the European Commission has opened an infraction procedure for
possible non-compliance with the Directive and has declared that if urgent measures were not taken
soon, the Commission is ready to present the case to the European Court of Justice.*

38 Barborak, JR. 1995. Institutional Optionsfor Managing Protected Areas at p. 34.

139 The |atest being Recommendation 6.17 (Brisbane, 1996).

140 Barborak, JR. 1995. supran. 4.

141 Report of the Standing Committee, Strasbourg, 4 December 1998, Doc T-PV'S (98) 62.
142 See Chapter 9.2.2 above.

143 SeeFile 6.1, Part 111 (Specific Sites), Report of the Standing Committee. 1998. supran. 7.
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21.2 Role of Judges, NGOs and Citizens in Strengthening
Enforcement

Primary responsibility for ensuring compliance with treaty obligations, as transposed into
domedtic law, lies with the dtate, through its law enforcement agencies and the judiciary.
Environmental statutes may confer monitoring and enforcement powers on designated authorities
responsible for water, forestry and fisheries as well as nature conservation. In many countries, the
conservation authority is often comparatively weak and under-resourced. It may have little scope
or incentive to take enforcement action when the dam% ng project or activity is directly or tacitly
sanctioned by a more powerful arm of Government.*** Even in the area of nature conservation,

many laws do not establish enforceable measures to ensure that management agencies and
landownersactually comply withtheir respectivecommitments.

Becauseof the general nature of treaties and framework envi ronmental Ieglslatlon judges may
have considerable scope in interpreting relevant provisions. The national **® or subnational courts,
and possibly the congtitutional court, may be required to decide whether or not a proposed
devel opment i s consistent with that country's undertakings under aparticular treaty. This |sleg7al Iy
complex and the outcome is sometimes difficult to predict. The Tasmanian Dams case
Australia shows how judicial interpretation of generd treaty obligations can vary from onej udge
to another.

India provides an interesting example of judicia activism in interpreting environmental
legidation. As already mentioned, the central government has general powers™* to take measures
to protect and improve environmental quality and to designate areasin which industries, operations
and processes or classes of industries, operations or processes are prohibited or restricted. Inaseries
of cases before both the High Courts and the Supreme Court, the courts have applied this provision
in favour of ecologically sensitive areas by requiring enforcement of the Coastal Regulation Zone
Notification issued under the framework legidation. In two landmark judicial decisions brought
by environmental NGOs** this Notification was upheld as alegal basis for refusing a develop-
ment permit in the coastal zone.

The same provision was used to protect the biodiversity-rich wetland network in Dahanu
Maharashtra from environmentally harmful industries and projects. The Supreme Court ruled™®
that the Ministry of Environment and Forests must designate and notify Dahanu as an "ecologically
sengitive" areaunder the Act. Under the ruling, only certain types of industries could be permitted

% This problem was discussed in the context of river development projects in Chapter 14 above.
15 Barborak, JR. 1995. supran. 4 at p. 35.

146 The European Unionisexceptional inthisrespect: itsfounding treatiesprovidefor theadoption
of supranational legidation which may be enforced through the supranational European Court
of Justice. There is now abundant caselaw relating to violations of the detailed provisions of
the EC 1979 Wild Birds Directive; see Sands, P. 1995. Principles of International Environ-
mental Law: Volumel (Framewor ks, Sandar dsandl mplementati on)andVolumel | (Documents
in European Community Law).

147 Commonwealth of Australia v. State of Tasmania, High Court of Australia (1983), 68 I.L.R.
266. See Chapter 8.2.1 above.

148 Section 3(v), Environment (Protection) Act 1986.
149 Indian Council for Enviro-Legal Action v. Union of India; S. Jaganath v. Union of India.
150 Dahanu Taluka Environmental Welfare Association v. Union of India.
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in the area: industria development was to be limited to 500 acres, thus blocking the proposal for
construction of a megarport at Vadhaven, Dahanu. This has crested a valuable precedent for the
1986 EPA being used proa:tlvely to safeguard threatened wetlands against potentially damaging
processesandactivities. ™

A key factor in the Indian context is that NGOs were able to bring legal proceedingsto require
public authorities to implement and enforce legidation. Judicia review is aparticularly important
procedure because it enables the courts to scrutinise administrative decisions and actions affecting
the environment to verify their conformity with applicable legidation. The failure of public
authorities to enforce existing legidation is frequently cited by NGOs as a mgor obstacle to
conservation and has led to remarkable growth injudicial activism by private associationsin some
parts of the world.

There are till many countries where private organisations and citizens do not have the right
to challenge administrative decisions through the courts. This leads to an imbalance that can be
illustrated in the context of the permit system. Persons aggrieved by the denid of a permit or by
the imposition of conditions are entitled under most legal systems to appedl to a higher adminis-
trative authority or to the Courts. Thisis essential as a matter of fairness to ensure that the permit-
issuing authority complieswith the law and does not abuseitsdiscretion. On the other hand, private
bodies frequently have no standing (‘locus standi') to bringjudicial proceedings in cases where a
public agency may have issued a permit in contravention of the letter or spirit of the law.

The 1993 Additional Guidance has specifically recommended that private organisations be
given the right of appeal against governmenta agency decisions which might violate obligations
laid down by law.

Constitutions can be used to enlarge access tojustice in respect of damage to a wider range
of interests and give locus standi to NGOs and even a specialy empowered public entity. The
revised Argentinian Congtitution, which came into force on 25 May 1994, recognizes man's right
to a healthy environment and widens access to justice in the event of damage to general interests,
conferring specific rights on the Defender of the People and approved associations to bring actions
in environmental cases.

Countries in which conservation associations may bring proceedings before administrative
and/or civil courts include Switzerland, the Netherlands, Portugd, Spain, Ireland and Denmark
(where NGOs have the right to appea against the grant of permits in protected habitat-types). In
Sweden, breaches of the Nature Conservation Act must be reported to the police, but it isup tothe
public prosecutor to decide Whether or not to initiate lega proceedings. In the United States, the
federal section 404 programme™? makes it possible for the public to comment on permit
applications through the Corps' public notice process and, if necessary, to challenge bad decisions
in court. However, individual statelawsare not similarly requiredto lay down provisionsto secure
citizen access to administrative or judicia review of contested decisions relating to wetlands.

France has a system of agrément (forma approval) for environmental associations.™
Associations agreesmay refer projects likely to have significant environmental impacts to the new
National Commission on Public Debate which represents the full range of interest groups. They are

5L This outlineis taken from Panini, D. 1998. The Ramsar Convention and National Laws and
Policiesfor Wetlands: a Case Study of India.

152 See Chapter 12.3 above.

153 |ntroduced by the Nature Protection Act of 10 June 1976 and strengthened by the Environmen-
tal Protection Act of 2 February 1995 ('Loi Barnier').
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formdly deemed to have sufficient interest to attack any administrative decision which has harmful
environmental effects and may be joined (as the partie civile) to proceedings at the request of
individuals who have suffered environmental damage. These powers may be exercised not only by
environmental associeti ons but also by associations that have been involved in water and wetland
issues a least five years™

The United Kingdom has no equivalent ofagrément. An NGO must satisfy thejudge on acase
by case basis that it has "sufficient interest” in order to have legal standing to bring proceedings
forjudicial review of an administrative deC|S|on In certain cases, conservation associations may
bring proceedingsjointly to saisfy this test.'®®> WWF-UK not only takes legal action itself but may
also assigt individuals to use the courts in planning and environmental cases.

Even when NGOs do have this right, legidation does not necessarily provide for adequate
public accessto environmental information: there may be no system to inform the public of permits
which have been issued or which the competent authority intendsto issue. Without that knowledge,
NGOs are obvioudy incapable of acting effectively. The availability of timely information is
therefore an essential precondition to effective 'quality control’ of actions and public participation
in open decision-making processes. In this context, the conclusion of the 1998 Convention on
Accessto Information, Public Participation in Decision-Making and Accessto Justicein Environ-
mental Mattersisof great significance.

21.3 Overview of Remedies Under Criminal and Civil Law

Enforcement systems must teke account of the socid and cultural factors of the society for which
theyaredesigned.™”

There are two aspects to enforcement of wetland permit systems and planning controls. It is
necessary to ensure that no destruction or alteration of an area or protected habitat type occurs
without the required permit and, secondly, that any conditions attached to the permit, particularly
mitigation measures, are actually complied with. Planning and activity-based legidation should
therefore provide for mechanisms, whether in the form of administrative orders or judicia
injunctions, to put a hat to illegad operations. Refundable deposit bonds provide a ussful
mechanismfor ensuring compliancewith permit conditions.

Crimind law can usefully address serious or flagrant cases of non-compliance. It can dso
provide regulatory 'teeth’ for primarily non-regulatory systems, such as management agreements
in the context of Sites of Specia Scientific Interest in the United Kingdom. However, in someparts
of theworld, thereis alack of interest on the part of citizens, inspectors and ingtitutionsin reporting
environmental crimes or unauthorised constructions. "The legal processes are too long and there

1 Article 42 of the 1992 Water Act as amended.

1% E g, in 1991, WWF-UK joined with the British Herpetological Society to seekjudicial review
of aplanning authority's decision to grant planning permission on an SSSI which was critical
habitat for the natterjack toad.

1% Aarhus, 23-25 June 1998 (Fourth Ministerial Conference "Environment for Europe"): the
Convention was developed under the auspices of the UN Economic Commission for Europe.

157 Ntambirweki, J. 1998a. Modalitiesfor the | mplementation of the Ramsar Convention through
National Legiglation in Africa.

158 See Chapter 18 above.
159 Aguilar, G. 1998. Legal Aspectsof the Conservation and Wise Use of Wetlandsin CostaRica.
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arefew important sanctions for ecological transgressions. Experience has shown that in most cases
those who damage wetlands would prefer to pay a fine than to cease their illegal activity.”.

If enforcement is carried by the permit-issuing authority, it must obviously have adequate
resources to monitor the status of protected habitat types and to ascertain where violations of the
law have occurred. However, such bodies often perform poorly when it comes to enforcement, as
they are usualy short of manpower and funds and often face political opposition. Alternatively,
enforcement may be entrusted to police or to the public prosecutor, but experience shows that if
monitoring is entirely left to the police, it is unlikely that many prosecutions will occur.
Conservation of natural habitatsisgenerally too remotefrom their usual tasks. In Austria, voluntary
nature wardens play an active role in enforcement.

In Costa Rica, the Organic Environmental Law has established a specid administrative
structure for enforcement. It provides for the creation of an Environmental Inspector and an
Environmental Administrative Tribunal. The Inspector is obliged to report any violation of the
environmental legidation and connected laws, to the Environmental Attorney's Office, the
authority responsible for the public maritime domain (Zona Maritimo Terrestre) as well as the
Ministry of Public Affairs. The Tribunal is empowered to record and adjudicate charges brought
against public or private entities for alleged violation of the legidation on environmental protection
and natural resources. It may gather and analyse evidence and hear testimony under a smplified
and cogt-effective procedure. The Tribunal may impose administrative fines or penaties and its
decisionisfina .*®

With regard to sanctions, crimina law must provide for meaningful pendties. There are cases
of serious watercourse pollution or wetland destruction in which high penalties have been imposed.
In the United States, afine of one million dollars was imposed upon an American landowner who
had filled an 86-acre wetland without a section 404 permit: the landowner was also sentenced to
an 18-month suspendedjail term, banned from waterfowl hunting for a year and ordered to place
2,500 acres of his estate (about 75% of the total ares) under a conservation easement.’® High
penaltles of this order, whether for individuals or business entities, remain very rare. Care hasto
be taken to ensure that the penaltiesinvol ved are socially acceptable, especially in the case of amdl
fanners. If they are considered unfair, both public prosecutors and the Courts will often hesitate to
cdl for and enforce them.

The imposition of financial penalties can be used to support implementation of the polluter/
user pays principles and to pay for lost amenity value and wetland restoration. Environmental
restoration orders may be made inter alia under the Spanish Water Act of 1985 and Uganda's
Nationa Environment Statute of 1995.

As dready noted, over-reiance on command and control techniques can be counter-
productive. Increasing interest is now paid, notably by the OECD and aso in the 1993 Additional
Guidance, to complementary techniques that encourage best practice in the private sector. Large
scale devel opers may, for example, be encouraged or required to carry out their own audits of the
environmental impact of their activities and to make and submit periodic reports to the competent
authority.

Civil law remedies generdly include actions for damages, compensation and restitution and
provide one way of recognising the accountability of users to members of the public. The 1993

180 This summary is based on provisions translated by Aguilar, G. 1998. Legal Aspects ofthe
Conservation and Wise Useof Wetlandsin CostaRica. Itisnotknown how thissystemrelates
to the provisions and administration of criminal law in that country.

161 United Satesv. Jones, D. Md 25 May 25 1990, reported in National Wetlands Newletter, Vol.
12n°5,p. 23.
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Additiona Guidance specificaly recommends that it should be made possble to claim civil
damages from those responsible for unlawful introductions (of alien species).™

In practice, the use of these procedures to remedy environmental damage can be severely
circumscribed. Under most legdl systems, it is not possible to bring legal proceedings for damage
to the environment in its own right but only where such damage isincidental to aclaim for personal
injury, certain types of nuisance or property damage. Such proceedings can only be brought by the
person or entity that has sustained quantifiable damage to such interests. Many activities causing
genera wetland loss and degradation may therefore go unchecked because no person or body is
competent to bring legal proceedings. This constitutes a powerful disincentive to enforcement.

1% seedso Chapter 19.3 above.
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Legal Frameworksfor Regional and International Cooperation

The importance of internationa cooperation on wetland issues has away's been recognised within
the Ramsar universe. Article5 lays down open-ended requirementsfor Parties to consult each other
on the implementation of obligations arising from the Convention, with specific reference to
wetlands extending over the territory of more than one Party and shared water systems, including
river basins. In 1990, the COP mandated the Ramsar Bureau® to explore possible methods for
implementing Article 5, using existing mechanisms wherever possible: the subject will be further
considered by COP7 in 1999.

Article 5 has proved difficult to implement for political and legal reasons. Ramsar sites are
designated unilaterally by Parties and they are not required to consult other States sharing the water
system concerned before making such a designation. Cooperative management of shared water-
courses usualy depends on the existence or development of a separate legal and ingtitutional
framework. The Convention itself provides no international legal guarantees for the conservation
of listed or other wetlands against negative transboundary interference.

There are four main elements of frameworks for regiona and international cooperation. The
firgt threerelate to the management of shared water systems, transboundary wetlands and regional
networks, and certain wetland-dependent species. The fourth, discussed in thefina chapter of this
book, concerns organisationd and financial synergies to strengthen the effectiveness of interna-
tional institutions. These key components of wise use policy are discussed briefly in the following
chapters.

! Resolution 4.4 (Montreux, 1990). For amore detailed analysis of the issues, see generally de
Klemm, C. 1992. Legal Framewor kfor the Application of Article5 of theRamsar Convention.
Ramsar Bureau. On current Ramsar policy, see Ramsar Convention Bureau. 1998. Thekeyrole
ofwetlandsin addressing the global water crisis, Paper communicated to Contracting Parties
by diplomatic natification on 19 February 1998 and presented to the delegates a an
International Conference on Water and Sustainable Development, Paris 19-21 March 1998.

2 Timoshenko, A. 1991. Protection of Wetlands in International Law in [UCN 1991. Legal
Aspects of the Conservation of Wetlands at p. 30.
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Chapter 22
Management of Shared Water Systems

22.1 Evolution and Principles of International Law

Global freshwater requirements for domestic, industrial and agricultural uses are increasing
steadily and dl reglons are affected in some way by the problem of Water scarcity or pollution.

Thereisaserious "spatial mismatch between water resources and people."® By theyear 2025, over
twenty African countries with a total population of around 1100 million, are expected to suffer
severewater stress. Around 215 river basins and many groundwater aquifers are multinational and
it is estimated that 50 countries have 75% of more of their total areafaling within international river
basins, housing 35-40% of the world's population. Competition for limited freshweter resources
may threaten political and socio-economic stability: in many shared river basins, the allocation of
available water supplies is becoming increasingly contentious.* For humanitarian reasons alone,

cooperative legal and institutional frameworks for wise use of shared watercourses is essential.

The principle that waters in the same hydrographic basin are interdependent and should be
managed in aun|tary way regardless of administrativejurisdictional boundaries has long received
political support.> However, the protection of inland waters by international regulation is ahighly
complex matter, part|cularly where ariver basin is shared among severa independent States. Even
the lowest level of integrated management necessarily requires the conclusion of an international
agreement and the setting up of an international management body (the powers of which may vary
from those of a simple negotiating forum to rule-making by mgjority decision). This may be
particularly difficultin federal States, such asBelgium, wherejurisdiction over water resources and
programme implementation is divided between federal and the various state authorities.

Over centuries, States have tried to develop workable principles to balance the interests of
upper and lower riparian Statesin water flowing through their territory. Many bilateral and regiona
agreements were concluded which have contributed to the development of principles of interna-
tiond law inthis area, together with relevant case law. Some agreements embodied the principle
of equal apportionment, which holds that each riparian state has an equal right to use the water in
the river. However, principles of thiskind fail to address the finite nature of freshwater resources,
the need to safeguard water quantity as well as quality, the different positi on of downstream States
and the need to minimise and resolve conflicts befween riparian States® The most influential
attempt to formulate applicable rules was made in 1966, when the private International Law
Association formulated the non-binding Helsinki Rules on the Uses of the Waters of International

3 Acreman, M., Howard, G. and Pirot, J'Y. 1996. Reconciling Water Resour ces Management
and Wetland Conservation: A Key Challengefor Ramsar in the 21st Century at p. 1.

4 Khalastchi, R. 1996. Editorial to International Watercourses, Review of European Commu-
nity and International Environmental Law, Val. 5/2, pp. iii-v.

5 For example, in the (non-binding) European Water Charter adopted by the Council of Europe
in 1968.

6 'Equal right' is often considered as a 'free right' in practice: see Nollkaemper, A. 1996. The
River Rhine: from Equal Apportionment to Ecosystem Protection in International Water-
courses, Review of European Community and International Environmental Law, Val. 5/2, pp.
152-160, a p. 153).
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Rivers.” The Rules support the principle that there is acommunity of interests of States sharing the
same river basin and an obligation for upstream States not to cause sgnificant damage to
downstreamcountries.®

Initiatives for legal codification are remarkably recent. The UN International Law Commis-
son carried out a codification project of the international law of non-navigational uses of
international watercourses from 1970-1981,° on the basis of which Draft Articles were submitted
in 1994 and atreaty concluded in 1997 (see Chapter 22.2 bel ow). Over ashorter timeframe, the UN
Economic Commission for Europe undertook codification efforts which led to the adoption of the
Helsinki Convention in 1992 (see Chapter 22.3 below).

In summary, four key rules are now recognised in customary international law:*

 the duty to cooperate and to negotiate with a genuine intention of reaching an agreement;

 the prohibition of management practi ces likely to cause substantial and lasting injury to
other States;

« theduty of prior consultation;*

» the equitable utilisation of shared water resources (by dl riparian States).

Other principles, notably the 1978 UNEP Principles on Shared Natural Resources,™ also feed
into this body of international law and should shape nationa implementation.

Before summarising the most |mportant treaties in the areg, reference should again be made
to the 1991 Espoo Convention.™® This requires Parties to carry out an environmental impact
assessment for defined activities (Appendix 1) likely to have a significant transboundary impact.
These include potentially polluting activities, large-scale deforestation, large dams and reservoirs
and groundwater abstraction of an annua volume of water of over 10 million cubic metres. Where
the Parties so agree (itdics added), other activities likely to cause a significant transboundary
impact shall be treated as if they were listed in Appendix I. Appendix I11 lays down genera criteria

! Many other intergovernmental organisations, including the Council of Europe, the OECD and
the UN Economic Commission for Europe, also adopted decisions which influenced the
process of law-making in international water resources management: see Gundling, L. 1998.
International Environmental Law: Atmosphere, Freshwater and Soil. Course 7, Programme
of Training for the Application of Environmental Law. UNITAR.

8 Art. X, which predates Principle 21 of the Stockholm Declaration and Art. 3 of the Convention
on Biologica Diversity.

9 Pursuant to UNGA Res. 2669 (XXV) of 8 December 1970, para. 1.

10 After Caponera D. 1992. Principles of Water Law and Administration.

I Note that Art. 14 of the CBD establishes duties of information about and management of
environmental risk, particularly as this affects other States or areas beyond national jurisdic-
tion. Onthebasis of reciprocity, advanceinformation isto be exchanged about known activities
adverse to biodiversity, with the aim of concluding bilateral, regiona or multilateral agree-
ments asappropriate. Wheredamageiseither imminent or actual and grave, aParty must notify
potentially affected States immediately as well as initiating measures to prevent or minimise
the damage. Parties must promote national arrangements for emergency responses, interna-
tional cooperation and evenjoint international contingency plans.

12 See further Sands, P. 1995. Principles of International Environmental Law: Volume |
(Frameworks, Standardsand Implementation.)

13 See also Chapter 18 (environmental impact assessment) above.
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to assidt in determining the environmental 'significance’ of activities not listed in Appendix |. One
criterion specificaly relates to activities located in or close to an area of special environmental
sengitivity or importance, such as Ramsar sites. The fact that Ramsar sites are specificaly
mentioned provides important support for the implementation of Ramsar's Article 5. However, the
criterion of proximity is not of itself enough as some activities not listed in Appendix | may aso
affect Ramsar sites when carried out a long distance away.

22.2 Convention on the Law of Non-navigational Uses of
International Watercourses (1997)*

The Convention on the Law of Non-navigational Uses of International Watercoursesis aglobally
applicable framework treaty laying down the fundamental obligations and responsibilities of States
sharing the same hydrographic basin. Article 2 defines an international watercourse broadly, as a
"system of surface waters and groundwaters congtituting by virtue of their physica relationship a
unitary whole and normally flowing into a common terminus', parts of which are situated in
different States. This definition appliesto many wetlands as defined by the Ramsar: it encompasses
not only the main stem of ariver but also itstributaries, boundary straddling lakes and groundwater
which interactsin someway with surface waters. It does not apply to confined groundwater. A river
delta with multiple mouths would count as one international watercourse under the definition,
wheress separate drainage basins linked by manmade cands (e.g., the Rhine and Danube systems,
linked by the Rhine-Main Canal) would not.”®

Under the Convention, watercourse States'® may enter into watercourse agreements which
"adjugt” its prowsons to the characteristics and uses of dl or part of a particular international
watercourse.*” Every watercourse State may become party to any such agreement that applies to
the whole watercourse. Where an agreement applies only to part of awatercourse or to aparticular
project, programme or use, awatercourse State whose use of the watercourse may be significantly
affected by the implementation thereof has the right to participate in consultations and even to
becomeaparty under certain conditions.*

Watercourse States have the right to utilise an international watercourse in their respective
territoriesin an equitable and reasonable manner and the duty to participatein the development and

u Adopted in New York, 21 May 1997; not yet in force.

5 The International Law Commission adopted a separate Resolution on Confined Transbound-
ary Groundwater (Report ofthe International Law Commission on the work of itsForty-Sixth
Session 1994, UN GAOR, 49" Sess. Supp. no. 10, UN Doc.A/49/10 (1994). Thisrecommends
that States be guided by the Draft Articles where appropriate in regulating transboundary
groundwater and, in theevent of any dispute, consider resolving the disputein accordance with
the dispute settlement procedure established under draft Article 33 (See generaly McCeffrey,
S. and Rosengtock, R. The International Law Commission's Draft Articles on International
Watercourses: an Overview and Commentary, in RECIEL Vol. 5/2, pp. 89-96).

16 States that are party to the Convention and in whose territory part of an international
watercourse is Situated.

w Art. 3.
8 Arts 4.1 and 4.2.

273



Wetlands, Water and the Law

protection of that watercoursein the same manner.™® Article 6 setsout along list of factorsrelevant
to equitable and reasonable utilization. These include:

« factors of anatura character (hydrologicd, climatic, ecological etc.);

e the socid and economic needs and dependent populations of the watercourse States
concerned;

« the effects of the use on other watercourse States;

e conservation, protection, development and economy of use of the water resources of the
watercourse and the costs of measures taken to that effect; and

e the %/ailability of alternatives, of comparable vaue, to a particular planned or existing
use.

The weight to be given to each will vary: al relevant factors must be considered together and
a conclusion reached on the basis of the whole.

Other important genera principles concern the obligation not to cause significant harm
(Article 7); the genera obligation to cooperate (Article 8); and the regular exchange of data and
information (Article 9).

The Convention establishes a cooperation regime concerning 'Planned Measures (Projects).
Watercourse States must exchange information and consult one another on the positive effect of
planned measures. The process of notification and subsequent consultations and negotiations™ are
regulated in detail. The Convention provides for the possibility of "urgent implementation of
planned measures, where these are of the utmost urgency in order to protect public health, public
sefety or other equally important interests.?? Where amatter cannot be resolved to the satisfaction
of any of the States concerned, the dispute settlement procedures established under Article 33
become applicable.

The Convention devotes a whole chapter to Protection, Preservation and Management. It
requires watercourse States very generally, "individualy and, where appropriate, jointly, [to]
protect and preservethe ecosystems of international watercourses."* This obligation is fleshed out
by a series of more specific requirements which relate to pollution control; prevention measures
related to the introduction of dien or new species; and protection and preservation of the marine
environment, including estuaries.** Significantly, Watercourse States are required to enter into
consultation concerning the management of an international watercourse, which may include the
establishment of ajoint management mechanism.”

Watercourse States must cooperate in response to needs or opportunities for "regulation,”
namely "the use of hydraulic works or any other continuing measure to alter, vary or otherwise

9 Art.s.

20 Notethat under Article 10, in the absence of agreement or custom to the contrary, no use of an
international watercourse enjoysinherent priority over other uses, but in the event of aconflict,
specid regard shall be given to the requirements of vitd human needs.

21 Arts. 12-18.

2 Art. 19,

23 Art. 20, moddled on Art. 192 of the UN Convention on the Law of the Sea.
24 Art. 23: see dlso end of Chapter 14 above.

2 Art. 24. Management is defined to include planning of its sustainable devel opment, implemen-
tation of any plans adopted and the promotion of itsrational and optimal utilization, protection
and control.
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control theflow of the waters of the waters of an international watercourse." Cooperation includes
equitable participation by watercourse Statesin the construction and ma ntenance or defrayd of the
costs of such regulation works asthey may have agreed to undertake. *® States must also use their
best efforts to maintain and protect installations, facilities and other works related to an interna-
tional watercourse, including against willful and negllgent acts or theforces of nature, and consult
with other watercourse States under certain circumstances.”’

Lastly, as mentioned in Chapter 16 above, the Convention contains a series of obligations
related to the prevention of harmful conditions. Action for this purpose is to be based on the
precautionary approach.

22.3 Convention on the Protection and Use of
Transboundary Watercourses and International Lakes
(1992)*

The Helsinki Convention is open to dl countries in Europe, the United States and Canada. It
generdly requires dl Partles to take al appropriate measures to prevent, control and reduce any
transboundary impact;® to ensure that transboundary waters are used with the aim of "ecol ogically
sound and rationa water management, conservation of water resources and envwonmental
protection;" and to ensure conservation and, where necessary, restoration of ecowstems Their
actions are to be guided by the principle of prevention a source, the ?recautl onary principle, the
polluter pays principle and the principles of sustainable devel opment.

Riparian Parties must cooperate in the devel opment of harmonized policies, programmes and
strategies covering relevant catchment areas or parts thereof. Under Article 9, riparian Parties are
required to enter into or adapt agreements or other arrangements in order to define their mutual
relations and conduct regarding the prevention, control and reduction of transboundary impact so
as to comply with the basic principles of the Convention. Such agreements should provide for the
establishment of joint bodies empowered inter alia to collect data, elaborate joint monitoring
programmes, draw up inventories and el aborate emission limits andjoint water quality objectives.
Specific provision is made for coasta State Parties which are directly and significantly affected by
transhoundary impact to participate in the work of thesejoint bodies under certain conditions.

This mandatory provision regarding agreements™ may be implemented in support of Article
5 of the Ramsar Convention. It provides alegal basis for Parties to both the Helsinki and Ramsar

% Art. 25.
2T Art. 26.
2 Adopted in Helsinki on 17 March 1992; entered into force on 6 October 1996.

2 Art. 12 Impactis defined as "any significant adverse effect on the environment resulting from
a change in the conditions of transboundary waters caused by a human activity...".

0 Art. 2.2(a) (b) and (d).

3L Art. 2.3 and 2.5 ("water resources shall be managed so that the needs of the present generation
are met without compromising the ahility of future generations to meet their own needs).

32 TheHesinki Convention was the inspiration for the Agreement on the Protection of the Meuse
(sgned on 26 April 1994 by France, the Netherlands and the Brussels and Walloon Regions
in Belgium and, on 17 January 1995, by the Flemish Region): see Bouman, N. 1996. A New
Regimefor the Meuse in RECIEL, Vol. 5/2, 1996, pp. 161-168 at p. 165.
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Conventions to conclude or adapt agreements where Ramsar Sites and/or important wetland
complexes are likely to be threatened by significant transboundary impacts.

22.4 Regional Agreements for Specific Water Systems

Existing bilateral or multilateral watercourse agreements generally provide for the establishment
of river basin commissions or other institutions. The 1993 Additional Guidance endorsestherole
of such bodies in promoting wise use at regional and international level. Selected examples of
interesting regiona initiatives are given below.

22.4.1 Africa

The 1968 Algiers Convention generally provides that where water resources concern two or more
Contracting States, they must act in consultation and, if the need arises, st up inter-State
Commissions to study and resolvejoint problems.®

The 1972 Convention on the Statute of the Senegdl River® requires Parties to agree to any
project liable significantly to modify the water regime of theriver, its navigability, its agricultural
orindustria uses, the sanitary condition of itswaters, itswater level or thebiological characteristics
of its floraand fauna. 1t establishes the Organisation for the Development of the Senegal River to
coordinate research and devel opment work a ong theriver, apportion water between the parties and
regulate navigation, industrial and agricultural uses. There is no mention of envi ronmental
protection objectives. In contrast, the 1980 Convention creating the Niger Basin Authority™
mandates this body to undertake activities related to water control and utilization (including
prevention of drought, desertification, soil erosion and sedimentation) and environmental control
and preservation. Member States pledge not to undertake any work on theriver, itstributaries and
sub-tributaries under their terrltorlal jurisdiction which pollute the waters or modify the biological
features of the fauna and the flora®

The Convention establishing the Lake Chad Basin Commission® require States not to take
any mesasures liable to harm the regime and quality of the Lake's waters or the biologica
characteristics of the Basin's faunaand florawithout first notifying the Commission. Under special
regulations,® species protection measures must be harmonised and protected areas may be
established to preserve the fragile ecosystems around Lake Chad.

The 1987 Agreement on the Actl on Plan for the Environmentally Sound Management of the
Common Zambezi River System™ establishes a programme for environmentally sound water

B Art. V (Water).
34 Signed by Mauritania, Mai and Senegal.

% Signed in Faranah, 21 November 1980; in force since 3 December 1982. The signatories are
Benin, Burkina Faso, Cameroon, Chad, Guinea, Ivory Coast, Mali, Niger and Nigeria. The
Authority replaced the River Niger Commission established by treaty in 1964.

36 Art. 4.

37 Concluded on 22 May 1964 between the four riparian States (Cameroon, Chad, Niger,
Nigeria).

38 Joint Regulations on Faunaand Flora, adopted under the Agreement in Enugu on 3 December
1977.

3 Harare, signed and in force from 28 May 1987.
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resource management to strengthen regional cooperation for sustainable development in eight
African countries and to avoid possible conflicts over water resources. The Action Plan*® covers
environmental assessment, management and legislation. It establishesinstitutional® and financia
arrangements, including the crestion of a Trust Fund.

Under the 1994 Agreement on the Preparation of a Tripartite Environmental Management
Programme for Lake Victoria,* Kenya, Tanzania and Uganda have agreed to implement afive-
year programme to strengthen coordinated management of Lake Victoria's fisheries, water and
other resources. The Agreement addresses over-exploitation of fisheries resources and adverse
impacts on the lake ecosystem caused by agricultural and urban runoff and conversion of adjacent
wetlands. Emphasis is placed on the need for integrated cross-sectoral management of lake basin
resources, the strengthening and harmonization of regulatory frameworks and national capacity
building in the area of environmental management. The Parties have established aRegional Policy
and Steering Committee, assisted by aregiona secretariat. Two Task Forces respectively address
fisheries management and control of water hyacinth and other invasive weeds, and management
of water quality and land use, including wetlands. Each Party is required to establish a National
Secretariat to prepare national proposals for incorporation into regional programme components.

22.4.2 America

The 1909 Boundary Waters Treaty (US-Canada) is designed to provide principles and mechanisms
to help prevent and resolve disputes, primarily those concerning water quantity and water quality
along the boundary between the two countries. The Treaty established a bilateral organisation,
known as the International Joint Commission, which comprises three members appointed by the
US President and three appointed by the Canadian government and which is vested with
extraordinary judicial powers, including the arbitration of disputes.”® The Commission deals with
‘applications’ for the use, obstruction or diversion of waters that flow along and/or across the
boundary if such uses affect the natural weter levels or flows on the other side. It may issue 'Orders
of Approva' for such applications. The Commission appoints Boards of Control to report on
compliance with such Orders and may aso investigate specific issues or carry out monitoring at
government request. |mplementation of any recommendations made by the Commission is at the
discretion of the two governments. Public hearings and other forawhere interested members of the
public may maketheir views known are organized when such applications and references areunder
consideration.

The Great Lakes Water Quality Agreement, signed by Canada and the United States in 1972
and replaced in 1978, commits each country to restore and maintain the chemica, physica and
biological integrity of the Great Lakes Basin Ecosystem and sets out objectives and guidelines for
the achievement of this objective. A Protocol to the Agreement, signedin 1987, seeksto strengthen
its provisions, set timetables for implementation and increase accountability. Parties meet
biennially to discussprogress and report to the International Joint Commission. Annexes have been
concluded inter alia on contaminated sediments, groundwater and nonpoint sources of pollution.
The Commission monitors and assesses progress under the Agreement and advises the two

40 ZACPLAN, contained in Annex | to the Agreement.

41 The South African Development Community is responsible for implementing the Plan in
conjunction with an Intergovernmental Monitoring and Co-ordinating Committee, a Co-
ordinating Unit and national focd points.

42 Signed and in force from 5 August 1994.
43 A sSimilar Commission was established between US and Mexico in 1944.
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governments. Two bilateral boards have been established under the Agreement to advise the
Commission: the Great L akes Water Quality Board and the Great L akes Science Advisory Board.

22.4.3 Asia

The lower riparian States of the Mekong (Cambodia, Laos, Thailand and Vietnam) have long
cooperated in the planning and investigation of water resource development projects. An early
ingtitution, the Mekong Committee adopted legd principles to protect navigation and ensure
minimum summer flows in the downstream reaches of the Mekong. The most important of these
was the Joint Declaration of Principles for the Utilization of the Waters of the Lower Mekong
Basin.* This gave the Committee power to approve mgjor unilateral appropriations of mainstream
waters by the Parties as well as extra-basin diversions, but these ingtitutional powers were found
to be flawed because the Committee's own statute did not invest it with approval functions. Other
conflicts arose after the construction of dams upstream by China, without prior notification to the
downstream riparians.

After three years of negotiations, the new Agreement on Co-operation for the Sustainable
Development of the Mekong River was signed on 5 April 1995 by Cambodia, Laos, Thailand and
Vietnam. It establishes clear principles for intra-basin water use and inter-basin diversions and
provides for the establishment of anew Mekong Commission whose organs will include aCouncil
of Ministers, aJoint Committee and a Secretariat. The Commission has express powersto approve,
under certain circumstances, water uses and diversions. The Agreement is open to upper riparians,
such as China.

Bilateral cooperation between India and Bangladesh has also experienced difficulties. After
Indiahad constructed the Farrakabarrage system in 1970, it unilaterally withdrew dry season flows
from the Ganges, causing serious impacts for agriculture, fisheries, forestry, navigation and
drinking water supply amongst the Ganges-dependant population of Bangladesh. Severd bilateral
instruments have been concluded to address the problem, the most recent expiring in 1986 without
agreement on water sharing arrangements.®

22.4.4 Europe

The Central Commission for the Rhine was established by the ViennaPeace Congressin 1815 and
modified by successive multilateral agreementsupto 1963, when the International Rhine Pollution
Commlsson was formally established by treaty. Under its auspices, a series of pollution control
instruments™® has been adopted, together with an integrated approach to the management of threats
to the Rhine ecosystem and restoration of the main stream of the Rhine and connected banks and
aluvid areas. In 1994, the 11th Ministerial Conference adopted the Ecological Master Plan for the
Rhine (known as Salmon 2000). Severa riparian States have initiated projects for recovery of
natural vegetation, increased flooding of floodplains and compensation for farmers alowing

431 January 1975, based on the 1966 Helsinki Rules.

45 Caponera, D. 1996. Conflicts Over International River Basinsin Africa, theMiddle East and
Asia in International Watercourses, Review of European Community and International
Environmental Law, Vol. 5/2, pp. 97-106, at p. 103).

461976 Convention on the Protection of the Rhine Against Pollution Caused by Chlorides (as
supplemented by an Additional Protocol in 1991); 1976 Convention for the Protection of the
Rhine against Chemica Pollution.
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adjacent farmland to revert to its natural or semi-natural state. The Stork Plan adopted by the
Netherlandsin 1986 is designed to restore the natural character of cultivated floodplains, Partly by
the removal of summer dikes, natural grazing and creation of reserves in river meadows.”’

After massivefloodingin 1993-4 and 1994-5, the Rhine Commission adopted the Declaration
of Arieson 4 February 1995 which recommends improved management of floodplains within river
ecosystems. It calls on riparian States to revise their land-use planning to increase the use of flood
plainsfor flood control, create new retention areas, restore naturd areas along theriver, rehabilitate
canals in the drainage basin as natural streams and prevent further urbanisation in flood plains.
Planning ministers issued a further Declaration on 30 March 1995 calling for coordinated
transboundary land-use planning programme a ong the Rhine. The Rhine Commission developed
aforma grategy for reduction of flood damage in December 1995.

Other important watercourse agreements in Europe include the 1990 Convention on the
International Commission for the Protection of the Elbe™ and the Convention on Cooperation for
the Protection and Sustainable Use of the Danube River of 1994.%

A see generally Nollkaemper, A. 1996, supra n. 6 at pp. 156-160.

48 Magdeburg , 8 October 1990; signed by the European Community, the former Czech and
Sovak Federative Republic and the former Federal Republic of Germany.

49 Sofia, 20 June 1994: signed by Austria, Bulgaria, Croatia, Germany, Hungary, Moldova,
Romania, Slovenia and Ukraine. This Convention replaces the 1958 Convention on Fishing
in the Waters of the Danube.
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Chapter 23
Management of Transboundary Wetlands and
Regional Networks

International boundaries® throughout the world have generally been drawn for political rather
than environmental reasons. Frequently, they transect an ecological unit, such as a watershed or
mountain range, or are delimited down the middle of the channel of an international watercourse.
Border regions are often particularly rich in biological and landscape diversity because they are
located in remote areas and/or have restricted access and land uses for military reasons (asin the
demilitarised zone between North and South Korea).

Regiona cooperation is essential for effective management of artificially-divided ecologica
units; wetlands, in particular, need to be safeguarded against the impacts of activities carried out
in the same catchment area across ajurisdictional boundary. Transboundary cooperation (TBC)
can deliver benefits for sustainable development, cultural diversity and regiona stability (by
addressing causes of resource-based conflicts).

The Ramsar Strategic Plan actively supports the identification of transfrontier wetlands of
internationa importance (including those with shared catchment/river basins) and encouragement
of the preparation and implementation of joint plans for such sites, using a catchment approach.’
Severa other treaties contain measures for transboundary cooperation on important areas:

e The 1972 World Heritage Convention specifically requires its Parties not to take any
deliberate measures which might directly or indirectly damage World Heritage Sites
Stuated on the territory of other Parties. At least eight sets of adjacent protected areas are
now loosely designated as transboundary World Heritage properties. These include the
Brazilian and Argentine parks which surround the Iguazu Falls and proximate sites in the
Sundarbans mangrove reserve of India and Bangladesh. In both of these cases, there is
relatively little cooperative management at the moment, although thisis being encouraged
by UNESCO's World Heritage Committee. Frequently, one site has been listed beforeits
neighbour on the other side of the border: CostaRica's TalamancaRange waslisted seven
years earlier than La Amistad International Park, Panama (1983-1990).

* In Europe, Parties to the 1979 Bern Convention undertake to co-ordinate efforts for the
protection of natural habitats when they are situated in frontier areas. The 1982 Benelux
Convention® calls for the development of "protection and management concepts for
transboundary natural areas and landscapes of value', the establishment of inventories of
such areas and mutua consultation on development prOJ ects which might adversely affect
such transboundary areas. The 1991 Alpine Convention® goes much further, laying the
basis for international management of ecosystems which cross national boundaries: it
establishes a general framework to apply the precautionary principle, the polluter-pays

%0 References to international borders should as appropriate be interpreted to apply to internal
jurisdictional borders in federal or decentralised countries, where competence for nature and
landscape management is delegated to the subnationa units.

51 Operationa Objective 7.1, which develops Recommendation 5.3 (Kushiro, 1993).

52 Convention on Nature Conservation and Landscape Protection, concluded between Belgium,
Luxembourg and the Netherlands.

53 Convention ontheProtection of the Al ps (Salzburg, 7 November 1991, inforce 6 March 1995);
a Protocol on Nature Protection and Landscape Conservation was adopted in Chambéry,
France on 20 December 1994.
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principle and the principle of co-operation to preserve and protect the Alps, taking into
account the equitable interests of al Alpine States and ensuring the sustainable use of
natural resources.

* In South-East Asia, the 1985 ASEAN Agreement generally requires Parties to cooperate
in conserving and managing shared resources and border or contiguous protected areas.

» Three of the protected area protocols to the regiona seas conventions promote interna-
tional cooperation in the establishment of protected areas along the border or the limits of
national jurisdiction between two Parties> The relevant provisions (with certain differ-
ences) providethat if aParty intends to establish aprotected area contiguous to the frontier
of another Party, the competent authorities of the two Parties must consult each other with
aview to reaching agreement on the measures to be taken and shall, among other things,
examine the possibility of the establishment by the other Party of a corresponding
protected area. The Kingston Protocol for the Wider Caribbean aso promotes the
devel opment of cooperative management programmes for contiguous protected areas or
buffer zones.

In practice, the interface between legad systems and ecologica unit management across
jurisdictional boundariesispoor. Improving mattersispolitically and legally complex. A protected
areain aborder region usualy comes under the same legidative and institutional regime as any
other protected areain that country. The components of this regime ceaseto apply at the border with
the neighbouring state. In practice, this means that different parts of one ecologicd unit are
commonly managed by different institutions, with different powers, duties and priorities. Different
laws apply and the congtituent parts of an ecologica unit may have quite different historical
backgrounds and different legal protection objectives or status. This makes it extremely difficult
to rationalise management operations and to promote the perennity and integrity of atransboundary
natural area or landscape unit.

International designation of a Ramsar or World Heritage site or a biosphere reserve does not
get round this problem. Firstly, designations are amost always unilaterally proposed by the Party
on whose territory a site is situated. Secondly, that Party is legaly free to decide how to manage
the site in question.>

There are also many constraints of anon-lega character. The different levels of development
in neighbouring countries are particularly obviousin border regions. This can increase pressureon
natural resources on one side of the border (e.g., lower land prices, cheaper labour, less rigorous
legal standards or enforcement, greater need for hard currency, pressure to accderate indugtrial
development and construction of transport links).* Open cooperation may be hampered by
deeply-rooted socia tensions and historic separation lines.

Flexible progressive techniques are thus essential to building bridges and harmonising
resource management across boundaries. The few examples given below |IIustrar[e the diversity of
possible approaches that can be adapted to transboundary wetland ecosystems.™

% Geneva Protocol (Art. 6), Nairobi Protocol (Art. 13) and Kingston Protocol (Art. 9): the
exception is the Paipa Protocol. See generally Chapter 8.2.3 above.

The treaty or programme concerned may of course recommend management prescriptions, as
has been done by the Ramsar COP.

5% See generdly Brunner R. 1999. Transboundary Protected Areas in Europe. IUCN World
Commission on Protected Areas (WCPA).

57 For ussful background and case studies from other parts of the world, see generally Conference
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The earliest transboundary park was the Glacier/Waterton park established across the US-
Canada boundary. Waterton Lakes (Canada) was first designated as a forest park inter alia to
protect the headwaters of theriver for irrigation purposes and was upgraded to national parkin 1911
after pressure from private conservation associations concerned about proposed oil exploration and
associated activities in the area. The American park component was designated later, again after
private lobbying over plans of lumber companies to log lands in the future park. In 1932, the
respective governments enacted legidation designating their respective parks as part of an
international peace park "for the purpose of establishing an enduring monument of nature to the
long-exigting relationship of peace and goodwill between the people of and Governments of
Canadaand United States'. Legally, each park remains entirely subject to national legidation, but
management planning and implementation has become increasingly coordinated especially from
the 1970s onwards. Although a strip of vegetation has traditionally been clear-cut aong the
international boundary (6m in width), itisintended to amend the legidation to allow the vegetation
toregenerateacrosstheborder.®

Some of the longest-established parks were created to reduce border tensions and improve
bilaterd relationships, but their primary functions are now nature and landscape management,
tourism and recreation. In Europe, three transboundary parks were set up aong the Polish-
Czechodovak border under an agreement concluded in Krakow in 1924: the purpose was to bring
to apeaceful end litigation between the two countries over the frontier line in the Tatras mountain
range. Seventy-five years later, joint councils operating in each country provide a forma
framework for consultation and co-operation between the Park authorities in respect of scientific
research, visits by tourists, fore and wildlife management and the harmonization of park
regulations. The areaincludes some subarctic peatbogs listed as Ramsar sites.

More recently, multilateral management of listed Ramsar sites in the Danube floodplain has
been ingtituted between Austria, Hungary and Czech/Slovak Republics. France and Germany are
ingtituting transboundary cooperation for management of parts of the Rhine, designed inter alia to
protect the remaining alluvial forests on both sides of the river and to maintain the water table in
these forests. Transboundary cooperation is currently being developed for the largely unspoiled
Drau-Mur river ecosystem and landscape complex which extends into five countries: Austria,
Sovenia, Croatia, Hungary and Y ugodavia. One of the most pressing problems is the proposed
congtruction of dams on thelower reaches of the Drau for the production of hydro-electrical energy.
Studies have indicated that the project would seriously modify the water regime necessary for the
conservation of adluvia forests legally protected aong the Hungarian part of the river. TBC
procedures must therefore address possible multilateral conflicts of interest.®

Proceedingsof Parksfor Peace: I nter national Conferenceon Transboundary Protected Areas
asa Vehiclefor International Cooperation (Somerset West, Cape Town, 16-18 September
1997); and Thorsell, J. (ed.). 1990. Parks on the Borderline: Experience in Transfrontier
Conservation.

% sSeegenerdly McNeil, R. 1990. International Parksfor Peace in Thorsell, supra n. 57.

59 McNeil, ibid. Seealso Westing A. (ed.). 1993. Transfrontier Reservesfor Peace and Nature:
A ContributiontoHuman Security and A Proposal to Declarethe Sr Creek Transborder Area
between India and Pakistan a Part of a Protected Wetland, published in Disarmament Forum
Vol. I,no. 1, 1999).

60 Seegenerdly Arendset al. 1995. Transboundary Biodiversity Conservation: Selected Case
Studiesfrom Central Europe.

61 Brunner. R; supra n. 56, citing the 1991 Report on the Danube Auen National Park (Report
of the Hydraulic Engineering Planning Group on Ecology of Alluvia Forests, Vienna).
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Inpartsof Central America® transboundary protection techniques have been used proactively
to rebuild confidence and reduce political tension after the ending of hostilities. The San Juan River
Watershed between Nicaragua and Costa Rica was previoudy subject to military activity and
extensive rural migration across boundaries. It has now been included within the system of
'international protected area for peace' (Sistema de Areas Protegidas para la Paz (Si-a-Paz)).
Pursuant to aletter of intention signed between the two governments, ajoint action plan is now
being prepared.

The Trifinio Conservation and Development Zone, a trilateral biosphere reserve, was
established under an agreement between El Salvador, Guatemalaand Hondurasin November 1987.
Its objectives include regional integration and conflict resolution: the Zone is intended to provide
an example of what could be achieved in other binational or trinational border areasin the Central
American region. The competent authorities of each of the three countries retain management
responsibility for the areas under their respectivejurisdictions, but measures should be based on
ajointly-devel oped management plan.

An ‘'international friendship park' has been established on either side of the Rio Grande River,
which defines part of the boundary between the United States and Mexico. Because the river
changes its course, certain areas developed a peculiar legal status over the years, sovereignty
apparently shifting between the two nations.® Partly for this reason, two reservoirs (Amistad and
Falcon) have been designated as shared areas and are now administered by the US-Mexico
International Boundary and Water Commission.

In South Africa, the private Peace Parks Foundation was esteblished after the end of the
apartheid regime. It generates funding from business sponsorship and private donations in order
to promote new types of areabased cooperation for sustainable development and community
benefit across borders shared with six other countries.®

There arerelatively few examples of treaties creating transboundary protected areas. In 1964,
ajoint nature park was established by treaty between Luxembourg and the German Land of
Rheinland-Pfalz. This establishes aJoint Commission to which the two Governments must submit
their park management plans for information. The Commission may make recommendationsto the
Governments on future management programmes and for the harmonisation of national regulations
and other measures.

This review of exigting initiatives ends with two examples of regional cooperatl on on coastal/
marine ecosystems. A 1978 treaty between Australia and Papua New Guinea®™ addresses issues
related to sovereignty, maritime boundaries and conservation. The treaty establishes a protected
zone, in whichthetraditional livelihoods, fishing and movement of the traditional inhabitants must
be protected and the marine environment and indigenous fauna conserved. Each Party must useits
best endeavors, in and around the protected zone, toidentify and protect species of indigenous fauna
and florathat are or may become threatened with extinction, to prevent the introduction of species
of fauna and flora that may be harmful to indigenous species and to prevent and control pollution
or other damage to the marine environment from sources and activities under their jurisdiction or
control. The treaty establishes the Torres Strait Joint Advisory Council to advise the Parties.

62 See generally Weed. T. 1994. Central America's "Peace Parks' and Regional Conflict
Resolution. In International Environmental Affairs, Vol. 6, no. 2, Spring 1994.

8 McNeil 1990, supra. n. 58.
See generally Conference Proceedings, supra n. 57.
8 Concluded in Sydney on December 18, 1978 ((1979) 18 ILM 291).
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Lastly, the well-known case of the Wadden Sea provides an example of TBC in action.%
Denmark, Germany and the Netherlands have cooperated for thirteen years to conserve this Iarge
complex of shallow waters, sand-banks and mudflats which is an important Ramsar site (8000 km?
aong a coastline of about 500 km: its saltmarshes done contain some 250 endemic species, sub-
species and ecotypes). Early cooperation was hampered by the number of overlapping ingtitutions
with competence over different functions or parts of the areaconcerned. The trilateral cooperation
has therefore been progressively streamlined and formalised. Under the 1982 Joint Declaration on
the Protection of the Wadden Sea, the governments agreed to promote coordinated implementation
of the Ramsar, Bonn (CMS) and Bern Conventions. In 1987, they signed an agreement to manage
the Wadden Seaas an ecological unit and, for this purpose, established the Common Wadden Sea
Secretariat. This body, based in Germany, guides and coordinates trilateral strategy and action for
the conservation and management of the Wadden Sea. It also administers the 1988 Agreement on
the Conservation of Seds in the Wadden Sea which was the first agreement concluded under the
BonnConvention.”’

Wiseuseis usad as acommon organising principle by these three countries with their different
legal and administrative systems. Common management principles have been adopted to guide
operational decision-making by the respective national authorities. These include inter alia the
principle of prevention, the precautionary approach, the trandocation of harmful activities to less
ecologically fragile areas and the principles of compensation and restoration. Specific objectives
have now been st by the Parties in respect of each of the common uses, impacts and human
activitiesin the area(seadefence, saltmarsh management and dune protection, fisheries, recreation,
hunting, pollution and bird conservation). A coordinated management plan establishes different
categories of zones. Consideration is being given to designating adjacent buffer zones in order to
regulate external activities which adversely affect the Wadden Sea ecosystem.

These examples show that pragmatism and patience are preconditions for successful TBC.
Each case will depend on prevailing local conditions (clear or disputed sovereignty, presence or
absence of tension, land ownership/tenure regime, etc.), political will and, in many cases, the level
of interest and assistance from intergovernmental bodies or international NGOs. The Central
American initiatives cited above could not have been achieved without top-level political support
and vison. At grassroots level, nothing will succeed in the long-term without systematic
involvement of local communities, backed up by education and increased opportunities. NGOs and
other private organisations can be remarkably influentia in initiating or supporting change.

There is of course no blueprint for what will work in a given situation. Where cooperation is
working reasonably well, for instance, it may be considered unnecessary to move on to moreformal
arrangements. TBC is of course not restricted to conventional protected areas: the areas concerned
may be managed for multiple use and used as afocus for integrated conservation and devel opment
planning in border areas and watersheds. This can help to foster a sense of mutual cooperation, to
resolve long-standing conflicts and to provide an incentive for conflict avoidance in the future.

Drawing on these examples, it is possible to identify a possible hierarchy of components for
transboundary cooperation, each with strengths and weaknesses.®

% Thisiscited in The Ramsar Convention Manual: A Guideto the Convention on Wetlands. 2™
edition.

67 See dlso Chapter 24 below. For further information see generally van der Zwiep and Backes.
C. 1994. Integrated Systems for Conservation of Marine Environments, Nomos
Verlagsgesdl schaft.

8 See generally Conference Proceedings, supra n. 57.
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» Informa cooperation is an invaluable way to build familiarity and mutual trust between
protected area managers, but does not provide a legd basis for collaboration on dl
management functions. Operationd matters that do not usudly require legal backing
include cooperation on tourism, recreation, research, joint publications and possibly gaff
exchanges: they excludejoint planning and law enforcement (e.g., regulatory conservation
measures, controls on illegal taking and trade, search and rescue, fire prevention,
emergency measures, wardening procedures, border crossing points). Good persona
relations provide the best basis for cooperation across borders and can make it easier to
tackle bureaucratic resistance at higher level. Informa approaches can help to build
political awareness and may pave the way for more forma future cooperation.

» Administrative coordination between protected area departments can deliver more sys
tematic cooperation. By way of example, a Cooperation Charter has been signed between
the French and Spanish nature conservation administrations in respect of the Pyrenées/
Mont Perdu area. Depending on the countries concerned, the potential for bilateral
administrative cooperation may be quite restricted without a legidative basis or at least a
political decision a government level. This is epecidly true where extra finance is
required.

» Political undertakings establish a firm (but usudly non-binding) basis for inter-govern-
menta TBC. These may take the form of signed Heads of Agreement between heads of
state, in which the participation of government agencies is clearly defined in the aress of
tourism, environment, public works, agriculture and so on. In the Augtrdian Alps,
cooperative management by three Australian States and the Commonwedth of Austrdia
is carried out under aMemorandum of Understanding signed in 1986 and revised in 1989
by the four competent Ministers.*®

» Forma agreements (treaties) will usualy be necessary to institute comprehensive trans-
boundary cooperation through aspecial lega and institutiona framework. They can create
a unified authority with lega personality for the whole area or, where this is politically
unacceptable, designate parallel ingtitutions in each country which are legdly required to
cooperate and undertakejoint planning and management. Treaties and supporting legis-
lation should aso clarify or amend the statutory duties of other departments whose
activities potentially affected the border areasin question. Thiswill amost dwaysinclude
the ministries for foreign affairs and for defence and security.

A treaty should require the respective governments to harmonise implementation of agreed
principles and objectives in national legislation and management practices. It should provide for
the development of a joint management plan or, faling this, agreed guidelines for separate
management plans. A treaty can provide for zoning of the whole area by joint decison of the
competent authorities, after proper consultation with local populations and user groups on either
side of the border. Unified rules should cover wardening, prohibited or restricted activities and
dispute resolution, preferably through locally-based non-judicial procedures. A treaty is essentia
if specia law enforcement and customs procedures are to apply within the transboundary area as
awhole. Thesameistrueif financial commitments areto be made between different political units.

Advanced TBC instruments involve the voluntary and mutual limitation of certain sovereign
rights, possibly through the transfer of certain attributes of sovereignty to some form of interna-
tional management body of apublic character. Where thisisimpaossible or inappropriate, one sate
can nevertheless take unilateral steps to create a favourable climate for TBC. This has often
happened in the past when the ecological importance of aborder areais acknowledged and legally

9 Hamilton L. etal. 1996. Transborder Protected Area Cooperation.
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protected earlier in one country. In such cases, the neighbouring country should be encouraged -
and possibly assisted - to manage the remaining part of the ecological unit on its own territory for
compatible conservation objectives. During atransition period, common (non-binding) guidelines
could be developed to harmonise management priorities and practices.

Transboundary conservation areas can form an important component of regional ecological
or flyway networks. The creation of networks within and across national boundaries is once again
a gradua process dependent on international cooperation and joint planning. It requires the
identification of appropriate areas (habitat types meeting certain criteria, feeding and wintering
sites, etc.) and the development of appropriate management regimes in each of the countries
concerned.

The network concept evolved in recognition of the needs of migratory waterfowl which
require acomprehensive series of intact wetlands during their annual migration cycle. The Ramsar
COP actively supports the establlshment of international networks of wetlands with significant
ecological or hydrological links.” In recent years, there has been a proliferation of networks for
coordinated conservation of repr&entatlve or threatened ecosystems. These include the World
Network of Biosphere Reserves,” the Meso-American Biodiversity Corridor, the emerging Green
Belt of Fennoscandia (Finland, Norway and Russia) and the Pan-European Ecological Network,”
which provides specifically for a European coastal and marine network. The Natura 2000 network
crested pursuant to the EC Habitats Directive isintended to "enable the natural habitat types and
the species habitats concerned to be maintained or, where appropriate, restored a a favourable
conservation status in their natural range". The Directive lays down exceptionaly detailed
procedures for the nomination, scientific approval and inclusion of sitesin this coherent ecological
network. It promotes the targeted conservation of linear landscape components which sustain wild
speciesintheir own right and aso promote genetlc exchange by enabling animalsto passin security
between natural areas included in the network.”

Regiona networks, including but not restricted to protected areas, are capable of much wider
development as atool for wise use and international cooperation. Their catalyst role for migratory
bird flyways is discussed in the course of the next chapter.

0 Recommendations 4.4 and 4.12 (Montreux, 1990); Kushiro Statement (Resolution 5.1,
Kushiro 1993).

1 Adopted by UNESCO in November 1995: see Chapter 8.2.1 above.

72 Egablished under Action Theme 1 of the 1995 Pan-European Biological and Landscape
Diversity Strategy, discussed in Chapter 8.2.2 above.

73 See Chapter 8.2.2 above.

287



Wetlands, Water and the Law

288



Chapter 24
Management of Wetland-dependent Species

Many wetlands are best known for the migratory species they house, even if these species spend
only part of their lives or certain seasons in wetlands. Migratory waterfowl are amongst the most
charismatic and best-studied of wetland-dependent species and bird migrations are known to cover
enormous distances (Arctic terns winter in the Antarctic whilst many European birds winter in
Africa). Marine migratory species partially dependent on wetlands include some seals, marine
turtles, many fish and certain crustaceans. Some breed or grow up on or near coasts, athough they
spend their adult lives further out to sea, whilst other speciesreturn to wetlands every year. By way
of example, the grey whale breeds in the shallow lagoons of Bga Californiain Mexico but travels
huge distances to spend the summer in the Arctic seas rich in plankton. Freshwater migratory
species include severd species of cetaceans living in Amazonia or in the rivers of the Indian
sub-continent, certain aguatic tortoises in tropical America and many fish.

For much of this century, legal responses to migratory species conservation have taken the
form of unconnected regional agreements of limited scope. The Ramsar Convention was an
important step forward, declaring that waterfowl "in their seasonal migrations may transcend
frontiers and so should be regarded asan international resource”.”* The ethos of state responsibility
for coordinated protection of migratory species has aso been incorporated into most regional
conventions, including the Western Hemisphere, Algiers, Bern and ASEAN Conventions, which
respectively apply to America, Africa, South-East Asiaand Europe. The 1985 ASEAN Agreement
recognises, for the first time in aregional instrument, that migratory species are shared resources
and establishes binding rules for cooperation in their conservation, management and where
appropriate, exploitation. The 1992 Habitats Directive providesfor theimplementation of the Bern
Convention within the EU and establishes species protection measures linked to a series of
Annexes conferring different levels of protection on plant and animal species.

The 1979 Convention for the Conservation of Migratory Species of Wild Animals (CMS)”™
establishes aglobd mechanism for developing and coordinating conservation measures for any
migratory species.”® This treaty offers powerful support to the Ramsar Convention on issues
related to wetland-dependent species. Whilst Ramsar is mainly focused on ecosystems, it has
broadened its species-based criteriafor ste listing beyond waterfowl, specificaly to include fish.
CMS is focused on species, but lays down requirements to control habitat destruction, excessive
hunting and degradation of feeding sites. Many Agreements developed under CMS function as
instruments for wetland biodiversity conservation, notably the 1995 Agreement on the Conserva-
tion of African-Eurasian Migratory Waterbirds (see below).

Parties arerequired to adopt strict protection measures for endangered migratory specieslisted
in Appendix I, which currently includes four species of whale, the monk seal, the Siberian crane,
white-tailed eagle, white-headed duck and six of the seven species of marine turtle. They must
endeavour to conserve and, where feasible, restore the important habitats of these species; to
prevent, remove, compensate for or minimise the adverse effects of activities or obstacles that
serioudly impede or prevent migration; and to prevent, reduce or control factors that endanger or
arelikely to endanger these species, including strictly controlling the introduction of, or controlling

74 Paragraph 5, Preamble.

75 Concluded in Bonn on 23 June 1979; in force 1 November 1983.

76 Defined as "the entire population or any geographically separate part of the population of any
gpecies or lower taxon of wild animals, a Significant proportion of whose members cyclically
and predictably cross one or more national jurisdictional boundaries” (Art. 1.1.(a)).
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limiting or eliminating, aready introduced exotic species.”” They must aso prohibit any "taking"
of such species, defined to include capturing and harassing aswell as hunting, fishing and deliberate
killing. Limited exceptions are possible in specific cases (e.g., for scientific purposes or to satisfy
the needs of traditional subsistence hunting), provided that these are precise as to content, limited
in gpace and time and do not operate to the disadvantage of the species concerned.

Parties must also endeavour to conclude multilateral agreements for the conservation and
management of migratory species that have an unfavourable conservation status or would benefit
significantly from international co-operation. There are three categories of reg|onal instruments,
collectively known as Agreements, which may be concluded for this purpose. " These are
described in Box 3.

Box 3. Categories of Agreements Under the Convention on
Migratory Species

Agreements concluded pursuant to Article 1V.3 are intended to benefit migratory species
listed in Appendix 11, especially those with an unfavourable conservation status, over their
wholerange. Appendix Il contains amuch larger number of species, the vast mgjority of which
are birds: all the Anatidae (geese and ducks), al the diurnal birds of prey (except the non-
migratory secretary-bird), all thewading-birdsbelonging totheCharajrudaemd Scolopacidae
families and, of the songbirds, the entire Muscicapidae family.” This appendix is therefore
applicable to around 2,000 species of birds, nearly aquarter of bird species known to exist. It
also lists certain populations of seals and several species of smal cetacean, al the marine
turtles and two other reptiles. Where amigratory species is endangered and likely to benefit
from international co-operation to promote its conservation, it may be listed in both Appen-
dicesif circumstancessowarrant. %

The object ongreements must beto restore the migratory species concerned to a"favourable
conservation status'.® They are open to accession by al Range States™ of the species
concerned, including those that are not Parties to CMS. Guidelines on their substantive
content, including habitat conservation and restoration and maintenance of a network of
suitable habitats appropriately disposed in relation to migration routes, arelaid downin Article

continued on the next page

™ Articlelll.

8 |t is beyond the scope of this book to go into detail about the substantive and procedural
requirements of the different categories of Agreements: see further draft Guidelines on the
Har monisation of Agreements; deKlemm, C. and Shine, C. (UNEP/CM SConf 5.10,25 March
1997), which will be considered by the sixth meeting of the Conference of the Partiesto CMS
in Cape Town, South Africain November 1999.

7 Used in the broad sense which thus consists of nearly 1,400 species.

80  ArticlelV.2. Speciescurrently listed in both Appendicesinclude the monk seal, several species
of crane and four marine turtles.

81 Asdefined in Art. 11 .c).

8 Art.1V.2. TheConvention definesaRange State of agiven migratory species as"any State (and
where appropriate any [regional economic integration organisation]) that exercisesjurisdic-
tion over any part of the range of that migratory species, or a State, flag vessels of which are
engaged outside national jurisdictional limitsin taking that migratory species’ (Articlel.1.(h)).
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Box 3. Categories of Agreements Under the Convention on
Migratory Species

continued from the preceding page

V. Ingtruments concluded to date include the 1991 Agreement on the Conservation of Batsin
Europe andthe 1995 Agreement on the Conservation of African-Eurasian Migratory Waterbirds.

Agreements in the form of treaties may be concluded for any population or any geographically
separate part of the population of any species or lower taxon of wild animals, members of
which periodicaly cross one or more national jurisdictional boundaries (Article 1V.4). They
are particularly suitable for species or populations which cannot be listed in Appendix 11
because they do not fulfil the listing criteriain Article V. 1 or the Convention's definition of
"migratory”. Such Agreements may have aterritorial scope narrower than the range of the
species concerned and be closed to certain Range States. Agreements in this category
concluded to date include the 1990 Agreement on the Conservation of Sedls in the Wadden
Seq, the 1991 Agreement on the Conservation of Small Cetaceans of the Baltic and North Seas
(ASCOBANS), and the 1996 Agreement on the Conservation of Cetaceans of the Black Sea,
Meditgrmean Sea and Contiguous Atlantic Area (ACCOBAMYS). The latter is not yet in
force.

Memorandaof Understanding (MOU), also adopted under ArticleV .4, areintended toinitiate
and co-ordinate short-term administrative and scientific measures to betaken by Range States,
often in collaboration with specialised international NGOs. They are not legally binding but
nonetheless congtitute officid undertakings signed by authorised government representa
tives, usudly from the wildlife departments of the States concerned, which should be
implemented fully.® They generally enter into force on the date of signature for a specified
duration and contain specific conservation undertakings from each State in an annexed Action
Plan. They provide a relatively simple way to establish a limited framework for regional
cooperation for the conservation of certain migratory species, possibly as an interim step to
the conclusion of a binding Agreement. Two MOU have been concluded to date: the 1993
Memorandum of Understanding concerning Conservation Measures for the Siberian Crane
and the 1994 Memorandum of Understanding concerning Conservation Measures for the
Slender-billed Curlew.®

Whilst this two-tier system (Convention/Agreements) can appear cumbersome and time-
consuming, it does provide aflexible framework for the conclusion of instruments tailored to
specific regional and conservation requirements.®

A draft Agreement for the conservation of the Asian Houbara Bustard Chlamydotis undulata
macqueenii is currently being prepared.

A weskness of non-binding agreements is that States cannot be required to make financid
contributions. However, there is nothing to prevent MOU from stating that Parties should use
their best endeavours to this end or to stop a State from providing technical and financia
assistance to signatory States on a purely voluntary basis.

A MOU for the conservation of the population of the Greater Bustard Otis tarda in centra
Europe is currently being prepared.

See further Shine, C. 1998a. Perspectives on Compliance with Soft Law:a Comparative
Analysis of Selected Agreements concluded pur suant to the Convention on the Conservation
of Migratory Species of Wild Animals.
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With regard to b| rds, the Agreement on the Conservation of African-Eurasan Migratory
Waterbirds (AEWA)® isthe most ambitious yet concluded under the auspices of CM S. It took ten
yearsto negotiate. The AEWA has 117 Range States and ap £I|$to thewholeof Africaand Eurasia,
including theMiddle East, Greenland and parts of Canada.™ It appliesto al migratory waterbirds,
including divers, grebes, pelicans, egrets, herons, storks, ibises, spoonbills, flamingos, ducks,
geese, cranes, plovers, sandpipers, gullsandterns. Taking the precautionary principleinto account,
Parties must take coordinated measures to maintain migratory waterbirds in afavourable conser-
vation status or to restore them to such a status. For this purpose, they must implement Genera
Conservation Measures (Articlel 1) and the specific actionsdeterminedin the annexed Action Plan
(ArticlelV). They are specifically required to identify sites and habitats of international importance
for Western Palearctic waterfowl, to maintain theecological character of such areas and to promote
theligting of al wetlands of international importance for Anatidae under the Ramsar Convention.

Unusually, the Action Planislegally binding. It lays down detailed obligationsfor species and
habitat conservation, the management of human activities® research and monitoring and educa-
tion and information. Significantly, emphasis is placed on the importance of sustainable use and
most of the birds covered by AEWA are not currently endangered. Legal measures vary according
to the conservation status of the species concerned (as laid down in a scientific table in Annex 3).
Article 2.2 of the Plan reguires Parties to cooperate with a view to developing and implementing
internati onal Single Species Action Plansfor two categories of species, essentially those which are
endangered® and those for which hunting may continue on a sustainable use basis where hunting
of such populations is a long-established cultural practice. The Action Plan must be revleNed a
each ordinary session of the M eeting of the Parties, taking into account conservation guidelines™
and may be amended by the MOP according to a simplified procedure set out in Art. X.5. This
should enable Parties to adopt binding measures in response to changing priorities and circum-
stances much more rapidly than if such amendments had to go through the full ratification process.

Interestingly, the Technical Committee to be established (at the first sesson of the Meeting
of the Parties) must be composed of regional experts, representatives of three NGOs (IUCN,
Wetlands International and CIC) and experts on rural economics, game management, and
environmental law. The AEWA may be seen as aforward-looking, comprehensive and complex
treaty in which obligations are linked to flexible technical guidelines and which incorporates the
precautionary principle and the principle of sustainable use. However, it has a huge number of
Range States and will only be effective if properly implemented and enforced by enough States,
especially those located at biologically critical points along migration routes.

In a narrower regiona context, a long series of bilateral agreements on migratory bird
conservation have been concluded during this century. In chronological order, these agreements
concern: United States-Great Britain (on behalf of Canada), 1916; United States-Mexico, 1936;
United States-Japan, 1972; Japan-U.S.S.R., 1973; Japan-Audtralia, 1974; USA-U.SSR., 1976;

87 Concluded in The Hague on 15 August 1995; not yet in force.

88 A precise definition of the geographic areais given in Annex | of the Agreement.

89 Including the phase out of lead shot in waterfowl hunting: see Chapter 19.1.2 above.
%0 Listed in Appendix | or the 1994 IUCN Red List Categories.

91 Para. 7.3 of the Action Plan requiresthe AEWA Secretariat, in coordination with the Technical
Committee and with the assistance of experts from Range States, to coordinate the develop-
ment of conservation guidelines in accordance with Art. V.4 of the Agreement to assist the
Parties in the implementation of this Action Plan. The Agreement secretariat shal ensure,
where possible, coherence with guidelines approved under other international instruments.
These conservation guidelines shall aim at introducing the principle of sustainable use.
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China-Japan, 1981; IndiaU.S.SR., 1984; and AustraiaChina, 1986. These agreements are
basically very similar. They prohibit the taking of species listed in an appendix, apart from game
birds (which may not be hunted during the breeding season). Parties areinvited to establish reserves
and there is generally a provision controlling the introduction of exotic species. The 1976
US-U.S.SR. Convention goes further by requiring the two Partiesto identify breeding, wintering,
feeding and moulting areas of particular importance for migratory birds, to protect them against
pollution and any other environmental deterioration.

These instruments do not usudly establish ingtitutional mechanisms to facilitate their
implementation, nor isthere any mechanism to coordinatethe various conventions dealing with the
same speciesin the samegeographical region. However, thesetreaties have provided thelegal basis
for trilateral international cooperation on wetland habitats between the United States, Canada and
Mexico.

The North American Waterfowl Management Plan was concluded in 1985 (Canada-US) and
extended to Mexico in 1988 after the signature of a Memorandum of Understanding between the
competent Government services of the three countries. The Plan covers thirty-seven species
(mainly game) and establishes aframework forjoint long-term planning, aimed at restoring the bird
populations concerned through protection, restoration and management of their habitats. A
tripartite Commission has been established to implement this strategy, where appropriate through
coordinated management plans. Funding is provided under the North American Wetlands Conser-
vetion Act of 13 December 1989, which authorises the US Government to finance conservation
projects and wetland habitat acquisition via the proceeds of a tax on hunting weapons and
ammunition purchased in the United States. Fifty to seventy percent of funds must be spent on
projects in Canada and Mexico. This system appears to work due to the supportive treaty
framework, the close relations that have developed between the competent government services,
the existence of political will and the fact that only three countries are involved. However, this
system is only sufficient for ducks and geese whose wintering range does not extend further than
Mexico: it remainstotally inadequate for the very many other species of birds which migrate much
further south.

The establishment of a wetland network is central to the North American Waterfowl
Management Plan, the AEWA and the EC 1979 Wild Birds Directive. The latter establishes a
complex regulatory framework for the conservation of al species of birds and their eggs, nests and
habitats in the European territories of the Member States and supports the integration of critical
wetland habitats (‘specialy protected areas) into the Natura 2000 ecological network.”? NGOs
have played akey role in the planning and implementation of these networks.

Elsawherein the world, aflyway network for migratory shorebirds is being established along
the East Asan-Australasian Flyway. This objective was firgt initiated under the Convention on
Migratory Species, within the framework of a proposed Agreement on the Conservation of
Migratory Waierblrds of the Asia-Pacific Region™ but has run into delay. The non-binding
Brisbane Initiative® has therefore been developed by Wetlands International and Austrahan and
Japanese NGOs, in cooperation with the Ramsar Bureau and the CMS Secretariat.® Under the
Initiative, a conservation strategy for migratory species along the flyway will be developed over
fiveyears, together with three action plans. Thelnitiative callsfor Ramsar-listed and other wetlands
of international importance managed to maintain their suitability for such birds to be included. It

92 See Chapter 8.2.2 above,

% Formerly known as the Asian/Australasian Waterfowl Agreement.

% Recommendation 6.4 (Brisbane, 1996).

% s Report of the Fifth Meeting of the COP to CMS, April 1997 at para. 107.
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urges Parties aong the flyway to demonstrate support for such a network by nominating one or
more appropriate sites for inclusion therein. It will then be decided whether a legdly-binding
Agreement for an Asia-Pacific Migratory Waterbird Conservation Strategy should be developed
under CMS.

These developmentsillustrate how CM S provides avehicle for implementing Article 5 of the
Ramsar Convention. There would appear to be nothing to stop one COP proposing to the other that
ajoint meeting be held with aview to preparing and negotiating specific flyway agreements. Such
agreements could even have a dua status as CMS Agreements and Article 5 instruments. A
coordinated approach of this kind could help to bring together, within the same flyway, dl States
which areaParty to either of thetwo Conventionsor to both. Thismay be particularly useful inthose
parts of the world where there are few Partiesto CMS and many to Ramsar, asisthe case for parts
of the American continent.

Turning to aquatic species, these commonly depend not on one crltlcd habitat type but on a
set of functionally connected habitats, often aong a salinity gradient.® Many freshwater fish dso
need spatially coherent networks of suitable habitats, but their ecological needs are only poorly
reflected in specific legal regimes.

The Convention concerning Fishing in the Waters of the Danube” established the River
Danube Mixed Commission partly to work out "agreed measures' for the regulation of fishing in
the Danube. Article 8 established rational utilisation and management as the governing standard
for the exploitation of fisheries covered by the Convention. Parties are required to exchange
mformatlon on catches and migratory movements of fish, as well as on implementation meas-
ures® Where Parties have constructed dams across the river, they are specificaly required to
devel op and implement action plansto safeguard the free passageof migrating fish. However, there
is no obligation to preserve ecologicaly important areas, such as the spawning grounds of
economically important species like salmon and sturgeon, even though the taking of such species
is regulated by the Convention.

The Rhine Action Programme and 'Salmon 2000®° also contains provisions for the reduction
of pallution loads and a series of hydrological, biological and morphological improvements.
Partiesto the Rhinetreaty regime should take the necessary stepsto provide for spawning grounds,
fish ladders and locks to enable migrating fish to pass artificia obstacles.

The UNCLOS contains specific provisions related to two particular categories of migratory
fish which inhabit fresh water and saltwater at different phases of their life-cycles.

» anadromous fish species, including sturgeon, shad and salmon, breed in watercourses,
often very far inland. They descend to the seato grow and then, after some years, return
to therivers where they were born to spawn and give birth to a new generation. Article 66
prohibits the fishing of anadromous species on the high seas unless this would result in
economic dislocation for a state other than the state of origin. The state of origin (where

% Kapetsky, JM. and Bartley, D.M. 1995. Fisheries and Protected Areas. In McNedy (ed.).
1995. Expanding Partnershipsin Conservation at p. 89.

97 Bucharest on 29 January 1958; in force from 20 December 1958. More recently, the
Convention on Cooperation for the Protection and Sustainable Use of the Danube River was
sgned in Sofig, 20 June 1994 by Austria, Bulgaria, Croatia, Germany, Hungary, Moldova,
Romania, Sloveniaand Ukraine. However, this does not apply to fisheries as such but only to
pollution of the watercourse caused by fishing activities (Art. 3(3)).

% Article 12(3).

9 See Chapter 22.4 above.
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the critical river habitats are located) consequently has primary responsibility for the
management and conservation of such specms The Convention for the Conservation of
Sadmon in the North Atlantic Ocean'® was developed on the basis of this new regime.

» catadromous species have thereverse cycle, breeding at sea and then spending their adult
life in fresh weter (e.g., eels spawn in the Sargasso Seg; their larvae reach the coast in the
form of little eels (elvers) after severa years and grow to maturity in fresh water). Article
67 establishes a similar regime for these species in favour of the State in whose territory
they spend their adult lives: again, the State concerned should ensure the maintenance of
adequate freshwater habitats for this purpose).

Some regiona instruments cover species partly dependent on coastal and marine wetlands.
The 1990 Agreement on the Conservation of Sedls in the Wadden Sea’® provides for the
protection of harbour seals occurring in the shalow waters, sand-banks and mudflats aong the
coast of Denmark, Germany and the Netherlands. It provides inter alia for the development of a
conservation and management plan for the seals and habitat protection provisions. The more recent
Inter-American Convention for the Protection and Conservation of Sea Turtles)'® appliesto all
jurisdictional zones and to the coastal land areas where the animals come to nest and seeks to
addressthe processeswhich contributeto the species' depletion. Itrequiresinter aliathereduction,
tothe greatest extent practicable, of theincidental capture, retention, harm or mortality of seaturtles
in the course of fishing activities through the appropriate regulation of such activities. It aso
requires the development, improvement and use of Turtle Excluder Devices (TEDs). Thesedevices
were developed in the United States to prevent by-catches of sea turtles by trawlers fishing for
shrimp in the Gulf of Mexico. Their useis compulsory under US under federd legisiation.’®

Certain protected area protocols to the regional seas conventions lay down species conserva
tion requirements. With the exceptlon of the 1995 Barcelona Protocol, however, the bias is very
sIroneg towards terrestrial species’® The Barcelona Protocol generally requires Parties to

"manage speu& of flora and fauna with the am of maintaining them in a favourable state of
conservation".™® Two annexes respectively contain the List of Endangered or Threatened Species
and List of Specieswhose Exploitation is Regulated. For thefirst timein such aprotocol, the species
liged are primarily marine species. One of the more innovative obligations is for Parties to
formulate action plans for species conservation or recovery. The Protocol establishes a duty for
relevant Partiesto cooperatein conservation and recovery measures where aspecies' range Crosses
a national boundary. Parties must regulate the intentional or accidenta introduction of non-
indigenous or genetically modified species to the wild.

10 concluded in Reykjavik on 2 March 1982; in force 1 October 1983.
10116 October 1990, in force 1 October 1991.

1% Caracas, 1 December 1996; not yet in force. It has so far been signed by Brazil, Costa Rica,
Nicaragua, Peru, the United States and Venezuda

138 For US regulations on the use of TEDs by trawlers, see (1996) Title 50 Code of Federal
Regulations, Parts 227.71 and 227.72. The Regulations provide an extensive description of
Turtle Excluder Devices. See further de Klemm, C. 1999. (in press) Fisheries Conservation
and Management and the Conservation of Marine Biological Diversity.

1% Eg., the 1985 Nairobi Protocol sets out detailed activity controls and habitat conservation
measures for species listed in four appendices: migratory species requiring coordinated
protection efforts (Appendix 1V, listing two whales, dready strictly protected by the Interna-
tional Whaling Convention, the dugong and five species of marine turtle occurring dong the
African coasts). Only atiny proportion of the species listed are marine.

16 Arts, 11-13.
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Despite these advances in regional frameworks for species conservation, some serious
problems - notably the question of trade in wetland products - still need to be addressed. All of the
conservation instruments referred to in this chapter deal only with domestic trade. By tacit consent,
al recent instruments leave international trade matters to the 1973 Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES).

CITESisinauniqueposition asit may beused asacomplement to all conservation and fishery
treaties dealing with the protection or regul ation of the expl oitation of particular species. It provides
a mechanism for regulating commercia exploitation in wetland species and their products and
derivatives. However, there is an imbalance with regard to trade controls for marine and other
speciesunder theexisting CITES Appendices. Thesedo list cetaceans, sirenians and seaturtlesand
afew speciesof seal. Appendix | listsavery small number of marinefish, including the Codlacanth
Latimeriachalumnae and the Totoaba Cynoscion macdonal di, whilst Appendix I1 includesall reef-
forming corals and black corals, the Queen Conch Strombus gigas and the giant clams of thefamily
Tridacnidae. However, there are very few commercialy exploited marine species listedin CITES
Appendix 11, due to fierce resistance from the international fisheries sector which is subject to
different treaty regimes and ingtitutions. Despite the huge tradein coral reef ornamental fish, none
arelisted in the CITES Appendices and international trade in these species remains completely
unregul ated.*®

As these examples show, the species and products dependent on or derived from coastdl and
marine wetlands are often less well protected by law than their terrestrial counterparts. Similar
difficulties have aready been described™®” with regard to the under-representation of coastal and
marine wetlands in protected area or other conservation systems.

106 de Klemm, C. 1999. supran. 103,
107" see Chapters 5.2.4 and 9.2.2 above.
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Chapter 25
Strengthening the Effectiveness of International
Cooperation

25.1 Building Institutional Coordination on Wetland Issues

A large number of ingtitutions, programmes and actors are now actively involved in some aspects
of international and regional wetland policies. Coordination and streamlining between these
instrumentsisessential for economic and organisational efficiency: ingtitutions, likewetland areas,
arelikely to thrive in well-organi sed networks. Decision-making processes need to be seen as open
and accessible by NGOs, interest groups and interested individuals.

Ramsar's expanding remit means that its institutions now interface with a much wider range
of indtitutions and processes. The Strategic Plan calls for the Bureau to mobilize international
cooperation and financial assistance for wetland conservation and wise use in collaboration with
other conventions and agencies, both governmental and non-governmental.’® In similar vein,
Article 22 of the Convention on Biological Diversity promotes implementation in a manner
consistent with other relevant conventions and international agreements and supports collaboration
with regional, national and international organisations with a view to enhancing the CBD's
capacity and effectiveness.

Traditionally, convention secretariats have operated without the benefit of formal coordina
tion mechanisms. Agenda 21, adopted by the UNCED in 1992, emphasi sed the need to strengthen
coordination with existing secretariats of environmental conventions.’® UNEP now organises
regular meetings between such secretariats in order to promote synergies in implementation
activities and ingtitutiona arrangements. the guiding principle is to maximise the resources and
expertise of relevant organisations and to avoid duplication of effort. Three Secretariats, for CMS,
the UN Framework Convention on Climate Change and the Desertification Convention, are now
co-located at the UN premises in Bonn, Germany.

The CBD Secretariat seeks to influence the programmes and activities of other international
intitutions and processes by producing policy guidance instruments.* It also concludes formal
cooperative arrangements with certain intergovernmenta bodies, usualy in the form of Memo-
randa of Understanding. Cooperation of this kind involves the identification of areas of
complementarity, where certain conventions have clear responsibilities for implementing provi-
sions consistent with obligations under the CBD, as well as possible overlaps between different
treaties and ingtitutions. Cooperation agreements are generally designed to facilitate exchange of
information and experience, to explore options for harmonising reporting requirements under the
respective instruments and to establish priorities for coordinating respective programmes of work.
Brief details of selected agreements concluded to date include:

*  Ramsar-CBD Memorandum of Cooperation (19 January 1996). The COPto the CBD has
taken formd note of the Ramsar Strategic Plan and in 1996 invited the Ramsar Convention

18 General Objective 7.
109 Chapter 38.

110 seegenerally Juma, C. Cooper ation between the Convention on Biological Diversity andthe
Ramsar Convention in Interactions with the Convention on Biological Diversity, the World
Bankandthe Global Environment Facility (Proceedings of COP6, Brishane 1996, Vol. 10/12,
Technica Session C at pp. 11-13). See also CBD COP4, Decision IV/15.
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to cooPerate as alead partner in theimplementation of wetland-rel ated activities under the
CBD.™ A Joint Work Plan has been developed under the Memorandum and was formdly
approved at the fourth meeting of the COP in 1998."

¢ Ramsar-CMS Memorandum of Understanding (18 February 1997). This is designed to
strengthen cooperation in the fields of implementation covered by both Conventions and
by Agreements concluded under CMS. In particular, it establishes a forma basis for
concerted action to facilitate implementation of the AEWA: the eectronic Ramsar Forum
is one of the channel s used to publicise and distribute the AEWA newdl etter published by
the Interim Secretariat.

« Ramsar-Desertification Convention Memorandum of Cooperation (5 December 1998).
Thisprovidesinter alia forjoint scientific and technological activities in areas of common
interest, including linkages between the respective expert networks to improve the
identification of existing expertise in water and wetland management in arid lands. The
secretariats must encourage their respective Parties to harmonise nationa and loca
integrated development programmes required under the Desertification Convention with
national wetland policies and strategies recommended under the Ramsar guidelines on
wise use.

The CBD is also developing ingtitutional linkages with many other fora, including the 1992
UN Framework Convention on Climate Change and the UN Food and Agriculture Organisation.
The Commission on Sustainable Devel opment has emphasised the need to extend and improve
ingtitutiona coordination for the conservation and sustainable use of marine biodiversity.

The trend towards more inclusive indtitutional frameworks can follow different paths, as
illustrated in the examples below.

25.1.1 Creation of New Institutions Linking Different
Intergovernmental Organisations

The Pan-European Biological and Landscape Diversity Strategy™ is the first process to bring
together al key players in European biodiversity and landscape issues in order to achieve agreed
targets and fulfil agreed responsibilities at pan-European level. PEBLDS is administered by a
Council which comes under thejoint responsibility of UNEP and the Council of Europe and meets
every two years. The Council comprises government representatives from the fifty-four States
participating in the Strategy. International ingtitutions and governmental and non-governmental
organisations adhering to the Strategy have observer status. Operationd responsibility for
implementing the Strategy is conferred on an Executive Bureau, which meets twice a yesr,
aternating between Strasbourg and Geneva. Lead responsibility for individua Action Themesis
entrusted to designated national or international institutions. Ramsar has been designated as lead
partner for Action Themes 6 and 7, dealing respectively with integrated management plann| ng for
rivers and their plains and wetland rehabilitation and hydrol ogical management planning.™*

1 Decision 111721 (Buenos Aires, 1996).
™2 Decision 1V/15 (Bratisiava, 1998).
U3 e Chapter 4.3 above.

14 See Chapter 14.1 above.
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25.1.2 Creation of Public-private Partnerships for Regional
Cooperation

Although regional conservation treaties generally work well, there are not enough of them and their
scope may be limited. The Ramsar Convention has pursued a strong policy of regionalisation
during the 1990s which has been extremely fruitful.

In the Mediterranean, an amost enclosed sea fed by many large rivers and characterised by
intense land and water use pressures in the coastal region, the Med Wet programme provides a
comprehensive model for regional collaboration on wetlands.™ It was created in September 1991
as a collaborative programme between the European Union, the Ramsar Convention, the five
Mediterranean EU Member States, IWRB, WWF and the Tour du Valat Fondation.

MedWet prepares and oversees implementation of Action Plans which are co-financed by the
European Commission, riparian EU Member States and privateorganisations. It aimstobuild close
collaboration between al concerned international and supranational authorities, national and local
governments, NGOs, knowledgeable individuals and groups representing wetland use interests. It
has established standard methodol ogies for preparing inventories of wetlands around the Mediter-
ranean Basin as well as a monitoring system. It organises wetland training and/or awareness-
building programmes for protected area managers, policy-makers, the press and NGO g&ff.

25.1.3 Creation of Global Non-governmental Organisations

The contribution of local NGOs has aready been underlined in severd chapters of this book. In a
regiona or international perspective, a smal number of NGOs effectively operate as partners
within the internationa policy-making arena related to wetlands.

It will be recalled that IUCN, WWF and the former International Waterfowl and Wetlands
Research Bureau have been closely involved in the drafting, adoption and/or subsequent devel op-
ment of many tredties in this book, particularly the Ramsar Convention. IWRB has provided
technical support to the Ramsar Bureau under contract for many years and also provides technical
servicesto many Contracting Parties. Certain NGOs have been formaly designated as 'cooperating
organisations under the two Memoranda of Understanding developed under CMS and have lead
responsibility for elaborating Action Plans. The AEWA will bring together nature conservatl on,
wetland and hunting NGOs within the expert framework of its Technical Committee.™

Wetlands International was created on 1 January 1996 through the merger of three regional
NGOs: the IWRB, located in Europe; the Asian Wetland Bureau, located in Malaysia; and
Wetlands for the Americas. The mission of this global NGO is "to sustain and restore wetlands,
their resources and biodiversity of future generations through research, information exchange and
consarvation activitiesworldwide". Itsforma integration was recognition of the need for astronger
partnership to address the continuing loss and degradation of wetlands worldwide. The organisa-
tion plays a particularly important role in administering the International Waterfowl Census, a
coordinated monitoring programme covering more than 100 countries in the Neotropics, Africa,
Ada, Australasia and Europe and involving thousands of volunteers. It has prepared regiond

15 1t was endorsed by Recommendation 6.11 (Brishane, 1996).
116 See Chapter 24 above.

117 Followingjoint meetings of the governing bodies of IWRB, AWB and WA &t the International
Conference on Wetlands and Development, Maaysia, October 1995 (see generaly IUCN
Wetlands Programme Newdletter No. 12/January 1996).
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inventories of wetlands of international importance for almost al regions of the world and standard
methodol ogies for national wetland inventories and for monitoring ecological change in wetlands.
In each of these respects, the organisation has worked closely with and alongside the Ramsar
ingtitutions.

25.2 Promoting Wise Use Through Financial and
Development Assistance

Theinternational development assi stance community determines investment prioritieswith regard
to economic, industriad and mfrastructure development and thus has immense influence over
wetlands, nationally and globally.™™® The Ramsar institutions have long emphasised that wise use
parameters must be integrated into international funding, an approach that has far-reaching
implications for donor and recipient countries aswell as the various lending ingtitutions. The COP
has variously recommended that:

» ad programmes should help finance environmental |mPect assessments prior to the
implementation of large-scal e projectsto devel op wetlands; ™

 developing countries should pay more attention to wetland conservation in any request for
andprogrammingof assistance;

» multilateral and bilateral development agencies and multilateral corporations should fully
recognisewetland valuesand functions;

* multilateral development banks and development agencies should give even grester
priority to the formulation and adoption of coherent wetland development policies,
procedures and practices directed at sustainable utilisation, wise management and conser-
vation of wetlands;'?

» developed country Parties should review their development cooperation policies in the
light of the opportunities presented by Ramsar to assist developing countries to fulfil their
obligationsundertheConvention.'*

The Strategic Plan™* specifically recommends that the development assistance community,
and multinational corporations follow the Wise Use Guidelines in developing countries and
countries whose economies are in transition, specificaly by taking account of the OECD
Guidelinesfor Aid Agenciesfor | mproved Conservationand Sustai nableUseof Tropical and Sub-

18 After Phillips, B. 1998. Reviewing Laws and Institutions relevant to wetlands in Australia.

119 Recommendation 12 (Cagliari, 1980). The EIA requirements laid down by Article 14 of the
CBD apply by implication to international lending institutions and bilateral aid donors would
be directly affected by such arequirement (see e.g., Sands, P. 1995. supran. 12).

120 Recommendation 16 (Cagliari, 1980).
121 Recommendation 4.13 (Montreux, 1990).
12 Recommendation 55 (Kushiro, 1993); Recommendation 6.16 (Brisbane, 1996).

123 | bid. There are some examples of bilateral co-operation in respect of listed Ramsar sites. The
Netherlands is cooperating with Mauritaniain order to protect the Banc d'Arguin, one of the
most important wetlands in the world on account of the millions of waterfowl which winter
there, the existence of habitats of mgor importance for numerous species of fish and the
presence of an endangered mammal, the monk seal.

124 General Objective 7 and operational objectives and actions specified under that heading.
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Tropical Welands™ Payments from the Ramsar Small Grants Fund'® are restricted to these
groups of countries and may only be made for activities compatible with the Plan. The Bureau itself
is required under the Plan to be more active in seeking sources of finance from bilateral and
multilateral funding agencies: it is thus evolving from atechnical support agency into abody that
can generate financia support. The Bureau has separately emphasised that "governments, the
donor agencies and local communities should afford high priority to restoring and rehabilitating
those wetlands which have been lost or degraded”, in view of the long term damage that has been
inflicted on water systems.™

The Wetlandsfor the Future financial programme was established under a Memorandum of
Understanding between the US Government and the Ramsar Bureau, concluded in 1994 and
renewed in September 1997 for afurther three year period. It consists of a smal-grants initiative
focused on Caribbean and Latin American regions. Funds provided by the US Government are
disbursed by the Ramsar Bureau for meritorious proposal s rel ated to human resource devel opment,
training, technical information networks, awareness building and ecologicaly sound community
management.

The Convention on Biologicd Diversity establishes alegal relationship between the conser-
vation obligations of developing country Parties and thefinancial obligations of devel oped country
Parties. It also provides for a financid mechanism under the guidance of and accountable to the
CcoP to provide financia resources to developi ng, country Parties on a grant or concessiona
basis'® The Globa Environment Facility (GEF)™ currently operates the financial mechanism
for the CBD. Its missionsinclude funding of projects to address destruction of biologicd diversity,
desertification, deforestation and pollution of international waters. This means that there is
significant complementarity between the GEF's funding criteria and many Ramsar wise use
programmes. The Ramsar COP has urged that GEF funding be sought for larger projects for
conservation and wise use of wetland biodiversity, where such prg éoects are submitted under the
CBD by Parties which are also Parties to the Ramsar Convention.™® The GEF is now financing
conservation projects in severa listed Ramsar sites, often in border or coastal regions. The GEF
may aso provide away of financing internati onal cooperative actions under CM S where the Range
States concerned are digible for GEF funds™

5 These Guidelines, referred to several timesin thisbook, were approved by the COPin Brisbane
in 1996.

126 See Chapter 3.1 above.

127 The Key Role of Wetlands in Addressing the Global Water Crisis, Paper communicated to
Contracting Parties by diplomatic notification on 19 February 1998 and presented to the
delegates at an International Conference on Water and Sustainable Development, Peris, 19-21
March 1998.

128 Articles 20-21: see further Glowka, L. et al. 1994. A Guide to the Convention on Biological
Diversity.

129 The GEF wascreated in 1991 and restructuredin 1994 by threeimplementing agencies (United
Nations Development Programme, United Nations Environment Programme and the World
Bank) to provide financia resources to support projects addressing the main globa environ-
mental problems, including inter alia global warming, and depletion of the ozone layer.

10 Projects must be consistent with the GEF's Operational Strategy and the funding provided can
only cover the incrementa cogts as defined by the GEF Instrument. Relevant components of
the Operational Strategy include a waterbody-based operational programme, an integrated
land and water multiple focd area programme and a contaminant-based operationa pro-
gramme.

138l See UNEP/ICMS.Conf.4.16, p. 3.
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Action taken under the Desertification Convention confirms this trend to improve access to
appropriate financing compatible with wise use. A Global Mechanism has been established to
rationalise the transfer of financial and technological assistance and to provide every country
needing international support with full access to information on multilateral and bilateral sources.
The Mechanism, which should act as a catalyst to improve coordination and to minimise
ingtitutional overlaps, is housed within an existing institution, the International Fund for Agricul-
tura Development. This Fund will work in close cooperation with the UN Development
Programme as well as the World Bank and African, Asian and Inter-American Regional Develop-
ment Banks.

International funding may play avita role in catalysing locally-based environmental initia-
tives. One example may be cited from the Loess Plateau in China, which spans severa north-
western provinces and autonomous regions. the area has very low rainfall and a long history of
major erosion problems. Under the auspices of aWorld Bank programme, a system of contracts
has been established with local fannerswhich guaranteetheir land-use rights™ for up to 100 years.
Upland farmers undertake to manage newly planted forests and keep their livestock out and will
later havetheright to use the forests on a sustainable basis for timber and fodder. Lower down, the
hills have been terraced and planted with cereal crops, with small earth dams being constructed to
stop water and soil running away. One hundred and fifty thousand ha of the Plateau have been
rehabilitated in the last four years, including the construction of 45,000 ha of terraces. About half
of the funding is provided in the form of soft loans: the remainder of the finance has been raised
fromChinesesources.

Aswith purely internal funding (tax incentives, subsidiesetc.), it isessentia that international
financia mechanisms are consistent between themselves aswell as with the wise use concept. One
example of aleged funding discrepancies has been raised in the context of wetlands protected under
the 1979 Bern Convention. Two NGOs, WWF and BirdLifeInternational, have submitted aformal
report to the Standing Commi ttee*** which claims that damage generated to certain Greek wetlands
is linked to development activities funded through the EU's Structural Funds. At the same time,
funding is being provided under the EU's LIFE environmental funding mechanism to conserve
globally threatened birds in those wetland habitats.

The World Bank's Operational Directive on Environmental Assessment'® is intended to
ensure that development operations under consideration are environmentally sound and sustain-
able and that any environmental conseguences are recognized early in the project cycle and taken
into account in project design. Several countries have adopted equivalent provisions under national
legidation. Australia's overseas development assistance programme, AusAID, is operated in
accordance with Environmental Assessment Guidelines laid down for the Commonwealth's Aid
Programme. Uganda's Investment Code enacted in 1991 expresdy requires foreign and loca
investorstoprotecttheenvironment.’*

Looking ahead, internationally-backed programmes and projects can have important demon-
stration value for the benefits of integrated conservation and development schemes. International
funds areincreasingly targeted at sites recognized as of international importance; at border regions

2 Security of tenure is often central to personal or community investment in sustainable land or
water use practices, as discussed in Chapter 5.2.3 above.

133 precipitation Problems (The Economist, 26 September 1998 at pp. 71-72).

134 Report of the Standing Committee, Strasbourg, 4 December 1998, Doc T-PV'S (98) 62 at p. 27,
concerning Lake Vistonis and neighbouring lagoons.

135 Adopted in October 1989, revised in 1991: see Chapter 17 above.
16 Section 19.

302



Srengthening the Effectiveness of Inter national Cooperation

where transhoundary cooperation can be promoted together with biodiversity conservation; and at
river basins and coastal zones in which new techniques and proceduresfor integrated management

may be pioneered. These trends open up promising opportunities for enhancing regiona stability
within the context of wise use and sustainable devel opment.
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CONCLUSION



Conclusion

Thisbook has drawn attention to the deeply-rooted legd, ingtitutional andjurisdictional constraints
which can hamper the implementation of international treaties and undermine efforts to build
positive partnerships for wise use. On the other hand, it has also identified many examples of
innovation and good practice by countries in very different circumstances and in very different
stages of development. Inthis conclusion, it seems appropriate to look forward and to focus on new
horizons or guiding principles for implementing wise use.

All countries have the potential to improve their legal and institutiona frameworks. The
shared aim should be to move beyond:

reactive strategies to preventive and precautionary approaches and restoration;
individud sites to general wise use policies co-ordinated with water management;
administrative or political boundaries to integrated planning for ecologica units;
sectord divisions to cross-sectoral and multidisciplinary planning;

regulatory contrals to flexible combinations with non-regulatory techniques, and
exclusively public control to participation of communities and stakeholders.

For this purpose, States, whether Parties or not, should use and adapt the tools recommended
by the Ramsar Conference of the Parties. The devel opment of national wetland policiesand astrong
national wetland committee should be mutualy reinforcing. Over time, these initiatives will help
to build bridges and shape asupportiveinstitutional culture, especially where backed by high-level
political will. Policies should st clear national and loca goals to guide al wetland conservation
and management and have a strong and comprehensive legal basis.

Certain key issues should be considered when reviewing and developing legal and institu-
tiona frameworks for wise use.
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Chapter 26
General Issues for Consideration

26.1 Number and Type of Laws

Wise use depends on full and effective implementation of existing legidation. Where wetlands are
covered by more than one law, any links between these laws should be made explicit. Where
wetlands fdl between different laws, gaps should be filled and the legal regime strengthened and
streamlined. Where appropriate, proper account should be taken of customary laws and traditions.

Separate wetland legidation should not generally be devel oped where there are already well-
established laws, unlessthisis considered necessary after athorough legal and institutional review.
Decision-makers should always assess whether the same result could not be achieved more smply
by amending and clarifying existing legidation.

In contrast, new Parties to the Ramsar Convention may benefit from adopting specific
implementing legidation that gives visbility to wetlands, embodies conservation and wise use
obligations and establishes a substantive and administrative framework for implementation and
compliance.

26.2 Number and Type of Institutions

It isimportant to know which body has ultimate responsibility for wetland issues. This sounds sdif-
evident, but in many countriesthereisno single authority with statutory responsibility for Ramsar's
implementation. Many 'Ramsar Committees or equivaent co-ordinating bodies lack teeth
because they have no lega status or regulatory or financial powers. In both situations, the resource
agencies who make wetland-related decisions on the ground will probably have to defer to
government units not specifically qualified in wetland issues.

Every time anew ingtitution is established, this can further overload the administrative maze
and make it even harder to see where responsibility for different aspects of wetlands lies. It will
often be more effective to designate one existing ingtitution with a suitably-enlarged statutory
mission related to wetland planning, measures and compliance. This body should be able to set
measurable policy targets and objectives against which annual performance can be compared for
sectors whose activities affect wetlands and for local government. The statutory duties of these
public bodies should be amended to require them to take account of conservation and wise use in
the exercise of their functions.

New ingtitutions will need to be created for the integrated management of ecologica units
(river basins and coastal zones). As far as possible, these should be managed in a unitary or
integrated way, based on scientific research. Changes of this type have implications for profes-
sona sectord training, which needs to be reoriented towards multiple purpose resource manage-
ment.

Multifunctional Cupertino may be strengthened through memoranda of understanding, rules
of best practice or voluntary codes of conduct with particular sectors. New flexible partnerships
should also be developed between public agencies, branches of the private sector, NGOs,
stakeholders or user groups, and loca communities.
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Chapter 27
Components for Legal and Institutional Frameworks

All lega and ingtitutional frameworks (whether made up of one or several laws) should contain
certain key components. These are listed below, together with a basic checklist of factors that
should be taken into account. Thislist is probably not exhaustive and does not restate the guidance
dready laid down by the Wise Use Guiddlines and other tools.

27.1 Definition of Wetlands

Wetlands need to be clearly defined by law to make it possible to target regulatory measures
(permit/planning controls) and incentives at some or al wetland habitat types. The definition must
be scientificaly based and as precise as possible, in accordance with the realities of the country.
It should clearly state if wetlands below a certain threshold are exempted and whether areas
adjacent to wetlands are covered by the definition and in what circumstances.

Coastal and marine wetlands should be covered by this definition or by compatible provisions
laid down by other legidation.

The relationship between the definition and wetland inventories should be made clear. If the
definition is linked to wetlands included in a particular inventory, the inventory should be subject
toforma approva asit will havelegal consequencesfor wetland owners. One approach isto annex
such inventories to implementing regulations.

Where wetlands are covered by severa laws, the same definition should be used wherever
possible. If similar, but not identical definitions are used, this can be a recipe for confusion and
litigation.

27.2 Scope of Relevant Legislation

Legidation should state unambiguoudly whether it applies to al wetlands, public or private. If it
does not automatically apply to private wetlands, it must be clear in what circumstances such
wetlands do come under the legidation. In some cases, landowners effectively apply the law on a
voluntary basis (for instance, where they benefit from tax exemptions if they bring their property
within the ambit of the law). Where appropriate, the legd status of wetlands in communal
ownership should be made clear.

The law must also pecify whether it provides generally applicable protection to wetlands or
whether they must be designated by regulations in order for controls to be applicable.

27.3 Principles and Objectives

Legidation should where possible lay down the principle that the conservation and wise use of
wetlands are of public interest, for present and future generations, and should be promoted
throughout national territory. A declaration of public interest (whether in aconstitution or primary
legidation) givesimportant legitimacy to wetlands and usualy confers additional duties or powers
on public authorities to take action where these protected objects are threatened. Many existing
laws specify that certain areas or resources (e.g., water, minerals, river banks, floodplains, sea
shores...) are goods of public interest, access or use of which may be regulated or managed.
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More generally, legidation should support the precautionary and polluter/user pays principles
and inter alia the principles of prevention, restoration, transboundary consultation and use of best
environmental practice. Such provisions should by law be incorporated into decision-making
processes of al sectorad authorities whose activities may adversely affect wetlands.

27.4 Transfer of Jurisdiction

The creation or designation of a public body with lead responsibility for Ramsar implementation
means that certain functions will usually need to be transferred from other government departments
or agencies to the competent minister or body. Again, the scope of such atransfer must be legally
unambiguous and thejurisdictional position must be clear. Legal uncertainty typically arises with
regard to private wetlands and, in some cases, to wetlands under communal ownership or
management.

Legidation should clearly state whether the competent minister's jurisdiction extends to
marine areas adjacent to coastal wetlands (in other words, does it cover the land-sea interface).

As part of thisjurisdictional reshuffling, statutory duties should be placed on relevant sectoral
departments and, where appropriate, subnational or loca government units, to consult the
competent authority on specific categories of development in or affecting wetlands. Governments
should take the lead in reducing wetland | oss and degradation caused by the actions of government
departments and public agencies.

27.5 Powers of the Competent Minister or Ramsar
Implementation Body

The scope of authority of the competent body must be clearly defined: do its powers stop at law-
making (regulations in respect of wetlands and activities affecting wetlands) or do they extend to
issuing permits for activities affecting wetlands? If the former is true, the linkages between the
strategic body and the permit-issuing authority/authorities must be made explicit.

In generd terms, the competent body should be able to develop policies for resource useg;
initiate and supervise the development of ecosystem-based management approaches; define
sectora priorities; promote the role of private actors, citizen bodies, locad communities and
indigenous peoples; and initiate and participate in transboundary co-ordination.

More specificdly, it must be ableto assess and control environmentally adverse processes and
actions; set standards to prevent or minimise impacts of actions on natural resources; provide
incentives, monitor compliance, enforce regulations and set penalties for illegd practices; confer
special status on certain areas, species or resources, and provide a legal basis for integrated
management and community participation and representation.

Where the legidation provides for the creation of a technical advisory committee, its
composition and functions should also be laid down by legidation. A committee of this type may
be responsible for determining scientific criteria for defining, inventorying and monitoring
wetlands. Members should preferably be drawn from a broad range of disciplines, including
economics and socia sciences.
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27.6 Integrated Planning Instruments and Procedures

All types of integrated planning should involve analysis of the environmental status and socio-
economic conditions and prioritiesin abioregional context and an assessment of the short and long
terms consequences of different options. Procedures should provide for public consultation at
relevant stages of the planning process and stakeholder involvement and contributions should be
maximised. The output should provide clear strategic guidance on appropriate policies and
development criteria for different parts of the area under consideration. Maps should be incorpo-
rated or annexed to planning documents to promote legal certainty and clarity. Monitoring
provisions should be formaly included in integrated planning.

Integrated planning documents should be drawn up in a co-ordinated way involving all
competent sectoral and territoria units. Following a forma approval process at subnational or
national level, such documents should be legdly binding on al decision-making bodies. Their
provisions should therefore take precedence over any local or sectoral plans aready in existence:
the latter should be brought into conformity with integrated plans within a given timescale.

Integrated land-use planning should use zoning techniques to combine socio-economic,
cultural and nature and landscape conservation objectives. It should incorporate protected areas
and provide for ecologica corridors, sustainable management areas and restoration zones.
Measures should be consistent with higher-level regional master plans, which should in their turn
conform to national policies for treaty implementation. At locd level, progressive training of
planning officials and managers should be ingtituted.

Integrated river basin planning involves an important conceptual shift, with wetland
ecosystems being treated both as providers and users of water. It is essential that water law makes
it possible for freshwater resources and the water regimein rivers to be managed consistently with
the maintenance of wetland ecological processes. The am - over time - should be to deliver full
functional and territoria integration in or beyond national boundaries. Planning should take into
consideration al aspects of soil and water conservation and management within a whole
catchment, including floodplains: it should cover thelength, width and depth, including groundwater.
Legd tools to support non-structural approaches to managing water flow include minimum flow
legidation; integration of riparian buffer zones to protect vegetation and minimise water pollution;
arearbased conservation measures to safeguard important watersheds, groundwater quality and
floodplains. Account should be taken of seasonal wetlands, such as vernal pools.

Integrated coastal planning should provide for physical planning instruments applicable to
the sea as wdl as to the land. Ingtitutional structures should be designed or modified to have
jurisdiction over both sides of the land-sea divide for a defined set of purposes. Competent
ingtitutions should have powers to regulate and manage at least the mgjority of activities which
generate processes destructive to biological diversity and other properties of the maritime-
terrestrial zone. Legidation should make it possible to establish nature parks as mixed land-sea
areas, with specific reference where appropriate to transboundary co-operation on protected area
management.

These planning procedures, and the permit systems described below, should integrate
provision for strategic and project-specific environmenta impact assessment. Legidation should
provide for a precautionary approach within the EIA screening process. Where there are doubts
about whether a proposed activity or programme may have a significant impact on wetlands or
water systems, an EIA should aways be undertaken.
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27.7 Permit Systems for Activities in or Affecting Wetlands

Legidation should support an inclusive approach to the conservation and sustainable use of
wetland biodiversity. It should provide for the identification of potentially damaging processes and
for the use of regulatory or non-regulatory techniques to control or manage al activities likely to
generate suchimpacts. All activitieswhich adversely affect wetlands, wherever they occur, should
be addressed by legidation. Appropriate tools and techniques for this purpose will obvioudy vary
between countries. To keep administrative systems manageable and efficient, the scope of permit
systems may be limited by referenceto threshold or other criteria. It will usualy be helpful to issue
regulations clearly specifying the activities or developments that are subject to permit from the
competent authority. Exemptions for agricultural and forestry activities in ecologicaly fragile
areas should be prohibited or kept to astrict minimum. Particular care must betaken in using terms
like "routine" or "normal" when defining the scope of permitted activities, as this works against
legd certainty.

Legidation and operational guidelines should, as a matter of priority, establish precise and
sequenced criteriato ensure that interests are appropriately balanced before a permit is granted or
refused. This should improve the quality of administrative decision-making and ensure consist-
ency. Theregulatory framework should provide for a series of administrative options (avoidance,
minimisation, mitigation, compensation), preferably linked to aclassification of wetlands accord-
ing to their ecological importance. Where wetlands are effectively irreplaceable, priority should
always be given to preventing loss or degradation.

27.8 Protected Areas and Areas Managed for Conservation

Protected arealegidation should be sufficiently broad to deliver arange of management objectives,
from strict wetland reserves to multiple use. Instruments should take account of the particular
vulnerability of wetlands (boundary delimitation, extended management powers). The crestion,
design and management of areas managed for conservation and wise use should be an interdisci-
plinary process that reflects the wishes and needs of local communities and other users, provided
that this is compatible with maintenance of a site's ecological character. Site-specific protection
regimes should promote dialogue and Cupertino between public authorities, stakeholders, loca
users and indigenous peoples.

The legd satus of non-statutory sites (private or voluntary reserves, areas dedicated to
conservation or sustainably managed by NGOs) should be reinforced to prevent expropriation by
public agencies except in the most exceptiona circumstances.

27.9 Tools for Public Ownership or Control of Important
Wetlands

Public acquisition policies are often appropriate and necessary for the most important wetlands.
Governments should target acquisition strategies at outstanding wetlands and natural areas of
particular ecological vaue, especialy where these form part of regional wetland networks or are
located in stressed coastal regions or watersheds. For this purpose, legidation should establish the
right of preemption and, as alast resort, expropriation with regard to land situated in ecologicaly
important areas. Appropriate levels of compensation should be paid in such cases.
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Governments should also improve the management of wetlands in public ownership and
restore publicly-owned wetlands. These acquisition and management policies can often be
delivered in collaboration with quaified NGOs, which may be granted special funds for this

purpose.

27.10 Incentive Systems and Non-regulatory Measures

Legidation should seek to increase incentives for wise use and conservation of wetlandsin private
and communa ownership and to eliminate al perverse incentives which encourage wetland loss
or destruction.

Voluntary mechanisms for private wetlands may take the form of income or land tax
exemptions or incentives, contracts and sectoral conservation payment schemes. All of these
should be conditional on compliance with appropriate management prescriptions for soil conser-
vation or land and water use. Stewardship approaches should be promoteto reward responsibleland
users for the wetland functions and values that they safeguard or recreate, legidation. Tax
incentives should be instituted for donations of land or money for conservation, including through
the use of conservation easements. Wherever possible, incentive schemes should be streamlined
and ddlivered through a single agency to minimise duplication or conflicts in funding priorities.
Incentives for environmentally sensitive agriculture should apply to awhole farm rather than afew
fields on marginal land.

Incentives for wetlands under communal ownership should be designed to maximise partici-
pation in integrated conservation and development projects. Legidation should make it possible
to ingtitute community-based programmes for wetland resource management and for the proceeds
of sustainable practices to be returned, a least partly, to such communities. Financia and/or
technical assistance should be provided where appropriate to support income diversification
initiatives compatible with wise use.

27.11 Compliance, Enforcement and Penalties

Lega systems need not only to set standards but also to provide procedures in the event of non-
compliance by public bodies et different levels. An effective compliance regime should providefor
comprehensive monitoring, adequately-resourced enforcement personnel and the availability of
judicial review proceedings to verify the legality of public actions or omissions. Qualified NGOs
should be formaly empowered to initiate administrative law proceedings in certain cases.
Adequate and timely information should be available to al concerned parties.

Criminal law penalties are often established under different laws, adopted &t different times.
Care mugt be taken to ensure consistency between these offences and the penalties they establish.
Frequently, penalties established under modern environmental legidation are much higher than
older offences perhaps relating to unlawful drainage or water abstraction. In some cases, different
authorities may be responsible for prosecuting offences.

Persons or legdl entities found liable for damaging or destroying wetlands should be legally

required to restore the site. Where restoration is impossible, afine should be levied that is at least
equivaent to the cost of rehabilitation.
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Efforts should be made to develop non-judicia techniques for improving compliance,
including environmental mediation, negotiations and community-based dispute resolution proce-
dures. What is appropriate will of course vary depending on the culture and traditions of the country
concerned.

* % %

Wetlands benefit countries and communities, economically, ecologically and culturally.
Laws and institutions must evolve to reflect their tangible and intrinsic values more fully. Therole
of wetlands within water systems needs to be more generally understood, both at international and
governmenta level and by local people most directly concerned by wetland use. Looking towards
the next millennium, we need new approaches to the ecological and administrative framework in
which wetlands are managed. It is hoped that thisbook will provided| those concerned or interested
with food for thought and ideas for action.
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