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BACKGROUND

1. The United Nations Conference on Environment and Development
(the “Earth Summit”), held in Rio in June 1992, opened the Convention
on Biological Diversity (CBD) for signature by the world's countries. To
date, more than 140 countries have ratified the Convention and many
have begun to implement various components of the treaty. The
Convention, as with many international agreements, is an instrument
designed, written, and agreed to by governments. However, the
development of the CBD did not allow for full participation of all those
interested and affected.

2. The Global Biodiversity Strategy (WRIIUCN/UNEP, 1992)
identified a wide range of actions needed to save, study and sustainably
use the world's biodiversity. Recognizing the need for all interested
parties to participate in discussion and dialogue, one action identified was
to establish a forum that would allow scientists, non-governmental
organizations (NGOs), natural resource managers, and communities
dependent on biotic resources to be involved in international decisions
concerning biodiversity The Global Biodiversity Forum (GBF) was
therefore conceived as a continuing process to provide information and
generate debate on critical issues, which could then feed international
policy-making meeting such as the Conference of Parties (COP) to the
CBD. The GBF process seeks to complement the inter-governmental
process with perspectives and proposals from independent sources
actively involved in the development and implementation of the
objectives of the Convention at the local and national level. It is not a
representative body of any of the groups or sectors that participate in
Forum events, nor should the Forum process be considered by the
Convention, United Nations organizations, or other institutions, to serve
on behalf of Forum participants, or to offer their collective views.

3. The first formal test of the Forum concept was the 1993
International Conference on the Convention on Biodiversity:
National Interests and Global Perspectives, hosted by the African
Centre for Technology Studies (ACTS) and the Stockholm
Environmental Institute, in Nairobi. This meeting recommended that the
Forum concept be implemented and employed in other regions of the
world, in forms appropriate to the particular region or to problems being
addressed. In addition, a resolution passed at the 1994 IUCN General
Assembly in Buenos Aires called on IUCN to institutionalize the GBF.

4. The first session of the Global Biodiversity Forum was organized
by IUCN, Fundacion Pro-Sierra de Santa Marta, the World Resources
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Institute (WRI), the United Nations Environment Programme (UNEP)
and ACTS, and held immediately prior to the first meeting of the Inter-
governmental Committee on the Convention on Biological Diversity
(ICCBD) which met in October 1993 in Geneva. The event, hosted by
IUCN at its headquarters in Gland, Switzerland, focused on three themes:
broadening participation in implementing the CBD, conservation and
sustainable use of genetic resources; and incorporating biodiversity in
public policy and law. The second meeting of the Global Biodiversity
Forum was organized by the Bahamas National Trust, [UCN, WRI and
UNEP in Nassau, Bahamas on 26-27 November, 1994, immediately prior
to the 28 November - 9 December first meeting of the COP to the CBD.
The two themes for this meeting of the GBF were: setting priorities for
biodiversity conservation in the context of the Convention; and the
importance of coastal and marine biodiversity. Meeting reports for both
of these meetings of the GBF are available from IUCN.

5. The third session of the Global Biodiversity Forum was held on 4-5
November 1995, immediately preceding the second meeting of the COP
to the CBD in Jakarta, Indonesia. The following report provides a
summary of the issues, proposals and recommendations to the COP
which emerged from the Forum. The views and recommendations
contained in this report are a contribution to the continuing dialogue on
key issues, and should not be considered consensus agreements of all the
Forum participants.  The report seeks to provide a balanced
representation of the many different perspectives found at the Forum, and
does not necessarily endorse any particular conclusion or
recommendation.

OBJECTIVES AND STRUCTURE OF THE
THIRD GLOBAL BIODIVERSITY FORUM

6. The topics for discussion and debate at the third Forum were chosen
to complement the work plan of the COPIl. These included: marine
biodiversity; regulating access to genetic resources; forests and
biodiversity; and decentralization of governance and biodiversity
conservation. The Forum served to inform people participating in the
COPII about the wealth of different issues and approaches and to foster
unencumbered debate prior to their formal involvement in the COP
negotiations. The Forum consisted of an opening and closing plenary,
and a set of four workshops to address each of the four themes which
were held in parallel over the course of the two-day Forum. The
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individual workshops were organized by the organizations mentioned in
the acknowledgements, who were responsible for selecting the papers
presented and focusing the discussions. Individual organizers will be
following up on the workshops as appropriate. For example, the
organizers of the workshop on regulating access to genetic resource will
be independently publishing the papers presented in their sessions; and
the organizers of the forestry and biodiversity workshop will continue
finding other mechanisms to debate the i1ssues of developing a
comprehensive, integrated strategy for forest conservation and equitable
sharing of benefits arising from the use of components of biodiversity.
Each session of the four workshops was characterized by panellist
presentations on issues germane to the session topics. Presentations were
predominately based on papers submitted to the Forum. As the Forum's
goal was to encourage active discussion, ample time in the sessions was
devoted to debate and exchange of views.

7. Over 400 people from nearly 40 countries participated in the Jakarta
GBF. This represents a near tripling of participants from the previous
Forum and reflects the growing interest and commitment of people to
broaden stakeholder involvement in negotiating policies for biodiversity
conservation. Participants came from a wide range of institutions --
government agencies, non-governmental advocacy and research
organizations, intergovernmental agencies, community development
organizations, and museums, universities and other research institutions
-- with different perspectives and interests in the conservation and
sustainable use of biodiversity. Each participant was invited tn his or her
personal capacity and presented information on the various approaches
taken by their respective institutions. The views of participants, however,
do not necessarily represent those of their governments or institutions. It
is important to emphasize that the sessions did not intend to develop a
consensus on the 1ssues. Some issues were contentious, and will demand
considerably more debate. The recommendations represent a collection
of the various ideas exchanged and reflect many different perspectives.

8. The Forum had the opportunity to present to the COP a very brief
oral presentation on the findings of the two-day meeting. In that report
(which 1s presented in its entirety as Annex 1), only a select number of
recommendations and findings were presented. This report serves
primarily to convey all the conclusions and recommendations which were
developed throughout the Forum. A complete programme of the Forum,
including detailed abstracts of the presentations, is available from IUCN.
A complete agenda is presented as Annex 2.
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WORKSHOP ON MARINE BIODIVERSITY

9. The objectives of this workshop were to exchange "on-ground"
experiences, examine key issues and approaches of particular reference to
COP 1I in conservation of marine biodiversity in SE Asia, and provide
recommendations to assist participants in preparation for COP II. The
workshop concentrated on three main areas: community-based
management of marine resources; sustainable mariculture; and the
promotion of sustainable fisheries. It was agreed that threats to marine
biodiversity are severe and that they need to be addressed urgently in a
concerted and coordinated fashion. The workshop provided
opportunities for sharing the experiences of several countries in
implementing  community-based resource management,  which
illuminated some common themes and concerns as well as opportunities
for improved practice. Over-exploitation, the trade in live reef fish,
cyanide fishing and coral reef destruction are severely degrading both the
breeding grounds and stocks of numerous marine animals. Impacts on
the diversity of natural fisheries caused by poor mariculture practices
were discussed and methods of promoting responsible practices
illuminated several conclusions and recommendations.

10. During the opening session, participants agreed on the need to ensure
coordination of CBD implementation with other instruments and with the
work of financial institutions, including at the national level
Implementation of CBD objectives can only be achieved in the context of
economic and development strategies for each individual country.
Several speakers emphasized the need for local participation in
implementation although 1t was recognized that the relative importance of
local and national inputs would vary from issue to issue and from state to
state. One aspect of particular concern was that states have not fully
appreciated that implementing the CBD means a considerable social
change, so education and capacity building were key elements in
facilitating the necessary changes.

11. The gaps in basic knowledge of marine biodiversity, its values and
the threats facing 1t are due to high costs, physical inaccessibility,
unfamiharity and lack of "ownership" of responsibilities, and a lack of
expertise. In addition, much marine biodiversity lacks charisma and
therefore does not attract public interest. Similarly, systematic research is
regarded as dull and, because it does not attract large research grants, it is
not well supported in the research community. Also, scientific
understanding is generally lacking among policy-makers and legislators.

Clobal Biodiversity Forum 12




12. Coordination of effort requires effective communication between all
players -- sectoral interests, the various levels of government, NGOs,
resource users, and the general public. The draft Handbook on marine
aspects of the CBD produced by the Center for International
Environmental Law (CIEL), by providing information on
implementation, addresses these 1ssues and encourages dialogue.

Participants in the first session of the marine workshop concluded that:

(a) Implementation of the Convention requires coordination
between the various international legal instruments concerned
with marine environmental protection and integration of CBD
objectives into national laws and policies.

(b) Better communication is needed between the various sectoral
interests involved with and impacting on marine biodiversity
conservation, especially between government bodies and NGOs.
Also, while scientists and others need to state results succinctly
and simply, over-simplification of the issues can be misleading
and result in inappropnate policy action. Lducation and the
raising of public concern about marine biodiversity is of crucial
importance.

(c) The social implications of Convention implementation have not
been fully appreciated. The need to locate decision-making and
action at the appropriate level of society is of crucial importance.

(d) The marine biodiversity still faces considerable knowledge gaps,
ranging from basic taxonomic and systematic studies to sound
understanding at species and community levels. Reasons for this
include high costs and technical difficulties, but also a lack of
appropriate scientific priorities within the research community.
While these gaps should be tackled through a programme of
research, progress in marine biodiversity conservation should be
made 1n accordance with the precautionary principle.

13. Workshop participants recommended that:

e The COP should set in place a mechanism that looks at ways of
integrating appropriate conventions at the national level.

e Governments should encourage their representative bodies and
NGOs to communicate and cooperate with each other. The
establishment of a forum of representatives from these groups
might be appropriate.

13 Glohal Biodiversity Forum




e Financial aid is urgently needed by local communities to achieve
conservation of marine biodiversity. The COP 1I should
establish a specific consultative process to allow indigenous
peoples and local communities to express their opinions on
Articles 8j and 10c of the CBD and to ensure recognition of their
rights as they relate to marine biodiversity.

® Governments should implement appropriate laws for the
protection of coastal zones.

14. Presentations in the second session illuminated national experience
in national and community-based coastal resource management
(CBCRM) from several South East Asian countries. The initial successes
in the Visayas of the Philippines with community-managed fisheries in
small island communities offers opportunities for transferring effective
practices to other communities. Examples of sustainable, traditional
management of coastal resources in Eastern Indonesia demonstrated the
importance of maintaining indigenous resource management practices for
application on larger scales. Cambodian ministries are beginning to form
partnerships with international organizations to systematically address
improving their national capacity in fisheries management. In addition,
participants heard that throughout Southeast Asia, the growing trade in
live coral reef fish is having a devastating impact on the health of area
coral reefs. A strategy for addressing the problem was presented.

On CBCRM, participants concluded that:

(a) Centralized regulatory management geared towards generation
of export income is unlikely to be as effective at safeguarding
marine biodiversity as the local approach (CBCRM).

(b) CBCRM is more effective if. management objectives are not
unduly controversial to the local community; if clear links are
established between causes and effects; if local communities are
involved in the collection and analysis of data, and if
management capability 1s built in to replace input from outside
agencies.

(c) CBCRM is not a universal panacea because: community-based
tenure systems are often unrecognized; economic factors exert a
pressure to over-exploit (these factors include the high monetary
value of some species, the decrease in return from cash crops
such as cloves, joint venture input, and pressure from
middlemen); migrant fishers are not covered in CBCRM

Cilobal Biodiversity FForum 14




(d)

(e)

approaches; and CBCRM 1is inappropriate for migratory stocks
and difficult to apply for management of larger areas.

CBCRM must work in conjunction with co-management
(sometimes called “‘joint management”).

In relation to the use of cyanide in the collection of live fish for
food and for the aquarium trade, experience suggests that: given
the financial return, an outright ban from above is not effective,
community-based regulations, involving "ownership" of resource
can be effective; such regulations must be based on education for
the affected communities; cyanide detection labs and formal
enforcement are an essential adjunct; and aquaculture has the
potential to ease the demand for some species.

15. In relation to CBCRM, participants recommended that:

Governments should provide legal backing and empowerment to
enable effective CBCRM.

Traditional tenure and management systems should be
recognized by national laws and should be incorporated in
regulations for conservation and sustainable use.

National and local governments, NGOs and foreign-assisted
development projects should assist in strengthening and
revitalizing local community management institutions.

Traditional knowledge of past and present tenure and
management systems related to marine and coastal systems
should be documented before it disappears. Traditional
management systems that allow management of larger areas and
Jjoint management (co-management) should be explored.

The effect of international trade agreements (such as GATT) on
tenurial arrangements should be examined.

User-rights systems that limit access to fisheries should be
introduced on a wide scale.

Initiatives to raise public awareness and education on the nature
and significance of marine biodiversity should be an integral part
of all relevant policies and plans.
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16. Modern marine aquaculture has impacts on the biodiversity of
marine ecosystems, affecting habitats and species and genetic diversity 1n
numerous ways. Of particular concern is the introduction of species
monocultures which replace indigenous varieties, and the loss of
mangrove forests due to mariculture. In order to protect the diversity of
marine and coastal ecosystems, ecologically sound mariculture needs to:
be based on a diversity of species; incorporate traditional knowledge; not
depend on chemical input; and ensure adequate mangrove management.

On mariculture, workshop participants concluded that:

(a)

(b)

(c)

(d)

The "blue revolution" is not the social and environmental miracle
it is sometimes claimed to be. Production from mariculture 1s
predominantly for the export market rather than as local food
supply. Wild stock are extensively used for rearing so that the
term "culture" 1s a wmisnomer. Adverse environmental
consequences of mariculture include mangrove degradation,
genetic erosion and chemical pollution.

The impact of mariculture on marine biodiversity cannot be
separated from its social impacts.

Although aquaculture in its different forms has some common
threads, there are differences between, for example, systems for
fin fish and crustaceans. Shrimp/prawn mariculture probably has
the greatest negative impact on marine biodiversity.

The threats from aquaculture are generally well known; the need
is for policy to take these into account.

17. On mariculture, participants recommended that:

COP should hold a workshop to examine further the impact of
mariculture on marine and coastal biodiversity.

The CBD’s Subsidiary Body on Scientific, Technical and
Technological Advice (SBSTTA) should establish an expert
group to develop guidelines for sustainable aquaculture
consistent with the objectives of CBD. The guidelines should be
transmitted to the multilateral development banks to ensure that
they are incorporated into funding assessment and project
development procedures.
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e SBSTTA should conduct an environmental and social review of
funding by multilateral development banks for the development
of large scale intensive aquaculture projects.

e COP should use the example of aquaculture as an issue for
developing technology transfer to include, for example, water
recycling systems, offshore pens, polyculture, and restoration of
mangroves.

e Research efforts into aquaculture should focus on policy issues,
including, for example, the encouragement of aquaculture of
those species, such as filter-feeding shellfish, that are likely to
lead to the least environmental damage.

e SBSTTA should provide a defimtion of "industrial scale"
mariculture.

18. Participants discussed several national and international responses to
the decline in the world's fishery stocks. The Food and Agriculture
Organization of the United Nations (FAQO) along with member countries,
government and non-governmental organizations, responding to the
tremendous value of marine and coastal biodiversity as a food resource,
and aware of the current threats to these resources, presented a draft
Code of Conduct for Responsible Fisheries. The voluntary Code of
Conduct embodies the UNCED, the UN Convention on the Law of the
Sea (UNCLOS), and the UN Convention on Straddling Fish Stocks and
Highly Migratory Fish Stocks and other international agreements and
declarations. The position of WWF International concerning fisheries
and the CBD, and a discussion of fisheries management at Bunaken
National Marine Park in Indonesia contributed to understanding of
international and local responses to threatened fishery stocks.

From these discussions, workshop participants made the following
conclusions on the promotion of sustainable fisheries:

(a) Given the scientific uncertainties with respect to stock densities
and the mmpact of fisheries, it 1s essential to adopt a
precautionary approach to fisheries management.

(b) Socio-economic considerations and especially subsidies in
fisheries as a mechanism for increasing employment levels can
work against sustainable management of fisheries.
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(c) CBD 1s clearly relevant to the various fisheries conventions but
the relationship 1s unclear, and a coordinated, cooperative
approach on this issue is needed at international level

19. On sustainable management of fisheries, participants recommended
that:

e  The impact of fisheries on biodiversity needs to be defined more
precisely.

e The use of subsidies for fisheries should be examined and
mechanisms explored for alternative ways of funding fisheries so
that they are operated in a sustainable manner.

e The impact of nuclear testing on fisheries should be examined.

WORKSHOP ON REGULATING ACCESS TO
GENETIC RESOURCES

20. Sessions in this workshop explored a variety of topics relating to the
regulation of access to genetic resources, including. national
experiences and strategies in developing regulation regimes; trade
regulations and intellectual property rights; indigenous knowledge
and rights, the sharing of benefits from exploitation of genetic
resources, mechanisms for ensuring prior informed consent of both
governments and local communities; and priorities for action for the
COP, its subsidiary bodies, and funding mechanisms. The workshop
generated a set of recommendations which were widely circulated during
the course of the meeting of the COP.

21 Papers presented in the first session provided an overview of key
1ssues confronting governments and other stakeholders as they move to
implement the Convention’s provisions. This is occurring in an era of
rapid technological change in the field of biotechnology, little legal or
policy experience with the 1ssue, and considerable controversy about the
ethics of bioprospecting, the patenting of life forms, and compensation
for indigenous knowledge. One paper reviewed the rapid technological
changes which make genetic resources more valuable but create
difficulties for regulating their exploitation and sharing of benefits.
Another paper reviewed legal considerations facing states providing
genetic resources. The importance of a participatory national biodiversity
planning process involving all relevant stakeholders was noted. In
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addition, a framework of the elements needed for fashioning access
legislation was presented. Another presentation discussed the possible
meanings of “mutually agreed terms,” a phrase that occurs in the
Convention’s provisions on access to genetic resources and on transfer of
technology. Key ethical considerations raised by bioprospecting were
also addressed in this session. The frequent clash of values between the
ethical traditions of many communities and the ethics of dominant
extractive industries creates tension which has frequently led to
inequitable exploitation of resources and indigenous knowledge.

22. One participant explored solutions to the dilemma posed by ex situ
collections of genetic resources collected before the Convention came
into force (and thus not governed by its provisions). The heart of the
dilemma is that the holders of such collections (such as international gene
banks) are under no legal obligation to secure the prior informed consent
of, or provide benefits to, source countries before commercializing
genetic resources 1n their collections, or passing them on to third parties
who may do the same. The importance and utility of material transfer
agreements (MTAs) for regulating access to genetic resources was also
discussed. It was noted that the Convention raises the possibility that
international trade in genetic resources could give rise to strengthened
incentives for biodiversity conservation in developing countries, if the
terms of trade are sufficiently favourable to source countries, institutions,
and communities.

Participants in the overview session concluded:

(a) In light of rapid technological change related to bioprospecting,
it is important for source countries and institutions to seek stable,
long-term agreements with those institutions seeking genetic
resources. Source countries and institutions engaged 1n
bioprospecting agreements should strive to develop the capacity
to add value to what they are providing (e.g., extracts instead of
raw materials), and to seek compensation accordingly.

(b) In developing an access regulation regime, the transaction costs
of arrangements must be taken into account, for example, in
targeting the distribution of benefits. For agricultural genetic
resources, where unique local source areas or particular
innovating communities are unlikely to be identifiable,
transaction costs could be very high, reducing net benefits to
irrelevancy. '
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(c) Source countries should move towards harmonized access
regulations, to avoid a situation where seekers of genetic
resources could play one country off against another.

(d) Development of effective systems for ensuring prior informed
consent at the national level 1s particularly important for source
countries.

(e) Countries in which institutions seeking genetic resources are
located should move towards certification systems to regulate the
flow of genetic resources on the receiving end, since source
countries will not realistically be able to control and monitor the
international gene trade on their own.

(f) Private sector institutions desire clear rules and procedures for
obtaining access to genetic resources in source countries.

(g) In developing an access regime, countries should utilize a
process in which the interests and voices of all stakeholders can
be heard, and a consensus can be reached. This broad-based
kind of policy formulation is extremely important for
implementing access regulations systems, as the cooperation of
many sectors and interests 1s required.

(h) The situation of coastal states with respect to regulating access to
marine genetic resources needs to be further analyzed, with
reference to the UNCLOS provisions.

(1) Material transfer agreements (MTAs) are an important tool for
developing an access regime. Requiring that they be finalized
before approval is granted for bioprospecting is a simple vet
powerful tool that may be of use in many developing countries.

() Ethics as well as law should inform the development of access
regulation and bioprospecting. To that end, access to both local
knowledge and genetic resources should be based on ethical
guidelines.

23. Two further sessions provided an opportunity for participants to hear
and discuss the concrete steps to regulate access being taken in a number
of countries. In May 1995 the Philippines promulgated a Presidential
Executive Order (EO) regulating access to genetic resources, one of the
first such national laws to be enacted. The EO sets up an Inter-Agency
Committee which evaluates all genetic resource collection requests and
issues permits. Another presenter discussed the development of a
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regional access regulation regime among the Andean Pact countries.
Currently awaiting final approval by member countries, a draft Common
Regime on Access to Genetic Resources was concluded in mid-1995. In
Malaysia, legal experts have concluded that, under its federal system, it
cannot pass a comprehensive national law on access, but must work
through federal oversight laws in three particular sectors -- forestry,
fisheries, and wildlife. Some of the strategies that Indonesia is
considering for regulating access were also discussed. While Indonesia
has regulations governing foreign researchers generally, it does not yet
have laws specifically covering access to and exploitation of genetic
resources.

24. Another presentation examined progress towards the protection
under Brazilian law of indigenous knowledge about genetic resources,
reviewing the provisions of a law drafted in 1991 on indigenous rights
generally, with specific provisions on ownership and control of
indigenous knowledge related to the utilization of genetic resources. A
draft Decree for Nigerian parks, which specifically deals with regulation
of access to genetic resources within national parks, was also discussed.
While only applying to park areas, it is the first such law in the country,
and 1s thus likely to be the model for access regulation in non-park areas
in the future. The last presentation discussed moves towards access
legislation in India. The issues included: the general steps that countries
should take to effectively regulate access and ensure benefit sharing;
discussion of a draft order regulating the international transfer of
biological material found within India; and the recent development of the
Community Register concept, under which local communities document
their own knowledge related to use of biological resources, as a tool for
protecting their interests.

Participants in the second sessions concluded:

(a) A number of countries are developing access regulation regimes,
but most, with the exception of the Philippines, are still in the
draft stage. The laws being developed in various countries share
a number of similarities. These include: a requirement that
genetic resources collection be carried out only after necessary
permission is obtained from the government; requirements that
collectors provide information on what is to be collected, the
uses to which it will be put, and other such information,
requirements for participation of source-country scientists and
institutions in the collection, and a preference for collaborations
which lead to local capacity-building; concern for the protection
and compensation of indigenous knowledge about genetic
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resources that might be utilized by outsiders for commercial
applications;, and requirements for some form of sharing of
benefits arising from the commercialization of genetic resources.

(b) The question of intellectual property rights over inventions
relying in whole or in part on genetic resources or indigenous
knowledge about them i1s a complex issue that countries are just
beginning to address. It is complicated by the intellectual
property rights provisions of the most recent round of GATT
negotiations. In many countries, there i1s some support for
development of a “community intellectual property right ”

(c) Some countries, such as the Philippines, have stressed the
importance of securing prior informed consent of local
communities where genetic resource collection 1s to be carried
out, not just the consent of the national government.
Development of procedures for obtaining local community
consent, however, 1s likely to be quite difficult, and will require a
certain amount of trial and error.

{d) Some kind of coordinating body or institutional focus is needed
for an access regime to work, since biodiversity crosses many
sectoral lines but effective access regulation requires a unified
system.

(e) Federal countries such as Malaysia will need to take a variety of
approaches to access regulation 1if their constitutions reserve
certain regulatory powers over biological resources to their states
or provinces, and thus do not allow for a comprehensive national
regulatory regime.

(f) Countries can learn a great deal from each other as they develop
and implement their access regulation regimes. It is therefore
important that interested parties develop ways to share
information, utilizing the Internet and other forms of electronic
communication as well as events such as the GBF. The
Convention Secretariat can also play an important role in this
regard.

(g) Countries must balance the importance of regulating access with
the importance of allowing valid scientific research which
involves the collection of genetic resources to continue. If not
carefully crafted, access regulations may have the unintended
effect of stifling such research.
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25. Another session took up the complex and controversial issue of
intellectual property rights (IPRs) and their relationship to the
regulation of trade and access to genetic resources. The first paper
discussed the role of IPRs in controlling access to genetic resources. It
was noted that the key to source countries obtaining benefits from the
new regime set in place by the Convention is controlling access through
contractual means, development of exclusive access-granting institutions
(such as INBio in Costa Rica), or through IPRs. The implication of the
TRIPS agreement under GATT for the use of genetic resources was also
discussed. The point was made that [PRs may run counter to the
Convention’s objectives, but that the GATT-TRIPS agreement requires
all countries to enact effective IPR protection by the first decade of the
next century (on different deadlines, depending on their level of
development.) A presentation was made on the model Community
Intellectual Property Rights Act developed by the Third World Network
and introduced into the parliaments of Malaysia, India, and the
Philippines in the past several years. It was noted that the main concern
was not to ensure equitable returns for the use of indigenous knowledge,
but rather to prevent the commoditization of indigenous knowledge in
global markets.

Participants in this session concluded that:

(a) IPRs have a strong influence on access to genetic resources.
However, current [PR systems are unsuitable for controlling
access to genetic resources or for protecting indigenous
knowledge concerning such resources.

(b) The incremental nature of community-based innovation makes it
difficult to protect under current IPR systems.

(c) The GATT regime is leading to imposition of IPR systems in
developing countries that are likely to run counter to the
objectives of the Convention

(d) Developing countries must quickly move to adapt new IPR
vanations that protect their interests, and those of their
indigenous communities.

(e) There is a great deal of confusion and lack of knowledge about
the intersection of IPRs and genetic resources issues.

(f) The COP and the CBD Secretariat should take steps to foster
dialogue on this issue, and to promote capacity-building to
address the i1ssue in developing countries. This 1s a matter of
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priority, given the deadlines imposed by the GATT-TRIPS
agreement and the mid-1996 FAO-sponsored meeting on plant
genetic resources.

26. In the session dealing with indigenous rights, benefit sharing and
prior informed consent, two papers were presented on mechanisms for
ensuring that local -- and particularly indigenous -- communities share in
the benefits of genetic resources utilization, and that they have given
prior informed consent to use of their indigenous knowledge or genetic
resources in all cases. Participants discussed the concept of traditional
resource rights (TRR) as a potential ethical and legal framework for
negotiating the terms of access to biodiversity and traditional knowledge.
They noted that the Convention 1s a ‘“double-edged sword” for
indigenous communities, on the one hand recognizing the value of
indigenous knowledge and the connections between cultural and
biological diversity, but at the same time granting sovereign rights over
genetic resources to states, not to local and indigenous communities. A
participant presented the results of a study carried out in the Philippines
on local attitudes towards the use and sharing of local knowledge about
seeds. The research worked through farmer surveys and community
meetings to obtain the reactions of farmers to nine differing scenarios of
the use of their seed lines and local knowledge by outsiders.

Participants in the session concluded:

(a) Communities are rarely homogeneous, or of one mind about how
to deal with genetic resources access regulation. Finding ways
to -reach consensus and resolve disputes i1s therefore a high
priority both for communities themselves, and for policy makers
designing regulations for access and prior informed consent.

(b) Local innovations should not be overlooked by focusing on
“tradition.” Many local communities are innovating, and this
needs to be valued and protected in order to encourage creativity.
(Some pointed out that “traditional” can be taken to mean only
that “it 1s our own”. In any case, even the most traditional
societies are dynamic, changing with changing conditions.)

(c) While the Convention places a preference on granting access to
genetic resources, 1t 1s not absolute. For indigenous
communities who do not feel they are getting an equitable deal,
the denial of physical access to outsiders is an important option.

(d) The sudden interest (in the COP) in protecting indigenous
knowledge by states which otherwise have rather poor records
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on indigenous rights is the result of the politics of the
Convention process and its North-South dynamic. Nonetheless,
it 1s a convergence of interests (or rhetoric, at least) which
indigenous communities and their advocates can and should use.

27. A final session was devoted to discuss and develop a set of priority
actions for the COP, its subsidiary bodies and funding mechanism. The
following recommendations were presented to the COP and widely
circulated at the conference:

Concerning Financing the Regulation of Access to Genetic
Resources:

The CBD’s financing mechanism’s priorities should include
implementation of Articles 15 and 16. The financing mechanism
should fund regional technical conferences in which each region
could consult on implementation of the Convention’s access
controls. The financing mechanism should fund national efforts
to implement genetic resources provisions through laws and
policies, stressing the need for an open, consultative process
within each country among all stakeholders before drafting
legislation.

Parties should agree to impose an international tax on products
developed using genetic resources, such as a tax on seeds
developed using samples in CGIAR collections, corresponding
to a royalty on sales.

Concerning Local and Indigenous Communities:

Any proposed legislation or other regulatory measures should be
translated into all local languages of potentially affected
communities, and should not be adopted before all of these
communities have an opportunity to comment on the draft.

The COP should not take any decisions on access under Article
15 before it discusses Article 8(j) in 1996, because Article 8()) is
critically important to access issues. When the SBSTTA and
COP discuss Article 8()), they should consider all its elements.
The COP should request a study on how to develop a framework
for sui generis systems to guarantee equitable sharing of the
benefits from the use of traditional technologies. Consistent
with this, SBSTTA’s consideration of Article 8(j) should take
into account Article 18 4.
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e The COP should commission a comprehensive study of the
impacts of IPRs on achievement of the objectives of the
Convention. Such a study should provide for participation by
various interested groups, in particular local and indigenous
communities. [PRs should be considered in the broader context
of traditional resource rights.

e The COP should develop a sui generis regime for protecting
community rights relating to genetic resources and knowledge,
innovations and practices of local and indigenous communities.
Any sui generis community property rights regime should be
sensitive to the distinctive nature of rights of local and
indigenous communities, and such rights should be protected in
perpetuity. In all of these discussions, there should be full
participation of local and indigenous communities.

e The COP should discuss contemporary as well as traditional
innovations, and should consider innovations by individuals as
well as knowledge held by communities.

e There should be consideration of a system for registering
knowledge, innovations and practices created or maintained by
indigenous and local communities and individuals within them.

e The COP should establish a venture capital fund to support
development within indigenous and local communities of
products based on informal innovations.

Other Issues:

¢ One of the SBSTTA’s three working groups should focus on
regulation of access to genetic resources and benefit sharing,

e The COP should request that the Secretariat ensure that the
clearinghouse mechanism has a link to available databases on
legislation and other relevant instruments and information
relevant to 1mplementation of the Convention’s access
provisions.

® The Secretariat should undertake case studies of best practice by
companies using genetic resources and sharing benefits, as well
as cases of effective implementation of the Convention through
legislation or other regulatory measures. These case studies
might be reviewed by the SBSTTA.
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The COP should affirm the primacy of the Biodiversity
Convention over all matters relating to biodiversity, including its
provisions on intellectual property rights relating to use of
genetic resources transferred under the Convention.

There should be consideration of the biosafety implications of
the use of genetic resources transferred under the Convention,
including implications for implementation of access controls.

The COP should consider how recipient countries should
support enforcement of access controls under Article 15,
including international agreement on enforcement.

The COP or a subsidiary body should define more clearly some
of the general terms of the Convention. Terms needing
clarification include several terms from Article 15: “prior
informed consent”, “equitable benefit sharing”, “mutually agreed
terms”, and the Article’s requirement that Parties facilitate

access only for “environmentally sound uses.”

The COP should recognize that national access legislation can
and should cover biochemicals alongside genetic resources, In
light of the principle affirmed by the Convention of national
sovereignty over natural resources, including genetic resources
and all other biological resources.

The COP should request the Secretariat and/or SBSTTA to
prepare a report on the demand by industry for genetic resources.

The FAO/CGIAR agreement should be modified so as to
recognize national sovereignty over genetic resources. Article 3
should provide that if original samples of germplasm in CGIAR
institutes have duplicate samples held in national collections of
the country of origin, then no intellectual property nghts shall be
sought over the germplasm except by prior informed consent and
under mutually agreed terms with the country of ongin.
Alternatively, this condition could apply to all germplasm,
regardless of whether there 1s a matching sample in the country
of origin. Another proposed alternative was to require in
material transfer agreements that users receiving samples from
CGIAR institutes must negotiate a benefit-sharing arrangement
with the country of origin before any intellectual property rights
can be obtained.
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e The COP should ask the Secretariat to study: the legal inter-
relationship between the Biodiversity Convention and the TRIPs
Agreement; and the legal inter-relationship between the
Convention and the U.N. Convention on the Law of the Sea’s
provisions on marine scientific research. The Secretariat should
consult with relevant international organizations in carrying out
the study, and should consider options for complementary
implementation.

e The SBSTTA should include experts on law and ethics as well
as biological science, economics and other disciplines, consistent
with 1ts multidisciplinary character as defined under the
Convention.

WORKSHOP ON FORESTS AND BIODIVERSITY

28. This workshop focused on identifying information needs for
sustainable management of forests and especially on the conservation of
biodiversity. It included discussions on information priorities to better
ensure the equitable sharing of benefits from the use of forest
biodiversity. The Center for International Forestry Research (CIFOR)
began this process of prioritization with a Policy Dialogue, held in
cooperation with the Indonesian Ministry of Forestry, in December 1994.
The conclusions from the Dialogue were published by CIFOR in a
document entitled "Forest Research. A Way Forward to Sustainable
Development". This document posed a challenge to forest research, to
“provide the knowledge and information to assist decision making that
will sustain and enhance the benefits of forests to all people, including
future generations." Six urgent research priorities were identified, of
which three are of special relevance to the commitments contained in the
Biodiversity Convention: understanding the linkage between forest
ecosystems and the health of the global environment; understanding the
impact of human activities on forest biodiversity,; and including
ecological, environmental, economic, social, and cultural aspects in forest

valuation. The workshop was designed to make progress on this whole
process.

29. The presentations and discussions were intended to identify which
information gaps are most critical, and why. In two days of discussion
many ideas and suggestions were presented. The concerns expressed
included the dearth of knowledge and understanding on biodiversity, the
need to understand the underlying causes of biodiversity loss (including
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landscape changes), linkages for conservation, valuation of biodiversity
and institutional dynamics. The critical information needs identified in
the workshop will not be met solely by the Conference of Parties or any
of its subsidiary bodies, nor by the Intergovernmental Panel on Forests
(IPF). Rather it will require a coordinated effort by national and
international organizations, both governmental and non-governmental.
The majority of recommendations from the sessions are therefore
intended to inform the wider international community of these critical
information gaps through the delegations from countries, UN specialized
agencies and other organizations who will attend the COP.

30. Member countries of the International Tropical Timber Organization
(ITTO) have agreed on Target 2000, meaning that by the year 2000, all
timbers traded on the international market must be produced from
sustainably managed forests. Current discussions on criteria and
indicators for sustainable forest management emphasize the sustainability
of forest products marketed internationally. Biodiversity has not been
given the attention that it deserves in that debate. Conservation of
biodiversity and sustainable management of its components is a complex
subject but efforts must be directed at highlighting the importance of
biodiversity in the discussions aimed at achieving sustainable forest
management.

31. Participants felt that much of what has been published on
biodiversity has been based on hypotheses, projections, or at best on
scanty, scattered or inadequate scientific data and information.
Consequently, many of the initiatives aimed at conserving biodiversity
rely on subjective or emotional principles, and are neither economically
nor biologically efficient. While the discussions under the COP to
implement the CBD are moving ahead, equally urgent attention is not
being given to the gathering of basic scientific data in forests necessary to
implement the CBD and to supporting the political decisions of the COP.
Participants also recognized the need for better use of existing
information, through improved coordination of research and increased
sharing of data, including remote sensing data.

32. Inevitably, it i1s not possible to conserve biodiversity in its entirety.
Choices will need to be made, and the conservation value of components
of biodiversity evaluated. This will require the development of criteria
for the trade-offs among potential conservation areas and among
components of biodiversity (species, ecosystems, etc.). Key questions
include: are existing criteria, such as the rarity of species of flora and
fauna, the best avai