
JD00.057 l 
IUCN Nepal, Environmental Law Programme 

The Implementation 
of International 
Environmental 

Law in Nepal 
Narayan Belbase 

IUCN-The World Conservation Union 

IUCN 
The Wolfd c-v.tlon Union 



ii 

Published by: 

Copyright: 

Citation: 

General Editor: 

Design & Layout: 

Cover Artwork: 

ISBN: 

Available from: 

IUCNNepal 

1997. IUCN Nepal 

The role of the Swiss Development Cooperation in 
supporting the IUCN Nepal is gratefully 
acknowledged. 

The material in this publication may be reproduced 
in whole or in part and in any form for education 
or non-profit uses, without special permission from 
the copyright holder, provided acknowledgment of 
the.source is made. IUCN Nepal would appreciate 
receiving a copy of any publication which uses this 
publication as a source. 

No use of this publication may be made for resale 
or other commercial purposes without prior 
written permission of IUCN Nepal. 

Belbase, Narayan. 1?97. The Implementation of 
International Environmental Law in Nepal, xvii + 108, 
IUCN Nepal. 

Ben Boer 

Dilip K. Munankarmi 

Ekaram Maharjan 

92-9144-022-1 

IUCN Nepal 
P.O. Box 3923 
Kathmandu, Nepal 

The opinions expressed by the author in this publication do not necessarily 
reflect the views of IUCN or of the organisations they represent. 



Contents 

PREFACE ................................................................................................... v 

EXECUTIVE SUMMARY .. .. .. . ... . .. . .. . . . . . .. .. .... . . . . .. .. .. . . . . . .. . . .. .. .. .. .. ... .. . . . . . . . . .. . . vii 

LIST OF TREATIES AND OTHER INTERNATIONAL INSTRUMENTS .. . .. . .. . .. .. . .. . .. .. xiii 

LIST OF ACRONYMS . . .. . . .. .. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .. . . .. . . . . .. . . . . . . . . . . . . . .. . .. . .. .. . .. xv 

CHAPTER ONE: INTRODUCTION .................................................................. 1 
1.1 Development of International Environmental Instruments ......... 1 
1.2 Sources for International Environmental Law ......... '. ................. 5 

1.2.1 .. Treaties ..... ................................................................ 6 
1.2.2 Other international instruments ....................................... 6 
1.2.3 Customary International Law .......................................... 7 

1.3 The Significance of International Environmental 
Instruments at the Domestic Level .................. .................. ...... 9 

CHAPTER TWO: LEGAL PROCESSES FOR THE RATIFICATION AND 

2.1 

2.2 

ACCESSION TO INTERNATIONAL INSTRUMENTS . .. . . .. . . .. ... .. . .. . . . . . . . ... .. .. 13 
International Level .................................................. .. ...... . . 

2.1.1 Identification of Issues and Preliminary Work ......... ........ . 
2.1.2 Negotiation of a Treaty ............................................... . 
2.1.3 Signature and Ratification of a Treaty ................... . ...... . 

National Level ................. ... .......................................... ...... . 
2.2.1 Constitutional Provisions ............................................ . 
2.2.2 Statutory Measures ..................... .................... ......... . 
2.2.3 Transforma(ion of treaties in Nepal .. .................... . ...... . 
2.2.4 Status of treaty provisions m national courts .......... . 

13 
14 
14 
15 
15 
16 
17 
18 
19 

CHAPTER THREE: INTERNATIONAL ENVIRONMENTAL INSTRUMENTS RATIFIED OR 
ACCEDED TO BY NEPAL, AND NATIONAL IMPLEMENTATION MASURES .. . 23 

3.1 International Legal Instruments Related to the Conservation of 
Biodiversity, Habitat and National Heritage .. . . . . . .. . . . . . . . .. .. . . . . . . . 24 

3.1.1 Natural and Biological Characteristics of Nepal . . . . .. . . . . . . . . . 24 
3.1.2 Development of International Legal Instruments Related to 

Biodiversity, Habitat and National Heritage . . . . . . . . . . . . . . . . . . . . . 24 
3.1.3 Ramsar Convention on Wetlands ................................. 25 
3.1.4 The World Heritage Convention ............................ ........ 35 
3.1.5 Convention on International Trade in Endangered Species of 

Wild Fauna and Flora . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 45 
3.1.6 The Convention on Biological Diversity . . .. . . . . . . . .. . . . . .. . .. . .. . . 54 



Iv 

3.2 International Legal Instruments Related to the Protection of 
the Global Atmosphere . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 71 

3.2.1 Vienna Convention .. .. ... ............ . .... .. .... ..................... 71 
3.2.2 Montreal Protocol . . .. . .. . ... .. ... . .. . .. . ... ... .. . .. . .. ... . .. . .. . . . . .. . . 72 
3.2.3 London Amendments . . .. . .. . .. . . . . .. . .. . .. . .. . .. . .. . . . . .. . ... .. . .. .. 75 
3.2.4 United Natiorzs Framework Convention on Climate Change 77 

3.3 General International Instruments Related to 
Environmental Protection ................................................... 86 

CHAPTER FOUR: THE INSTITUTIONAL FRAMEWORK FOR IMPLEMENTING 
INTERNATIONAL ENVIRONMENTAL INSTRUMENTS . . .. . . . . .. . . . . . . . .. . . . . . . . .... 91 

CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS . . .. . . . . .. . .. .. . . . . . . . . .... 97 
Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97 

Vienna Convention on the Law of Treaties . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . 97 
Review of All Relevant Legislation Relating to Implementation of 

Environmental Treaties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97 
World and National Heritage in Nepal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98 
Convention on Biodiversity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 98 
RAMSAR Convention . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99 
CITES ..... ................. . .................... ................................ 99 
Pollution Prenvention and Control .......................................... JOO 
Other International Environmental Treaties ..... .... ..................... 100 
Institutional Arrangements ..... ..................... ..... .. .. ... ............. IO 1 
Regulations under the Environment Protection Act ..................... 101 

BIBLIOGRAPHY ...... .. ........................................................... ........ ...... ... ... 103 



Preface 

This work is one of a series of reports which have been produced by 
IUCN Nepal as part of its work in the legal implementation of the Nepal 
National Conservation Strategy (NCS). The NCS gives priority to the creation 
of new laws and institutions for the protection of the environment and the 
conservation of natural resources. 

Since the NCS was completed in 1988, a great many developments 
have occurred in the field of international environmental law, with a variety 
of new and important treaties being negotiated and coming into force, 
including the 1989 Convention on the Control o(Transboundary Movements of 
Hazardous Wastes and their Disposal (the Basel Convention), the 1992 
Convention on Biodiversity, the 1992 Framework Convention on Climate Change 
and the 1994 Convention to Combat Desertification. 

Also since 1988, the National Planning Commission and several 
Ministries, in collaboration with IUCN Nepal, have been instrumental in 
examining present structures and legislative arrangements relating to a 
variety of environmental protection and natural resource conservation 
matters. With the cooperation of relevant bodies, IUCN Nepal has published 
a series of reports and analyses which have promoted the introduction of 
guidelines for environmental impact assessment, the conservation of 
national heritage, the safeguarding of wetlands, the introduction of an 
environmental policy and action plan, and further institutional 
strengthening to improve environmental management in Nepal. In 
addition, primarily through its legal counsel, Narayan Belbase, IUCN Nepal 
has worked with the National Planning Commission, Ministry of Population 
and Environment and Ministry of Law and Justice and other relevant 
Ministries to draft new environmental legislation and associated regulations. 
The fruit of these labours so far has been the enactment in January 1997 of 
the Environment Protection Act, which introduced environmental impact 
assessment as a mandatory requirement, introduced general pollution 
control provisions, established a register of national heritage. Significantly, 
the Act also gave broad legislative recognition to the already established 
Environment Protection Council and set up an Environment Protection 
Fund. Present work by IUCN Nepal is focussed on assisting with the drafting 



vi 

of comprehensive regulations to give substance to the provisions of the Environment 

Protection Act. 

Whilst Nepal has ratified a range of international environmental treaties over 
the past few years, the process of implementing those treaties has been rather 
haphazard. It is clear that legislative and administrative action is required with 
respect to a number of treaties. 

The primary function of this Report is thus to support a series of 
recommendations related to the fulfilment of Nepal's international obligations 
in the field of environment protection and conservation. The recommendations 
fall into two main categories: those related to the signing and ratification of 
international treaties, and secondly, the implementation of those treaties. The 
second aspect involves the enactment of legislation and improving administrative 
arrangements for giving domestic force to the environmental treaties which Nepal 
has ratified or is intending to ratify. 

The Report also functions to indicate the state of progress with endeavours 
to provide for environmental p~rotection and natural and cultural heritage 
conservation in Nepal. 

A further, incidental, function of this Report is to operate as a reference manual 
and initial textbook of international environmental law in Nepal. 

The Report will thus be of interest and use for members of the Parliament, 
government officials and advisers, as well as members of academic institutions, 
non-government organisations and the private sector interested in the field of 
international environmental law and its domestic implementation in Nepal. 

The completion of this report would not have been possible without the 
financial support of the Environmental Law Centre of IUCN-World Conservation 
Union. Narayan Belbase, Legal Counsel for the IUCN Nepal Office wrote most of 
the text. The following people have also contributed to various parts of the Report: 
Mark Teutch, a graduate from the Master of Environmental Law program at the 
University of Sydney, and the International Public Law program at the Australian 
National University worked on the report during his time as a volunteer in l995. 
Mr. Teutch prepared the draft of the first chapter of this report, and did some 
editing of this report. Mr. Madhav Poudyal, Join-Secretary, Ministry of Law and 
Justice and Prakash M. Sharma, Environmental Public Interest Lawyer, also worked 
on the report for a period in 1996. 

Ben Boer 
Editor, (Professor of Environmental Law and 
Director of the Australian Centre for Environmental Law 
Faculty of Law, University of Sydney) 
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Executive Summary 

This Report gives an account of the status of international 
environmental law in Nepal. The first chapter serves as an introduction to 
the field of international environmental law and emphasises the significance 
of international environmental instruments at a domestic level. 

The second chapter looks at the process for the ratification and accession 
of international instruments, and the constitutional provisions and statutory 
framework relevant to ratification and accession in Nepal. This chapter 
also sets out the status of position of treaties in the national courts, and 
notes that under present Nepali arrangements, ratified international treaties 
in Nepal have primacy over domestic law. 

The third chapter is focussed on the international legal instruments 
ratified or acceded to by Nepal, and the processes of implementation which 
have been established (if any) in each field. The areas covered are Biodiversity 
Conservation, including wetlands, international trade in endangered species, 
World and National Heritage, ozone protection and climate change. A range 
of other international instruments related to the environment are also briefly 
canvassed. Each section of this chapter sets out a series of recommendations 
related to the fulfilment of Nepal's international obligations in the field of 
environment protection and conservation. The recommendations fall into 
two main categories: those related to the signing and ratification of 
international treaties, and secondly, the implementation of those treaties. 
The second aspect involves the enactment of legislation and improving 
administrative arrangements for giving domestic force to the environmental 
treaties which Nepal has ratified. 

The fourth chapter covers the problems associated with the institutional 
framework of the implementation of international environmental 
instruments in Nepal. The institutional questions are the most problematic 
in implementing the conventions on the environment, as they raise the 
need for institutional capacity building, the establishment or improvement 
of administrative structures and processes, and the all important matter of 
training of government officials at every level. This chapter also sets out a 
series of recommendations covering these areas. 

i .. 
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Finally, the fifth chapter of the report sets out a number of more general 
conclusions on the status of international environmental law in Nepal, and 
contains a plea for urgent attention to the more pressing problems associated 
with the implementation of environmental treaties, in order for Nepal to fulfil its 
international environmental responsibilities. 

As indicated above, the recommendations appear in the text of the report. 
They are also reproduced in order in chapter five. For convenience, they are also 
summarised below: 

1. The 1969 Vienna Convention on the Law of Treaties should be ratified by Nepal 
as soon as possible. 

2. All relevant legislation in Nepal should be reviewed in detail in order to en
sure that the treaties to which Nepal has become a party, or shortly intends 
to become a party, include adequate provisions for the implementation of 
those treaties. 

3. The Nepal Environmental Policy and Action Plan should be implemented by the 
government forthwith. 

4. All presently listed World Heritage cultural and natural properties in Nepal 
should be assessed to promote improved protection of their World Heritage 
values. 

5. All potential World Heritage properties in Nepal should be assessed with a 
view to making recommendations on further nominations to the World Her
itage List. 

6. The Ancient Monuments Acf1956 and its administration should be urgently 
reviewed. 

7. The Kathmandu Valley Development Authority Act 1988 should be enforced. 

8. A detailed Nepal Heritage Strategy Plan for the protection of all cultural and 
natural heritage in Nepal should be prepared. 

9. A Heritage Conservation Action Plan should be developed for all cultural 
and natural heritage in Nepal. 

10. Heritage Regulations under the Environment Protection Act 1996 should be 
drafted 

11. A prioritised list of cultural and natural heritage sites in Nepal in need of 
preservation and/or restoration should be prepared. 

12. The effectiveness of the Guthi Sansthan should be assessed. 

13. The Biodiversity Action Plan should be prepared as soon as possible. 



14. The EIA Guidelines 1993 should be transformed into regulations under the 
Environment Protection Act 1995 as soon as possible in order to make them 
legally binding. 

15. The National Parks and Wildlife Conservation Act should be amended to pro
vide conservation for endangered and vulnerable plant species and to in
clude other endangered and vulnerable wildlife species which are not listed 
in Schedule 1 of the Act, as preliminary steps for implementing the Conven
tion in Nepal. 

16. Nepal should enact a comprehensive Conservation of Biodiversity Act immedi
ately after the preparation of the national Biodiversity Action Plan 

17. Additional facilities for ex situ conservation should be established and main
tained 

18. The consideration of the conservation and sustainable use (where appropri
ate) of biodiversity should be integrated into national decision-making. 

19. Separate wetlands protection legislation should be enacted to fulfil Nepal's 
obligations under the Ramsar Convention. 

20. Alternatively, the Ramsar Convention's requirements should be included in 
the Aquatic Animals Protection Act 1961 . 

21. The Aquatic Animals Protection Act 1961 should be amended in order to desig
nate a government agency or department responsible for its implementation 
and enforcement. 

22. The government should take necessary steps to include additional wetland 
sites in Nepal on the Ramsar List. 

23. A Wetlands Conservation Policy should be developed and supported with 
statutory measures. 

24. Wetlands Management Plans should be developed for all significant wetlands, 
and supported with statutory measures. 

25. Specific legislation should be enacted to implement CITES in Nepal. 

26. Regulations under the Customs Act 1963 should be drafted to include specific 
provisions in relation to species listed under CITES. 

27. The National Parks and Wildlife Act and other relevant legislation should be 
reviewed to ensure that it is consistent with Nepal's obligations under CITES. 

28. An adequate administrative structure should be established for the imple
mentation of CITES 

29. A comprehensive and coherent CITES Implementation Action Plan should be 
formulated. 

• 
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30. A comprehensive training on the implementation of CITES should be insti
tuted for national parks and wildlife officers, customs officials, postal work
ers and other relevant persons. 

31. Legislation on the control of air pollution from all sources should be enacted 
as soon as possible. 

32. The Motor Vehicle and Transport Management Act 1993 should amended forth
with to cover taxi cabs, three wheeler cabs, trucks, public transit systems, and 
buses in particular. 

33. The Industrial Enterprises Act 1992 should be reviewed to ensure that waste 
discharges and other emissions are controlled. 

34. The proposed clean air and water legislation should incorporate the obliga
tions arising from the Vienna Convention and the Montreal Protocol. 

35. Legislation should be enacted with the objective of prohibiting nuclear ac
tivities in the territory of Nepal, including the production, manufacture and 
acquisition of nuclear materials and weapons by any private party. 

36. The Plant Protection Act 1972 should be thoroughly reviewed with a view to 
facilitating the implementation of the 1956 Plant Protection Agreement for the 
South East Asia and Pacific Region. 

37. Nepal should accede forthwith to the 1995 International Tropical Timber Agree
ment. 

38. In order to be able to adequately implement the Agreement, Nepal should 
introduce the policies required under the Agreement. 

39. In order to give substance to its policies on tropical timber, the government 
should consider enacting specific legislation 

40. The government should ratify forthwith the following Conventions which it 
has signed: 
• 1958 Geneva Convention on the Continental Shelf 
• 1958 Geneva Convention on Fishing and Conservation of the Living Resources 

of the High Seas 
• 1982 United Nations Convention on the Law of the Sea 

41. The Government should take legislative and administrative measures to im
plement the 1989 Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal 

42. The Government should take legislative and administrative measures to im
plement the 1994 Convention on Combating Desertification in those Countries 
Experiencing Serious Drought and/or Desertification, particularly in Africa 



43. The EPC should serve as the apex body to oversee the implementation of 
international environmental instruments across all sectoral ministries. 

44. The EPC should be adequately supported with a secretariat. 

45. The membership, functions and administration of the EPC should be spelled 
out in detail in regulations under the Environment Protection Act 1996. In ad
dition, sectoral ministries should be required by law to follow its directives. 

45. The regulations under the Environment Protection Act 1996 should give a spe
cific mandate to the EPC in relation to the implementation of international 
environmental treaties. 

46. The membership, functions and administration of the EPC should be spelled 
out in detail in regulations under the Environment Protection Act 1996. 

47. Sectoral ministries should be required by law to follow the directives of the 
EPC, both in terms of the implementation of international environmental 
treaties as well as in relation to all aspects of the implementation of the Envi
ronment Protection Act. 

-
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Introduction 

The increasing rate of global development has resulted in previously 
unforeseen threats to the environment. Population growth, resource 
consumption and technological advances are primary catalysts for changes 
in the global environment. 1 The environmental problems of a state are no 
longer confined by national boundaries. A wide range of environmental 
problems at regional and international levels have become apparent over 
the past several decades, such as global warming and ozone depletion, which 
result from the cumulative effect of emissions from many countries. The 
global trend of deteriorating environmental quality threatens the 
regenerative capacity of ecosystems, with serious repercussions on the 
~ocioeconomic well-being of local and global communities. 

7. 7 Development of International Environmental Instruments 

The fundamental link between environmental protection and economic 
development was first recognised in the 1972 Declaration of the United Nations 
Conference on the Human Environment (Stockholm Declaration)2 • This 
conference gave the impetus for the establishment of the United Nations 
Environment Programme (UNEP). It is now generally accepted that 
economic development must be pursued in the context of environmentally 
sustainable policies. 3 

Numerous documents have developed the concepts in the Stockholm 
Declaration into strategies for managing the serious environmental problems 
facing the international community. The World Conservation Strategy was 
endorsed by many countries, and emphasised three main objectives: 

• to maintain essential ecological processes and life-support systems, 
• to preserve genetic diversity, and 

Edith B. Weiss (1992), "Global environmental change and international law: the introductory 
framework," in: Edith B. Weiss, ed. Environmental Change and International Law: New Challenges 
and Dimensions, United Nations University Press, Tokyo, p. 4. 

2 Declaration of the United Nations Conference on Environment and Development, June 16, 1972, 
in Report of the U.N. Conference on the Human Environment, U.N. Doc. NConf./48/14, later 
adopted by the General Assembly of the United Nations (Res 2994, December 1972). 

3 Weiss, above, note 1, 4. 
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• to ensure the sustainable utilisation of species and ecosystems. 4 

The World Conservation Strategy brought about the development of 
conservation strategies at both national and sub-national levels in over 50 
countries, and many of these strategies/ recommended the introduction or 
improvement of environmental legislation. 5 Guided by the World Conservation 
Strategy, the National Planning Commission (NPC) of His Majesty's Government 
of Nepal (HMG), in collaboration with the World Conservation Union (IUCN), 
completed a National Conservation Strategy (NCS) for Nepal.6 The NCS aims to 
provide a long-term perspective on sustainable natural resource management, 
and gives priority to enacting environmental protection legislation related to 
international environmental agreements in a variety of fields. 

The report by the World Commission on Environment and Development 
(WCED), Our Common Future, identified the need to change policies and institutions 
in order to effectively cope with the issues arising from interlocked ecqnomic and 
ecological systems. 7 Caring for the Earth, the successor to the World Conservation 
Strategy, offers a wide range of recommendations for legal and institutional reform 
to achieve a sustainable society.8 International environmental law plays an 
important role in reaching the goal of a sustainable society. Modern international 
environmental law began to be developed around 1972, after the Stockholm 
Declaration, and many international environmental instruments, both bilateral 
and multilateral, have resulted. 

An 'international environmental instrument' refers to an agrt:ement in which 
legal obligations have been created between states and/or intergovernmental 
organisations and the conduct of the parties is regulated in a prescribed way. 
International environmental instruments commonly include treaties, conventions, 
protocols and covenants, and the generic terms 'treaty' and 'convention' are 
normally used to refer to international instruments. International environmental 
instruments commonly include the following features: 

• general obligations or requirements, 
• measures for implementation, 

4 International Union for Conservation of Nature and Natural Resources (IUCN)/United Nations 
Environment Programme (UNEP)/World Wildlife Fund 0NV'/F) (1980), World Conservation Strategy: 
Living Resource Conservation for Sustoinoble Development, IUCN/UNEP/WWF, Gland. 

5 Ben Boer, (1992),HThe International Context: The United Nations Conference on Environment and 
Development (UNCED), in: Proceedings of the International Conference on Environment and Law, 
Kathmandu, LEADERS Nepal, Faculty of Law, Tribhuvan University, Women in Environment 

6 His Majesty's Government of Nepal and International Union for the Conservation of Nature and Natural 
Resources, (1988), Building on Success: The National Conservation Strategy for Nepal (NCS), HMG and 
IUCN, Kathmandu. 

7 World Commission on Environl"l't:nt and Development (WCED) (1987), Our Common Future, Oxford 
University Press, Oxford, 

8 World Conservation Union (IUCN), United Nations Environment Programme (UNEP) World Wide Fund 
for Nature 0NWF), (1991 ), Caring for the Earth : A Strategy for Sustainable Living, IUCN, WWF, UNEP, 
Gland, Switzerland. 
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• measures for supervising implementation process, and 
• mechanisms for cooperation.9 

Along with the emergence of environmental conventions, non-legally binding 
international environmental instruments, often referred to as 'soft law', have also 
been developed. These documents represent consensus positions and may be 
evidence of customary international law. Non-legally binding international 
environmental instruments include the following: 

• the Stockholm Declaration and its Action Plan, 
• the World Charter for Nature, 10 

• Agenda 21,11 and 
• the Rio Declaration. 12 

The major policy and soft law documents concluded since the 1972 Stockholm 
Declaration have guided the principles and objectives of international 
environmental agreements, and provided a framework for negotiating specific 
environmental issues. 

The World Charter for Nature, adopted by the United Nations General 
Assembly (UNGA) in 1982, attempts to formulate general principles of conduct 
for states and individuals. However, it only addresses the use and conservation of 
living resources. Whilst it is not a binding legal document, it has had a good deal 
of influence in the development of further international environmental 
instruments over the past 15 years. 

The 1992 United Nations Conference on Environment and Development 
(UNCED) in Rio de Janeiro is the most important policy development to date. It 
builds upon existing policy and strategy to deal with international environmental 
issues. A total of 178 nations agreed upon Agenda 21, one of the main soft law 
outputs of UNCED. 13 Agenda 21 is a vast blueprint for implementing sustainable 
development in all areas of human activity into the 21st century. It coherently 
identifies the goals and means for achieving a sustainable society, 14 and recognises 
the need for a global partnership in sustainable development.15 

The Rio Declaration, adopted at the UNCED, has attracted criticism for falling 
short of its original goal of an 'Earth Charter.' The proponents of the Earth Charter 

9 See A. Kiss and D. Shelton (1991 ), International Environmental Law, Transnational Publishers, 
USA: 56-57. 

10 World Charter for Nature, United Nations General Assembly (UNGA) Resolution 37/7, 
UN Doc A/37 /51, (1982). 

11 1992 Agenda 21: Programme of Action for Sustainable Development, (1992), U.N. Doc. A/CONF.151 / 
26 (hereafter Agenda 21), negotiated at UNCED in Rio de Janeiro, June 1992. 

12 1992 Rio Declaration on Environment and Development (hereafter Rio Declaration). 

13 Agenda 21. 

14 J. William Futrell (1994) Hlaw of Sustainable Development# in The Environmental Forum, March-April 
1994, 16, 17. 

15 Agenda 21, Preamble. 
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hoped that UNCED would adopt it as a declaratory instrument with moral and 
political authority equivalent to the Universal Declaration on Human Rights. The 
Rio Declaration is criticised primarily because it affirms the Stockholm Declaration 
in the Preamble, and then unravels it in the remaining text. 16 

A phase of implementation and elaboration of the Rio outcomes has followed 
UNCED. It requires a strong commitment from all governments. 17 International 
environmental Jaw has developed at a rapid pace, and some international legal 
instruments have emerged that address the environment. This rapid development 
has been accompanied by an expansion and shift in the subject matter, focus and 
scope of international environmental legal instruments.18 The following are recent 
examples of the diverse subject areas addressed by international agreements: 

• the 1989 Basel Convention on the Control o(Transboundary Movements of 
Hazardous Wastes and their Disposal, 

• the 1991 Protocol to the Antarctic Treaty on Environmental Protection 
• the 1992 Framework Convention on Climate Change, 
• the 1992 Convention on Biological Diversity, and 
• the 1994 Convention on Combating Desertification in those Countries Expe

riencing Serious Drought and/or Desertification, particularly in Africa. 

Since the Rio Conference, a number of further international conferences have 
been held on a variety of subjects such as highly migratory species and straddling 
stocks, and the sustainable development of small island states. More international 
environmental instruments are also likely to result from the implementation 
process of Agenda 21. Remarkable progress has already been made in developing a 
body of international environmental law, despite the intensifying heterogeneity 
of the international community, increasing economic problems and the urgent 
developmental needs of developing states. 19 

At the internationel Jaw and policy-making level, there are many difficult 
issues which must be resolved. Despite the spirit of partnership and common 
purpose demonstrated by the Rio de Janeiro agreements, there are differences 
between north and south countries which present special challenges. Differing 
priorities and resources in north and south countries have resulted in the concept 
of 'common but differentiated responsibilities' in relation to the implementation 
of conventions environmental protection. Although developed countries generally 
recognise their responsibility for helping developing countries, there is 

16 M. Pallemaerts (1993), "International Environmental Law from Stockholm to Rio: Back to the Future?," 
in P. Sands (ed.), Greening International law, Earthscan Publications Ltd, London, 4. 

17 P. Wensley (1994) "Global Trends: the Emergence of International Environmental Law," in Ben Boer, 
Robert Fowler and Neil Cunningham (eds), Environmental Outlook: law and Policy, The Federation 
Press, Sydney, 10. 

18 See above, note 17. at 8. 

19 See further Patricia W. Birnie and Alan E. Boyle (1992), International law and the Environment, Clarendon 
Press: Oxford, 8. 
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disagreement about how much responsibility developed countries should accept 
.for solving environmental problems.20 This issue was highlighted at the Beijing 
Ministerial Declaration on Environment and Development in 1991, which was drafted 
in order to develop a common position between developing countries before 
UNCED took place. The integration of north-south issues into international 
environmental instruments is a vital element for the promotion of equitable 
distribution of responsibility for environmental problems between countries. 

1.2 Sources for International Environmental Law 

International environmental instruments comprise one part of a broader 
framework of international environmental law. The sources of international 
environmental law are important for understanding the international legal 
framework. 'International environmental law' commonly refers to international 
laws relevant to environmental issues. Therefore, the expression 'international 
environmental law' does not indicate that there is a new discipline based 
exclusively on environmental viewpoints and strategies. Nevertheless, they play 
an important role in shaping legal developments, and there is now a distinct 
body of law for the protection of the environment. 21 Traditional sources for the 
current body of international environmental law are summarised in Article 38 of 
the Statute of the International Court of Justice: 

a) international conventions, whether general or particular, establishing 
rules expressly recognised by the contesting States, 

b) international custom, as evidence of a general practice accepted as law, 
c) the general principles of law recognised by civilised nations, 
d) subject to the provisions of Article 59, judicial decisions and the teach

ings of the most highly qualified publicists of the various nations, as 
subsidiary means for the determination of rules of law.22 

A range of other legal sources that do not clearly fit into the categories in 
Article 38 comprise 'soft law,' an emerging yet controversial form of law. Soft law 
consists of the half-way stages in the law-making process such as declarations, 
recommendations, guidelines, principles and 'framework' or 'umbrella' treaties.23 

In the rapidly developing and uncertain field of international environmental law, 
soft law has a number of advantages and is used frequently because traditional 
forms of law can take a long time to develop. The slow implementation process of 
traditional forms of international law lacks the urgency often required to prevent 
irreversible environmental damage. Thus, international environmental law is an 

20 Michael Holm and Elizabeth Wild (1994), "An Overview of Environmental Regulation in Asia" in Ben 
Boer, Robert Fowler and Neil Gunnin'gham, (eds),Environmental Outlook: Law and Policy, Federation 
Press, Sydney, 41-2. 

21 Birnie and Boyle, above, note 19, 1. 

22 Ian Brownlie (1983) Basic Documents in International Law, 3rd Edition, Oxford. 

23 Birnie and Boyle, obove, note 19, i6-30. 
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innovative and progressive area in the international legal system. Two of the most 
important sources of interQational law are examined below: treaties and customary 
international law. 

1.2.1 Treaties 

Treaties are agreements between states and/or international organisations. 
These agreements are governed under international law and are referred to by a 
variety of names, including 'treaty,' 'convention,' 'protocol' and 'covenant.' 'Treaty' 
will be generally used in this Report. Treaties comprise the majority of international 
environmental instruments. They can be between two countries, to govern some 
aspect of relations between them ('bilateral treaties') or between three or more 
countries ('multilateral treaties'). The earliest treaties were mainly concerned :with 
maintaining and protecting living resources for human benefit. One of the earliest 
conventions addressing the environment was the 1902 Convention for the Protection 
of Birds Useful to Agriculture. Treaties have contributed substantially to the body of 
international environmental law, and cover a broad range of environmental issues. 

In most cases, a treaty enters into force and becomes binding on its parties 
only after states have formally deposited their instrument of ratification, which 
requires approval by national parliamentary or other internal processes.24 Once a 
treaty is ratified, states are expected not to undertake any actions that undermine 
the treaty's objects and purposes. In the strictest sense, treaties are a source of 
obligation rather than a source of law, yet they represent an important source of 
state rights and duties and can produce a law-creating effect.25 

International organisations play an increasingly important role in the 
preliminary stages of treaty-making by expressing a consensus over issues and 
recognised problems that require international action.26 Some of the important 
organisations that facilitate international environmental treaties include the United 
Nations Environment Programme (UNEP), the United Nations Development 
Programme (UNDP), IUCN-The World Conservation Union and the International 
Maritime Organisation (IMO). 

1.2.2 Other international instruments 

Apart from legally obligatory international treaties, many international 
instruments in the field of environmental law are in the form of non-obligatory 
and declaratory instruments, and are not subject to formal ratification procedures. 

24 Birnie and Boyte, above, note 19, 11. 

25 Ian Brownlie (1990), PrinciplP ;,f Public International Law, Fourth Edition, Oxford University Press, 
Oxford, 12. 

26 Paul C. Szasz (1993) "Institutional Structures and Requirements for the Implementation of Multilateral 
Environmental Conventions," in Ben Boer (ed.), Strengthening Environmental Legislation in the Pacific 
Region, South Pacific Regional Environment Programme, Apia, 64 . 
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These instruments are known as recommendations, guidelines, resolutions, final 
acts and decisions of international organisations. These instruments play a tangible 
role in the international legal system, and influence the behaviour of the subjects 
of the system. In modern international law, and particularly in environmental 
law, these instruments not only play the substantial role of creating new legal 
norms, but they are increasingly recognised as a means for establishing or 
interpreting such norms. They are known as 'soft law.' Although these instruments 
are not legally binding, they may in time be translated into treaties and become 
binding. The 'soft law' approach is a politically convenient method and a useful 
step in the longer process of changing international behaviour. The Helsinki 
Declaration on the Protection of the Ozone Layer (Helsinki Declaration) is an example 
of su~h an instrument. (The purpose of the Helsinki Declaration was to ensure 
that the London meeting in 1990 could agree on amendments to the Montreal 
Protocol starting with Principles 21 and 22 of the Stockholm Declaration). 

Contemporary international practices illustrate a wide range of 'soft law' 
international legal instruments. These include the Charter of Economic Rights and 
Duties of States (UNGA resolution 3281), 1974, the Stockholm Declaration on the 
Human Environment, 1972, the Principles of Conduct in the Field of Environment for 
the Guidelines of States in the Conservation and Harmonious Utilisation of Natural 
Resources Shared by Two or More States (UNEP guidelines), the Draft Guidelines for 
National Legislation Concerning Weather Modification, 1980, the World Charter for 
Nature (UNGA resolution), 1982, the Guidelines for Transport and Preparation for 
Shipment of Live Wild Animals and Plants, 1979 (adopted in Sanjose), the Guidelines 
for Assessing Industrial Environmental Impact and Environmental Criteria for the Siting 
of Industry (UNEP), 1980, the Cairo Guidelines and Principles for the Environmentally 
Sound Management of Hazardous Waste (UNEP), 1987 

Among the most important soft law instruments of recent times are the Rio 
Declaration on Environment and Development and Agenda 21 . Whilst they are not 
legally binding, both of these instruments are being relied upon by individual 
states and the international community as a whole to provide a guide for 
programmes and activities across all aspects of environment protection and 
resource conservation. 

1.2.3 Customary International Law 

Customary international law was the primary source of international law 
until treaties became more dominant in the 1970s. 'Customary international law' 
refers to established rules and codes of behaviour that are consistent with the 
practices of many states. Therefore, customary international law is essentially 
'evidence of a general practice accepted as law.'27 Customary laws evolve from 

27 Kiss and Shelton, above, note 9, 105. 
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three general circumstances: (1) diplomatic relations between states, (2) the practice 
of international organs, and (3) state laws, decisions of state courts and state 
military or administrative practices.28 In general, customary international law takes 
a long time to develop and change. 

A number of important international customary laws have emerged for the 
protection of the environment. It is a customary rule of international law that a 
state must not permit the use of its territory or common spaces without regarding 
the rights of other states. This rule is based on the doctrine 'sic utere tout alienum 

non laedas, ', (translated as 'use your own property as not to injure another's.') 

Several international disputes were instrumental in establishing principles 
that have become part of customary international law. In the Trail Smelter 

Arbitration, concerning air pollution damage in the United States caused by a 
smelter located in Canada, the tribunal concluded that: 

No State has the right to use or permit the use of its territory in such a 
manner as to cause injury by fumes in or to the territory of another or the 
properties or persons therein, when the case is of serious consequence 
and the injury is established by clear and convincing evidence .

29 

This conclusion _established the responsibility of states to prevent, reduce 
and control transboundary environmental harm from activities within their 
territory or jurisdiction.30 

:rhe judgement of the International Court of Justice (ICJ) in the Corfu Channel 

Case supports a similar principle of state responsibility. In determining whether 
Albania was responsible for damage to British warships and loss of life due to the 
existence of a minefield in Albanian territorial waters, the court held that it was 
' .. every state's obligation not to allow knowingly its territory to be used for acts 
contrary to the rights of other states.'31 This judgement confirms the responsibility 
of states to warn others of known dangers, and extends this responsibility to 
cooperation in mitigating environmental risks and emergencies. 

The Lake Lanoux Arbitration concerned the interpretation of a treaty between 
France and Spain over the use of a cross-border watercourse. Its judgement was 
that the upstream state may exercise its rights of use only to the extent that no 
serious damage is caused to the downstream state by altering the natural water 
flow.32 This judgement establishes the principle that a state has the duty to give 
notice when its actions may impair the environmental enjoyment of another state. 

28 J. G. Starke (1989), Introduction to International law, Tenth Edition, 36-39. 
29 Trail Smelter Arbitration, 35 American journal of International law (AllL) (1941) 716. 

30 Birnie and Boyle, above, note 19, 89. 

31 Corfu Channel Case, International Court of justice Rep. (1949), 22. 

32 lake lanoux Arbitration, 24 International law Reports 101 (1957). 
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Principle 21 of the Stockholm Declaration restates and elaborates on the 
principle that states must control sources of harm to other states or to the global 
environment (based on the principle sic utere tout alienum non Iaedas, see above), 
and has become accepted as customary international law: 

States have, in accordance with the Charter of the United Nations and 
the principles of international law, the sovereign right to exploit their 
own resources pursuant to their own environmental policies, and the 
responsibility to ensure that activities within their jurisdiction or control 
do not cause damage to the environment of other states or of areas be
yond the limits of national jurisdiction.

33 

Principle 21 has become a highly influential statement in the development 
of international environmental law, and is incorporated in several multilateral 
treaties.J4 It is important primarily because it recognises the duty of states to take 
appropriate measures to protect the environment.JS The acceptance of Principle 
21 as customary international Jaw is an example of soft law contributing to the 
development of customary international law. Principle 21 attempts to achieve an 
equitable balance between the responsibility of a state to protect the environment 
of other states, and the sovereign right of a state to exploit its own resources.J6 

1.3 The Significance of International Environmental 
Instruments at the Domestic Level 

International environmental law and domestic law are becoming increasingly 
interconnected; international environmental law plays a significant role in shaping 
domestic law and policy in many countries.37 This is due largely to two factors: (1) 
relations between states with regional and international significance have increased 
and (2) the imperative to use a coordinated bilateral or multilateral approach in 
solving environmental problems has been recognised. International environmental 
instruments have become the most common method for creating binding 
international rules related to the environment.JS 

33 Stockholm Declaration, Principle 21. 

34 See for example the Geneva Convention on Long-Range Transboundary Air Pollution, the Ozone Convention, 
and the Basel Convention on the Transboundary Movement of Hazardous Wastes. 

35 See Dupuy, in OECD (1977), Legal Aspects of Transfrontier Pollution, Paris, 372. 

36 David H. Ott (1987), Public International Law in the Modem World, Pitman, London. The principle is 
restated in the Rio Declaration, where it has been modified to include 'developmental policies' in addition 
to 'environmental policies', as follows: 

States have, in accordance with the Charter of the United Nations and the principles of international law, 
the sovereign right to exploit their own resources pursuant to their own environmental and developmental 
policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause 
damage to the environment of other states or of areas beyond the limits of national jurisdiction 

37 See generally, Brian E. Gray, (1991 ), "Foreword: Some Thoughts on International Environmental Law 
from the Perspective of a Domestic Practitioner," 14 Hastings International and Comparative Law 
Review, 749 of 53; see also David A. Wirth (1992) "A Matchmaker's Challenge: Marrying International 
Law and American Environmental Law" 32 Virginia journal of International Law: 377-420. 

38 Birnie and Boyle, above, note 19, 11 . 
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International environmental instruments provide useful rules, norms and 
standards that can be adopted by states to guide national Jaw and policy-making. 
International environmental instruments also display international cooperation, 
an essential component in achieving sustainable development. In Agenda 21, the 
objectives for the development of international environmental law are to promote 
the efficacy of Jaw and the integration of environment and development policies. 
These objectives can be achieved by effective international environmental 
agreements and instruments that take into account universal principles and the 
particular needs and concerns of all countries. 39 Some of the specific objectives of 
Agenda 21 are to ensure th~ effective, full and prompt implementation of legally 
binding instruments, and to facilitate timely review and adjustment of agreements 
or instruments by the parties concerned, with consideration of the special needs 
and concerns of all countries, especially developing countries.40 

Chapter 8 of Agenda 21 addresses the practical aspects of integrating 
environment and development at both international and national levels. It calls 
upon countries to provide an effective legal and regulatory framework that places 
environment and development at the centre of economic and political decision
making.41 Laws and regulations suited to country-specific conditions are recognised 
as the most important instruments for transforming environment and 
development policies into action.42 It has been argued that in the areas where 
international environmental instruments do not protect the environment, 
international environmental protection will only be as strong as the sum of 
individual states' domestic environmental regimes.43 

Chapter 39 of Agenda 21 calls for the improvement of international Jaw on 
sustainable development, and the participation and contribution of all countries, 
including developing countries, in treaty-making. When states are parties to 
international environmental agreements, the enactment and enforcement of Jaws 
and regulations are essential for the implementation of these agreements. Problems 
in obtaining compliance with these agreements need to be resolved. In the 
development of national priorities, countries need to consider their international 
obligations.44 Moreover, Agenda 21 recommends that contracting parties to 
international agreements, in consultation with the secretariats of relevant 
international conventions, should improve the practices and procedures for 
collecting information on legal and regulatory measures.45 

40 Agenda 21, Chapter 39. 3 (c). 

41 See generally Ben Boer (1992) "Overview of Environmental Law and Policy at Global and Regional 
Levels," in Ben Boer, above, note 26, 10-18. 

42 Agenda 21 Chapter 8.13. 

4 3 Harvard Law Review (1991 ) "t »velopments in the Law - International Environmental Law", Harvard 
Law Review, 104: 1609. 

44 Agenda 21, Chapter 8.1 S. 

45 Agenda 21, Chapter 8.22. 
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The rapid development of international environmental law and policy over 
the past few decades signifies a permanent shift in international opinion towards 
a sustainable approach to managing environment and development. The evolution 
of an international environmental legal and policy framework needs to be reflected 
in domestic measures. The challenge for Nepal remains to effectively implement 
international law and policy developments at the domestic level. 

• 



Legal Processes for the 
Ratification and Accession to 

International Instruments 

There are generally two parallel legal processes for states to become 
parties to international instruments. At the international level, actions 
undertaken by states are identified. At the national level, legal measures to 
ratify, accept approve or accede are often required to implement 
international obligations. These processes are important for understanding 
the operation of international environmental instruments. 

2.1 International Level 

There are certain formal processes at the international level which are 
common to all binding international instruments, from the initial 
negotiation of a treaty to its final signature and ratification. There are no 
rules prescribing the form of treaties. However, the 1969 Vienna Convention 
on the Law ofTreaties46 represents a codification and progressive development 
of treaty Jaw on matters such as entry into force, reservations, interpretations, 
termination and invalidity. A fundamental characteristic of treaties is that 
they establish rights and duties based exclusively on the free will and 
consensual agreement between or among parties. A party to a treaty accepts 
legal obligation under the treaty. In the Convention on the Law of Treaties, 
the term 'party' is defined as a state that has consented to be bound by the 
treaty (Article 2(g)). The principle of customary international treaty law, 
pacta sunt servanda (translated as 'treaties are made to be kept'), was codified 
by the Convention on the Law of Treaties, which provides that every treaty in 
force is binding upon its parties and must be performed by them in good 
faith (Article 26). 

46 1969 Convention on the Low of Treaties Nepal has signed the Convention but has not yet 
ratified it. 
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Nepal has. signed the Convention on the Law of Treaties but has not yet ratified it. 

Recommendation on the Convention on the Law of Treaties 

• It is recommended that Nepal ratify the 1969 Convention on the Law of 
Treaties forthwith. 

While there is no standard procedure for the role of a particular state in the 
development of an international treaty, there are generally three common stages, 
which are described below. 

2.1.1 Identification of Issues and Preliminary Work 

International organisations that are often part of the United Nations Family 
and non-governmental organisations (NGOs) frequently play an important 
preliminary role in treaty-making by publicly expressing a view on an issue that 
requires international action, often through the publication of a report. Once 
states or an international organisation decide to formulate a treaty, sometimes 
with the participation of an NGO, a number of tasks are generally carried out, 
such as preliminary studies, the preparation of a draft treaty, intergovernmental 
consultation and occasionally public consultation.47 An example of such a process 
is the development of the Convention on Biological Diversity, initially put forward 
by the IUCN, with the process subsequently taken up by UNEP.48 

2.1.2 Negotiation of a Treaty 

States and international organisations, sometimes with the participation of 
NGOs, negotiate with each other to create legal norms, and eventually codify 
them into a single treaty. The negotiation of a legal instrument· can be a difficult 
and time-consuming task; one negotiation can proceed quite differently from another, 
although in all cases the ultimate objective is to produce some kind of instrument. 

One of the biggest obstacles in the negotiation process is the rule of unanimous 
consent. This rule can result in each negotiating body searching for the lowest 
common denominator, and complicates negotiations by enabling a single nation 
to resist the development of a common position and demand concessions in return 
for their consent.49 Nepal has participated in the negotiation of a number of treaties 

47 Paul C. Szasz (1992), Hlntemational Norm·Making: in Edith Brown Weiss, above, note 1, 43·66. 

48 See Lyle Glowka, Fran~oise Burhenne-Guilmin and Hugh Synge, in collaboration with Jeffrey A. McNeely 
and Lothar Gundling, (1994), A Guide to the Convention on Biological Diversity, Environmental Policy and 
Law Paper No. 30, IUCN Environr:,ental Law Centre, IUCN Biodiversity Programme, Gland, Bonn and 
Cambridge (hereafter IUCN ELQ, 2. 

49 Geoffrey P3lmer (1992), "New Ways to Make mtemational Environmental Law", 86 The American 
journal of Environmental Low,: 264. 
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concerning the environment, such as the multilateral negotiation at the first 
Conference of the Law of Sea, in Geneva, 1958.50 such as the 1985 Vienna Convention 
for the Protection of the Ozone Layer. 

2.1.3 Signature and Ratification of a Treaty 

Many states may not sign a treaty, despite their participation in negotiations. 
The 1969 Vienna Convention on the Law of Treaties encourages wider participation 
in treaty negotiations and upholds the rule that any state can make a reservation 
that does not interfere with the treaty's purposes, even when the treaty does not 
specifically permit reservations.51 This rule can weaken the effectiveness of treaties 
because states are able to 'opt out' of the stricter controls, often to protect their 
economic, political and cultural interests. 

A treaty does not b~come binding when a state signs it unless the parties 
specifically agree to be bound by signature. Once states formally deposit their 
instrument of ratification and fulfil any other requirements for entry into force, a 
treaty becomes binding on its parties under the principle of customary law, 'pacta 
sunt servanda.' An act of ratification in most cases requires approval by national 
parliamentary or other domestic processes.52 States that sign and ratify a treaty 
are expected not to undermine its objectives. The act of signing a treaty indicates 
that a state is considering the treaty, but it is not subsequently obliged to ratify it. 

When a state signs but does not ratify a treaty, the treaty's provisions are not 
legally applicable in domestic law. However, under the 1969 Vienna Convention on 
the Law of Treaties and as part of the progressive development of international 
law, a state is obliged to refrain from acts that interfere with the purpose of a 
treaty when it has signed or exchanged instruments constituting the treaty subject 
to ratification, acceptance or approval, until it has made its intention clear not to 
become a party to the treaty.53 

2.2 National Level 

There are a number of steps that need to be taken at the national level for a 
treaty to become binding on the signatory. Legal measures for the ratification and 
implementation of treaties in Nepal can be divided into two main categories: 
procedures relating to constitutional provisions and statutory implementation 
measures. 

50 Nepal signed all four conventions, although it has ratified only one, the 1958 Geneva Canve[ltion on the 
High Seas. ' 

51 Convention on the Law of Treaties, Articles 19-23. 

52 Birnie and Boyle, above, note 19, 12. 

53 Convention on the Law of Treaties Article 18. 

• 
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2.2.1 Constitutional Provisions 

Under the Constitution of the Kingdom of Nepal, 1990, there are three gene.ral 
types of treaties that require various procedures for their ratification or acceptance: 

(i) A treaty that requires the ratification of, accession to, acceptance of or 
approval of a majority of two-thirds of the members present at a joint 
sitting of both Houses of Parliament.54 Pursuant to Article 126(2) of the 
Constitution, such treaties are categorised as follows: 
a) peace and friendship, 
b) defence and strategic alliance, 
c) boundaries of the Kingdom of Nepal, and 
d) natural resources, and the distribution of their uses, which is not 

ordinary in nature and which may affect the nation extensively, 
seriously or in the long-term. 

(ii) A treaty or agreement that requires the ratification, accession to, accept
ance or approval of a simple majority of members present in the House 
of Representatives. This procedure applies to treaties that fall under sub
clauses (a) and (d) of Article 126(2), in which the treaty or agreement is 
of an ordinary nature that does not affect the nation extensively, seri
ously or in the long-term (Article 126(2)). 

(iii) A treaty that does not require an act of ratification for its commence
ment. This may occur only if a treaty or agreement does not fall into the 
four categories of treaties or agreements under Article 126(2) of the Con
stitution (see (I) above). 

Article 126(4) provides that a treaty or agreement that is detrimental to the 
territorial integrity of the Kingdom of Nepal shall not be concluded. According to 
this constitutional regime, treaties concerning environmental matters would 
presumably be subject to one of two procedures. Under Article 126(2)(d) of the 
Constitution, the treaty category 'natural resources and the distribution of their 
uses' would conceivably apply to a large number of treaties relating to international 
environmental matters. Acceptance of such a treaty would require a majority of 
two-thirds of the members present in both Houses of Parliament. Alternatively, if 
a treaty is deemed to be ' .. of an ordinary nature that does not affect the nation 
extensively, seriously or in the long-term,' it is subject to ratification or approval 
by a simple majority of members present in the House of Representatives (Article 
126(2)) It is difficult to establish how these provisions are applied since there are 
few examples of their application under the relatively new Constitution. However, 
the Convention on Climate Change and the Convention on Biological Diversity were 
passed by a simple majority, and were presumably viewed to be of an 'ordinary 
nature' according to the Constitution. In practice, it appears that when there is 
little opposition to a treaty, it is passed by a simple majority, and this process does 
not necessarily reflect on the xelative importance of the treaty. 

54 Under the Constitution of the Kingdom of Nepal, 204 7 (1990), (HMG Ministry of Law, Justice and 
Parliamentary Affairs, Law Books Management Board, English translation), there are two Houses, namely, 
the House of Representatives (205 members) and the National Assembly (60 members). 
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Once a treaty is concluded, the written instruments that provide formal 
evidence of the treaty's ratification or acceptance are placed in the custody of a 
depository, either with one or more states, or with an international organisation. 55 

The United Nations Secretariat is a major depository of treaties, because all members 
of the United Nations are required by the Charter of the United Nations to register 
every new treaty with the United Nations Secretariat in a timely manner.56 

2.2.2 Statutory Measures 

Once a treaty has been approved or acceded to, usually through parliamentary 
processes, the state must incorporate and internalise the treaty obligations into 
domestic law. Formal implementation of treaty obligations may be in the form of 
legislation and/or policy measures. National legal systems have various ways of 
internalising a treaty. Some legal systems regard treaties as automatically part of 
domestic law by virtue of ratification; others require separate implementing 
legislation. Section 9(i) of the Nepal Treaty Act (NTA), 1991 concerns all matters in 
a treaty to which the Nepal is a party by having ratified, acceded to, approved or 
accepted the treaty by Parliament. Section 9(1) of NTA specifies that when a matter 
in a treaty is inconsistent with the existing domestic laws, these laws shall be void 
to the extent of the inconsistency, and the provision of the treaty shall prevail as 
the law of Nepal. Thus, NTA explicitly provides for the primacy of international 
treaties over national law. Section 9(ii) of NTA also states that when any treaty to 
which Nepal has become a party, but which has not been ratified, acceded to, 
approved or accepted by Parliament, creates an additional obligation or burden 
on the Kingdom or HMG that requires the enactment of legal provisions, HMG 
shall, for the implementation of such a treaty, initiate timely processes to enact 
such laws. 

HMG is required to submit a proposal to Parliament pursuant to Section 5 of 
NTA, if it wants to ratify, accede to, accept or approve treaties rela.ted to subjects 
mentioned in Article 126(2) of the Constitution, or if the government wants 
permission for accession to such treaties. Section 4 of NTA provides for the 
ratification or accession procedures for treaties. Pursuant to Section 4(i) and apart 
from the treaties mentioned under Article 126(2) of the Constitution, treaties 
that require ratification, accession to, acceptance or approval, must be submitted 
to the House of Representatives by the government for ratification, accession, 
approval or acceptance. Section 4 (iv) provides that the Kingdom of Nepal or 
HMG cannot become a party to treaties that establish an intergovernmental 
organisation or party to a treaty which is inconsistent (adverse) to the prevailing 
law of Nepal unless a proposal providing for its ratification, accession, acceptance 
or approval is passed by the House of Representatives. 

55 Brownlie, above, note 25, at 612. 

56 1945 Charter of the United Notions (San Francisco), Artide 102(1 ). 
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Section 6 of NTA stipulates that if a treaty is signed by HMG, the Kingdom of 
Nepal or HMG is deemed to be a party to that treaty and that it has been accepted, 
provided the treaty is not included in Section 4 of NTA or in Article 126(2) of the 
Constitution. However, Section 4 of the NTA and Article 126(2) of the Constitution 
together include most treaties, and make it unlikely that a treaty could be ratified, 
acceded to or accepted without having the majority approval of the House of 
Representatives. Furthermore, under Section 9 of NTA, HMG is obliged to inform 
the House of Representatives of the treaties HMG has approved and executed 
within 30 days of its sessions. The government is also required to publish in the 
Nepal Gazette the treaties that are ratified, acceded to, approved or accepted by 
Parliament, within 60 days of ratification, accession, acceptance or approval and 
a certified copy of any other treaty to which Kingdom of Nepal or HMG is a party 
which HMG deems appropriate to be published. 

2.2.3 Transformation of treaties in Nepal 

Nepal has no uniform approach to the adoption of treaties into municipal 
law, and no transformation system will foreseeably be established. There are no 
consistent methods for incorporating treaties into national legislation, although 
some of the more common methods are as follows: 

(i) Statutory incorporation of a complete text with reference to the interna
tional treaty, 

(ii) Statutory incorporation of a complete text without reference to the treaty, 
(iii) Partial incorporation or adjustment of treaty provisions in a statute with-

out reference to the treaty, and · 
(iv) Incorporation of treaty provisions in delegated legislation (regulations) 

without reference to the treaty. 

Essentially, methods for transforming international treaty norms into internal 
Jaw are poorly developed in Nepal. Effective legal and administrative 
implementation measures have not been taken to fulfil the obligations of 
international treaties to which Nepal is a party. 

In practice, various statutes have been designed to incorporate the provisions 
of certain treaties. For example, the Bretton Woods Agreement Act 1962 (BWAA) was 
enacted to obtain membership to the International Monetary Fund Agreement 
(IMF) and the International Bank for Reconstruction and Development Agreement 
(IBRD). Altogether, 14 schedules have been included in the BWAA, which provide 
for certain obligations under the IBRD. Similarly, the International Development 

Association Membership Act 1962 was enacted to obtain membership to the 
International Development Association. It is important to note that these statutes 
make reference to the treaties establishing the institutions, though they do not 
incorporate the entire text of the treaties; neither do they reproduce verbatim the 
provisions of the original agreements. 



Legal Processes for the Ratification and Accession to International Instruments 

On the other hand, when the Vienna Convention on Diplomatic Relations entered 
into force in 1964, its provisions were precisely incorporated into the Foreign State 
and Diplomatic Representatives Facility and Immunity Act 1970 without reference to 
the treaty. Nevertheless, this Act includes almost every facility and immunity 
accorded to the diplomats in any country. 

When Nepal concluded an agreement with UNESCO concerning facilities for 
headquarters of the International Centre for Integrated Mountain Development 
(ICIMOD) the agreement's provisions appeared in the International Centre for 
Integrated Mountain Development Act 1983. This statute made reference to the 
agreement which was concluded between HMG and UNESCO in Paris on 30 
September 1981 to establish ICIMOD.57 

A number of statutes incorporate treaty provisions without making reference 
to the treaty. For example, the Children Related Act 1992 uses separate language to 
give effect to the 1989 UN Convention on the Rights of the Child, to which Nepal 
became a party in 1990. This Act contains almost all the substantive provisions of 
the 1989 Convention, although there is no reference to this fact. However, the 
incorporation of treaty provisions in statutes or other legislation is not a general 
practice of the Nepalese legal system. Although Nepal is a party to different 
multilateral treaties concerning various issues, it has not yet incorporated the 
legal provisions of all of these treaties into domestic statutes. Even when the 
conventions explicitly mention that signatories should take legal measures to 
incorporate the treaty into domestic legislation, Nepal has failed to do so. The 
1972 Convention Concerning the Protection of the World Cultural and Natural Heritage 
(Article S(d) and the 1992 Convention on Biological Diversity (Articles 8(a) and (k) 
and 9(d) are examples of environmental conventions that oblige their parties to 
take legal implementation measures (although these two treaties include a 
qualification 'as far as possible and appropriate' on this obligation). 

2.2.4 Status of treaty provisions in national courts 

In many countries, courts have developed their own interpretations of treaties. 
Notwithstanding NTA, Nepal's practice in implementing treaty provisions is still 
developing. The majority of treaty provisions are incorrectly incorporated into 
national Jaws, and have ineffective implementation processes. 

Theoretically, unless otherwise provided in the constitution or national law, 
a treaty cannot be invoked before the courts for the purpose of conferring rights 
on individuals. Therefore, an unincorporated treaty has no formal standing before 
the court. In principle, once a treaty is incorporated into domestic legislation, it is 
recognised as being applicable by domestic courts. However, a treaty may be 
invoked on a collateral issue which the courts may have to determine before 

57 International Centre for Integrated Mountain Development Act 1983. 
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adjudicating the rights of the parties to the case. To date in Nepal the Constitution 
of the KingdOJYI of Nepal and the prevailing law do not include provisions that 
allow an individual to invoke treaty provisions before the courts. 

In a dispute of the Tanakpur Barrage Case, the Supreme Court indirectly defined 
a treaty and determined its nature.ss It may be of doubtful legality that an individual 
can claim before the courts that a treaty is not being performed, or being performed 
wrongly. The Constitution does not specify the hierarchical status of a treaty norm 
in domestic law. However, NTA has certain provisions regarding the status of a 
treaty. Although ambiguous, Section 1 of NTA provides that in a divergence 
between a treaty and the prevailing law, to the extent of the divergency, the treaty 
provision shall prevail. This is a unique and unusual provision of NTA that lacks 
a constitutional basis. 

A similar decision was made by the Supreme Court in the judgement of 
Dhananjaya v. District Panchayat, Sunsari before the commencement of NTA.s9 A 
similar practice exists in Belgium, where the courts have recognised the primacy 
of treaties, even over subsequent legislation. Belgian courts were influenced on 
this issue by the primacy of the European Economic Community Treaty, though they 
extend the practice to other treaties as well. Generally, in both monist and dualist 
systems, a treaty that is incorporated by statute will have the same status any 
statute; the same result is produced in systems where a treaty is not incorporated 
by statute but is recognised as having the status of a statute. 

Treaty provisions implemented at the national level should be correctly 
identified as such in order to assist in their interpretation. Therefore, in cases 
where the incorporation of treaty provisions into domestic legislation is necessary 
to give effect to the treaty, the mode of incorporation should reveal the origin of 
the treaty provisions. 

The ratification, accession, acceptance or approval process of each state may 
differ, but the international obligations accruing from such ratification, accession, 
acceptance or approval is uniform for all states. Ratification shows that the 
contracting party accepts its international obligations. Thus, the state will 
subsequently need to develop, adopt or modify relevant national legislatio!1, 
policies and programmes through administrative, legislative or other means.6() 

National enforcement mechanisms must be developed and enforced by the 
state as required by the international instrument in order for the state to fulfil its 
international treaty obligatiom. The following chapter assesses the provisions 
and requirements of various international environmental instruments to which 

58 Balkrishna Neupane v. His Majesty's Government, 11 Supreme Court Bulletin, 1. 

59 2044, Nepal Kanaan Patrika (Nepal Law journal), 593. 

60 Philippe Sands (1993) "Enforcing Environmental Security," In Greening International Law, 
Phillipe Sands (ed.), 53. 
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the Kingdom of Nepal is a party, as well as explaining and evaluating national 
impiementation measures. · 

Recommendation on review of all environmental legislation 
relevant to treaties 

• It is recommended that a review be carried of all statutes which are intended 
to give effect to or incorporate environmental treaty provisions, with a view 
to amending those statues which do not explicitly recognise the relevant 
treaty. 

-



International Environmental Instruments 
Ratified or Acceded to by Nepal, and 
National Implementation Measures 

Nepal is a member of the United Nations and other international as 
well as regional organisations such as the South Asian Association for 
Regional Cooperation (SAARC), the South Asian Cooperative Environmental 
Programme (SACEP) and the International Centre for Integrated Mountain 
Development (ICIMOD). Nepal also expresses full faith in the UN Charter. 
These affiliations, other influences and internal initiatives have caused Nepal 
to become a party to a number of international environmental instruments. 
Notwithstanding Nepal's in~onsistent approach to implementing the 
obligations of international treaties in domestic legislation, there is ev:dence 
of a growing national awareness of domestic environmental problems.61 As 
a result, there are ~any national legal measures that relate to international 
environmental law, albeit that many of them are ineffective, either because 
of inadequacies in their drafting or because of lack of resources to adequately 
implement them, or both. 

The international environmental instruments to which Nepal is a party 
and domestic implementation measures are discussed and critically 
examined below according to their general subject areas. Recommendations 
are made at various points in relation to the enactment of legislation and 
other measures. 

61 Ben Richardson, Jeremy Carew-Reid, , Narayan Belbase, Ben Boer and others (1991 ), A Legislative 
and Institutional Framework: for Environmental Management in Nepal - Review of Legislation, 
Administrative Procedures and Institutional Arrangements Relating to Land Use and Resource 
Management, IUCN Nepal, Kathmandu, Nepal, 26. 
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3. 7 International Legal Instruments Related to the Conservation of 
Biodiversity, Habitat and National Heritage 

3.1.1 Natural and Biological Characteristics of Nepal 

Nepal is blessed with a rich diversity of landscapes and floral and faunal 
species. Nepal's diverse terrain encompasses a wide variety of ecosystems, including 
tropical jungles, forested valleys, frozen peaks and high altitude deserts similar to 
the Tibetan Plateau. Although Nepal represents only 0.1 per cent of the world's 
land surface area, it comprises over 2 per cent of the world's flowering plants,62 

and 2.2 per cent of the world's recorded plants.63 Approximately 5,400 species of 
vascular plants have been recorded, including over 700 species of medicinal 
plants.64 Some 5,085 species of flowering plants have been listed,65 which is more 
than two-and-a-half times the number of species in Britain, and more than a 
quarter of the number of species in the United States.66 A recent study of the 
endemic and endangered plants of Nepal has estimated that about 246 species of 
flowering plants are endemic to Nepal.6 7 Of Nepal's wildlife, 130 species of 
mammals, 850 species of birds and 172 species of fish have been recorded.68 More 
than 600 species of butterflies have been recorded. Nepal's known species of birds 
comprise approximately 9.4 per cent of the world's total recorded species.69 

3.1.2 Development of International Legal Instruments Related to 
Biodiversity, Habitat and National Heritage 

In the early 1900s, international legal instruments focused on the protection 
and management of selected components of the biosphere, such as wild animals, 
fish, birds and plants. The first instrument for the conservation of species was the 
London Convention for the Preservation of Wild Animals, Birds and Fish in Africa, 
which was concluded on 19 May 1900 but never ratified. This was the first treaty 
that encouraged the establishment of nature reserves and prohibited the hunting, 
killing or capturing of any bird or animal except those specifically excepted by 
the local authorities in nature reserves. 70 This treaty was followed by the Convention 
for the Protection of Birds Useful in Agriculture, which was signed by twelve European 
countries in 1902.71 

62 T.B. Shrestha and P.R. Shakya (199.3), #Human Impacts on Biodiversity in Nepal Himalaya,# paper 
presented at XV International Botanical Congress, Yokohama, Japan, 1. 

63 John C. Ryman (1992), "World Watch Paper 108#; Brian Groombridge (1992), Global Biodiversity 

64 The National Conservation Strategy for Nepal, above, note 6, 55. 

65 H. Hara et al. (1982), An Enumeration of Flowering Plants of Nepal, Vol. Ill. 

66 Shrestha and Shakya, above, note 62, 2. 

67 T.B. Shrestha et al. (1993), Materials for the Plant Red Data Book of Nepal, 11. 

68 National Conservation Strategy for Nepal, above, note 6, 59. 

69 T.B. Shrestha and Vimal P. Gupta (1993), #Introducing Biodiversity Profile and Strategy for Nepal," 
paper presented at Nepal Foundation for Advanced Studies Conference, 10-11 February 1993, Kathmandu, 3. 

70 Simon Lyster (1985), International Wildlife Law, Cambridge University Press, Cambridge, 113. 

71 Simon Lyster, above, note 70, 63. 
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The 1933 London Convention Relative to the Preservation of Fauna and Flora in 
their Natural State provided for the protection of endangered plant species. It had 
similar objectives to the aborted 1900 Convention, such as the protection of species 
of value as hunting trophies and the creation of protected areas in Africa. 72 The 
conservation of biological resources was promoted by the 1940 Washington 
Convention on Nature Protection and Wild-Life Preservation in the Western Hemisphere, 
which remains in force, although with relatively little influence. It was based on 
the 1933 London Convention on Africa, and was intended to serve as its counterpart 
for the American continent.73 These conventions demonstrate early efforts in 
biodiversity conservation, and show deficiencies such as the lack of comprehensive 
species and habitat protection, and the regional and sectoral nature of protection. 

The concept of a World Conservation Treaty was first launched before World 
War One and was later revived at an IUCN meeting in Fontainebleau, 1948. At 
the first United Nations Educational Scientific Cultural Organisation (UNESCO)
IUCN International Technical Conference on Nature Protection at Lake Success 
(USA) in 1949, the concept of a World Conservation Treaty was discussed further. 
Many delegations felt that disparities between the conditions and legislation of 
different countries would make such a treaty almost unworkable.74 The conference 
nevertheless influenced a range of global instruments that facilitate the protection 
of species and habitats. 

Nepal has become a signatory to a number of treaties relating to the protection 
of biodiversity, habitat and national heritage. The four main treaties examined 
below are as follows: 

• Convention on Wetlands of International Importance Especially as Waterfowl 
Habitat (hereafter Ramsar Convention) 

• UNESCO Convention Concerning the Protection of the World Cultural and 
Natural Heritage (hereafter World Heritage Convention) 

• Convention on the International Trade in Endangered Species of Wild Fauna 
and Flora (hereafter CITES) and 

• Convention on Biological Diversity 

3.1.3 Ramsar Convention on Wetlands 

The Ramsar Convention provides a framework for international cooperation 
in the conservation of wetland habitats. It entered into force in 1975 with the 
accession of the seventh party, and by the end of 1992, i~ had 71 contracting 
parties. 75 In view of the fundamental ecological functions of wetlands as regulators 

72 Cyrille de Klemm and Clare Shine (1993), Biological Diversity Conservation and the Law: Legal Mechanisms 
for Conserving Species and Ecosystems, IUCN Environmental Policy and Law Paper No. 29, IUCN, Gland, 
Bonn, 7. 

73 de Klemm and Shine, above, note 72, 7. 

74 Id., 7-8. 

75 de Klemm and Shine, above, note 72, 14. 
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of water regimes and as· habitats supporting characteristic fauna, especially 
waterfowl, the broad objectives of the Ramsar Convention are to reduce the loss of 
wetlands and to ensure their conservation (Preamble) . The Ramsar Convention set 
a precedent in international environmental law as one of the first international 
agreements with global coverage.76 It is one of the most important legal instruments 
of international wildlife law.77 Parties to the Convention assert that wetlands 
constitute an economic, cultural, scientific and recreational resource whose loss 
would be irreparable, and that their conservation can be ensured by combining 
farsighted national policies with well-coordinated international action (Preamble). 

Under the Convention, wetlands are defined as areas of 'marsh, fen, peatland 
or water, whether natural or artificial, permanent or temporary, with water that is 
static or flowing, fresh, brackish or salt, including areas of marine water the depth 
of which at low tide does not exceed six metres' (Article l}. Waterfowl are defined 
as 'birds ecologically dependent on wetlands.178 These definitions take an extremely 
broad approach in defining wetlands and waterfowl, and recognise the strong 
interrelationship between species and habitat. The ambit of the Convention is 
further extended under Article 2, which states that the boundaries of suitable 
wetlands may incorporate 'riparian and coastal zones adjacent to the wetlands, 
and islands or bodies of marine water deeper than six metres at low tide lying 
within the wetlands'. Due to these provisions, the coverage of the Convention 
extends to a wide variety of habitat types including rivers, coastal areas and coral 
reefs. 79 

Ea.ch party to the Convention is obliged to designate suitable wetlands within 
its territory for inclusion in the List of Wetlands of International Importance 
(hereafter 'the List') (Article 2(1). Inclusion in the List is to be based on the wetlands' 
ecological and overall scientific importance, and particularly on its importance as 
a waterfowl habitat. At least one wetland must be included on the List when the 
Convention is signed, or when an instrument of ratification or accession is 
deposited (Article 2(4). At the end of 1992, there were 582 sites on the List, covering 
more than 36 million hectares.80 The Convention links territorial sovereignty over 
wetlands of international importance to state responsibility for the protection 
and wise use of migrating waterfowl.81 This echoes Principle 21 of the Stockholm 

Declaration and Principle 2 of the Rio Declaration, which acknowledge the territorial 
sover~ignty of states to exploit their own resources, while at the same time 

76 Alexandre S. Timoshenko (1991 ), "Protection of Wetlands in International Law," in Legal Aspects of the 
Conservation of Wetlands, IUCN, Gland, 27-28. 

77 Lyster, above, note 70, 179. 

78 Ibid. 

79 Daniel Navid (1991 ), "The Ram;ar Convention Today," in Legal Aspects of the Conservation of Wetlands 
above, note 76, 36. 

80 de Klemm and Shine, above, note 72, 14. 

81 Timoshenko, above, note 76, 29. 
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recognising the responsibility of the state to protect the environment of other 
states.82 

Parties to the Ramsar Convention are obliged to formulate and implement 
planning measures to promote the conservation of wetlands included on the List, 
and to use wetlands in their territory as wisely as possible (Article 3(1)). Whilst 
the Convention does not specify whether this obligation is limited to the wetlands 
included on the List or extended to the wetlands that are not inscribed on the 
List, Simon Lyster, in International Wildlife Law, suggests that under Article 3(1), 
the parties to the Ramsar Convention are required to formulate and implement 
planning to promote the wise use of wetlands in their territory, whether or not 
the wetlands are included on the List.83 The Convention also does not define 
'wise use.' The First Meeting of the Conference of the Contracting Parties formally 
interpreted 'wise use' to mean the maintenance of the ecological character of 
wetlands.84 However, Timoshenko criticised the 'wise use' requirement because 
'coupling effective conservation ... with any intensive use, even when it is 
considered to be wise, seems doubtful.'85 On the other hand, Simon Lyster observed 
that the recognition of the need to maintain the ecological character of a wetland 
as a part of any development project represents a major advance from the 
widespread traditional practice of subsidised drainage.86 The 1987 Conference of 
the Parties redefined 'wise use' to mean 'their sustainable utilization for the benefit 
of human kind in a way compatible with the maintenance of the natural properties 
of the ecosystem'.87 Gary Meyers suggests that by first stressing the maintenance 
of the ecological integrity of wetlands, and only secondarily stressing resource 
development, the Ramsar Convention may serve as a model for future habitat 
protection agreements, particularly international efforts to preserve biodiversity.88 

Under Article 4(1), each party is required to promote the conservation of 
wetlands and waterfowl by establishing nature reserves in wetland areas, whether 
or not they are included on the List, and to provide adequate supervision of these 
reserves. Due to the general nature of the Ramsar provisions, interpretational 
problems have arisen. As Birnie and Boyle note, one such problem is the lack of a 
clear definition of whether parties have an obligation to promote the conservation 

82 See Chapter 1 for further discussion on the Stockholm Declaration and the Rio Declaration. 

83 Simon Lyster, above, note 70, 196. 

84 David Navid (1989), ''The International Law of Migratory Species: The Ramsar Convention", 29 Natural 
Resources journal. 1001, 1002. 

85 Alexandre S. nmoshenko," Protection of Wetlands by International Law", 5 Pace Environmental Low 
Review 463 (1988). 

86 Simon Lyster, above, note 70, 196. 

87 See further, Birnie and Boyle, above, note 19, 466. 

88 Gary Meyers (1992) "Surveying the Lay of the Land, Air, Water: Features of Current International and 
Natural Resources Law and Future Prospects for the Protection of Species Habitat to Preserve Global 
Biological Diversity", 3 Colorado Journal of International Environmental Low and Policy, 479, 568 . 
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of listed sites in the states of all parties or only in their own listed sites.89 One of 
the Convention's most stringent obligations relates to compensation for the loss 
of wetlands by creation of acrditional reserves. Article 4(2) states: 

Where a Contracting Party in its urgent national interest, deletes or re
stricts the boundaries of a wetland included in the List, it should as far 
as possible compensate any loss of wetland resources, and in particular 
it should create additional nature reserves for waterfowl and for the pro
tection, either in the same area o.r elsewhere, of an adequate portion of 
the original habitat. 

Article 4(3) requires parties to encourage research and the exchange of data 
and publications regarding wetlands and their flora and fauna. Similarly, under 
Article 4(5), parties are required to promote the training of personnel competent 
in the fields of wetlands research, management and wardening. The lack of 
established funding for financial assistance in protection measures has limited 
the participation of developing states, although parties to the Convention have 
now established a fund. 90 However, Ramsar is not an 'aid Convention,' and 
increased participation may depend upon technical and financial assistance to 
those parties that are less able to implement its provisions and resist pressures to 
develop wetland areas.91 

• National Implementation Measures 

Nepal acceded to the Ramsar Convention on 17 April 1988.92 Unfortunately, 
His Majesty's Government has not yet recognised that the current legislation in 
Nepal precludes optimal fulfilment of the Convention's obligations.93 There is 
limited legislation, which provides only a modicum of wetlands conservation, 
despite glaring deficiencies. Nepalese legislation lacks a definition for the term 
'wetland,' and the reclamation of wetlands is not prohibited by law. The 
government has not yet developed a policy or management plan for the 
conservation of its only wetland included on the Ramsar List. Unless the 
government formulates and implements a well-defined wetlands policy and 
management plan, it cannot fulfil its obligations to the Convention. 

The Nepalese government needs to amend certain pieces of existing legislation 
to incorporate clearly defined legal measures specific to the conservation of 

89 Birnie and Boyle, above, note 19, 465. 
90 See further, Birnie and Boyle, above, note 19, 467. 

91 See Lyster, above, note 70, 202; Meyers, above, note 88, 568. 
92 Veit Koester (1989), The Ramsar Convention on the Conservation of Wetlands: A legal Analysis of the 

Adoption and Implementation of tf1e Convention in Denmark, Ramsar Convention Bureau, IUCN, Gland, 
Switzerland, 97. 

93 For detailed discussion, see Narayan Belbase (1993), "Legal Aspects of Wetland Conservation," in 
Safeguarding Wetlands in Nepal: Proceedings of the National Workshop on Management of Wetlands in 
Nepal, Bishnu Bhandari et al. (eds). 
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wetlands. One new provision, the National Environmental Impact Assessment 

Guidelines of 1992 requires the preparation of an environmental impact assessment 
if any development activity is to be carried out in or around wetlands.94 However, 
it remains to be seen whether the government will follow this requirement when 
it is the proponent of a development Project. Even when Nepal formulates a 
Wetlands Management Plan, it may not be able to protect wetlands due to financial 
constraints. Assistance to developing countries like Nepal from wetlands funds 
would provide an impetus to the management and conservation of wetlands. 
Nepalese policy and legislation relating to the protection of wetlands is discussed 
below: 

Policy Measures 

National Conservation Strategy 

The National Conservation Strategy (NCS)9$ does not specifically refer to 
wetlands. However, it has chapters dealing with biological diversity, soil 
conservation, and watershed management, national parks, protected areas and 
wildlife conservation and irrigation, which indirectly provide for the protection 
of wetlands in Nepal. However, the term 'wetland' was not recegnised by the NCS. 

Nepal Environmental Policy and Action Plan 

The Nepal Environmental Policy and Action Plan (NEPAP) indicates that wetlands 
in Nepal have often been overlooked as an important habitat. NEPAP concludes 
that many wetlands in Nepal are suffering from human disturbances such as land 
and water pollution, and certain wetlands have been drained and converted into 
agricultural land.96 It recommends actions such as the identification and protection 
of marshes, wetlands and water bodies significant to biodiversity conservation.97 

In order to achieve these goals, NEPAP suggests conducting a study to assess the 
biological diversity of endemic plants and animals, both terrestrial and aquatic, 
that occur outside protected areas on farmlands, pastures, rangelands, forests, 
rivers, lakes and ponds. NEPAP is the first national document to discuss the 
importance of wetlands and the causes for their deterioration, and to provide 
recommendations for the conservation of wetlands. NEPAP is a promising start to 
effective policy initiatives for the protection of wetlands, and it will provide a 
good foundation for future scientific and policy studies. 

94 NPC/IUCN (1993), National Environmental Impact Ass~ssment Guidelines, 25. 

95 HMG IUCN Nepal, see above, note 6. 

96 Narayan Belbase et al. (1993) Nepal Environmental Policy and Action Plan: Integrating Environment and 
Development, His Majesty's Government Environment Protection Council, 38. 

97 Belbase et al. above, note 96 at 40. 
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Legislative Measures 

Aquatic Anim«ls Protection Act 1961 

The Aquatic Animals Protection Act 1961 (AAPA) is one of Nepal's oldest pieces 
of legislation. It indicates an early recognition of the value of wetlands and aquatic 
animals. Section 3 renders punishable any party introducing poisonous, noxious 
or explosive materials into a water source, or destroying any dam, bridge or water 
system with the intent of catching or killing aquatic life. Section 2(1) defines 
'private water' as a lake, pond, ditch, pool or reservoir that is on land used by a 
person who has been paying land tax to HMG. Hence, AAPA provides for privately 
owned wetlands in addition to public wetlands, but does not designate the wise 
use and management of privately owned wetlands. 

AAPA has been in effect since 1961, yet both noxious and explosive materials 
are increasingly used in water bodies throughout Nepal.98 There is no reported 
case of prosecution for a breach of AAPA. This demonstrates the government's 
ineffectiveness in developing a surveillance system for conserving aquatic life 
and wetland habitats. Under Section 4, the government is empowered to prohibit 
catching, killing and harming of certain kinds of aquatic animals by notification 
in the Nepal Gazette. However, notice under this Section has never been published 
by the government, further demonstrating the Act's lack of implementation. A 
serious omission of the Act is that no agency is designated either to administer or 
enforce it. 

Recommendation on administration of Acquatic Animals Protection Act 

• It is recommended that the Acquatic Animals Protection Act 1961 be amended 
in order to designate a government agency or department responsible for 
its implementation and enforcement. 

Soil and Watershed Conservation Act 1982 

The mismanagement of watersheds leads to the degradation of valuable land 
by flooding, water-logging, salinity in irrigated areas and acceleration of siltation 
in storage reservoirs. In order to properly manage the watersheds of Nepal, the 
Soil and Watershed Conservation Act 1982 (SWCA) was enacted. Section 3 empowers 
HMG to declare any area a protected watershed area. Section 4 provides that a 
watershed conservation officer has the authority in protected watershed areas to 
do the following, among other things: 

98 Gorkha Potra Daily (Nepalese Daily Newspaper), 14 January 1995, 12. A doctor commented that 11 
people had recently been treated for explosives wounds due to the practice of catching fish through 
the use of explosives. 
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• construct and maintain dams, embankments, terrace improvements, 
diversion channels and retaining walls, 

• protect vegetation in landslide-prone areas and undertake afforestation 
programmes, and 

• regulate agricultural practices pertinent to soil and watershed conservation. 

Under Section 10 of SWCA, power is extended to the Watershed Conservation 
Officer to grant permission to construct dams, drainage ditches and canals, cut 
privately owned trees, excavate sand, boulders and soil, discharge solid waste, 
and establish industry or residential areas within any protected watershed. SWCA 
outlines the essential parameters necessary for proper watershed management 
(including both rivers and lakes). However, it makes no provision for community 
participation in the decision-making process, thus impeding effective 
implementation of the Act by the Department of Soil Conservation and Watershed 
Management. Agencies of HMG alone cannot prevent the degradation of wetland 
ecosystems without public awareness, cooperation and active participation. 

Several watershed management projects have been implemented, such as 
the Tinau Watershed Project, the Bagmati Watershed Project, the Kulekhani 
Watershed Project, the Begnas Tai Ru pa Tai Watershed Project and the Phewa Tai 
Watershed Management Project. These watershed management projects have 
facilitated conservation activities for several lakes and rivers, but further efforts 
are urgently required. 

Water Resources Act, 1992 

It is stipulated under Section 3 of the Water Resources Act 1992 that the 
ownership of water resources within Nepal shall be vested in the Kingdom. 
Therefore, the Act appears to embody a public trust doctrine vesting ownership 
rights and jurisdiction over water bodies to HMG. Application of the public trust 
doctrine has been instrumental in many countries for protecting navigable waters 
for public use, such as commerce, navigation, and fishing. The judgement by the 
California Supreme Court in Marks v. Whitney expanded the water resource values 
protected by the public trust doctrine to include food and habitat for fish and 
wildlife, open space, and the use of waters for scientific study. 99 Thus, the court 
held that the public trust doctrine protects a number of environmental values 
found in all bodies of navigable water. 100 Because of its flexibility, the public trust 
doctrine is an appropriate tool for protecting wetlands. 101 The public trust doctrine 
offers courts a common law method of protecting changing public expectations 
of natural resources, with the next logical extension being the protection wetlands 
regardless of their navigability. 102 

99 Marks v. Whitney 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971 ). 

100 Mary Kyle McCurdy (1989), "Public Trust Protection for Wetlands," 19 Environmental Low, 683. 

101 Mccurdy, above, note 1 00, 694. 

102 Id., 721. .. 
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If the public trust doctrine was applied in this context, the sovereign, in this 
case HMG, would hold certain important natural resources in trust for the people 
in order to preserve these resources for particular public uses.103 However, the 
legislative intent of the Act is thwarted in practice because HMG lacks the 
institutional framework and technical infrastructure to fulfil its obligations as 
trustee of water resources. So far, Nepal's legal apparatus has failed to apply the 
doctrine of public trust. 

The Act strives to minimise environmental damage to wetlands, especially 
lakes and rivers, through environmental impact assessment studies. Section 8(1) 
of the Act requires any person or corporate body wishing to survey or use specific 
water resources to apply to the appropriate authority and submit a detailed 
economic, technical and environmental report. Furthermore, Section 8(1) obliges 
proponents who wish to use water resources to prepare an environmental study 
and subsequent report before a licence can be granted. 

Under Section 18, HMG may fix and maintain quality standards of water 
resources with various uses. Section 19(1) empowers HMG to prescribe a pollution 
tolerance limit for water resources. Section 19(2) prohibits the proponent for use 
from exceeding the set pollution tolerance limits, pursuant to sub-section (1), 
with any discharge of waste including, among other things, industrial effluents, 
poisons, chemicals or toxic materials. 

Section 20 stipulates that soil erosion, flooding, landslides or any significant 
impact on the environment should be avoided in all uses of a water resource. 
Under Section 22, penalties may be imposed for any breach of the Act or rules 
made under the Act. Although the Act does not refer to wetlands in specific terms, 
its definition of 'water resources' includes all wetlands, and can therefore address 
most wetland degradation issues. 

Electricity Act 1992 

Section 24 of the Electricity Act 1992 forbids negative impacts on the environment, 
such as soil erosion, flooding, landslides, and air pollution, while generating, 
transmitting or distributing electricity. In theory it can therefore cover wetlands. 

National Parks and Wildlife Conservation Act 1973 

The National Park and Wildlife Conservation Act 1973 (NPWC Act), defines 
'wildlife' as any wild animals, including birds, fish and reptiles. Schedule 1 of 
NPWC Act provides a list of protected wild animals. Some waterfowl, such as 
sarus crane, black stork and white stork are also included in the list. However, eue 
to the absence of a scientific review of waterfowl species under Schedule 1, the list 
has remained unchanged since its formulation in 1973. 

103 McCurdy, above, note 100, 683-684. 
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Nepal's 14 national parks and protected areas have contributed to the 
protection of waterfowl and their habitats. Section 3(9) prohibits harm to birds 
inside national parks or reserves. Similarly, Section S(j) prohibits blocking, 
diverting, or placing hazardous or explosive materials in rivers, streams or any 
water fountain. NPWC Act levies a fine of NRs. 500 to 1,000 or three months to 
two years imprisonment, or both, as punishments to any person who kills or 
injures protected birds. Thus, the Act has to some extent proved effective in 
protecting wetland habitats and waterfowl in protected areas. However, its 
effectiveness could be improved by the incorporation of specific provisions 
regarding the conservation of Nepal's wetland ecosystems. 

As outlined above, a variety of legal instruments deal with wetlands 
conservation. The 1990 Constitution of the Kingdom o(Nepal for the first time granted 
HMG the power to give priority to the protection of the environment and to 
prevent damage due to physical development activities. This could potentially 
bring about legislative reform and policy formulation with regard to wetlands 
conservation. 104 However, the government must accept that wetlands are 
ecologically fragile and develop policies and programmes to effectively conserve 
them. 105 The special characteristics of wetlands require that their protection be 
primarily in the form of conservation, with sustainable use only as an ancillary 
goal. 

The ineffectiveness of the present legislation in protecting wetlands reveals 
the need for the formulation and implementation of a well-defined wetlands policy. 
The term 'wetlands' should be defined in the relevant legislation, and in particular 
in the Acquatic Animals Protection Act 1961. Additional wetland sites in Nepal 
should be included on the Ramsar List, and the Ramsar Convention's requirements 
should be included in the Aquatic Animals Protection Act 1961 to fulfil Nepal's 
international obligations. HMG should also formulate a wetlands conservation 
policy and support it with statutory measures. 

Since statutory remedies have limited effectiveness without judicial 
interpretations as catalysts, the courts should be encouraged to apply the public 
trust doctrine in cases where the broad range of threats to Nepal's wetlands are 
being addressed. Considerable scope exists for courts to assertively apply this 
doctrine to all wetlands, both public and private, in order to preserve ecological 
integrity and promote a healthy environment. 

Protection is urgently required for Nepal's pristine lakes such as Phewa, Begnas, 
Ru pa and Rara, rivers such as the Bagmati, Gandaki and Karnali and other wetlands. 
At present, there is only one wetland included on the Ramsar List. The government 
should take necessary steps to include other wetlands on the Ramsar List. 

104 See Constitution of the Kingdom of Nepal 7 990, Article 26(4). 

105 Narayan Belbase et al., above, note 96, 38,40. 
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I 

Most importa!1tly, the government should prepare and implement a 
management plan for the present Ramsar site as well as other wetlands. 

Ideally, the government should enact separate wetlands protection legislation. 
If it chooses not to do so at this time, a number of legislative changes are urgently 
required to effectively implement the Ramsar Convention obligations. The Aquatic 
Animals Protection Act, National Parks and Wildlife Conservation Act and the Soil and 
Watershed Conservation Act need to clearly incorporate defined legal measures 
relevant to wetlands conservation. 

The absence of an effective land use planning system contributes to the poor 
coordination of conservation and development activities in Nepal. The Village 
Development Committee Act 1992 and the Municipality Act 1992 provide for a number 
of environmental protection responsibilities, but fail to address land use and 
environmental planning. A clear wetlands; policy with legislative enactment of a 
land use planning system is essential for effective wetlands protection. The Village 
Development Committee Act and the Municipality Act are the most appropriate pieces 
of legislation for incorporating land use planning provisions. 

Recommendations on the implementation of the RAMSAR Conven
tion in Nepal 

• Separate wetlands protection legislation should be enacted to fulfil Nepal's 
obligations under the Ramsar Convention. 

• Alternatively, the Ramsar Convention's requirements should be included in 
the Aquatic. Animals Protection Act 1961. As an interim measure, the term 
'wetlands' needs to be defined by the Aquatic Animals Protection Act, 1961. 

• The government should take necessary steps to include additional wetland 
sites in Nepal on the Ramsar List. Protection is urgently required for Nepal's 
pristine lakes such as Phewa, Begnas, Rupa and Rara, rivers such as the 
Bagmati, Gandaki and Karnali and other wetlands .. 

• A Wetlands Conservation Policy should be developed and supported with 
statutory measures. 

• Wetlands Management Plans should be developed for all significant wet
lands, and supported with statutory measures. 
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3.1.4 The World Heritage Convention 

The World Heritage Convention106 entered into force on 17 December 1973. 
Parties to the Convention recognise that the deterioration or disappearance of 
any physical part of cultural or natural heritage constitutes a harmful 
impoverishment to the heritage of all nations, and therefore cultural and national 
heritage need to be preserved as part of the world heritage (Preamble). The driving 
force behind the Convention is the concept of 'world heritage,' which recognises 
the interest of the world community in certain parts of the environment which 
are of 'outstanding universal value' in states' territories.107 

The Convention defines cultural and natural heritage in broad terms. Cultural 
heritage is divided into three categories: monuments, groups of buildings and 
sites (Article 1). Places for each of these categories are chosen based on their 
outstanding universal value from the point of view of history, art or science. 
Examples of cultural heritage from all three categories include among other things: 
architectural works, such as groups of separate or connected buildings that, because 
of their architecture, homogeneity or place in the landscape are of universal value, 
works of man or the combined works of nature and man, and areas such as 
archaeological sites that are of outstanding universal value from a historical, 
aesthetic, ethnological or anthropological perspective. 

Under the Convention, natural heritage includes natural features consisting 
of physical and biological formations or groups of formations, geological and 
physiographical formations, precisely delineated areas that constitute the habitat 
of threatened animal and plant species, and natural sites or precisely delineated 
natural areas (Article 2). As with cultural heritage, natural heritage sites must be 
of outstanding universal value accsrding to criteria such as aesthetics or scientific 
value. Whenever a site meets the requirements of either cultural or natural heritage 
as defined by the Convention, the party on whose territory it is situated appears 
to have the duly to preserve it, irrespective of whether it has been included on the 
World Heritage List (see Article 12, combined with he duties under Articles 4 & 5). 

Under Article 4, each party to the Convention has a duty to identify, protect, 
conserve, present and transmit its cultural and natural heritage to future 
generations, to the furthest extent that its resources allow. When countries cannot 
afford to carry out these responsibilities, they can request financial and other 
assistance from the World Heritage Fund established under the Convention, as 
well as from organisations and other -countries (Articles 15-26). 

106 1972 UNESCO Convention Concerning the Protection of the World Cultural and Natural Heritage. 

107 See further Juliet Behrens (1991 ), "The Implementation of the World Heritage Convention in Australia: 
Problems and Prospects", in Behrens and Tsamenyi (eds.), Our Common Future 103; Ben Boer, (1995) 
"The Legal Framework of Heritage Conservation," in Cultural Conservation: Towards a National Approach, 
Sullivan (ed.) Australian Heritage Commission; see also Ben Boer (1992) "World Heritage Disputes in 
Australia" 7 Journal of Environmental Law and Litigation, 247-279. 

• 
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In order to ensure effective protection, conservation and presentation of cultural 
and natural heritage, each party is required, 'insofar as possible, and as appropriate 
for each country, to integrate the protection of heritage sites into comprehensive 
planning programmes, set up services for the protection, conservation and 
presentation of cultural and natural heritage, and to take appropriate legal, scientific, 
technical, administrative and financial measures for the identification, conservation, 
presentation and rehabilitation of heritage sites (Article 5). 

Article 6 of the Convention stipulates that while respecting the sovereignty 
of the states on whose territory cultural and natural heritage is situated, and without 
prejudice to property rights provided by national legislation, the parties to the 
Convention recognise that the heritage identified as of 'outstanding universal 
value' constitutes world heritage. Furthermore, the protection of world heritage 
is the duty of the international community, and therefore requires cooperation. 
Parties to the Convention are obliged to help in the identification, protection, 
conservation and preservation of cultural and natural heritage if the states on 
whose territory it is situated so request. In addition, each party is obliged not to 
take deliberate measures that might directly or indirectly damage the cultural and 
natural heritage situated on the territory of other parties to the Convention. States' 
obligations under the Convention have been observed to be more comprehensive 
and extensive than under previous conventions, although concessions are still 
made to national sovereignty. 108 

Article 8 establishes the World Heritage COJ?mittee, an intergovernmental 
committee within UNESCO comprising a prescribed number of members elected 
by state parties. Under Article 11, the World Heritage Committee maintains and 
publishes the World Heritage List, which is a list cultural and natural heritage 
sites identified by state parties-, and accepted by the Committee as world heritage, 
as defined by the Convention after being assessed by experts from the International 
Council on Monuments and Sites (for cultural heritage properties) and the IUCN 
(for natural heritage properties), or by both organisations for sites which have 
both natural and cultural heritage attributes. 

The Committee also publishes the List of World Heritage in Danger. Listed 
sites are monitored for any serious degradation and the parties concerned are 
invited to take remedial action. A fund for the protection of world cultural and 
natural heritage of outstanding universal value, called the World Heritage Fund, 
is also established under the Convention. The financial mechanisms of the 
Convention have enabled many state parties to discharge their obligations with 
respect to listed sites. The Convention is designed to complement, aid and stimulate 
national efforts to protect world heritage, rather than compete with or replace 
such efforts. 109 

108 de Klemm and Shine, above, note 72, 14 7. 

109 R.O. Slatyer (1983), "The World Heritage Convention," 12 AMBIO 138, 140. 
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The Convention is supported by a set of comprehensive Operational Guidelines 
which are publi~h'ed and regularly updated by the World Heritage Committee. 
The Committee has published a detailed set of criteria for natural and cultural 
sites, which is included in the Operational Guidelines110 In recent years, these criteria 
have been modified to include the category of 'cultural landscapes', which represent 
the 'combined works of nature and man', one of the criteria set out in Article 1 in 
the definition of cultural heritage. 111 

The World Heritage Centre, based in the UNESCO headquarters in Paris, acts 
as the secretariat for the Convention. 

The Convention has generally not raised much contention in most countries, 
except in Australia, where a good deal of controversy has occurred both in relation 
to listing of world heritage properties as well as management and funding issues. 
Overall, Australia has probably had more litigation and political challenges to the 
Convention than all other parties to the Convention combined.' 12 The various 
cases that have found their way to the courts in that country, have assisted in 
furthering the understanding of the Convention. 113 In Queensland v. The 
Commonwealth of Australia, the High Court judged that the obligation to conserve 
cultural or natural heritage does not come from inclusion in the World Heritage 
List but from a party's identification of a heritage site pursuant to its obligation. 114 

Even when the World Heritage Committee refuses to enter a site on the list, under 
Articles 11 and 12, this refusal cannot be construed to mean that the site ceases to 
have an outstanding universal'Value to world heritage. In Nepal, the Convention 
has not brought about court litigation as in Australia, and Nepal's seven cultural 
and natural heritage sites have been inscribed on the World Heritage List without 
controversy. 

The Convention is an encouragement to nations, especially developing 
nations with numerous other pressing needs, to take a long-term perspective in 
protecting the environment. 115 As to the effectiveness of the Convention, Birnie 
and Boyle argue: 

The World Heritage Convention both overlaps and goes beyond Ramsar's 
scope in relation to conserving habitats in that it lays more stringent and 
specific obligations on its parties to take conservation measures, and its 

110 Operational Guidelines, World Heritage Committee, UNESCO, Paris, February 1996 Paragraphs 23-42 
for cultural properties and paragraphs 43-47 for natural properties. 

111 See Operational Guidelines, above, note 110, paragraphs 35-42. 

112 See Phillip Toyne (1994), The Reluctant Nation: Environment, Law and Politics in Australia, Australian 
Broadcasting Commission, Sydney, Australia. 

113 The basic cases are Commonwealth v Tasmania (1983) 158 Commonwealth Law Reports 1; Richardson v 
Forestry Commission, (1988) 164 Commonwealth Law Reports 261; Queensland v Commonwealth (1989) 
167 Commonwealth Law Reports 232. 

114 Queensland v The Commonwealth of Australia (1989) 167 Commonwealth Law Reports 232 
115 Keith D. Suter (1991 ), "The World Heritage Convention," 8 Environmental and Planning Law journal 4 . 
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provisions for financial assistance have provided the model for Ramsar 
and other conventions which have subsequently followed suit. For sites 
listed, it provides real protection, but the limitations on listing prevent it 
from being the major instrument of habitat protection. 

116 

The limitations on listing stem from the definition of world heritage, with 
sites having to be of outstanding universal value, as well as conforming to the 
listing criteria as decided by the World Heritage Committee under Article 11(5) 
and set out in the Operational Guidelines published by the World Heritage 
Committee. In order to receive habitat protection, a site needs to fulfil conditions 
of integrity that ensure that it is large enough to comprise the essential and 
sustainable components of a support system. 117 Not all of a particular ecosystem 
may be considered as being of outstanding universal value under the Convention, 
but may be of vital importance to the maintenance of a species or number of 
species. The Convention can thus not necessarily be relied on to provide holistic 
habitat protection. 

• National Implementation Measures 

Nepal's fulfilment of the requirements for protecting cultural heritage sites 
listed on the World Heritage List can be said to be unsatisfactory to date. The 
UNESCO/International Council of Monuments and Sites (ICOMOS) Review 
Mission of 14-30 November 1993 highlighted the threats to cultural heritage in 
Nepal. It recommended that several world heritage sites in the Kathmandu Valley 
be placed on the List of World Heritage in Danger. These sites are to be returned to 
the Worl~ Heritage List within a period of one to three years, only after sixteen 
specific concerns are met. According to the Deputy Director of the Department of 
Archaeology, some of the conditions set by the UNESCO/ICOMOS Review Mission 
are beginning to be satisfied.118 The following are some of the conditions set by 
the World Heritage Bureau: 

• delimitation of the boundaries of the heritage sites, 
• publication of these boundaries in the government gazette, 
• preparation of an inventory of public and religious monuments, 
• mapping of heritage sites, 
• preparation of master plans for renovation or preservation, 
• control of city expansion within heritage sites, 
• stopping of demolition of structures in monument zones, 
• implementation of the Ancient Monuments Preservation Act, and 
• restriction of vehicular traffic around the heritage sites.119 

116 Birnie and Boyle, above, note 19. 470. 
117 Ibid. 

118 Narad Bhardwaj (1995), us even Sites of Nepal Retained in World Heritage List" , 
Kathmandu Post, 5 January, 1 . 

119 Ibid. 
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HMG has taken initial steps including the restriction of vehicular traffic in 
and around ancient palace squares of the Kathmandu Valley and a ban on the 
demolition of structures belonging to monument areas. 120 In addition, Nepal has 
received assistance from the World Heritage Fund for renovation of three palace 
squares in the Kathmandu Valley. 

With respect to the conservation of natural world heritage properties, Nepal 
has been successfully fulfilling its obligations primarily through the 
implementation of the National Parks and Wildlife Conservation Act 1973. Nepal's 
natural heritage is protected in national parks and protected areas. Two national 
parks, Royal Chitwan National Park and Sagarmatha National Park, are world 
heritage sites. However, there are a range of other cultural and natural heritage 
sites, in Nepal that are suitable for inclusion in the World Heritage List. In particular, 
there are a number of sites which would qualify under the new classification of 
'cultural landscapes'. The listing of new sites would give further impetus to the 
efforts of the relevant authorities responsible for the protection of Nepal's valuable 
natural and cultural heritage. 

Policy Measures 

National Conservation Strategy 

The NCS recognises the exceptional wealth of Nepal's cultural heritage and 
its importance at the local, national and international levels. It notes that theft, 
damage and destruction of idols, monuments, temples and other physical assets 
of Nepal's cultural heritage, as well as encroachment of heritage sites, religious 
forests and sacred grounds, have occurred and continue to occur at an increasing 
rate. 121 In 1988, the NCS Conservation Action Agenda made, among others, the 
following recommendations in relation to physical cultural heritage: 

• ensure that the Department of Archaeology undertakes its responsibili
ties for the protection of national heritage, 

• improve public awareness of the value of heritage, and encourage, 
through improved understanding, the public's participation in the main
tenance and protection of such property, and 

• undertake urban and regional land use planning and city planning on a 
scale that will protect and enhance heritage sites and monuments, build
ings of cultural value, and religious and sacred grounds. 122 

In relation to natural heritage, the NCS Conservation Action Agenda for national 
parks and protected areas identified gaps in the present network of protected 
areas. In particular, there is a shortage of sites for the preservation of biological 
diversity, sites of unique scientific and research value, and sites having significant 

120 Ibid. 

121 HMG and IUCN, above, note 6, 122. 

122 Ibid. 
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cultural, archaeological or historical value.123 One of the recommendations for 
enabling better selection of protected areas is for the current broad classification 
of geographic divisions to be refined by taking into account additional factors 
like flora and fauna. Furthermore, the preparation of management plans, in 
consultation with the local communities, is recommended for proposed parks or 
protected areas. A 1994 assessment of Nepal's conservation of protected areas 
assessed that the present network of parks and protected areas is incomplete, and 
does not fully represent all physiographic zones, despite NCS recommendations 
from 1988. 124 Poorly represented physiographic zones include tropical mixed 
evergreen forests, temperate broadleaf forests and particularly the middle mountain 
region, which has a protected area of only one per cent.125 

Nepal Environmental Policy and Action Plan 

NEPAP was prepared by a team of multidisciplinary professionals for the 
Environmental Protection Council (EPC). It includes a separate chapter on 
safeguarding national heritage, including cultural and natural heritage. NEPAP 
identifies one of the most serious threats to heritage sites in urban areas as 
uncoordinated development of unsuitable buildings that are erected close to 
temples, shrines and other important monuments. NEPAP states that: 

The solution for preserving Nepal's cultural heritage lies in developing 
local institutions to support heritage sites that local people value, and 
encouraging international institutions to support sites whose importance 
extends beyond national concerns, and for which local resou;ces may 

b ffi . f< d . 126 not e su c1e11t or a equate preservation. 

There are many heritage sites that are of national and international importance 
in Nepal. The deterioration of such heritage sites is of great concern because once 
lost, they are irrecoverable, and the opportunity for gaining the architectural, 
archaeological, cultural and scientific knowledge associated with these sites is 
also lost. Nepal is faced with various constraints in maintaining its heritage, such 
as a lack of information, legislative measures and institutional arransements. 
Therefore, NEPAP's recommended actions include the preparation of a detailed 
strategy document for cultural heritage preservation, the development of Heritage 
Conservation Action Plans, an assessment of the effectiveness of the Guthi 
Sansthan in providing resource~ for preserving cultural sites, the investigation of 
possible alternative institutional arrangements, and the development of a 
prioritised list of heritage sites in need of preservation and/or restoration. 127 

123 Id, 109. 

124 John McEachern et al. (1994), 'Protected Areas in Nepal - An Overview', presented to the Review 
Meetig of the Protected Areas of the lndomalayan Realm, Kathamndu, 3-5 Nov., IUCN, 2. 

125 Ibid. 

126 Narayan Belbase et al., above, note 96, 42. 

127 For detailed information on the action plan for cultural heritage, which include policies, recommended 
actions, institutional and time frame see Ibid, 4 3. 
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The action plan for natural heritage and biodiversity conservation includes a 
number of policy measures that need to be implemented. These include the review 
of natural heritage and biodiversity representation under the existing protection 
system, the harnessing of efforts of NGOs to test and develop appropriate models 
of park management, and the preparation of guidelines for the development of 
management plans. 128 In addition to policy measures, NEPAP recommends that 
necessary legal and regulatory measures be enacted and enforced to implement 
major international treaties and conventions, as well as to control illegal wildlife 
trade within the country. Unfortunately, the government's progress on these 
recommendations has been slow. 

Legislative Measures 

Ancient Monuments Protection Act 1956 

Nepal has assumed significant obligations under the World Heritage 
Convention, with two listed natural heritage sites and five listed cultural heritage 
sites. The Ancient Monuments Protection Act 1956 (AMPA) contains various regulatory 
powers to ensure the preservation of listed cultural heritage sites. The objectives 
of AMPA are to protect ancient monuments and to restrict the trade in 
archaeological and antique objects. Under AMPA, the government may purchase 
any ancient monument for the purpose of ensuring its conservation. Ancient 
monuments located on private property may be confiscated, without 
compensation, when the proprietor has allowed such items to fall into a state of 
disrepair. The legislation also stipulates that any proposed development that might 
impact cultural heritage sites is only to be done pursuant to approval from the 
Department of Archaeology, in accordance with prescribed designs and standards. 

In relation to moveable cultural property, AMPA requires compulsory 
registration of private collections of archaeological objects when the objects are 
more than one hundred years old. In addition, it prohibits the transfer and trade 
of such objects. However, AMPA as presently drafted, is inadequate to meet the 
needs of cultural heritage preservation in Nepal, and requires reform. 

The Town Development Act (TDA) 1988 is a related piece of legislation which 
controls urban planning. Among many regulatory powers enabling the 
enforcement of its mandates, the Act empowers the government to control or 
prohibit, pursuant to public notification, the use of agriculture, natural resources, 
vegetation, flora, fauna, religious or historic sites for any construction purposes. 

Kathmandu Valley Development Authority Act, 1988 

As stated by Richardson et al in 1991, the most disturbing example of 
institutional failure with regard to heritage protection is the neglect of the originally 

128 See Id, 40. 
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promising Kathmandu Valley Development Authority Act 1988 (KVDAA). 129 KVDAA 
was enacted to reverse the disorderly development occurring throughout the strained 
Kathmandu Valley, where seven out of the nine World Heritage sites are located. 

KVDAA establishes the Kathmandu Valley Development Authority (KVDA) 
for the planned development of the Kathmandu Valley. It empowers KVDA to 
develop Kathmandu into a principal administrative, tourist, cultural and economic 
centre (see Section 5.11). Furthermore, KVDA determines land utility zoning for 
all development. Under Sections 13 and 21, the Kathmandu Valley Development 
Committee is authorised to formulate policies regarding the implementation of 
the physical development plan, and has the authority to prosecute any persons 
acting contrary to the prescribed development controls. The physical development 
plan includes the following: 

(1) It shall demarcate the land utility zone; 
(2) It shall formulate and implement plans for adequate protection and pres

ervation of religious, cultural and historical heritage in the town plan
ning area, subject to prevalent law on ancient monuments; and 

(3) It shall prohibit the adverse use of natural resources. 

For execution of the physical development plan, KVDA may, from time to 
time, by public notification under Section 7, prohibit for up to a period of three 
years the unapproved and unauthorised physical change and fragmentation of 
immovable property in the planned area. Additionally, in order to execute the 
physical development plan pursuant to Section 18, KVDA may by notification 
regulate, control and prohibit, among other things, the following: 

(i) Use of natural resources, archaeological, religious and historical sites, 
Ailani land (government land) and immovable properties, and 

(ii) Pollution of the atmosphere and its adverse effect on public health, sce
nic beauty a~d touristic places. 

Under Section 9 of KVDAA and in coordination with the powers of the Town 
Development Committee, KVDA may rem ove or demolish unauthorised 
constructions. KVDA may also conduct land development programmes as 
conducted by the Town Development Committee. This legislation, however, 
remains a paper statute, as no mechanisms have been established to implement 
its provisions. 130 

National Parks and Wildlife Conservation Act 1972 

In relation to the conservation of natural heritage, the National Parks and 
Wildlife Conservation Act 1972(NPWCA) provides a relatively strict approach to 
the conservation of natural areas and wild species. Under this Act, there are six 
categories of protected areas among which national parks, wildlife reserves and 

129 Richardson et al., above, note 61, 43. 
130 Id., 44. 
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conservation zones are given the highest level of protection.131 Two national parks, 
Royal Chitwan National Park and Sagarmatha National Park, are world heritage 
sites and are given the status of national parks under the Act. It prohibits entry 
into the parks without obtaining permission for activities such as hunting, grazing 
of domestic pets, removal of forest products, stones, soil and similar other objects, 
and the bearing of arms (see section 3, NPWCA). 

The current state of heritage protection in Nepal suggests that the legal and 
policy framework for cultural and natural heritage protection in Nepal requires 
updating and strengthening. The need for action to protect the heritage has been 
recognised for many years. 132 A number of cultural heritage sites listed under the 
World Heritage Convention are under threat, as demonstrated by the 
recommendation of the UNESCO/ICOMOS Review Mission to place certain sites 
on the list of world heritage sites in danger unless certain conditions are met. 
Despite certain policy recommendations, it appears that there is a lack of political 
will and institutional responsibility to implement the existing legislation to protect 
cultural heritage. The poor coordination of heritage protection is also exacerbated 
by the ineffective urban/regional land use planning system. 

The protection of the two natural heritage sites listed under the ConventiOJi 
has been reasonably effective under the NPWCA. However, there is an obligation 
under the Convention to adopt a general policy to integrate heritage protection 
into comprehensive planning programmes. A comprehensive planning programme 
for natural heritage does not currently exist, and there is a need for a greater 
representation and protection of phyiiographic zones throughout Nepal, regardless 
of whether they are eligible for inclusion on the World Heritage List. 

Although there is no separate national legislation for implementing the World 
Heritage Convention in Nepal, the Ancient Monuments Protection Act and the 
National Parks and Wildlife Conservation Act provide a general framework. If the 
government is not in favour of enacting separate legislation for implementing 
the World Heritage Convention, AMPA should be amended and the Department of 
Archaeology should fulfil its mandates more sincerely and seriously. 

The Department of Archaeology needs to be strengthened as suggested by 
the NCS. 

The government should take effective measures to fulfil the conditions put 
forth by the UNESCO/ICOMOS Review Mission. KVDAA should be enforced at 
the earliest convenient time, with particular attention to problems related to the 
deterioration of World Heritage Sites and other national heritage sites, particularly 
in the Kathmandu Valley. 

131 These six categories are national parks, controlled nature reserves, wildlife reserves, hunting reserves, 
conservation areas and buffer zones. 

132 See for example, john Sanday, Kathmandu Valley: Nepalese Historic Monuments in Need of PreseNation 
UNESCO, Paris 1982. 

• 
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The National Heritage Register should be published and the government 
should take effective security measures for the sites listed. The government should 
take steps for the inclusion of other heritage sites with international significance 
on the World Heritage List such as Lumbini, the birthplace of Lord Buddha. 

Recommendations on World and National heritage in Nepal 

• The Ministry of Population and Environment and the Ministry of Youth, Sports 
and Culture should conduct an assessment, in consultation with the World 
Heritage Centre, ICOMOS and IUCN, of all presently listed World Heritage 
cultural and natural properties in Nepal, with a view to making recommen
dations on legislative and administrative measures to ensure improved pro· 
tection of their World Heritage values. 

• The Ministry of Population and Environment and the Ministry of Youth, Sports 
and Culture should conduct as assessment, in collaboration with the World 
Heritage Centre, ICOMOS and IUCN, of all potential World Heritage proper
ties in Nepal, both cultural and natural, with a view to making recommenda
tions on further nominations to the World Heritage List. 

• The Ancient Monuments Act 1956 should be reviewed in order to promote 
urgent reform of the Act and its administration. 

• The Kathmandu Valley Development Authority Act 1988should be enforced. 

• A detailed Nepal Heritage Strategy Plan for the protection of all cultural and 
natural heritage in Nepal should .be prepared. The Heritage Strategy Plan 
should be aimed at integrating all cultural and natural heritage protection · 
measures with urban and regional land use planning on a national and local 
scale. 

• Heritage Conservation Action Plans consistent with the Heritage Strategy 
Plan should be developed for all cultural and natural heritage in Nepal. 

• Heritage Regulations under the Environment Protection Act 1996 should be 
drafted to ensure that the Register of National Heritage is adequately man
aged, and the items on the Register are legally protected from damage or 
despoliation. 

• A prioritised list of cultural and natural heritage sites in Nepal in need of 
preservation and/or restoration should be prepared. 

• Assess of the effectiveness of the Guthi Sansthan in providing resources for 
preserving cultural sites, the investigation of possible alternative institu
tional arrangements and financial support . 
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3.1.5 Convention on International Trade in Endangered Species of Wild 
Fauna and Flora 

The Convention on International Trade in Endangered Species of Wild Fauna and 
Flora (CITES) entered into force on 1 July 1975, and Nepal became a contracting 
party to the ,Convention on 18 June 1975.133 CITES principally provides for the 

~ international coordination of trade controls on wild fauna and flora with an 
unfavourable conservation status through the acceptance of obligations under 
international law. The goal of the treaty is to control, reduce or eliminate 
international trade in species whose numbers or conditions suggest that further 
removal from their natural habitat would be detrimental to the species' survival. 134 

Its principles have been widely accepted by many states, and have been 
implemented and enforced with considerable success.135 

The purpose of CITES is to ensure the international cooperation essential for 
the protection of certain species of wild fauna and flora against over-exploitation 
through international trade. It establishes joint responsibility in the control of 
trade by both importing and exporting states, as well as establishing a forum and 
mechanism for government and governmental agencies to work together to 
identify, address and resolve wildlife trade problems. CITES deals singularly with 
international threats to species conservation caused by trade. Its international 
trade control mechanism serves as a basis for regulating international trade in 
wild plants and animals that are threatened by trade, as well as those that could 
become threatened if they are traded without controls. 

Categories of species 

Article II sets out the fundamental principles of CITES and creates three 
Appendices to the Convention. The species in each appendix are regulated under 
slightly different conditions that vary mainly in stringency. 

Appendix I - Species threatened with extinction 

Appendix I includes all species threatened with extinction that are or might 
be affected by trade. Commercial trade in specimens of such species is to be subject 
to strict regulation and is only to be authorised in exceptional circumstances. The 
export, import or re-export of specimens of such species correspondingly requires 
either an export permit, import permit or re-export certificate, which may only 
be granted if the conditions pursuant to Article III of the Convention are met.136 

133 United Nations Environment Programme (1993), Register of International Treaties and Other Agreements 
in the Field of the Environment, 11 5. 

134 David S. Favre (1989), International Trade in Endangered Species : A Guide to CITES, Introduction xvii. 

135 Cyrille de Klemm and Clare Shine above, note 72. 

136 Under Article I of the Convention, "re-export" means export of any specimen that has previously been 
imported. 

Hi<W 
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An export or impor.t: permit may only be granted when the following conditions 
are met: 

• a Scientific Authority of the state of export has advised that such export 
will not be detrimental to the survival of that species; 

• a Management Authority of the state of export must be satisfied that the 
specimen was not obtained in contravention of the laws of that state for 
the protection of fauna and flora; 

• a Management Authority of the state of export must be satisfied that 
any living specimen will be so prepared and shipped as to minimise the 
risk of injury, damage to health or cruel treatment (Article Ill (2) and (3). 

• a Management Authority of the state of export must be satisfied that an 
import permit has already been granted by the country of import. 

For a re-export certificate to be granted, different conditions apply, and require 
the Management Authority of the state of re-export to be satisfied that the specimen 
was imported into the state in accordance with the Convention (Article III (4)) . A 
certificate must be granted for the introduction of any Appendix I species from 
the sea, once a number of conditions are met (Article III (5). 

Appendix II - Species which may be threatened with extinction in the future 

Appendix II, as defined under Article II, covers all species that are now 
threatened with extinction or that may become so, unless trade in specimens of 
such species is subjected to strict regulation to aid in their survival. The export, 
import or re-export of specimens of such species correspondingly requires an 
export, import or re-export permit. These may only be issued if certain conditions 
are met as specified under Article IV. Trade in Appendix II species is only permitted 
if the exporting country issues an export permit, while for Appendix I species, 
where more stringent controls apply, an import permit is also required. Otherwise, 
the conditions that must be met for approval of an export permit follow closely 
those conditions specified for Appendix I species: advice from a Scientific Authority 
that the export will not be detrimental to the survival of the species, and satisfaction 
of a Management Authority that all national laws are complied with, and any 
living specimen will be shipped so as to minimise injury or harm. The import of 
any specimen of an Appendix II species is subject to the presentation of the export 
permit or re-export certificate. 

Appendix III - Species subject to regulation by individual parties 

Appendix III includes all species listed by individual parties as being subject 
to regulation within their jurisdiction for the purpose of preventing or restricting 
exploitation, and as needing the cooperation of other parties in the control of 
trade. Under Article V, the export of a specimen of any Appendix III species from 
the state that has listed it requires an export permit. An export permit may only 
be granted when a Management Authority of the state of export is satisfied that 
the specimen was not obtained in contravention of the fauna and flora protection 
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laws of the state, and that any living specimen will be prepared and shipped as to 
minimise the risk of injury, damage to health or cruel treatment. The import of 
such a specimen from any other state requires the presentation of a certificate of 
origin to prove that the specimen does not originate from the country that has 
listed it on Appendix III. In the case of re-export, a certificate granted by the 
Management Authority of the state of re-export that states that the specimen was 
processed in that state or is being re-exported, shall be accepted by the state of 
import as evidence that the provisions of the Convention have been complied 
with (Article V (3) and (4). 

The need for legislation to implement the Convention 

Article 11(4) states that it is the responsibility of parties to the Convention 
not to allow trade in specimens of species included in Appendices I, II or Ill, 
except in accordance with the provisions of the Convention. Thus, parties are 
obliged to prohibit trade in CITES species if the provisions of the Convention 
have not been met. The obligations to take measures to implement the Convention, 
under Article 11(4) and Article VIII, are considered to be the keystones of the 
Convention. 137 They are non-self-executing provisions, which means that they 
cannot be implemented until specific domestic legislation has been adopted. In 
contrast, self-executing provisions are directly applicable by a party without the 
need for implementing domestic legislation. Unless expressly provided for by 
domestic legislation, the obligations of the Convention cannot be enforced against 
private persons in the courts, and penalties cannot be applied for non-
compliance.138 Thus, without effective domestic compliance mechanisms, the \ 
enforcement of CITES is unattainable. 

Article VIIl(l) of the Convention requires parties to take appropriate measures 
to enforce the Convention's provisions and to prohibit trade in specimens in 
violation thereof. The action required is stated in general terms: 'to take appropriate 
measures.' 139 Favre argues in International Trade in Endangered sµecies: 

Clearly within the scope of the term is the creation of law by the passage 
of legislation, the adoption of regulations, or the issuance of degrees. 
Equally as important as the adoption of law is the creation of an admin
istrative agency with specific responsibility for CITES. The hiring of per
sonnel, the expenditure of money, coordination with other agencies within 
a government, and the education of responsible individuals are all meas
ures which are 'appropriate, ' and necessary, for the enforcement of the 
Convention.

140 

137 Cyrille de Klemm (1993), Guidelines for Legislation to Implement CITES, IUCN Environmental Policy and 
law Paper No. 26, IUCN, 7. 

138 Id., 6. 

139 David S. Favre, above, note 134 217. 

140 Ibid. .. 
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Parties are further obliged to penalise trade in or possession of such specimens, 
or both, and to provide for the confiscation or return of such specimens to the 
state of export. These obligations supplement the general obligation under Article 
II(4) not to allow trade in specimens unless in accordance with the Convention. 
Thus, there is a clear obligation for parties to enact appropriate legislation, and 
the failure to do so constitutes a violation of the Convention. 141 However, CITES 
gives no guidance on the level of penalties that should be imposed on persons 
convicted of illegal trade or possession, with the result that there has been 
considerable variation in punishments. 142 Most CITES nations have failed to impose 
meaningful sanctions against those engaged in illegal trafficking of wildlife.143 

Dramatic results have been accomplished in nations that have opted to impose 
stiffer sentences for illegal trade in wildlife. 144 

Record keeping requirements 

Each party is required to keep a record of all trade in CITES species, compile 
this information in an annual report, and prepare periodic reports on its 
implementation of the Convention, including a biennial report on the legislative, 
regulatory and administrative measures taken to enforce its provisions. Parties are 
obliged to make both sets of reports available to the public, unless this is 
inconsistent with their domestic legislation. 

Exemptions 

Article VII provides a list of exemptions from trade restrictions on certain 
species. This list has been described as a 'loop hole' haven for the sophisticated 
trader. 145 One of these exemptions allows specimens of Appendix I animal species 
that are bred in captivity for commercial purposes, and Appendix I plant species 
that are artificially propagated, to be deemed specimens of Appendix II species 
(Article VTI(4). The list of exemptions also represents areas that require controls at 
the domestic level by each party. 146 

Management and sdentific authorities 

Article IX requires parties to designate one or more Management Authorities 
and one or more Scientific Authorities competent to grant permits or certificates 
on behalf of the party. The role of Scientific Authorities is vital for effective 
implementation of the Convention, because the Scientific Authority of the state 

141 Cyrille de Klemm, above, note 137, 7. 

142 .Simon Lyster, above, note 70, 

143 Williams C. Burns (1990), 'CITES and the Regulation of International Trade in Endangered Species of 
Flora: A Critical Appraisal', 8 Dickinson journal of International Law, 203,221. 

144 Id., 222. 

145 David S. Favre, above, note 134, 167. 

146 See in particular the recommendations in Chapter 8 of de Klemm, above, note 137, above, 39-49. 
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of export advises whether the export of any specimen of species included in 
Appendices I or II will be detrimental to the survival of that species. By requiring 
the establishment of independent Scientific Authorities, CITES is in essence 
requiring countries to monitor the status of Appendix I and II species in their 
country, prior to allowing them into trade. This is arguably one of the most 

~ important features of CITES. The designated Management Authorities of the state 
of export fulfil an equally important role of determining, among other things: 
that the specimen of an Appendix I species which is to be exported was not 
obtained in contravention of that state's laws for the protection of fauna and 
flora. The Management Authority has the ultimate authority in its ability to issue 
permits, certificates or exemptions for export. The Management Authority is also at 
the centre of communication between the secretariat and all other parties to CITES. 

Trade with States not parties to the Convention 

Under Article X, the export or re-export to, or import from a state not party 
to the Convention requires comparable documentation that conforms to CITES 
by competent authorities in that state (Article X). 

Meetings 

The secretariat established under Article XI must convene regular meetings 
of the parties to the Convention. At meetings, the parti':!s shall review the 
implementation of the Convention, and may, among other things, consider 
amendments to Appendices I and II, review progress in conserving the species 
included under Appendices I, II and III, and make recommendations for improving 
the effectiveness of the present Convention (Article XI). CITES also contains 
provisions to add or delete species from the Appendices, as appropriate, and to 
move a species from one appendix to another. 

Compliance and enforcement 

Article VIII specifies that parties are to take appropriate measures to enforce 
the provisions of the Convention and to prohibit trade in violation for the 
Convention. In relation to Article VIII de Klemm states: 

Therefore Parties have an obligation under the Convention to take any 
legislative or regulatory measures that may be required to ensure that the 
prescriptions of the Convention are adequately enforced. Jn particular, 
they must prohibit and make it an offence to import or export specimens 
in violation of the provisions of the Convention, that is to say without 
appropriate and valid permits, as well as prohibit and make it an offence 
to trade in, or possess (or both), specimens that have been imported in 
violation of the Convention.

147 

147 de Klemm, above, note 137, 60. .. 
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A provision to encovrage compliance is contained under Article XIII. When 
the secretariat is satisfied that any species included in Appendices I or II is being 
adversely affected by trade, it may bring this to the attention of the party or 
parties concerned. The party concerned is then obliged to respond by informing 
the secretariat of any relevant facts and when appropriate, by proposing remedial 
action. The recommendations of an inquiry shall be reviewed by the next 
conference of parties, where further recommendations may be made when deemed 
appropriate. If a dispute arises with respect to the interpretation or application of 
provisions in the Convention, Article XVlII provides that it shall be subject to 
negotiation between the parties involved. Under Article XIV, parties to CITES may 
adopt stricter measures regarding the conditions for trade, taking, possession or 
transport of species of specimens included or not included in Appendices I, II or III. 

It has been argued that while the text of CITES may theoretically provide an 
effective framework for preventing illicit trade in endangered species, it will be 
rendered moribund if national enforcement efforts prove to be ineffectual.148 Simon 
Lyster observes that CITES is perhaps the most successful ofall international treaties 
concerned with the conservation of wildlife. Its success is due primarily to its 
basic principles, which most states are willing to accept, and are therefore more 
likely to enforce.149 

Status of Endangered Species Trade in Nepal 

Despite Nepal's obligations under CITES, the poaching and trade of rare 
wildlife specimens continues to occur. There is ample anecdotal evidence to support 
this. For example, some five rhinoceros' and ten tigers were killed in Nawalparasi 
District between June 1993 and April 1994.150 Bears are also illegally hunted for 
their skin and gallbladders. Sankhuwasabha is one of the districts where bears are 
illegally killed in the largest numbers. The gallbladders of the bears killed in 
Sankhuwasabha are traded at a market in Khandbari. Some traders bring the 
gallbladders directly to Kathmandu, from where they are smuggled to Hong Kong, 
Taiwan and Tibet.15 1 In addition, people have been apprehended close to the Nepal
Tibet border with bags of tiger bones. 152 

In a recent survey conducted in Kathmandu, 65 out of 76 shops sold fur 
coats, and seven sold some fur products. 153 They counted 1,225 fur coats during 

148 John B. Happe5 and Eric J. Mcfadden, 'The Convention of International Trade in Endangered Species of 
Wild Flora and Fauna: Improving the Prospects for Preserving Our Biological Heritage', 5 Boston University 
International Law Journal, 229-246. 

149 Simon Lyster, above, note 70, 240. 

150 Chabilal Pandey (1994), "Poachers Affect Wildlife." The Rising Nepal 14 April. 
151 Kantipur, Illegal Hunting of Bear and Trade in gallbladder, 11 April 1994. 

152 "End of the Road : Let's Accept There is No Way Back for Asia's Big Cats, Asia Week, 5 May 1993. 
35, 37. 

153 Joel T. Heinen and Blair Leisure (1993), "A New Look at the Himalayan Fur Trade, 27 ORYX. 231, 233. 
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the course of the survey. 154 Of these, 255 were made from the fur of small- and 
medium-sized cats of three species: the fishing cat, jungle cat and desert cat.155 It 
can therefore be inferred that the poaching of endangered wildlife and illegal 
trade in specimens of such species takes place without abatement (Table 1). 

Table 1. Species identified from fur coats for sale in Kathmandu 

SPECIES NO. OF COATS PROTECTIVE STATUS++ 

INDIA NEPAL IUCN CITES 

Small cats: Felis chaus, F. viverrina, F. libyca 225 II 

Asiatic golden cat: Felis temmincki 9 I 

Leopard cat: Felis bengalensis* 7 

Lynx: Felis lynx 21 

Clouded leopard: Neofelis nebulosa v 
Leopard: Panthera pardus 25 T 
Snow leopard: Panthera uncia 4 E 

Wolf: Canis lupus+ 20 v 
Large Indian civet: Viverra Zibetha 7 Ill 

Red fox: Vulpes vulpes NA§ Ill 

Indian fox: Vulpes bengalensis NA Ill 

jackal: Canis aureus NA Ill 

Otter: Lutra lutra and L. perspicillata NA V, K II 

Weasels: Mustela altaica, M. erminea and M. Sibirica NA Ill 

Only the non-Chinese populations (those in South and South East Asia) of F. bengalensis are listed 
on Appendix I of CITES. Other populations are listed on Appendix II. 

+ Only the populations of wolves in Nepal, India, Bhutan and Pakistan are listed on .\ppendix I of 
CITES. 

++ The listing of each species in India refers to the Schedule of the Wildlife (Preservation) Act 1972 on 
which the species appears (from Saharia, 1982 and Majupuria, 1990). The listing for Nepal refers to 
the Schedule of the National Parks and Wildlife Conservation Act 199 3 on which the species appears 
(from Heinen and Yonzon, in prep). The IUCN listing refers to the species' status internationally 
(from IUCN, 1990), and the CITES listing refer to the CITES Appendix in which the species appears 
as of 11 June 1992. 

§NA Not available (furs of these species were not counted). 

Source: Joel T. Heinen and Blair leisure (1993) 'A new look at the Himalayan fur trade' Vol. 27 
ORYX, 231, 234. 

• National Implementation Measures 

There has been no specific enactment of legislation in Nepal to implement 
its obligations under CITES. However, certain administrative measures have been 

154 Id., 234. 

155 Ibid. 

• 
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undertaken, and the NPWC Act to some extent prohibits taking and exporting 
specimens of species except with a licence. In order to establish decision-making 
authorities under CITES, HMG has designated the National Museum and the Royal 
Nepal Academy of Science and Technology as jointly constituting the Scientific 
Authority required under CITES. Similarly, HMG has designated the Department 
of National Parks and Wildlife Conservation (DNWPC) and the Department of 
Vegetation as responsible for carrying out the functions of a Management Authority 
for animals and plants. 

Policy Measures 

National Conservation Strategy 

The NCS is concerned with illegal trade in plants and wildlife. It indicates 
that illegal trade in valuable tree species such as khair and sal, medicinal plants, 
orchids, and to a lesser degree, in wildlife products, currently exists between Nepal 
and India, and often has serious environmental repercussions.156 The NCS also 
stipulates that much of this trade is done through large-scale commercial operations 
made possible by inadequate legislation and ineffective government surveillance 
procedures, particularly in remote rural areas.157 The NCS maintains: 

Both a strong national commitment and complementary legislation are 
needed, however, to make such international conventions truly effective. 
The lack of a single agency to act as a coordinator of national conserva
tion efforts, or to present the national view at the international level, 
adds to t~e difficulty. 

158 

In 1988, the NCS expli~itly recommended, with respect to illegal export, 
migratory species and the protection of rare and endangered species, that Nepal, 
as a party to CITES, should adopt the legislation and administrative procedures 
necessary to implement CITES. 159 

The irony is that these problems are still the same as they were in 1988. 
Although the Department of National Parks and Wildlife Conservation is 
administering the NPWCA, poaching and trade of wildlife and plant species is 
rampant. Neither the staff of DNPWC, nor the Department of Customs have 
adequate training to implement CITES. 

Nepal Environmental Policy and Action Plan 

NEPAP does not deal with CITES in detail. It simply mentions that some 
species known to be endangered by international trade have been listed in the 

156 HMG and IUCN, above, note 6, 81. 

157 Ibid. 

158 Ibid. 

159 ,The NCS refers to the IUCN Environmental Law and Policy Paper No. 17, 1981; more pertinent now 
is the 1993 book by de Klemm; see above, note 137. 
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CITES Appendices. However, it does not specify these species. It recommends the 
enactment and enforcement of necessary legal and regulatory measures to 
implement major international treaties and conventions, as well as to control 
illegal wildlife trade within the country.160 Unfortunately, nothing significant has 
been done to implement NEPAP since its endorsement and publication by the 
Environmental Protection Council in 1993. 

Legislative Provisions 

National Parks and Wildlife Conservation Act 1973 

The NPWCA provides a regulatory approach to conserving endangered species 
and their habitats, which indirectly curbs trade in specimens of such species. It 
provides for regulations on the national and international trade in specimens of 
certain endangered species. Pursuant to Section 10 of the NPWCA, the hunting of 
animals protected under Schedule 1 is prohibited except in accordance with the 
Act. This applies both within national parks, wildlife reserves and other protected 
areas, as well as on all other public and private lands throughout Nepal. Many of 
these species are listed under Appendix I of CITES. 

Under the NPWCA, no one is allowed to collect, obtain or keep any part of a 
dead animal without a certificate, and such goods are prohibited for sale, purchase 
or disposal of. Pursuant to Section 26, any person illegally killing, wounding, 
purchasing, selling or transferring a rhinoceros, tiger, elephant, snow bear or other 
prescribed wildlife, or keeping as a trophy, selling or purchasing a rhino horn, or 
specimens from any other prescribed wildlife, will incur a fine or imprisonment 
or both. Section 11 of the NPWCA provides that a licence is required to obtain or 
hunt prescribed animals and birds. An officer is empowered to issue a licence, but 
has the discretion not to do so without providing a reason to the license applicant. 
Furthermore, the government is empowered to cancel the license, if it deems 
necessary, without stating any reason. The holder of a licence must adhere to the 
prescribed terms and conditions of the licence while hunting. 

Section 29 of the NPWCA requires the licence holder to present the trophy to 
the officer who issued the license within 24 hours, excluding the period of travel 
from the place where the trophy was obtained. If the license has been issued on 
the condition that the whole or part of the body of the hunted animal or bird 
shall remain the property of the government, then the trophy will be deposited 
by the authority; otherwise, the authority is required to return the trophy tp the 
license holder together with a certificate, after recording the particulars thereof. 

Section 19 of the Act prohibits selling, bartering or transferring the possession 
of any trophy to another person without a license from a prescribed officer or 
authority. Any person who is desirous of exporting or importing a trophy under 

160 Belbase et al., above, note 96, 40, 67. 

-
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the prevailtng Nepalese law must obtain a recommendation from the Ministry of 
Forest and Soil Conservation. 

Notwithstanding the provisions of the NPWCA, there is no effective 
administrative machinery in place for controlling the trade of such goods. 

It can be concluded that national implementation of CITES is very weak. 
Policy measures do not provide desired commitments to the protection of wildlife 
and the prohibition of trade in wild fauna and flora. Although there are a few 
provisions in the NPWCA which prohibit the hunting and trade of some wildlife 
species, these provisions have not been implemented effectively, due primarily to 
institutional weaknesses, One of the biggest lacunae of this Act is that it does not 
prohibit trade in plant species. The role of customs officials and police is important 
in effective implementation of CITES; however, customs officials and police staff 
in Nepal require detailed training in implementing CITES. The Customs Act, 1963 
regulations should have specific provisions in relation to the species listed in 
CITES Appendices. Endangered plant and animal species should be included in 
Schedule 1 of the NPWCA (see Recommendations below). 

Recommendations on the implementation of CITES in Nepal 

• Specific legislation should be enacted to implement CITES in Nepal, using 
the IUCN book, Guidelines for Legislation to Implement CITES as a guide 

• Regulations under the Customs Act 1963 should include specific provisions 
in relation to species listed in the three Appendices of CITES. 

• The National Parks and Wildlife Conservation Act, Review and other relevant 
legislation should be reviewed to ensure that it is consistent with Nepal's 
obligations under CITES. In particular, endangered plant and animal species 
should be included in Schedule 1 of the Act. 

• An adequate administrative structure should be established for the imple
mentation of CITES 

• A comprehensive and coherent CITES Implementation Action Plan should 
be formulated. 

• A comprehensive training on the implementation of CITES should be insti
tuted for national parks and wildlife officers, customs officials, postal work
ers and other relevant persons. 

3.1.6 The Convention on Biological Diversity 

The Convention on Biological Diversity entered into force in December 1993, 
and the Nepalese Parliament ratified it in September 1993. Its intention is the 
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preservation of flora and fauna for the benefit of both humanity and the flora 
and fauna itself.161 The Preamble recognises that biodiversity has an intrinsic value, 
'which implies that it must be protected for its own sake.'162 The Preamble also 
recognises that biodiversity is being lost, primarily as a result of human activities, 
and needs to be preserved for the continuation of evolution and the maintenance 
of the biosphere's life-supporting systems. The parties to the Convention assert 
that biodiversity must be conserved and sustainably used for the benefit of present 
and future generations. 

Objectives of the Convention 

The major objectives of the Convention, as provided by Article 1, are the 
conservation of biodiversity, the sustainable use of its components, and the fair 
and equitable sharing or the benefits arising out of genetic resource uses. Even 
though the main objective of the Convention is the conservation of biodiversity, 
Article 1 provides a list of broader objectives that are related and vital to the 
central objectives of biodiversity conservation. 163 

Definition of biodiversity 

Biological diversity, as defined by Article 2, means 'the variability among 
living organisms from all sources, including, inter alia, terrestrial, marine and other 
aquatic ecosystems, and the ecological complexes of which they are part; this 
includes diversity within species, between species and of ecosystems'. Article 2 
thus provides a comprehensive definition of biodiversity, in agreement with the 
most modern scientific thinking. 164 The Convention is the first to include 
ecosystems as a component of biological diversity. Since ecosystems are the habitat 
of species, and destruction of habitat is the main cause uf the loss of biodiversity, 
the inclusion of ecosystems as a component of biodiversity is essential for 
conservation. The Convention therefore adopts a broad approach to the 
conservation of biodiversity. The IUCN Environmental Law Centre argues: 

While the Convention defines biological diversity in a scientific sense, 
that is, in terms of the variability of life and the variety of systems in 
which life exists, by necessity a Party's efforts to fulfil the Convention's 
legal obligations will focus on the tangible manifestations of biological 
diversity such as genetic material, populations of species and ecosystems. 
As an attribute oflife, biological diversity can indeed only be conserved? 
conserving and sustainably using biological resources and ecosystems. 

16 

161 Ian Commins (1993), "Biodiversity: Legal Implications for Australia," 10 Environmental and Planning 
Low /ournol 486, 487. • 
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163 S.K.N. Blay and R.W. Pietrowicz (1993), "Biodiversity Conservation in the Twenty-first Century: A 
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Sovereignty.and international responsibility 

Article 3 of the Convention restates the precise words of Principle 21 of the 
Stockholm Declaration.166 Article 3 recognises that states have the sovereign right 
to exploit their own resources, pursuant to their own environmental policies, 
while simultaneously emphasising their corresponding international responsibility. 
The principle has been understood and used in soft law often since 1972, as a 
defence for national sovereignty 'against' the growing intrusiveness of international 
environmental policy and law. 167 Burhenne-Guilmin and Casey-Lefkowitz maintain: 

This emphasis on national sovereignty is balanced by duties deriving 
both from sovereignty itself and biological diversity as a common con
cern to the entire intemational community. More important is the fact 
that emphasis is placed on the responsibilities of states towards their 
own biological resources, which is complementary to the responsibility 
under Article 3 'to ensure that the activities within their jurisdiction and 
control do not cause damage to the environment of other States, or of 
areas beyo11d national jurisdiction.

168 

Blay and Piotrowicz give a modern interpretation of the principle of 
sovereignty over natural resources, stating that: 

On its ow11, Art. 3 is misleading, with its emphasis on the principle of 
sovereignty over 11atura/ resources. The essence of modem intemational 
environmental law is that even though states retain sovereignty over their 
natural resources and may exploit them in accordance with their own 
policies, it is also the case that the global environment is one integrated 
unit. The uns11Stai11able developmental policies of a country can no longer 
be justified simply on the basis of sovereignty over natural resources. 

169 

The sovereign right to exploit resources must be in accordance with the Charter 
of the United Nations and the principles of international law. These principles, 
supported by a number of judicial decisions, include basic obligations for all states 
to protect their environment, to use natural resources sustainably and to prevent 
transboundary environmental damage. 170 Thus, while exercising their sovereign 
rights, states have to ensure that activities on their territory or under their control 
do not cause damage to the environment of other states or areas beyond national 
jurisdiction. Allowing for the sovereign rights of states over their natural resources 
may prevent a 'tragedy of the commons'171 situation with natural resources on an 
international level. 

166 See pages 6-8. 

167 IUCN ELC, above, note 48, 28. 

168 Fran~oise Burhenne-Guilmin and Susan Casey-Lefkowitz, "The Convention on Biological Diversity: A 
Hard Won Global Achievement," 3 Yearbook of International Environmental Law, 43, 49. 

169 Blay and Piotrowicz, above, note 163, 462. 

170 See discussion in Chapter 1, regarding the Trail Smelter and Corfu Channel cases. 
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Development of national biodiversity strategies 

Under Article 6(a), parties are required to develop national strategies, plans 
or programmes for the conservation and sustainable use of biological diversity. 
This requirement "essentially creates an obligation for national plann!ng". 172 Many 
developed countries have started the preparation of biodiversity conservation 
strategies. The aim of the 'strategies, plans or programmes' that the party prepares 
(or adapts) will be to make concrete the requirements of the relevant part of the 
Convention in that country, relating them to the national context, although the 
word 'national' does not necessarily mean 'nationwide'.173 Developing countries 
are confronted with a number of difficulties in fulfilling this obligation. They 
may not have the adequate data required for a comprehensive biodiversity 
conservation strategy, which can undermine efforts to fulfil this obligation. In 
addition, there are difficult questions which must be addressed by both developed 
and developing countries, concerning the balance of biodiversity conservation, 
industrial growth and other interests. 

In many circumstances, it is difficult to determine how the use of biological 
diversity can be sustainable. It has been observed that local communities are far 
superior to modern industrial societies in terms of their relationship with nature 
and use of biodiversity. While local communities base their view of nature on a 
respect and sense of community, modern societies tend to view nature as a resource 
base. 174 It is clear therefore, that the implementation of biodiversity conservation 
will involve difficult national decisions. 

Article 6(b) requires parties to integrate the conservation and sustainable use 
of biodiversity into relevant sectoral or cross-sectoral plans, programmes and 
policies. Article 6(b) attempts to address a major issue that exists in many countries 
where different sectors are inflicted with sectoral bias. Although responsibility of 
conserving biological diversity is left to one authority, each sector's activities 
contribute to the loss of biodiversity. The implication of Article 6(b) is that states 
cannot delegate the preparation and implementation of biodiversity strategies to 
the nature conservation or natural resource departments alone. Rather, for 
sufficient results, actions at a higher political level are necessary to ensure that 
policies on biodiversity are taken notice of across all relevant ministries.175 For 
countries that have an Environmental Protection Council with membership from 
all relevant sectors, and have already prepared a National Conservation Strategy, 
fulfilment of Part (b) obligations might be regarded. as easier. The integration of 
conservation and the sustainable use (whee appropriate) of biodiversity into the 

172 IUCN ELC, above, note 48, 29. 

173 IUCN ELC, above, note 48, 31. 

174 Heffa Schucking and Patrick Anderson (1991 ), "Voices- Unheard and Unheeded," in Vandana Shiva et 
al. (eds.), Biodiversity: Social and Ecological Perspectives, 31. 
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plans, policies and programmes of different sectors like agriculture, forestry, mining, 
industry and water resources, as well as planning and finance ministries is crucial 
to achieving the objectives of the Corwention. However, notwithstanding the 
efforts of the National Conservation Strategy implementation process and the 
establishment of the Environment Protection Council, the achievement of 
integration remains difficult. 

Identification and monitoring 

Article 7 provides in effect that the identification and monitoring of 
components of biological diversity is a necessary prerequisite for achieving the 
objectives of Articles 8, 9 and 10. Article 7(a) obliges the parties to identify the 
components of biodiversity that must be safeguarded to ensure their conservation 
and sustainable use. Ecosystems and habitats, threatened species and communities, 
and genes and groups of genes are to be identified by each party (see Annex I of 
the Convention). Under Article 7(b), each party is required to monitor the 
components of biodiversity identified in accordance with Article 7(a). Article 7(c) 
requires parties to the Convention to identify processes and categories of activities 
which are likely to have significant adverse impacts on the conservation and use 
of biodiversity, and monitor their effects. Article 8(1) requires parties to regulate 
or manage the processes and activities identified under Article 7(c) if they have 
been found to have significant adverse effects on biodiversity. As stated by the 
IUCN Environmental Law Centre, taken together, Article 7(c) and 8(1) are 
innovative in international law, and are a vital part of the Convention, because 
controlling the impact of harmful processes and activities are the most important 
steps parties can take to reduce the continuing loss of biodiversity.176 

The parties are also required to maintain and organise data derived from 
identification and monitoring activities pursuant to paragraphs (a), (b) and (c). 
Thus, in summary, parties to the Convention are obliged under Article 7 to take 
the following steps: 

(a) identify the components of biodiversity, 
(b) monitor the components of biodiversity so identified, 
(c) identify processes and categories of activities that are likely to have a 

significant adverse impact on biodiversity, and 
(d) maintain and organise the data and information that will be procured 

and collected by the activities in the preceding paragraphs. 

To undertake these activities, many countries, especially developing countries, 
will need to strengthen their existing institutions and establish new institutions 
with sufficiently qualified staff. The financial mechanism provided by the 
Convention would be useful for capacity building in this regard. 

176 IUCN ELC, above, note 48, 36. 
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In situ conservation 

The Convention is unique for its emphasis on in situ conservation. 177 The 
Preamble recognises that in situ conservation of ecosystems and natural habitats 
and the maintenance and recovery of viable populations of species in their natural 
surroundings is crucial to maintaining biological diversity. Therefore, the 
Convention recognises in situ consnvation as the primary approach for biodiversity 
conservation, by protecting species and ecosystems in their place of origin. 178 

Articles 8 and 9 provide the main set of obligations in the Convention to conserve 
biological diversity. These Articles cover ecosystem, genetic and species diversity. 
Under Article 8, parties are, among other things, required to do the following: 

• establish a system of protected areas or areas where special measures 
need to be taken to conserve biodiversity, 

• promote the protection of ecosystems, natural habitats and the mainte
nance of viable populations of species in their natural surroundings, 

• rehabilitate and restore degraded ecosystems, and promote the recovery 
of threatened species, inter alia, through the development and imple
mentation of plans or other management strategies, 

• prevent the introduction of, control or eradicate the alien species that 
threaten ecosystems, habitats or species, 

• develop or maintain necessary legislation and/or other regulatory provi
sions for the protection of threatened species and populations, and 

• where a significant adverse effect on biological diversity has been deter
mined pursuant to Article 7, regulate or manage the relevant processes 
and categories of activities. 179 

The Convention therefore places greater emphasis upon the conservation of 
ecosystems than upon the specific protection of species. As threats to biodiversity 
have increased both in developed and developing countries, mainly as a result of 
the destruction of natural habitats, the conservation of ecosystems seems to be 
the best approach for conserving biodiversity . 

. Ex situ conservation 

The Convention envisions ex situ conservation as the complement of in situ 
approaches. Ex situ conservation is the conservation of components of biological 
diversity outside of their natural habitat. Under Article 9, parties are required to 
adopt measures for ex situ conservation of components of biodiversity, and establish 
and maintain facilities for ex situ conservation of and research on plants, animals 
and micro-organisms, preferably in the country of origin or country of origin of 
genetic resources. This requires the adoption of measures for the recovery and 

177 June Starr and Kenneth C. Hardy (1993), "Not by Seeds Alone: The Biodiversity Treaty and the Role for 
Native Agriculture/ 12, Stanford Environmental Law Journal 85, 107-108. 

178 See IUCN ELC, above, note 48, 39. 

179 For other obligations, see Article 8. 

•11• 



60 

The Implementation of International Environmental Law in Nepal 

rehabilitation of threatened species, and for their reintroduction into their natural 
habitats under ·appropriate conditions. Article 9 also provides for the regulation 
and management of the collection of biological resources from natural habitats 
for ex situ conservation purposes so as not to threaten ecosystems and the in situ 
population of species. 

The phrasing of Articles 9(a) and (b) implies that each party should have its 
own ex situ conservation facilities. Articles 9(a) and (b) also seem to intend to 
ensure a balance between action in developed and developing countries, since 
historically, most ex situ conservation has been in developed countries, with plants 
and animals that are far from their country of origin.180 Ex situ methods may 
assure the availability of a number of gene sources, but the risks and problems of 
ex situ maintenance include high costs, under-funding, political manipulation 
and the threat of regional conflicts. 181 Even if ex situ sources were not vulnerable 
to financial, political and natural disasters, evolutionary growth is not possible 
without in situ preservation. 182 It is therefore best to have both in situ an<l ex situ 
conservation measures as required by the Convention, and as permitted by the 
financial capability of each party. 

Integration of biodiversity conservation in national dedsion making 

The Convention calls for consideration of the conservation and sustainable 
use of biological resources in national decision-making. Article 10 reiterates what 
was recommended by the World Conservation Strategy (1980), Our Common Future 

(1987) and Caring for the Earth (1991). Unless the conservation and sustainable 
use of biodiversity is integrated into national decision-making and relevant sectoral 
and cross-sectoral plans and programmes, it will be almost impossible for any 
party to fulfil the obligations of the Convention and maintain essential ecological 
processes and life-support systems, as requested by the World Conservation Strategy.183 

The same concept has been explained by Our Common Future: 'common throughout 
this strategy for sustainable development is the need to integrate economic and 
ecological considerations in decision-making.'184 Furthermore, under Article 10, 
parties are required to support local populations to develop and implement 
remedial action in degraded areas where biodiversity has been reduced, and 
encourage cooperation between its governmental authorities and its private sector 
in the development of methods for sustainable biological resource use. 

180 IUCN ELC, above, note 48, S 3. 

181 See generally, Stephen B. Brush (1991 ), "A Farmer-Based Approach to Conserving Crop Germplasm, H 

45, Economic Botany, 154. 

182 Margery L. Oldfield and Janis B. Alcorn (198 7), "The Conservatfon ofTraditional Agrosystems," Bioscience, 
March 1987, 199, 201 

183 See generally, IUCN/UNEP/WWF (1980), World Conservation Strategy, Sections 2, 3, Sand 7 

184 See generally, World Commission on Environment and Development (1987), Our Common Future. 
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Research and Training 

Article 12 obliges parties to establish and maintain programmes for scientific 
and technical education and training in measures f°'l_r the identification, 
conservation, and sustainable use of biological diversity an(\ its components. The 
IUCN Environmental Law Centre argues that because of its focus on research and 
training, Article 12 is directly relevant to almost every substantive obligation in 
the Convention, and can be viewed as one of its cornerstones. 

Public education and awareness 

Article 13 places responsibility on parties to promote and encourage the 
importance of biodiversity and emphasises the use of the media, public awareness 
and educational programmes, both by themselves and in cooperation with other 
states. 

EIA and biodiversity conservation 

Under Article 14, parties are obliged to introduce appropriate procedures 
requiring environmental impact assessments (EIA), for proposed projects that are 
likely to have significant adverse effects on biodiversity, with a view to avoiding 
or ~inimising such impacts. Parties are also obliged to involve the public in EIA 
procedures and processes, and ensure that the environmental consequences of 
government programmes and policies are duly taken into consideration. In passing 
it can be noted that the word 'projects' in Article 14(1)(a) undermines the 
importance of an EIA. Although Article 14 requires parties to develop EIA 
procedures and make EIA binding, the exclusion of the terms 'programmes and 
policies' limits the ambit of EIA. For example, Caring for the Earth recommends 
that fiscal policies and legislative enactments should also undergo EIA studies.185 

In the case of imminent or grave danger or damage to biodiversity within the 
jurisdiction of other states or in areas beyond the limits of national jurisdiction, 
Article 14(1)(d) requires parties to notify the potentially affected states and initiate 
action to prevent or minimise such danger or damage. 

Access to genetic resources 

Article 15 deals with access to genetic resources. The authority to determine 
access to genetic resources rests with the national governments and is subject to 
national legislation. Sovereign states have always had this right, although they 
have seldom exercised it, and this is the first time that it has been affirmed by a 
treaty. 186 Each party is required to create conditions to facilitate access to genetic 
resources for environmentally sound uses by other parties, and not to impose 

185 IUCN/UNEP/WWF (1991 ), Caring for the Earth: A Strategy for Sustainable living, 66-67. 

186 de Klemm and Shine, above, note 72, 19. .,. 
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restrictions that run counter to the objectives of the Convention. The parties are 
required to grant access on mutually agreed terms, subject to the provisions of 
Article 15. Access to genetic resources shall be subject to the prior informed consent 
of the party providing the resource, unless that party decides otherwise. Under 
Article 15(7), parties are obliged to take legislative, administrative or policy 
measures in accordance with Articles 16 and 19, with the aim of sharing in a fair 
and equitable way, upon mutually agreed terms, the results of research and 
development and the benefits arising from the commercial and other use of genetic 
resources with the party providing such resources. 

Access to and transfer of technology 

Under Article 161 parties pledge to provide and/or facilitate access for and 
transfer to other contracting parties of technologies that are relevant to the 
conservation and sustainable use of biodiversity. Technology transfer and access 
to biotechnology for developing nations are among the most controversial 
elements of the Convention. 187 Article 16 is said to be a complex, ambiguous 
article, whose imprecise text reflects the complexity of the political debate and 
the subsequent compromise reached during negotiations. 188 Article 16(2) requires, 
with respect to developing countries, that access to and transfer of technologies 
must be provided or facilitated under fair and most favourable terms, including 
concessional and preferential terms when mutually agreed. In addition, Article 
16(3) requires parties to take legislative or other measures to facilitate the access 
of parties that provide genetic resources, particularly developing countries, to 
technologies making use of these resources, including those which are protected 
by patents and other intellectual property rights. Article 16(5) requires parties to 
cooperate with intellectual property rights, subject to national legislation and 
international law, in order to ensure that such rights are supportive of and do not 
run counter to the objectives of the Convention. 

Exchange of information 

Under Article 17, parties are obliged to facilitate the exchange of information, 
including the exchange of results of technical, scientific and socioeconomic 
research, indigenous knowledge, as well as training on measures for identification, 
conservation and sustainable use of biodiversity. 

Financial resources 

Articles 20, 21 and 39 address the issue of financial resources. Article 20(1) 
requires parties to provide financial support and incentives in accordance with 

187 Ranee K.L. Panjabi (1993), "International Law and the Preservation of Species: An Analysis of the 
Convention on Biological Diversity at the Earth Summit in 1992," 11 Dickinson Journal of International 
Low 209. 

188 IUCN ELC, above, note 48, 84. 
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their capabilities for those national activities that are intended to achieve the 
objectives of the Convention, in accordance with its national plans, priorities 
and programmes. Thus, developed and developing countries are primarily required 
to fulfil the objectives of the Convention using their own resources. When 
developing countries are unable to fulfil the obligations of the Convention, 
financial resource provisions under Articles 20, 21 and 39 are intended to assist 
countries with insufficient financial resources. Under Article 20(2), developed 
countries are obliged to provide new and additional financial resources to enable 
developing countries to fulfil the obligations of the Convention and benefit from 
its provisions. The Convention establishes a dynamic between the conservation 
obligations of developing countries and the obligation of parties of developed 
countries to provide the former with new and additional financial resources. 

Article 21 establishes a mechanism for the provision of financial resources to 
parties of developing countries on a grant or concessional basis for the purpose of 
fulfilling obligations under the Convention. It is the responsibility of the 
conference of the parties at its first meeting to determine the policy, strategy and 
programme priorities, as well as detailed criteria and guidelines, for eligibility for, 
access to and use of the financial resources. To arrange for and service meetings of 
the Conference of the Parties is the responsibility of the secretariat, established 
under Article 24. However, Article 39 designated the Global Environmental Facility 
(GEF) of the United Nations Development Programme as the interim institutional 
structure for the period between the convention's entry into force and the first 
meeting of the conference of the parties. The Global Environmental Facility will 
now serve as the required institutional structure. The effectiveness of the financial 
mechanism depends upon the level of contributions made by developed countries. 

• National Implementation Measures 

Nepal has already taken certain policy and legal measures for the conservation 
of biodiversity. Whether the existing policy and legal measures are enough to 
fulfil the obligations of the Convention on Biological Diversity is discussed below. 

Policy Measures 

National Conservation Strategy 

The National Conservation Strategy, prepared in 1987 in collaboration with 
IUCN has been in the implementation process since 1988. It contains substantial 
elements related to biodiversity. The objectives of the NCS are: (i) to satisfy the 
basic material, spiritual and the cultural needs of the Nepalese people, (ii) to ensure 
the sustainable use of land and renewable resources, (iii) to preserve biological 
diversity, and (iv) to maintain essential ecological and life support systems. 189 The 
NCS also states that the single sector approach of government departments toward 
189 HMG and IUCN (1988), above, note 6, 2. 
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resource conservation is not conducive to maintaining biodiversity, which requires 
a comprehensive approach that integrates the management of all resource sectors. 
The NCS indicates that Nepal lacks both a comprehensive national programme 
for the collection of inventory data related to ecosystems, and a scientific catalogue 
of flora and fauna occurring within the Kingdom. 190 However, seven years into 
the implementation stage of the NCS, the government has neither integrated the 
management of all the resource sectors nor developed a national programme for 
the collection of inventory data or the development of a scientific catalogue of 
flora and fauna . 

The Biodiversity and Herit~ge Conservation Programme of the NCS 
Implementation Project is carrying out various activities relating to a biodiversity 
database and a register of cultural and natural heritage. The NCS Implementation 
Project's activities are encouraging, and need to be buttressed by other sectors' 
programmes and activities. A Biodiversity Conservation Strategy is required 
immediately. It should be prepared by involving various sectors such as agriculture, 
forestry, industry, water resources, local governments and NGOs. 

The Eighth Five Year Plan, 1992-1997 

The Eighth Five Year Plan provides a separate chapter on 'Environment and 
Resource Conservation.' The chapter explicitly provides, among other things, the 
following: 

• natural and cultural assets, biodiversity and traditional conservation skills 
will be documented, scientifically analysed and upgraded; 

• collection, genetic analysis and documentation of important vegetation, 
endemic species and other living resources will be carried out on a regu
lar basis; 

• provisions will be made for in situ and ex situ conservation in different 
national parks, reserves, botanical gardens and zoQs; 

• EIAs will be taken into consideration in the formulation and implemen
tation of projects; and 

• comprehensive legal provisions, which place priority on sustainability, 
will be prepared and enforced to facilitate environmental management.191 

In addition, one of the objectives for the agriculture, forestry and land reforms 
sectors of the Eighth Five Year Plan is to develop national parks, wildlife reserves 
and protected areas for the conservation and promotion of biodiversity.192 This is 
one of the most significant steps that the government has undertaken, because 
the inclusion of a separate chapter on 'Environment and Resource Conservation' 
and the forestry sector's objectives will compel other government agencies to 
extend appropriate consideration to biodiversity. 

190 Ibid, 60. 

191 See generally, National Planning Commission (1992), The Eighth Plan, HMG Nepal, 635-640. 
192 Ibid, 243. 
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The provisions and policies regarding EIA are also important in relation to 
biodiversity. The government endorsed the National EIA Guidelines 1993. 
Furthermore, sectoral EIA guidelines for industry, forestry and water resource 
(hydropower and irrigation) sectors have been finalised and are being enforced. 
With the passing of the Environment Protection Act in 1996 EIA in Nepal is now 
legally mandatory. However, EIA guidelines themselves do not have legal 
recognition, as they have not as yet been enshrined in regulations. In spite of 
this, the forestry sector has been stringently adhering to the National EIA Guidelines 

and the forestry sector ElA guidelines. Therefore, with respect to impact assessment 
and minimising adverse impacts, the Kingdom of Nepal is more or less fulfilling 
its obligations under the UN Convention on Biological Diversity. 

Nepal Environmental Policy and Action Plan 

The Nepal Environmental Policy and Action Plan was endorsed by the 
government in August 1993. It is part o f the government's endeavours to 
incorporate environmental concerns into the Kingdom's development process. 
NEPAP reviews the government's current policy on the environment, formulates 
new policies where needed and suggests an action agenda to address environmental 
problems. The chapter on 'Biodiversity Conservation' recommends the following, 
among other things: 

• to identify and take action to protect wetlands significant to biodiver
sity conservation, 

• to develop management plans to conserve biodiversity, 
• to mount a study to assess the status of biodiversity of endemic plants 

and animals, both terrestrial and aquatic, occurring outside of protected 
areas, and 

• to establish a national biodiversity database and identify and strengthen 
institutions responsible for research, education and training in biologi
cal resource management. 193 

NEPAP is far more comprehensive than the conservation provisions enshrined 
in the Eighth Plan. If NEPAP is effectively implemented, it will enable the 
government to fulfil its treaty obligations and significantly conserve the 
biodiversity of Nepal. However, the government has yet to implement the plan. It 
is noted that the Ministry of Forests and Soil Conservation has been working to 
prepare a Biodiversity Conservation Strategy for Nepal. 

Legislative Measures 

Aquatic Animals Protection Act 1961 

The Aquatic Animals Protection Act 1961 (AAPA) provides for some legislative 
protection of the habitats of aquatic species. Section 3 of the AAPA renders 

193 Narayan Belbase et al., above, note 96, 40. 
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punishable any party introducing poisonous, noxious or explosive materials into 
a water source, or destroying any dam, bridge or water system with the intent of 
catching or killing aquatic life. The AAPA has not been effective in protecting the 
biodiversity of aquatic ecosystems, as both noxious and explosive materials are 
increasingly employed. Yet there is no reported case of a person being prosecuted 
for a breach of AAPA. Section 4 empowers the government to prohibit catching, 
killing and harming certain kinds of aquatic animals through notification in the 
Nepal Gazette, yet a notice has never been publishe~ agency has been designated 
the responsibility of administering and eFtforcing AAPA, demonstrating a 
shortcoming of HMG in fulfilling its obligations for preserving the biodiversity of 
aquatic systems. 

National Parks and Wildlife Conservation Act 1973 

The conservation of ecologically valuable areas and indigenous wildlife is 
provided for by the NPWC Act. Nepal has 14 national parks, protected areas and 
wildlife reserves. Section 3 of the NPWC Act prohibits the following in national 
parks, protected areas and wildlife areas, among other things: 

• hunting of any animals or birds, 
• building any house, hut or other structure, 
• clearing or cultivating any part of the land or harvesting any crops, 
• pasturing or watering any domesticated animals or birds, 
• cutting, burning or damaging any tree, bush or other forest product, and 
• mining within national parks or protected areas. 

In Section 10, complete protection is accorded to twenty-six species of 
mammals, nine species of birds and three species of reptiles, although little has 
been done to systematically enforce these provisions. There is an absence of reliable 
data on wild flora and fauna in Nepal, which makes the comprehensive 
management and conservation of wild flora and fauna virtually impossible. The 
NPWC Act accords complete protection to certain species of mammals, reptiles 
and birds by including them on the protected wildlife list, but does not extend 
such protection to any species of flora. If Nepal wants to conserve its biological 
diversity for present and future generations, as well as fulfilling its obligations 
under the Convention, it should also provide complete protection to certain 
endangered and vulnerable plant species (see Recommendations below). 

Another shortcoming of the NPWCA is its lack of scope for community 
participation in conservation design and management. However, the NPWCA 
has been recently amended to incorporate the concept of a buffer zone, and to 
facilitate public participation in the conservation, design and management of 
buffer zones, and to some extent, national parks. If these provisions are properly 
implemented, they may prove to be an effective tool for promoting public 
participation in the conservation of protected areas. This may resolve the 'parks 
and people' conflict and ensure in situ conservation of biodiversity. 
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Nepal already has an institutional and legal framework that meets the 
obligations of the Convention regarding the in situ conservation of biodiversity. 
The 14 national parks, protected areas and wildlife reserves enable HMG to fulfil 
its international treaty obligations. However, tourism has started to show some 
adverse effects on several national parks. Similarly, exotic fish species are being 
introduced that damage endemic species. The lack of adequate information and 
data regarding endangered and vulnerable flora and fauna is another impediment 
to effective in situ conservation initiatives. Nepal needs international assistance 
and financial support to collect information, prepare databases, train personnel 
and develop a biodiversity conservation strategy. Once there is adequate 
information, a biodiversity database and a biodiversity conservation strategy, the 
Kingdom will successfully fulfil the obligations for in situ conservation under the 
Convention (see Recommendations below). 

Water Resources Act 1992 

The Water Resources Act 1992, for the first time in Nepal, makes an 
environmental study a mandatory prerequisite for water resource and electricity 
projects. Section 8 requires any person who desires to use water resources to submit 
an application to the prescribed authority along with an economic, technical and 
environmental study report. Unless the economic, technical and environmental 
study report is submitted to the prescribed officer, the proponent will not be 
granted a license to construct and implement a water-related project. Thus, the 
Act provides a legislative model for EIA in Nepalese legislation. The EIA guidelines 
for the water resource (irrigation and power) sector will supplement this legislative 
provision. It is imperative that legislation related to the agriculture, forestry, 
industry and transport sectors should also incorporate provisions regarding EIA 
to make it mandatory (see Recommendations below). 

Forest Act 1993 

The new Forest Act 1993 recognises the importance of forests in maintaining 
a healthy environment. The Act requires decision-makers to take account of all 
foresf values, including environmental services and biodiversity, as well as the 
production of timber and other commodities. The basis of the Act's approach to 
forest and forest products is 'resource-oriented' rather than 'use-oriented.' The 
Ministry of Forests, the Department of Forests and the Department of National 
Parks are responsible for the conservation of biodiversity. 

The provisions relating to protected forests, community forests and leasehold 
forests will have a long-term impact on the conservation and sustainable use of 
components of biodiversity in the Kingdom. Section 23 empowers the government 
to delineate any part of a national forest, that has a 'special environmental, 
scientific or cultural importance,' as a protected forest. The Department of Forests 
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is required to prepare an operational plan for any protected forest pursuant to 
Section 24. The words 'environmental, scientific or cultural importance' are 
significant, because they are new in Nepalese legislation. The inclusion of these 
terms in a legal document lends support to the conservation of biodiversity in 
areas that are located outside existing national parks and reserves. 

The provisions relating to community forests are unambiguous and precise 
compared with the previous Forest Act 1961, and will be effective tools for the 
conservation and sustainable use of biodiversity involving local community efforts. 
The government is empowered to grant any part of a national forest for the 
following purposes: 

• as a leasehold forest for producing raw materials required by industries 
based on forest products, 

• to plant trees and increase the production of forest products for sale or 
use, and 

• to operate a tourism industry or operate agroforestry in a manner con
ducive to the conservation and development of forests. 

The legislation suggests that forest-based industries should produce the raw 
materials that they require, and that the public demand for forest products should 
also be met through leasehold forestry. Thus, national forests will receive less 
pressure from public and industrial needs, which may ultimately lead to the 
conservation of biodiversity in national forests. 

Financial Assistance 

The Kingdom of Nepal is a beneficiary of financial assistance under the 
Convention of Biological Diversity. Nepal has received a grant from Global 
Environmental Facility of US$3.8 million for a five year period starting from May 
1993 to implement the ~akalu-Barun National Park and Conservation Area 
(MBNPCA) and to prepare a National Biodiversity Action Plan. 194 The MBNPCA has 
biodiversity of both national and international significance. 195 The financial 
support received from the GEF will have long-term implications and provide the 
impetus for the conservation of biodiversity in Nepal. If enough financial and 
technical support is provided to developing countries by GEF and other 
international agencies, countries such as Nepal will be able to continue to 
coptribute significantly to the world's biological wealth. 

194 John McEachem et al. (1994), 'Protected Areas of Nepal: An overview presented to the Review Meeting 
of the Protected Areas of lndomalayan Region', Kathmandu, 3-5 November 1994, 1. 

195 Within a distance of 40 kilometres, elevations range from 435 to 8,000 m., summits of the Mahalangur 
Himal. Nearly all ecological zones, from subtropical forests to the Arctic ecosystems of the High Himalaya 
are found in the MBNPCA. The MBNPCA is one of areas which covers only 2,330 sq km but represents 
various ecosystems. Makalu-Barun Conservation Project Task Force (1990), The Makalu-Barun National 
Park and Conservation Area Management Plan. 
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The successful implementation of the Convention at a national level depends 
a good deal upon the commitment of developed countries,. The effective 
implementation of the Convention is based on the practice of states, the efficacy 
of whom in most instances is yet to be demonstrated. The success or failure of the 
Convention depends almost entirely on the vigour with which it is implemented 
at the national level. In developing countries, this will in many instances in turn 
depend ori the way in which the developed countries assume their responsibilities 
for cooperation, sharing of information, and giving access to genetic resources 
and access to and transfer for technology. 

Nepal already fulfils its obligations under Articles 8(a) and (b) of the 
Convention, as it has 14 national parks and protected areas which cover 10.7 per 
cent of Nepal's land area. However, it may not successfully fulfil obligations under 
other sub-articles of Article 8. These provisions include the promotion of 
environmentally sound and sustainable development in areas adjacent to protected 
areas, the rehabilitation and restoration of degraded ecosystems, the 
encouragement of equitable sharing of the benefits of indigenous knowledge and 
practices with indigenous people, and the development or maintenance of 
necessary legislation and/or other regulatory provisions for the protection of 
threatened species. 

At the national level, the issue of biodiversity should receive priority 
consideration. The Aquatic Animals Protection Act, the Forest Act and the NPWCA 
do not purport to cover the broad concerns of the conservation of biological 
diversity in general. Conservation of ecosystems and genetic diversity has not 
received policy or legislative attention. The lack of endangered species legislation 
exacerbates the problem of biodiversity conservation. Many of the obligations of 
the Convention must be fulfilled internally and as soon as possible (see 
Recommendations below). 

Existing Nepalese legislation does not presently facilitate the implementation 
of the Convention by the government. Despite calls for action, nothing significant 
has been done to date to implement NCS and NEPAP's recommendations. At the 
least, Nepal should amend the National Parks and Wildlife Conservation Act to 
provide protection for endangered and vulnerable plant species and to include 
other endangered and vulnerable wildlife species which are not listed in Schedule 
1 of the Act. These measures are only preliminary steps for implementing the 
Convention in Nepal. Nepal should enact comprehensive biodiversity legislation 
immediately after the preparation of the national Biodiversity Action Plan. 

To conclude, Nepal must thus undertake various tasks for the conservation 
of Nepal's rich biodiversity and the fulfilment of its obligations under the 
Convention on Biological Diversity. Priority should be given to the formulation of a 
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Biodiversity Conservation Action Plan that gives equal importance to ecosystem, 
genetic and species diversity. As a transitional arrangement between the 
formulation and implementation of a Biodiversity Conservation Action Plan, separate 
endangered flora and fauna protection legislation should be enacted. Once a 
Biodiversity Conservation Strategy is prepared, separate biodiversity conservation 
legislation needs to be prepared. 

Recommendations on Conservation of Biodiversity 

• A Biodiversity Conservation Action Plan should be prepared as soon as pos
sible. The preparation process should involve relevant sectors, including 
agriculture, forestry, industry, water resources, local governments and en
vironmental NG Os. A Biodiversity Conservation Action Plan should aim to 
integrate the consideration of conservation and sustainable use (where ap
propriate) of biodiversity into national decision-making. 

• The EIA Guidelines 1993 should be transformed into regulations under the 
Environment Protection Act 1996 as soon as possible in order to make them 
legally binding. EIA Regulations should identify processes and categories of 
activities that have or are likely to have a significant effect on the biological 
environment. 

• The National Parks and Wildlife Conservation Act should be amended to 
provide conservation for endangered and vulnerable plant species and to 
include other endangered and vulnerable wildlife species which are not listed 
in Schedule 1 of the Act, as preliminary steps for implementing the Conven-
tion in Nepal. ~ 

• Nepal should enact a comprehensive Conservation of Biodiversity Act im
mediately after the preparation of a national Biodiversity Action Plan. 

• Additional facilities for ex situ conservation should be established and main
tained. 

• The consideration of the conservation and sustainable use (where appropri
ate) of biodiversity should be integrated into national decision-making. 
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3.2 International Legal Instruments Related to the Protection of 
the Global Atmosphere 

Ozone Layer Depletion 

The stratospheric ozone layer prevents most of the dangerous ultraviolet 
radiation from the sun from getting through to the earth's surface. Increased 
uitraviolet radiation from ozone depletion is believed to be responsible for an 
increase in the incidence of skin cancer and the suppression of the human immune 
system. Adverse impacts resulting from depletion of the ozone layer include 
reduced crop yields, increased mortality of commercially or ecologically important 
aquatic life, and the degradation of paints, plastics and other materials.196 

In the 1970s, it was found that the ozone layer was thinning, and in 1985 a 
large hole was discovered in the ozone layer over the Antarctic. 197 Ozone thinning, 
leading to holes in the ozone layer, is caused by the chlorine in chlorofluorocarbon 
gases (CFCs), halons, carbon tetrachloride, methyl chloroform and other chemical 
compounds. 198 These compounds are relatively inexpensive, nonflammable and 
non-toxic in nature. They are used as coolants in refrigeration and air conditioning, 
propellants in aerosol sprays, solvents in electronics, agents in medical equipment 
sterilisation, and components in producing plastic foam and computer chips. 
Due to their unusually stable nature, CFCs do not break down in the troposphere 
when they are released into the atmosphere. Instead, they ascend slowly into the 
stratosphere, where they destroy ozone molecules. It is estimated that 90 per cent 
of CFCs still remain in the troposphere; this implies that ozone depletion will 
extend far beyond this generation even if CFC use ceases immediately. 199 

3.2.1 Vienna Convention 

Due to the urgency of ozone layer depletion, international action began in 
the late 1970s. By the end of the 1980s, the international community reached a 
consensus that drastic control measures had to be taken before ozone depletion 
devastates the human environment. In March 1977, experts from governments, 
intergovernmental organisations and NGOs met in Washington and drew up a 
World Plan of Action on the Ozone Layer. This plan recommended intensive 
international research and monitoring of the situation, and granted UNEP the 
central responsibility for promoting research and gathering relevant data. 200 

196 uEnvironmental Assessment of the Vienna Convention for the Protection of the Ozone Layeru, in Vienna 
Convention for the Protection of the Ozone Layer, Marzz, 1985, 26 International Legal Materials. 1516, 
1524 (1987) (hereinafter "Environmental Assessment of the Vienna Convention"). 

197 R. Churchill, L. Warren and J. Gibson-Basil (1991 ), Law, Policy and the Environment, Blackwell Ltd, 156. 

198 See D.S. Boryk (1991 ), "The Montreal Protocol and Recent Developments to Protect the Ozone Layer." 
15 Harvard Environmental Law Review, 275-7 

199 Id., 278. 

200 World Plan of Action for the Ozone Layer, (1977), UNEP/WG/7 /25/Rev. 1, Annex 3. 
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Eventually, the Vienna Convention for the Protection of the Ozone Layer( Vienna 
Convention) was adopted on 22 March 1985 at a conference of plenipotentiaries 
on the protection of the ozone layer in Vienna. The Convention represents a 
framework treaty, reflecting a core of common agreements to be subsequently 
strengthened with annexes and protocols.201 As a framework treaty, it does not 
contain specific regulatory measures, and relies on protocols to furnish further 
substantive legal obligations. 

The Vienna Convention defines its general objectives as the protection of human 
health and the environment against the adverse effects of human activities that 
modify the ozone layer. Without specifying control measures, it calls for 
cooperation in systematic observation, research and information exchange. Under 
Article 2, parties are to take appropriate measures, including the adoption of 
legislation and administrative controls, to protect human health and the 
environment against adverse effects resulting or likely to result from human 
activities that modify or are likely to modify the ozone layer. The nature of these 
measures is not defined, but the parties must cooperate in harmonising policies 
and formulating measures, procedures and standards for the implementation of 
the Convention. Articles 3 and 4 provide obligations for international cooperation 
on observations and scientific, legal, socioeconomic and technical research 
designed to protect the ozone layer. Article 5 creates obligations for the transmission 
of information obtained through research and monitoring to other parties to the 
Convention. 

These provisions lay the foundation for ensuring adequate monitoring and 
research and for making substitute technologies and substances available to all, 
including developing countries. However, Article 4, which deals with the 
acquisition of alternative technology, is unsatisfactory from the perspective of 
developing countries, since it merely requires states to cooperate in the 
development and transfer of technology and knowledge in accordance with their 
own laws, regulations and practices. Article 4 did not satisfy the concern of 
developing states that CFC substitutes might not be made available to them or 
would be prohibitively expensive, and the issue was reopened in later negotiations. 

3.2.2 Montreal Protocol 

In 1987, a conference of the parties to the Vienna Convention prepared the 
Montreal Protocol for the Protection of the Ozone Layer (Montreal Protocol),2°2 which 
was brought into force on 1January1989. The Montreal Protocol sets out strategies 
for the next decade to limit the consumption of CFCs and related ozone-depleting 
chemicals. The Preamble of the Montreal Protocol endorses a precautionary 

201 A. Gallagher, (1992), "The "New" Montreal Protocol and the Future of lnternation11~law for Protection 
of the Global Environment," 14 Houston journal oflnternational Law, 281. 

202 As of 21 June 1991, 71 States and the EEC had ratified, acceded to, approved, or accepted the Protocol. 
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approach. The Protocol consisted of three types of provisions: 
{l} control,s on the production and consumption of ozone-depleting chemi

cals, 
(2) arrangements for the administration and enforcement of control require

ments, anc.i 
(3) measures to promote regular, periodic assessments of the Protocol's con

trol provisions.203 

In Article 2, the Montreal Protocol defines specific control measures to reduce 
the use of ozone-depleting chemicals. Under the Protocol, parties agree, with 
certain exceptions, to reduce their consumption and production of fully 
halogenated Group 1 CFCs in stages (see Articles 2, and 2A to 2H). 

Import control program 

Article 4 as amended by the London Amendments attempts to deal with the 
problem of non-parties by banning the import of controlled substances from these 
countries. The parties must also discourage the export of technology for producing 
or using controlled substances to non-parties. 

In order to encourage states to accede to the Protocol, Article 4 sets out an 
import control programme: 

• Under Article 4(1), an import ban is imposed on controlled substances 
from non-parties; 

• Under Article 4(3), parties are to draft a list of products containing con
trolled substances, and those parties which accept the list as an addi
tional annex to the Protocol undertake to ban or restrict the import of 
these products from non-parties. 

• Under Article 4(4), parties are to determine whether trade restrictions 
should be extended to non-parties regarding products produced with, 
but not containing, controlled substances. 

• Article 4(6) obliges each party to refrain from providing new subsidies, 
aid, credits, guarantees or insurance programmes related to the produc
tion of products that may deplete the ozone layer. 

• Article 4(7) allows trade with non-parties in the case of products, equip
ment, plants or technology designed to promote the purposes of the 
Protocol. 

Catering for the needs of developing countries 

The absorption of new technologies is usually faster in an industrial economy 
than in a developing one. Developing countries, many of which have low levels 
of technical expertise, cannot absorb new technologies as quickly as industrial 
countries. 

203 J. A. Mintz (1991 ), "Progress Towards a Healthy Sky: An Assessment of the London Amendments to the 
Montreal Protocol on Substances that Deplete the Ozone Layer," 16 Yale journal of International law 
572. 
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Several provisions in the Montreal Protocol accommodate the special needs of 
developing countries.204 In Article 5, major concessions are given to developing 
countries, whose annual level of consumption of the controlled substances is less 
than 0.3 kilograms per capita (Article 5(1). These parties may delay compliance 
with the Article 2 freeze and reduction schedule for ten years. However, these 
parties shall not exceed an annual calculated level of consumption of 0.3 kilograms 
per capita (Article 5(2). 

Although developing countries comprise 75 per cent of the world's population, 
developing countries account for less than 16 per cent of the total global 
consumption of substances that deplete the ozone layer.205 However, the 
participation of developing countries is vital to the overall success of the Protocol's 
objectives, particularly in light of rapid industrialisation and population growth.206 

Assessment of control measures and disclosure of production, import and export 

Under Article 2, the Protocol provides for the periodic assessment of control 
measures on the basis of available scientific, environmental, technical and 
economic information (Article 6). This information can be used to adjust both 
the control schedule for production and consumption, and the allocated ozone
depleting substance schedules (Article 2(9)(a), (c)). 

Obligation to report data 

The Montreal Protocol obligates all developing countries to report their 
production, consumption and trade of ozone-depleting substances to the secretariat 
of the Protocol, thus enabling it to evaluate the current state of ozone depletion 
through scientific agencies (Article 7). Under Article 9, parties are obliged to 
cooperate, consistent with their national laws a developing country may bar 
international fact-finding missions from its territory by claiming that they violate 
its domestic law, regulations and practices. 

Research, development, public awareness and information exchange 

Article 9 of the Protocol provides for parties to cooperate in promoting research 
and development on matters including the best technologies for containing and 
otherwise reducing their emissions, and possible alternatives to controlled 
substances. Article 9(2) provides for cooperation in promoting public awareness 
of the environmental effects of the emissions of substances that deplete the ozone 
layer. 

204 The Protocol does not define "developing countries.''. However the First Meeting of the Parties declared 
certain states as developing countries including all current members of the Group of 77 (126 states), 
see Report of the Parties to the Montreal Protocol on the Work of their First Meeting, U.N. Doc. UNEP/ 
Ozl.Pro. l /5 (1989). 

205 A. Rozencranz and R. Milligan (1990), "CFC Abatement: The Needs of Developing Countries", 19 
AMBIO 312. 

206 Id., 313. 
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Mechanism for financial and technical cooperation 

Technical assistance is generally provided for under Article 10; which states 
that parties shall cooperate in promoting technical assistance to facilitate 
participation and implementation of the Protocol. In addition, any party to the 
Protocol may submit a request to the secretariat for technical assistance. 

Despite provisions for technical assistance and cooperation, a major 
shortcoming of the Protocol is the lack of a substantial funding mechanism for 
such activities. Another criticism of the Montreal Protocol is that while it prescribes 
controls for the production and consumption of certain ozone-depleting 
substances, it fails to regulate all stages of the life cycle of these compounds, such 
as their production, emission, transportation, distribution, disposal and 
destruction. In effect, the Montreal Protocol merely controls, but does not eliminate 
or prevent, dangerous CFC emissions into the ecosystem.207 

3.2.3 London Amendments 

The need to revise the Montreal Protocol became inevitable when overwhelming 
scientific evidence revealed the severity and urgency of the ozone layer problem, 
and triggered public discontent over the modest control measures in the Montreal 
Protocol. In response to the severity of the problem, 93 nations attended the second 
meeting of the parties to the Montreal Protocol in London in June 1990, and made 
important modifications to several of the Protocol's central provisions. The 
modifications to the Montreal Protocol, adopted on 29 June 1990, are commonly 
referred to as the London Amendments. 208 Some of the key modifications contained 
in the London Amendments include the following: 

(1) adjustments strengthening existing measures for ozone-depleting sub
stances covered by the original protocol, 

(2) control measures for ozone-depleting substances not originally regulated, 
(3) establishment of a multilateral fund to assist developing countries in 

meeting Protocol commitments, and 
(4) provisions for further investigation of specific scientific, technical and 

legal matters (Article 2A(S). 

The parties agreed upon the adoption of guidelines on the use of 'transitional 
substances' until ozone-depleting chemicals can be phased out. These changes 
were made possible to a large extent by the development of new technology and 
alternative substances, although in some cases these substitutes may still have an 
ozone-depleting potential, and their use is not without problems. 

207 See J. Cameron and J. Abouchar (1991 ), "The Precautionary Principle: A Fundamental Principle of Law 
and Policy for the Protection of the Global Environment," XIV Boston College lnternotionol and Comparative 
Law Review 1-27. 

208 Report of the Second Meeting of the Parties to the Montreal Protocol on Substances that Deplete the 
Ozone Layer, UNEP, U.N. Doc. EP/OzL. Pro. 2/3 (1990), Annexed to the report adjustments and 
amendments to the Montreal Protocol on Substances that Deplete the Ozone Layer, 30 International 
Legal Materials 537 (1991) (hereinafter London Amendments). 
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The London Amendments represent a significant advance towards the 
elimination of chemical substances that deplete the ozone layer. One of its 
substantial achievements is the phasing out of CFCs and halons in developed 
countries by the year 2000. Equally important is the extension of the Protocol to 
previously unregulated halogenated CFC compounds. Under Article 10, substantive 
measures were agreed upon for the establishment of a multilateral fund to provide 
financial assistance to developing countries. The multilateral fund is to be financed 
by contributions from parties not operating under Paragraph (1) of Article 5 
(developing countries whose consumption is less than 0.3 kilograms per capita), 
although contributions by other parties is encouraged (Article 10(6)). The fund is 
to be used to provide developing nations with financial and technical cooperation 
to enable compliance with the control measures under the Protocol. 

Article lOA of the London Amendments requires each party to take 'every 
practicable step' to ensure that substitutes and technology are expeditiously 
transferred under 'fair and most favourable conditions' to developing countries. 
Article lOA in effect empowers developing countries to put pressure on developed 
countries to ensure that they have the necessary means to meet the Protocol's 
target for elimination of ozone-depleting substances. 

The effectiveness of the Montreal Protocol depends on the decision-making 
process of the body established for the implementation of the Protocol. Article 2(9) 
has established a system for reaching a consensus. Under Article 2(9), certain 
decisions may be made by a two-thirds majority, and are binding to all parties to 
the Protocol, including those who voted against the decision. However, to maintain 
an equitable balance between developed and developing countries, these decisions 
must be supported by separate majorities of both groups. In this way, further 
adjustments and reductions in production and consumption of controlled 
substances may be adopted and will enter into force on the expiry of six months 
from the date of the circulation of the communication by the Depository. 

Article 11 of the Vienna Convention provides for optional acceptance of 
compulsory arbitration or judicial settlement in the event of a dispute betw_een 
parties. Article 7 of the Montreal Protocol as amended provides for peer r~view 
requiring the parties to provide statistical information to the secretariat on 
production, imports and exports of controlled substances so that the performance 
of the parties can be accurately monitored. Thus, the effective implementation of 
the Protocol's compliance procedures is dependent on the reporting of information 
under Article 7. 

The agreement recognises the right of developing countries (Article 5 parties) 
to receive financial assistance. Any financial assistance under the aegis of the 
Montreal Protocol is provided through a multilateral fund established specifically 
to help developing countries make the transition to ozone-safe technologies. 
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However, a developing country that receives aid through the mechanisms of the 
Protocol does not have the sovereign right to use those funds as it wishes. It can 
only use them in the context of the particular multilateral objectives to which 
that country is a declared party. This aid cannot be given to any developing country 
other than those listed in Article 5. Article 5 parties who lack the technical and 
financial resources necessary to fulfil their obligation of participating in 
information gathering and reporting to the secretariat of the Protocol may be 
exempted from compliance with the control measures if financial and technical 
aid is unreliable or inadequate. 

The 1990 London Amendments represent significant progress toward the 
elimination of chemical substances that threaten the planet's stratospheric ozone 
shield.209 The Montreal Protocol was amended again by the Copenhagen Amendment 
of 1992, which entered into force in June 1994.210 

3.2.4 United Nations Framework Convention on Climate Change 

The greenhouse effect is a global issue, as all emissions of greenhouse gases 
(GHGs), regardless of their origin, affect climate. In the nineteenth century, a 
Swedish chemist, Arhenius, predicted the connection between rising 
concentrations of carbon dioxide in the atmosphere and potential impacts on 
global climatic systems. In recent years, the international scientific community 
has made stronger assessments of global warming and its expected impacts, and 
has identified a number of other GHGs. 

Global warming can disrupt weather patterns and ocean currents, intensify 
coastal storms, cause rises in sea level and increase desertification. It can result in 
the disruption of ecosystems, which could ultimately bring about forced migration 
of human populations. A rise in temperature in the polar regions could trigger 
large-scale ice melting, and thereby amplify the global sea level rise by causing 
thermal expansion of the ocean. While there are many sources of greenhouse 
gases, natural processes that absorb such gases are primarily part of forest and 
ocean mechanisms. Humans interfere with these natural processes and risk causing 
the global temperature to dramatically increase and cause a change in the global 
climate. 

In order to confront the threat of global warming,, a _sonsensus.on climate 
change control was reached in Rio de Janeiro, the United Nations Framework 
Convention on Climate Change. Since the Convention did not set rigid targets or 
call for stringent compliance, it was initially dismissed by some as being a weak 
international protection measure.211 

209 Joel A. Mintz, above, note 203, 581. 

210 HOzone Protocol: Sixth Meeting of the Parties" (1995) 25 Environmental Law and Policy, 21. 

211 See Charles Petit "Earth Summit Concludes; An Historic First Step But Leaders Fear Action Won"t 
Match Words" San Francisco Chronicle, June 15, 1992, A 1. 
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The Convention manifests a growing global awareness and international 
consensus on the threat of climate change. It emphasises the need for cooperation 
amongst the signatory nations, including NGO involvement and 
intergovernmental research cooperation, the fostering of compliance with emission 
controls, and the sharing of scientific research on emission standards. 

Developing countries' greenhouse gas emissions are increasing steadily and 
are expected to exceed 50 per cent of the total emissions in the next several 
decades.212 Despite the urgency for the negotiation of a Climate Change Convention, 
the United States weakened the text of the Convention and secured an agreement 
without binding aims and timetables in order to bolster its own interests. Thus, 
the treaty fell short of a meaningful greenhouse gas limitation commitment. 

The parties to the Convention acknowledge that climate change and its 
adverse effects are a common global concern, and require maximum cooperation 
from all countries. States need to enact effective environmental legislation, 
standards and management objectives to limit the potential problems caused by 
global climate change. 

Objective of the Convention 

Though the Convention did not meet many parties' expectations, it provided 
for the reduction of greenhouse gases according to ecology-based objectives. 
Article 2 states the Convention's objectives in flexible terms, and anticipates the 
making of further agreements: 213 

The ultimate objective of this Convention and any related legal instru
ments that the Conference of the Parties may adopt is to achieve, in 
accordance with the relevant provisions of the Convention, stabilization 
of greenhouse gas concentrations in the atmosphere at a level that would 
prevent dangerous anthropogenic interference with the climate system. 
Such a level should be achieved within a time frame suffident to allow 
ecosystems to adapt naturally to climate change, to ensure that food 
production is not threatened and to enable economic development to pro
ceed in a sustainable manner. 

Two parameters are used to qualify the desired stabilization: to keep the 
concentration of GHGs in the atmosphere at a level which prevents 'dangerous 
anthropogenic interference with the climate system' and that this level, whatever 
it may be set at, is to be achieved in a time frame sufficient to allow ecosystems to 
adopt 'naturally' to climate change. Thus, the purpose of this provision is to contain 
the build-up of carbon dioxide and other greenhouse gases and curtail ecological 
damage. 

212 fames Gustave Speth, "A Post-Rio Compact', Foreign Policy, Fall 1992, at 151 

213 Jean-Francois Pulvenis (1994),"The Framework Convention on Climate Change; in The Environment 
After Rio: International Law and Economics, Luigi Campiglio et al.( eds.) 91. 
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Principles of the Convention 

The principles of the Convention on Climate Change are contained in Article 3. 
They reflect the development of major environmental maxims to ensure that the 
climate is conserved for preser.t and future generations. 214 The principles, in 
summary, are as follows: 

• to protect the climatic system for the benefit of present and future gen
erations on the basis of equity and in accordance with their common 
but differentiated responsibilities and respective capabilities; 

• to give full consideration to specific needs and special circumstances of 
developing countries, 

• to take precautionary measures to anticipate, prevent or minimise the 
cause_s of climate change and mitigate its adverse effects, 

• to recognise the right of all countries to sustainable development and 
that economic development is essential for adopting measures to ad
dress climate change, and 

• to promote through cooperation a supportive and open international 
economic system that would lead to sustainable economic growth and 
development in all parties, particularly developing country parties. 

Commitments of the Parties 

Commitments for the adoption of policies and measures aimed at the 
prevention and/or mitigation of climate change and its effects are set out in 
Article 4. The commitments are organised in a complex structure, consisting of 
(I) general commitments, which apply to all parties both developed and 
developing, (2) specific commitments on sources and sinks, which apply to parties 
listed in Annex I, and (3) specific commitments on financial resources and 
technology transfer, which apply to the parties listed in Annex II . 215 The 
commitments established in Article 4 may be considered balanced and 
comprehensive, in the sense that they cover both sources and emissions, and 
sinks and reservoirs.216 Under Article 4(l)(a), all parties are obliged to develop, 
periodically update and publish inventories of the sources of anthropogenic 
emissions and their removal by sinks for all GHGs not controlled by the Montreal 

Protocol. All parties are required to promote sustainable management, conservation 
and enhancement of GHG sinks and reservoirs including biomass, forests and 
oceans, as well as other terrestrial, coastal and marine ecosystems (Article 4 (1) 
(d)). All the parties to the Convention are also obliged to take climate change 
considerations into account in their relevant social, economic and environplental 
policies and actions, and employ appropriate methods such as envirortmental 

214 Laura Horn (1993),"The United Nations Convention on Climatic Change-The First Step", 10 
Environmental and Planning Law journal. 70,72. 

215 Daniel Bodansky, "The United Nations Framework Convention on Climate Change: A Commentary" 
"18 Yale journal of International Law, 451, 505. 

216 Pulvenis, above, note 21 3, 96. 
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impact assessments (Article 4(1)(f)). Another important general commitment is 
to promote and cooperate in education, training and public awareness related to 
climate change, and encourage the widest participation in this' process, including 
that of NGOs (Article 4(1)(i)). This commitment, together with Article 6, aims to 
provide the human resources necessary to effectively implement the Convention. 
The Convention thus sets forth a framework for bringing nations together to 
tackle global warming, but its success in this endeavour will require more 
substantial and concrete commitments than those appearing in Article 4. 

Differentiated obligations 

The Convention provides different obligations for developed and developing 
countries by explicitly differentiating commitments applicable to 'all parties' and 
'the developed country parties.' (Article 4(1). Article 4(2)(a) calls on developed 
country parties and other parties included in Annex I to adopt national policies 
and take corresponding measures on the mitigation of climate change by limiting 
its anthropogenic emissions of greenhouse gases and protecting and enhancing 
its greenhouse gas sinks and reservoirs. The goal for Annex I parties is to reduce 
levels of GHG emissions either individually or jointly to the level of 1990 by the 
end of the decade, with the exception of the gases controlled by the Montreal 
Protocol. The first reports must be given within six months of the Convention's 
entry into force(Article 4(2)(b)). Under Article 12(5), other parties not listed in 
Annex I are required to communicate the initial report within three years of the 
Convention's entry into force for each individual party. 

Article 4, paragraphs (4) to (8) and (10), are particularly important for 
developing countries. Article 4(4) requires developed country parties and other 
developed parties included in Annex II to assist the developing country parties 
that are particularly vulnerable to the adverse effects of climate change. Similarly, 
developed countries are committed to promote, facilitate and finance the transfer 
of, or access to environmentally sound technologies to developing country parties 
(Article 4(5)). Article 4(7) recognises the limitations of developing countries and 
emphasises that the effective implementation of the Convention by these countries 
depends on the effective implementation of the commitments of the developed 
country parties. Under Article 8, parties are caHed on to fully consider what actions 
are necessary under the Convention, including actions related to funding, 
ins.urance and transfer of technology. These actions need to meet the specific 
needs and concerns of developing country parties, which arise from the adverse 
effects of climate change and the impact of response measure implementation, 
especially on small island countries, countries with areas prone to natural disasters, 
and countries with fragile ecosystems, including mountain ecosystems, land-tocked 
and transit countries. 

To help developing countries meet their obligations, industrialised countries 
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are required to provide new and additional financial resources to meet the 'agreed 
full costs' for developing country activities related to greenhouse gas inventories 
and reports (Article 4(3)). Industrialised countries are also required to provide 
'agreed full incremental costs' of the general commitments of the Convention, 
such as the preparation of national plans, environmental impact assessments and 
efforts to mitigate anthropogenic emissions and enhance sinks. Through 
Article 4(7), the developing countries have insisted that the fulfilment of their 
commitments is conditional on receipt of financial assistance. 

The first Conference of the Parties took place in Berlin in April 1995. Among 
the issues discussed was whether additional commitments for the reduction of 
greenhouse gas emissions should be made by both developed and developing 
countries. 

The international community is at an early stage in addressing the climate 
change problem. It is a considerably more complex and politically sensitive 
problem than other issues, making international agreements difficult.217 There 
are many important issues that are still undecided that will need to be negotiated 
and included in subsequent protocols to the Convention. 218 At present, 
industrialised countries must take the lead, as repeatedly affirmed in the 
Convention itself, and efforts must be made to ensure that developing countries 
participate in a meaningful manner and that their interests are taken into account. 
This will require efforts by all governments involved, as well as other entities such 
as NGOs.219 

• National Implementation Measures for the Vienna Convention and 
the Climate Change Convention 

The issues of depletion of the ozone layer and the emission of greenhouse 
gases are of recent concern to Nepal. Although many small countries like Nepal 
are least responsible liable for contributing to ozone depletion and greenhouse 
gas emissions, Nepal ratified the Vienna Convention, Montreal Protocol and Convention 
on Climate Change in early 1994. 

Policy Measures 

National Conservation Strategy 

The NCS recognised that increasing urbanisation and an expanding industrial 
base are major contributors to air, noise and water pollution, and the quality of 
human life and health are adversely effected by such pollution.220 In 1988, the 
NCS identified that no government policy or legislation exists concerning air, 

217 Bodansky, above, note 215, 555. 

218 Laura Hom, above, note 214, 83. 

219 Pulvenis, above, note 21 3, 11 0. 

• 
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noise or water pollution. Ironically, the government has not enacted air, noise 
and water polluti_on prevention and control legislation even after the eight years 
of adoption and implementation of the NCS. The NCS recommends that the policy 
and legislation with respect to air, noise and water pollution include issues such 
as the following: 

• industrial effluent discharge, noise abatement standards, and correlative 
mitigating and/or preventive measures, and 

• the establishment of an air and water quality monitoring and evalua
tion system. 

The NCS strongly recommended that the National Council for the 
Conservation of Natural and Cultural Resources (the present Environmental 
Protection Council) develop, as a matter of priority for early consideration and 
adoption by HMG, a policy and supporting draft legislation concerning air, noise 
and water pollution. Although the NCS does not specially mention ozone-depleting 
substances like CFCs, the air and water pollution recommendations cover every 
kind of pollutant, including GHGs. Nothing yet has been done, however, to 
implement these recommendations of the NCS. 

The Eighth Plan 

The 'Environment and Resource Conservation' chapter of the Eighth Plan 
stipulates that: 

Studies on assessment of the existing situation will be undertaken in 
terms of water, air, noise and soil pollution in order to control them, for 
which basic indices will be prepared. Action programmes involving ap
propriate technology will also be carried out to control pollution from 

• 22 1 
vanous sources. 

One of the policies of the plan includes the formulation of air, water, noise 
and land-related pollution control management plans.222 The Balaju Industrial 
District Pollution Control Management Plan223 has already been formulated by 
the NPC and IUCN NCS Implementation Project, and a Pollution Control 
Management Plan for the Hetauda Industrial District was completed in 1994 by 
the NCS Implementation Project. 224 However, these two management plans, which 
provide for centralised wastewater treatment and other pollution control measures, 
have not been implemented. These plans cover only the industries established in 
two industrial districts, and therefore are related to a small number of industries. 

220 HMG and IUCN, above, note 6, 121 . 

221 National Planning Commission, above, note 191, 639. 

222 Ibid. 

223 See generally, NPC IUCN ( 1992), Balaju Industrial District Management Plan, NPC IUCN, Kathmandu, 
Nepal. 

224 See generally NPC and IUCN (1994) Hetauda Industrial District Management Plan Draft, NPC IUCN, 
Kathmandu, Nepal. 
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There are numerous other industries established outside industrial districts which 
are discharging polluted air and water without any treatment directly into the 
atmosphere and water bodies. 

It can be noted that in 1995, a Water Pollution (Prevention and Control) Bill 
was drafted with the assistance of the IUCN Nepal Legal Counsel. After the 
enactment of the Water Pollution (Prevention and Control)° Act Nepal will have a 
sound regulatory framework for prevention and control of water pollution in 
Nepal. 

Nepal Environmental Policy and Action Plan 

NEPAP recognised that a growing number of people are exposed to pollution 
from industrial enterprises. NEPAP identifies the following factors as contributing 
to this process: 

• industrial plants inappropriately sited close to population centres, 
• insufficient emphasis given to fuel efficiency, 
• little, if any pollution abatement equipment used for reducing 

emissions, and 
• a total lack of industry pollution standards.225 

Moreover, investors often opt for the cheapest and most polluting technology 
in an effort to maximise profit. 226 Similarly, vehicular pollution is hazardous to 
public health, particularly in the Kathmandu Valley, and is increasing. An action 
plan in the urban and industrial section of NEPAP recommends the following, 
among other things: 

• encourage industrial enterprises to relocate away from centres of popu
lation to special industrial districts, 

• implement proposed pilot projects to improve industrial boiler efficiency, 
and introduce cleaner brick kiln technology, 

• investigate mechanisms for setting up regular pollution testing of vehi
cles, and 

• set up air and water pollution monitoring stations.227 

There are policy measures for ozone-depleting substances and GHGs in Nepal, 
but they hardly mention or deal with CFCs, halons, GHGs and other substances. 
These policy measures are weak, and do not fulfil the obligations of the Vienna 

Convention on the Protection of the Ozone Layer, the Montreal Protocol or the Convention 

on Climate Change. 

HMG has taken no substantial action to implement the Vienna Convention or 
the Montreal Protocol. The obligations under the Vienna Convention and the Montreal 

Protocol could be put into effect simply by prohibiting the import of commodities, 

225 Narayan Belbase et al., above, note 96, 52. 

226 Ibid. 

227 Id., 55. 
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appliances or equipment which discharge high levels of CFCs, but the government 
has not taken aRy initiative to this end. The lack of clean air and water legislation 
adds to the problem of atmospheric pollution prevention. The enactment of ozone 
protection legislation in countries like Nepal may be especially ambitious since 
clean air and water legislation have yet to be en(\cted. The proposed clean air and 
water legislation should be drafted in such a way that it addresses the obligations 
arising from the both Vienna Convention and the Montreal Protocol. 

Legislative Measures on Vehicle and Industrial Emissions 

Motor Vehicle and Transportation Management Act 1993 

Section 23 of the Motor Vehicle and Transportation Management Act 1993 
empowers HMG to determine standards in the following areas in order to ascertain 
whether or not a vehicle is roadworthy: 

(a) mechanical conditions of the vehicle, 
(b) length, breadth, height, make or appearance of the vehicle, 
(c) amount of pollution discharged by the vehicle, and 
(d) life span of the vehicle. 

Section 24(1) of the Act empowers the relevant officer to refuse registration 
of vehicles in cases when the aforesaid criteria are not fulfilled. The Department 
of Transport Management may issue an order to any or all Transport Management 
Offices to withhold the registration of vehicles. This order may be issued when it 
deems that the registration of any vehicle should be withheld, pursuant to Section 
14, for the interest of the public with respect to environmental pollution, traffic 
congestion, road conditions or any other reasons specified under Section 24. The 
government has been attempting to check vehicular emissions in the Kathmandu 
Valley. Pursuant to Section 23, in 1994, the government specified the following 
standards for diesel and petrol engine vehicles in order to control vehicular 
pollution in the Kathmandu Valley: 

(a) smoke density of diesel engine vehicles should not exceed 65 Hartridge 
smoke units (HSU), and 

(b) carbon monoxide emitted by petrol engine vehicles not should not ex
ceed 3 per cent by volume.228 

The government's initiative is a good start, but taxi cabs, three-wheeler cabs, 
public transit systems and trucks have been exempted. These vehicles contribute 
to a large proportion of the total air pollution in Nepal. If these vehicles were alS? 
required to follow emissions standards, the vehicular emission problem of the 
Kathmandu Valley could be dramatically reduced and would contribute to meeting 
Nepal's international obligations with regard to greenhouse gases under the 
Convention on Climate Change. 

228 Nepal Rajpatra (Nepal Gazette). 
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Industrial Enterprises Act 1992 

The Industrial Enterprises Act 1992 categorises certain industries as affecting 
public health and the environment. Industries producing cigarettes, beer and 
alcohol, pulp and paper, cement, bitumen, fertilise:-, pesticides, petroleum products 
and leather goods fall into this category. Although the Act requires the promoters 
of the industries mentioned to acquire a license prior to establishing such 
industries, it does not require the preparation of an environmental impact 
assessment. The Act establishes a high-level Industrial Promotion Board whose 
responsibilities include the promotion of ways and means for the prevention of 
environmental pollution by emphasising the avoidance of negative effects on the 
environment and public health. Despite its broad power, the Board has been unable 
to regulate the environmental pollution caused by industries. To date, industries 
are not required to treat emissions and waste discharge. 

The Vienna Convention for the Protection of the Ozone Layer and the Montreal 
Protocol could be put into effect in Nepal simply by prohibiting the import of 
commodities, appliances or equipment which use CFCs and other ozone-depleting 
substances, but the government has not yet taken any initiative to this end. The 
enactment of ozone protection legislation in countries like Nepal may be especially 
ambitious since clean air and water legislation have yet to be enacted. However, 
the proposed clean air and water legislation should be drafted in such a way that 
it incorporates the obligations arising from the Vienna Convention and the Montreal 
Protocol. 

Recommendations on greenhouse gas emissions and 
ozone-depleting substances 

• Legislation on the control of air pollution from all sources should be enacted 
as soon as possible. 

• The Motor Vehicle and Transport Management Act 1993should be amended 
forthwith to cover taxi cabs, three wheeler cabs, trucks public transit sys
tems, and buses in particular 

• The Industrial Enterprises Act 1992 should be reviewed to ensure that waste 
discharges and other emissions are controlled. Comprehensive regulations 
under the Environment Protection Act 1996 and proposed Water Pollution 
(Prevention and Control) Bill should be drafted to set standards for licensed 
discharges, in relation to air, water and noise pollution. 

• The proposed clean air and water legislation should incorporate the obliga
tions arising from the Vienna Convention and the Montreal Protocol. 

-
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3.3 General International Instruments Related to Environmental 
Protection 

In addition to the treaties dealt with in 3.1 and 3.2. the following comprises 
a list of treaties to which Nepal is a party, together with an account of the 
obligations under the treaty and the incorporation (if any) of their provisions in 
Nepalese legislation: 

1. 1956 Plant Protection Agreement for the South East Asia and Pacific 
Region (as amended). Nepal became a party to the Agreement on 12 
August 1965. The main objective of the Agreement is to prevent the 
introduction and spread of destructive plant diseases and pests within 
the region. Parties to the Agreement agree that trade in plants and plant 
products is to be regulated by the measures of certification, prohibition, 
inspection, disaffection, quarantine, and destruction, as required. Pur
suant to the Agreement, a plant commission for the region has also been 
established. In Nepal, the Plant Protection Act 1972 includes provisions 
concerning plant products, and the restriction of export, import and 
transportation of plants and plant products that may carry diseases. Under 
the Plant Protection Act, a person desirous of importing or exporting plants 
and plant products must submit or obtain a certificate from the plant 
protection office. Theoretically, certain provisions of the Agreement are 
incorporated into the Plant Protection Act, but the government agency 
responsible for administering the Act is weak, preventing the Act from 
being an effective instrument (see Recommendations below). 

2. 1958 Geneva Convention on High Seas. Nepal became a party to the 
Convention on 27 January 1963. Under Article 25 of this Convention, 
every state is obliged to take measures to prevent the pollution of seas or 
the air space above from dumping or radioactive waste, taking into ac
count and cooperating with any regulations that may be formulated by 
competent international organisations. Since the Convention is appli
cable in the high seas only, these provisions do not need to be incorpo
rated in internal law; therefore, Nepal has taken no legal measures with 
regard to the Convention. 

3. 1963 Treaty Banning Nuclear Weapons Tests in the Atmosphere, in 
Outer Space and Under Water. Nepal became a party to the Treaty on 7 
October 1964. The Treaty prohibits nuclear tests in the atmosphere, in 
outer space and underwater, which has contributed to a significant re
duction in environmental radioactivity. The Treaty is applicable at the 
national and international levels. Nepal has no nuclear development 
policy. However, legislation with the objective of banning such activities 
in the territory of Nepal would be desirable since there is no particular Act 
that prohibits such activities in Nepal (see Recommendations below) 
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4. 1966 Treaty on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space Including the Moon and Other 
Celestial Bodies. Nepal became a party to the Treaty on IO October 
1967. It deals with the general principles applicable to the activities of 
states in the course of exploration and use of outer space, including the 
moon. Pursuant to the Treaty, parties are obliged to avoid of outer space, 
the moon and other celestial bodies. As the Treaty is applicable to the 
activities of states involved in the exploration and use of outer space, it 
does hot seem necessary for Nepal to develop national legislation incor
porating these principles. 

5. 1968 Treaty on the Non-Proliferation of Nuclear Weapons. Nepal be
came party to this Treaty on 3 February 1970. It provides two groups of 
commitments: those undertaken by nuclear powers and those under
taken by non-nuclear states. Obligations to be fulfilled by the nuclear 
power states include the prohibition of transfer, in any form, of nuclear 
weapons. The obligations of non-nuclear power states include, among 
other things, not to manufacture, produce and acquire nuclear weap
ons. Although Nepal does not have any nuclear capability, it would be 
desirable to devise legislation in Nepal prohibiting the production, manu
facture and acquisition of nuclear materials and weapons by any private 
party (see Recommendations below). 

6. 1971 Treaty on the Prohibition of tire Emplacement of Nuclear Weap
ons and Other Weapons of Mass Destruction on the Seabed and Ocean 
Floor and the Subsoil Thereof. Nepal became party to the Treaty on 18 
May 1972. It prohibits the deployment of nuclear weapons and other 
weapons of mass destruction on the seabed, ocean floor and in the sub
soil thereof beyond the boundaries of national jurisdiction. As the Treaty 
is applicable only beyond the boundaries of national jurisdiction at the 
international level, and since Nepal is landlocked, there is no need for 
Nepal to enact legislation with respect to the Treaty. 

7. 1983 International Tropical Timber Agreement. Nepal became a party 
to the Agreement on 3 July 1990. The main objectives of the Agreement 
are to provide an effective framework for cooperation and consultation 
among countries producipg and consuming tropical timber, and to en
courage the development of national policies aimed at sustainable use 
and conservation of tropical forests and their genetic resources in order 
to maintain ecological balance. To this end, the state member is obliged 
to introduce required policies according to the Agreement. Under the 
Agreement, the International Tropical Timber Organisation has been 
established to administer and supervise its provisions. In order to main
tain ecological balance in the country, an effective policy must be intro
duced by each member country. Nepal has not yet introduced such a 
policy. A successor agreement to the 1983 International Tropical Timber 

-
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Agreement has been developed. The new agreement, the 1994 Interna
tional Tropical Timber Agreement, will enter into force on 1 February 1995. 
Nepal has not as yet acceded to the new agreement. The new agreement 
is broader in scope, and the objectives include the contribution to the 
process of sustainable development (see Recommendations below). 

8. 1988 Bangkok Agreement on the Network of Aquaculture Centres in 
Asia and the Pacific. Nepal became a party to the Agreement on 4 
January 1990. It includes provisions concerning the establishment of an 
organisation, the Network of Aquaculture Centres in Asia and the Pa
cific (NACA), to assist the member states in their efforts to expand 
aquaculture development by providing training, research and informa
tion with regard to aquaculture development. 

9. 1989 Convention on the Control ofTransboundary Movements of Haz
ardous Wastes and their Disposal, (Basel) is the first global attempt to 
deal with the control of hazardous wastes and their disposal. It entered 
into force in 1992. It is commonly known as the 'Basel Convention. The 
Preamble to the Convention recognizes that the most effective way to 
protect human health and the environment posed by hazardous and 
other wastes is to reduce their production to a minimum in terms of 
quantity and/or hazard potential. It further recognises that States should 
take measures to ensure that management and movement of wastes is 
consistent with the protection of both human health and the environ
ment, whatever the place of disposal. 

The Convention also provides that wastes should as far as possible be 
disposed of in the country where they were generated, consistent with 
environmentally sound and efficient management. Transboundary move
ment should only be permitted under conditions which do not endan
ger human health of the environment and under conditions which con
form with the provisions of the Convention. It also recognises the in
creasing desire for the prohibition of transboundary movements of haz
ardous wastes and their disposal in other states, especially developing 
countries, and to reduce such movements to a minimum. The Conven
tion takes into account the limited capability of developing countries to 
manage hazardous and other wastes, and the need to assist developing 
countries in environmentally sound management of hazardous and other 
types of wastes they may generate by way of technology transfer. 

Nepal ratified the Basel Convention in 1994, but has not as yet taken any 
specific steps to implement it through legislation (see Recommendations 
below). 

10. 1994 Convention r.!l Combating Desertification in those Countries Ex
periencing Serio•1s Drought and/or Desertification, particularly in Af
rica. The objective of the Convention is to combat desertification and 
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mitigate the effects of drought through action at all levels, supported by 
international cooperation and partnership arrangements, with the aim 
of achieving sustainable development in affected areas. The convention 
gives particular priority to Africa, where the problem is regarded as most 
serious effects. 

The Convention lists four principles to guide the parties. The first prin
ciple binds parties to ensure the participation of populations and local 
communities in the design and implementation of programmes to com
bat desertification. The second principle calls for the improvement of 
cooperation and coordination at sub-regional, regional and international 
levels on the basis of a spirit of solidarity and partnership. The third 
principle extends the concept of partnership to relationships within the 
affected countries and, in doing so re-emphasizes the importance of en
suring the participation of local communities. The fourth principle em
phasises the consideration of the special needs of affected developing 
countries. The convention prescribes a general obligation to all parties 
acceding to it, and further sets special obligations to affected countries 
and developed countries respectively. 

Nepal ratified the Convention in 1994, but has not taken any substan
tive steps to implement it to date (see Recommendations below). 

Other environmental treaties signed but not ratified 

Other treaties concerning environmental protection which Nepal has signed 
but not yet been ratified include: 

• 1958 Geneva Convention on the Continental Shelf(signed on 29 April 1958), 
• 1958 Geneva Convention on Fishing and Conservation of the Living Resources 

of the High Seas (signed on 29 April 1958) 
• 1982 United Nations Convention on the Law of the Sea (signed on 10 De

cember 1982). 

These treaties have not been ratified, Nepal is therefore not legally bound to 
abide by their provisions. However, pursuant to Article 18 of the Vienna Convention 
on the Law of Treaties, 1969, Nepal is obliged to refrain from acts that would defeat 
the object and purpose of these treaties (see Recommendations below). 

-
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Recommendations on other environmental treaties 

• Legislation should be enacted with the objective of prohibiting nuclear ac
tivities in the territory of Nepal, including the production, manufacture and 
acquisition of nuclear materials by any private party. 

• The Plant Protection Act 1972 should be thoroughly reviewed with a view to 
facilitating the implementation of the 1956 Plant Protection Agreement for 
the South East Asia and Pacific Region. In addition, the capacity of the gov
ernment agency responsible for administering the Plant Protection Act should 
be strengthened in order to enable it to adequately implement the Plan Pro
tection Agreement for the South East Asia and Pacific Region. 

• Nepal should acceded forthwith to the 1994 International Tropical Timber 
Agreement. 

• In order to be able to adequately implement the Agreement, Nepal should 
introduce the policies required under the Agreement. In order to give sub
stance to its policies on tropical timber, the government should consider 
enacting specific legislation 

• The government should ratify forthwith the following Conventions which it 
has signed: 

- 1958 Geneva Convention on the Continental Shelf 

- 1958 Geneva Convention on Fishing and Conservation of the Living 
Resources of the High Seas 

- 1982 United Nations Convention on the Law of the Sea 

• The Government should take legislative and administrative measures to imple
ment the 1989 Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal 

• The Government should take legislative and administrative measures to imple
ment the 1994 Convention on Combating Desertification in those Countries 
Experiencing Serious Drought and/or Desertification, particularly in Africa 



The Institutional Framework 
for Implementing International 

Environmental Instruments 

Appropriate and effective institutions are fundamental to the 
implementation of environmental policies, legislation and international 
environmental instruments. However, in this respect, there are presently 
many shortcomings in the present institutional structure in Nepal. 

The National Commission for the Conservation of Natural Resources 
(NCCNR), to be established pursuant to Section of the Soil and Watershed 
Conservation Act, 1982 under the Ministry of Forest and Soil Conservation 
with the Minister as Chairman, never became functional. As a statutory 
body, NCCNR was given a broad mandate, but due to the lack of initiative 
from the Ministry of Forest and Soil Conservation, it remains a body created 
only in the statute books. NCCNR could not facilitate intersectoral 
coordination and was rarely convened.229 NCCNR could have played an 
effective role in preventing the degradation of natural resources if it had 
been fully established by the Ministry. 

There is a need for a high-level multidisciplinary body for the 
formulation of environmental policy and for overseeing the implementation 
of these policies. This need, combined with the failure of NCCNR, prompted 
the proponents of the National Conservation Strategy to propose the creation 
of the Council for the Conservation of Natural and Cultural Resources 
(CCNCR). CCNCR was established in 1990 under the auspices of the 
National Planning Commission. The powers and functions of CCNCR 
include the following: 

• to prepare national policy related to the conservation of natural 
and cultural resources, 

• to oversee the implementation of national policy related to the 
conservation of natural and cultural resources through govemmen-

229 NPC IUCN NCS Implementation Project (1994) Institutional Strengthening for Environmental 
Management in Nepal, Volume II, 15. 
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tal and non-governmental organisations and the private sector, and 
• to monitor and follow-up the progress and effectiveness of the programme 

and provide necessary advice to the related agencies. 

Despite having multi-sectoral membership at various levels of government, 
including secretaries, NGOs and business community representatives, CCNCR 
failed to receive administrative and technical support from the NPC. A major 
shortcoming during the establishment of CCNCR was the lack of environmental 
policy at a national level. A specific environmental policy was for the first time 
formulated by the government in 1992, in the Eighth Five Year Plan. 

The Eighth Five Year Plan includes a separate chapter on 'Environment and 
Resource Conservation, 1230 which suggests the establishment of a high-level 
Environmental Protection Council to formulate policies, issue directives and 
establish inter-sectoral coordination and monitoring related to environmental 
management. The EPC was established in 1992 under the chairmanship of the 
Prime Minister, with representation from 12 government ministries, the Natural 
Resources Committee of the House of Representatives, the NPC, NGOs and the 
Federation of Nepalese Chamber of Commerce and Industry.23 1 The EPC builds 
on the concept of CCNCR. 

The EPC is primarily a staff agency, which has no independent secretariat. 
The functions and powers of the EPC include the following: 

• determining national policy for environmental planning, pollution con
trol, EIA and national heritage conservation, 

• assessing the environmental and social impacts of projects likely to have 
significant effects on the environment in order to adopt appropriate 
mitigation measures, 

• ensuring inter-sectoral coordination between different government min
istries with respect to environmental issues, 

• monitoring international efforts for environmental protection and sus
tainable development, 

• reviewing or conducting periodic studies of existing provisions in envi
ronmental law, making necessary reforms and enacting new laws as and 
when required, and 

• developing a national system of pollution control, establishing environ
mental standards and ensuring their implementation. 

These functions are broad enough to enable any organisation to work 
successfully towards preventing environmental degradation and promoting 
sustainable development. The functions related to the monitoring of international 
efforts are particularly important with respect to this study. 

230 See generally, National Planning Commission (1992) above, note 191 635-640. 

231 NPC IUCN, NCS Implementation Project, above, note 229, 17. 
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The EPC has carried out several important activities during the last two years. 
Acting on the initiative of the EPC, HMG has ratified the Convention on Biological 
Diversity and the Convention on Climate Change. Similarly, the Vienna Convention 
on the Protection of the Ozone Layer and the Montreal Protocol on Substances that 
Deplete the Ozone Layer have been acceded to by HMG on the advice of the EPC. 
The EPC has been taking initiatives for tabling international environmental 
instruments through sectoral ministries, in Parliament instead of the Ministry of 
Foreign Affairs. Furthermore, on initiative of the EPC, vehicular emission standards 
have been determined, and to some extent are being. enforced. After the 
establishment of Ministry of Population and Environment in 1995, the Ministry 
is undertaking this responsibility. 

In late 1996, after several years of negotiation and redrafting, the Environmental 
Protection Bill was tabled in Parliament and passed into law (see Part 3, above). 

Despite a broad mandate, the EPC has not been able to work as effectively as 
it could, due to several shortcomings. It was established only by an executive 
decision, and therefore lacks the authority of a statutory body. Hence, its decisions 
and interventions can easily be quashed by a court of law. It has also been argued 
that the EPC has not been effective because it lacks both the representation of 
government secretaries from various ministries and the involvement of the 
member-secretary of the NPC.232 At present, the Ministry of Population and 
Environment serves as the secretariat for the EPC. Another weakness of the EPC is 
the lack of trained staff and infrastructure in the present secretariat. The status 
and mandate given to the EPC shows how much the government and Parliament 
are committed to the prevention of environmental degradation. The advisory status 
would impede the EPC from taking any effective measures for implementing 
international environmental instruments and environmental conservation measures. 

The Constitution of the Kingdom of Nepal 1990 provides for the establishment 
of a Natural Resources and Environment Committee in the House of 
Representatives. The Committee has existed since July 1991, although for the 
majority of the time, it has not been very effective. The Environment Protection Act 
1996 provides for the EPC to be established as a statutory body and makes 
mandatory EIA, pollution prevention and control, and environmental conservation 
measures. Nevertheless, as multi-party democracy matures in Nepal, the efficacy 
of such parliamentary committees is expected to improve. 

Certain ministries have set up environment units to oversee environment
related policies and programmes. Ministries which contain an environment unit 
are the following: 

• the Ministry of Forest and Soil Conservation, 
• the Ministry of Industry, and 
• the Ministry of Housing and Physical Planning. 

232 Ibid. 
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The Ministry of Works and Transport, the Ministry of Water Resources, the 
Ministry of Foreign Affairs, the Ministry of Law and Justice and Ministry of 
Parliamentary Affairs have not established an environment unit to date. 

The need for a cross-sectoral policy-making body 

Many international environmental instruments are both specific and cross
sectoral in nature (for example the Convention on Biological Diversity). Therefore, 
there should be a central environmental policy-making body to incorporate 
international treaty obligations into national environmental policy. Furthermore, 
this body should be able to recommend amendments to existing legislation, write 
drafting instructions for new laws, and monitor the implementation of policies 
and the compliance of legislation. The implementation of such policies and 
legislation should be the responsibility of the sectoral ministries and departments. 
Institutional strengthening by linking agencies at both vertical and horizontal 
level, between the EPC, NPC and Ministry of Population and Environment on 
one hand, and between the sectoral ministries and departments on the other, has 
yet to evolve. 

Although the EPC now has statutory backing as a result of the Environment 

Protection Act 1996, the shortcoming of the current framework is that the functions 
of the EPC are not adequately spelled out in the legislation. Section 14 of the 
Environment Protection Act states: 

Environment Protection Council may be constituted: His Majes
ty's Govemment may, having the representation of environmental ex
perts and political parties recognised as national party, constitute Envi
ronment Protection Council to provide policy guidance and advice to His 
Majety's Govemment and keep coordination among various agencies in 
the area of environment conservation. 

It may be noted that the establishment of the EPC is, according to Section 
14, still discretionary. It can be dissolved at any time with recourse. 

It is highly desirable that the membership, functions and administration of 
the EPC be properly spelled out in regulations under the Environment Protection 

Act 1996. In particular, the regulations should give a specific mandate to the EPC 
in relation to the implementation of international environmental treaties. In 
addition, sectoral ministries should be required by law to follow the directives of 
the EPC, both in terms of the implementation of international environmental 
treaties as well in relation to all aspects of the implementation of the Environment 

Protection Ad. 

These legal and institutional issues regarding need to be resolved if the 
government is committed to constructive and efficient environmental 
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conservation action in the Kingdom and the fulfilment of its obligations to 
international environmental instruments. 

Recommendations on institutional arrangements 

• The EPC should serve as the apex body to oversee the implementation of 
international environmental instruments across all sectoral ministries. 

• The EPC adequately supported with a secretariat. 

• The regulations under the Environment Protection Act 1996 should give a 
specific mandate to the EPC in relation to the implementation of interna
tional environmental treaties. 

• The membership, functions and administration of the EPC should be spelled 
out in detail in regulations under the Environment Protection Act 1996. 

• Sectoral ministries should be required by law to follow the directives of the 
EPC, both in terms of the implementation of international environmental 
treaties as well in relation to all aspects of the implementation of the Envi
ronment Protection Act. 



Conclusions and Recommendations 

It is apparent that there is a significant gap between international 
environmental instruments and their domestic implementation. The present 
legislation has not been effectively enforced, and further legislation is 
required as a basis for adequate implementation of the international 
instruments discussed in this report. In addition, the ministries responsible 
for implementing international environmental instruments have not taken 
the state's commitment seriously. Since no specific agency is responsible 
for overseeing domestic implementation of such instruments, international 
treaties are often overlooked. 

Although HMG is bound under Nepal Treaties Act to take legislative 
measures for the implementation of treaties to which Nepal is a party, the 
following recommendations, need to be taken into consideration to meet 
Nepal's obligations to international environmental instruments. 

Recommendations 

Vienna Convention on the law of Treaties 

l. The 1969 Vienna Convention on the Law o(Treaties should be ratified by 
Nepal as soon as possible. 

Review of All Relevant legislation Relating to Implementation of 
Environmental Treaties 

2. All relevant legislation in Nepal should be reviewed in detail in order 
to ensure that the treaties to which Nepal has become a party, or shortly 
intends to become a party, include adequate provisions for the imple
mentation of those treaties. 

3. The Nepal Environmental Policy and Action Plan should be implemented 
by the government forthwith. 
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World and National Heritage in Nepal 

4. The Ministry of Population and Environment and the Ministry of Youth, 
Sports and Culture should conduct an assessment, in consultation with the 
World Heritage Centre, I CO MOS and IUCN, of all presently listed World Her
itage cultural and natural properties in Nepal, with a view to making recom
mendations on legislative and administrative measures to ensure improved 
protection of their World Heritage values. 

5. The Ministry of Population and Environment and the Ministry of Youth, 
Sports and Culture should conduct as assessment, in collaboration with the 
World Heritage Centre, ICOMOS and IUCN, of all potential World Heritage 
properties in Nepal, both cultural and natural, with a view to making recom
mendations on further nominations to the World Heritage List. 

6. The Ancient Monuments Act 1956 should be reviewed in order to promote 
urgent reform of the Act and its administration. 

7. The Kathmandu Valley Development Authority Act 1988 should be enforced. 

8. A detailed Nepal Heritage Strategy Plan for the protection of all cultural and 
natural heritage in Nepal should be prepared. The Heritage Strategy Plan should 
be aimed at integrating all cultural and natural heritage protection measures 
with urban and regional land use planning on a national and local scale. 

9. A Heritage Conservation Action Plans consistent with the Heritage Strategy 
Plan should be developed for all cultural and natural heritage in Nepal. 

10. Heritage Regulations under the Environment Protection Act 1996 should be 
drafted to ensure that the Register of National Heritage is adequately man
aged, and the items on the Register are legally protected from damage or 
despoliation 

11. A prioritised list of cultural and natural heritage sites in Nepal in need of 
preservation and/or restoration should be prepared. 

12. Assess of the effectiveness of the Guthi Sansthan in providing resources for 
preserving cultural sites, the investigation of possible alternative institutional 
arrangements and financial support. 

Convention on Biodiversity 

13. A Biodiversity Action Plan should be prepared as soon as possible. The prepara
tion process should invol 'C relevant sectors, including agriculture, forestry, 
industry, water resources local governments and environmental NGOs. The 
Biodiversity Action Plan should aim to integrate the consideration of conser
vation and sustainable use (where appropriate) of biodiversity into national 
decision-making. 



Conclusions and Recommendations 

14. The EIA Guidelines 1993 should be transformed into regulations under the 
Environment Protection Act 1995 as soon as possible in order to make them 
legally binding. EIA Regulations should identify processes and categories of 
activities that have or are likely to have a significant effect on the biological 
environment. 

15. The National Parks and Wildlife Conservation Act should be amended to pro
vide oonservation for endangered and vulnerable plant species and to in
clude other endangered and vulnerable wildlife species which are not listed 
in Schedule 1 of the Act, as preliminary steps for implementing the Conven
tion in Nepal. 

16. Nepal should enact a comprehensive Conservation of Biodiversity Act immedi
ately after the preparation of the national Biodiversity Action Plan. 

17. Additional facilities for ex situ conservation should be established and main
tained. 

18. The consideration of the conservation and sustainable use (where appropri
ate) of biodiversity should be integrated into national decision-making. 

RAMSAR Convention 

19. Separate wetlands protection legislation should be enacted to fulfil Nepal's 
obligations under the Ramsar Convention. 

20. Alternatively, the Ramsar Convention's requirements should be included in 
the Aquatic Animals Protection Act 1961. As an interim measure, the term 
'wetlands' needs to be defined by the Aquatic Animals Protection Act 1961. 

21. The Aquatic Animals Protection Act 1961 be amended in order to designate a 
government agency or department responsible for its implementation and 
enforcement. 

22. The government should take necessary steps to include additional wetland 
sites in Nepal on the Ramsar List. Protection is urgently required for Nepal's 
pristine lakes such as Phewa, Begnas, Rupa and Rara, rivers such as the Bag
mati, Gandaki and Karnali and other wetlands. 

23. A Wetlands Conservation Policy should be developed and supported with 
statutory measures. 

24. Wetlands Management Plans should be developed for all significant wetlands, 
and supported with statutory measures. 

CITES 

25. Specific legislation should be enacted to implement CITES in Nepal, using 
the IUCN book, Guidelines for Legislation to Implement CITES as a guide 
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26. Regulations under the Customs Act 1963 should be drafted to include specific 
provisions in relation to species listed in the three Appendices of CITES. 

27. The National Parks and Wildlife Act and other relevant legislation should be 
reviewed to ensure that it is consistent with Nepal's obligatiom under CITES. 
In particular, endangered plant and animal species should be included in 
Schedule 1 of the Act. 

28. An adequate administrative structure should be establish for the implemen
tation of CITES. 

29. A comprehensive and coherent CITES Implementation Action Plan should be 
formulated. 

30. A comprehensive training on the implementation of CITES should be insti
tuted for national parks and wildlife officers, customs officials, postal work
ers and other relevant persons. 

Pollution Prenvention and Control 

31. Legislation on the control of air pollution from all sources should be enacted 
as soon as possible. 

32. The Motor Vehicle and Transport Management Act 1993 should amended forth
with to cover taxi cabs, three wheeler cabs, trucks public transit systems, and 
buses in particular. 

33. The Industrial Enterprises Act 1992 should be reviewed to ensure that waste 
discharges and other emissions are controlled. Comprehensive regulations 
under this legislation should be drafted to set standards for licensed discharges, 
in relation to air, water and noise pollution. 

34. The proposed clean air and water legislation should incorporate the obliga
tions arising from the Vienna Convention and the Montreal Protocol. 

Other International Environmental Treaties 

35. Legislation should be enacted with the objective of prohibiting nuclear ac
tivities in the territory of Nepal, including the production, manufacture and 
acquisition of nuclear materials and weapons by any private party. 

36. The Plant Protection Act 1972 should be thoroughly reviewed with a view to 
facilitating the implementation of the 1956 Plant Protection Agreement for the 
South East Asia and Pacific Region. In addition, the capacity of the govern
ment agency responsible for administering the Plant Protection Act should be 
strengthened in order to enable it to adequately implement the Plant Protec
tion Agreement for the South East Asia and Pacific Region. 



.... 

Conclusions and Recommendations 

37. Nepal should accede forthwith to the 1995 International Tropical Timber Agree
ment. 

38. In order to be able to adequately implement the Agreement, Nepal should 
intrcduce the policies required under the Agreement. 

39. In order to give substance to its policies on tropical timber, the government 
should consider enacting specific legislation. 

40. The government should ratify forthwith the following Conventions which it 
has signed: 
• 1958 Geneva Convention on the Continental Shelf 
• 1958 Geneva Convention on Fishing and Conservation of the Living Resources 

of the High Seas 
• 1982 United Nations Convention on the Law of the Sea 

41. The Government should take legislative and administrative measures to im
plement the 1989 Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal. 

42. The Government should take legislative and administrative measures to im
plement the 1994 Convention on Combating Desertification in those Countries 
Experiencing Serious Drought and/or Desertification, particularly in Africa. 

Institutional Arrangements 

43. The EPC should serve as the apex body to oversee the implementation of 
international environmental instruments across all sectoral ministries. 

44. The EPC should be adequately supported by the secretariat. 

Regulations under the Environment Protection Act 

45. The regulations under the Environment Protection Act 1996 should give a spe
cific mandate to the EPC in relation to the implementation of international 
environmental treaties. 

46. The membership, functions and administration of the EPC should be spelled 
out in detail in regulations under the Environment Protection Act 1996. 

47. Sectoral ministries should be required by law to follow the directives of the 
EPC, both in terms of the implementation of international environmental 
treaties as well in relation to all aspects of the implementation of the Environ
ment Protection Act. 

• 
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