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a group of people baving a long standing social organisation
that binds them together whether in a defined area or bowso-
ever otherwise and shall include indigenous peoples,
Sfarmers, and local populations, and shall where appropriate
refer to any organisation duly registered under the provi-
sions of this Act to represent their interest.

According to Section 1 Paragraph 1, ‘[t]he local community shall at
all times and in perpetuity be the lawful and sole custodians and
stewards of all innovation’ [emphasis added]. It should be noted
that since these rights are perpetual, they would go beyond those
enjoyed by holders of IPRs. What is more problematic, though, is the
definition of ‘innovation’, which:

shall include any collective and cumulative knowledge or
technology of the use, properties, values and processes of any
plant variety and any plant or part thereof rendered of any
or enbanced use or value as a result of the said cumulative
knowledge or technology whethber documented, recorded,
oral, written or bowsoever otherwise existing including any
alteration, modification, improvement thereof and shall also
include derivatives which utilise the knowledge of indige-
nous groups or communities in the commercialisation of any
product as well as to a more sophisticated process for extract-
ing, isolating, or synthesizing the active chemical in the plant
extracts or compositions used by the indigenous people.

In other words, industrial inventions which derive to any degree
Jfrom a community’s knowledge would legally be considered as
innovations belonging to that community for all time. Such a far-
reaching claim is very hard to justify (see Downes 1997a; Menon
1997).1

Section 5 of the model CIR Act refers to the possibility of creating
registries of invention, in which a community might register its
innovations as a simple method of declaring their existence to the
world. However, similar to copyright law, legal protection does not
depend on formal acceptance by a registering authority. Failure to
register does not surrender the innovation rights, but doing so may
block a patent application for an identical or similar ‘innovation’.

In conjunction with the CIR Act, the Third World Network has
developed a model Collectors of Biological Resources Act to estab-
lish obligations for collectors of genetic resources and traditional
knowledge, and 2 model Contract between the Collector and the
Government. According to the Act, a licence would be given for a
prescribed period, subject to conditions. Sanctions would be heavy
for violators and even directors and employees of companies contra-
vening the Act’s conditions could be subject to penal sanctions.
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According to the model Contract, the collector would be required to
provide:

* plans for prospecting;

* details of types of material to be collected in terms of species and
quantities;

* details of the evaluation, storage, and use of the collected mater-
ial, including the uses to which it would be put;

* explanation of the benefit the host country or community may
derive from the collection of germplasm.

Conditions relating to collection and obligations related to post-
collection activities would be enumerated, in order that the
community or state would receive fair recompense for sharing their
resources. An endorsement would be required from the collector’s
country (an accredited representative) agreeing to indemnify the
source country for any losses it may sustain should the collector
breach the agreement, plus surrender of the results of any report of
studies or experimentation made on the collected specimens. There
are strict controls on the right to patent, though none on other IPRs
such as trade secrets. According to Paragraph 9.1:

No patent application shall be filed within or outside the
country in respect of the collected specimens or any part
thereof, its properties or activity or any derivatives which
utilise the knowledge of indigenous groups or communities
in the commercialisation of any product as well as to a more
sopbisticated process for extracting, isolating or synthesising
the active chemical in the plant extracts or compositions
used by indigenous peoples or if the same represents the intel-
lectual right of local communities.

Anil Gupta (1996a) has criticized the CIR Act on two grounds. First,
the document implies that local innovation is by definition collective
and cumulative, thereby denying the possibility of autonomous and
independent innovation by individuals and groups within communi-
ties, whose rights are thereby left unrecognized by the Act. Second,
he warns that by applying the Act, ‘knowledge rich economically poor
communities and individual innovators will remain subjugated by
those members of the community who may be politically more
powerful’. Third, he finds that the definition of community is too
broad and ill-defined to be practicable.
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SRISTI’S LocAL INNOVATIONS IDDATABASES

The Society for Research and Initiatives for Sustainable Technologies
and Institutions (SRISTI) of Ahmedabad, India, has for several years
been developing databases of traditional knowledge and innovations
in close collaboration with local community members. Anil Gupta,
SRISTI’s Director, emphasizes the adaptive and creative nature of so-
called ‘traditional’ systems of knowledge and resource management,
and rejects arguments that all traditional knowledge should be treated
as communal property. He asserts that entitlements are not equal for
all community members. This is because while some individuals
within communities possess, conserve, generate and disseminate
knowledge, and may deliberately engage in biodiversity-friendly
practices, other community members (including some community
leaders) may have no interest in innovation or conservation.

Gupta (1996ab) advocates the establishment of a global registra-
tion system of local innovations along the lines of SRISTI’s local
innovations database. Such a system would enable individual and
collective innovators to receive acknowledgement and financial
rewards for commercial applications of their knowledge, innovations
and practices, and in some cases make it possible for individuals or
communities to seek IPR protection in such forms as inventors’
certificates and petty patents (1996a).2 Gupta (1998) also proposes
that national patent offices should be able to access local innovation
databases when carrying out prior art searches and examinations in
order that patent applications which appropriate knowledge
contained in these databases may be properly tested for novelty and
inventive step.

Evidently, the ideal situation for Gupta’s proposals to work in
practice would be a global registration system that every national
patent office could access and universal acceptance that ‘prior art’
should not discriminate against knowledge held in foreign countries.

PEOPLE’S BIODIVERSITY REGISTERS’

The People’s Biodiversity Registers programme was originally
sponsored by WWF India and co-ordinated with the Centre for
Ecological Sciences of the Indian Institute of Science (IISc), and the
Foundation for Revitalisation of Local Health Traditions (FRLHT),
both in Bangalore. The IISc remains the main promoter of PBRs but
many NGOs are now involved in similar projects throughout India.*
Among the main objectives of the People’s Biodiversity Registers
programme are (FRLHT 1995):
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1 To provide a record of local knowledge for the use of present and
future generations of village community people.

2 To promote the revitalization of local knowledge by: (a) recog-
nizing the range of such knowledge; (b) rewarding outstanding
knowledge, skills, techniques and conservation practices; (c)
validating and promoting sound local knowledge and resource
management traditions; and (d) promoting inter-community
transfer of knowledge for capacity enhancement.

3 To alert conservationists about the need for action concerning
threatened resources and the need for protection of local
resource rights.

4 To protect local biodiversity and knowledge from misappropria-
tion by companies such as through patenting of modified
products, processes and biological resources.

The planners envisage a decentralized bottom-up system, recog-
nizing that people must have incentives to participate in the
documentation of their knowledge. Promotion of traditional biodi-
versity-related knowledge primarily for the benefit of local
communities is emphasized, while regulation of access to informa-
tion in the registers is considered a means to achieve this, rather
than an end in itself. The long-term goal is a network of decentral-
ized databases, all linked to ‘a [consolidated] national database
which would give full credit to the origin of information at the
level of an individual, a community or a village council’ (Gadgil et
al 1999).

Documents are currently in preparation for villages throughout
India. Each study involves a year-long process of talking to local individ-
uals, groups of local people and public meetings. The documentation
is carried out mostly with the collaboration of local educational insti-
tutions and voluntary organizations. The first People’s Biodiversity
Register (PBR) was completed and released in 1997.

Copies of each PBR will by held by panchayats (local elected
councils) and educational institutions, and proposed district level
institutions called ‘Biodiversity Cells’ that will serve as repositories of
computerized collections of the PBRs produced within the district
(Ghate 1997).

How will the system help to implement the CBD’s provisions on
traditional knowledge? Placing control of PBRs in the hands of local
institutions has obvious advantages in terms of helping to preserve
and maintain traditional knowledge, but it is recognized that effec-
tive incentive mechanisms are needed to encourage further
development of existing knowledge. One idea is to grant panchayats
the right to charge fees for access to PBRs. Another is to set up a
national biodiversity fund, which among other things would provide
financial support for panchayats and disburse special grants and
awards to communities and individuals that make outstanding efforts
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to conserve biological resources and/or document knowledge
(Gadgil 1998).

The proponents of this system argue that the existence of the
PBR data banks will encourage mutually beneficial relationships
between communities and corporations that will, subject to condi-
tions set by local people, have access to a wealth of information on
biodiversity. It is emphasized, though, that community claims over
knowledge will not be at the expense of individuals. Individuals
desirous to record claims to their own knowledge as a means either
of protecting it or of exploiting it commercially can disclose only
enough information to establish a claim without sufficient detail to
make unauthorized use or commercial application possible. If
communities or individuals decide to exchange biological material
or knowledge with companies for financial or in kind benefits, the
‘biodiversity cells’ can assist them in negotiating contractual arrange-
ments. To help create a more level playing field in community-
company negotiations, it is intended that they will also channel
information on trade in biological resources, such as the volume of
trade and prices of medicinal plants, to local communities (Gadgil
et al 1999).

Those involved in the programme do not take an anti-patent
stand, but they argue that the success of the PBR system depends in
part on changes to the patent system. They propose that patent appli-
cations based on use of genetic resources and/or traditional
knowledge should include a statement as to the origin of genetic
resources and proof that the prior informed consent of the holders
of traditional knowledge was given.

In both examples of traditional knowledge databases described in
this chapter, it is important to consider the difficult question of how
far access to databases should be restricted. Access restrictions
obviously lessen the possibility of information within them being
misappropriated. On the other hand, keeping database information
out of the public domain could in some situations make it harder to
challenge misappropriation than if such knowledge were made
publicly available. For example, a company might acquire knowledge
about a medicinal plant directly from an indigenous group without
referring to the PBR that also contains it, and then file a patent appli-
cation on this knowledge. This could happen if the group members
were not fully informed about the purpose of documenting their
knowledge or if the PBR workers had acquired the same knowledge
not from that group but from another community. The validity of
such an application would depend on how ‘prior art’ and ‘the public
domain’ are interpreted in the legal jurisdiction where it is filed.
Most likely, if the knowledge had only been recorded in a private
database (ie had not been made available to the public through publi-
cation) it would not constitute prior art and would therefore have no
effect on the application, at least in first-to-file jurisdictions. On the
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other hand, if the database were publicly accessible, the knowledge
would be public domain and therefore unpatentable. It is essential
that organizations co-ordinating traditional knowledge register initia-
tives explain to local communities the full implications and possible
dangers of sharing their knowledge with all outsiders including
themselves. Fortunately, SRISTI, IISc and FRLHT do seem to do this.

NOTES

1 It is such statements that lead David Downes (1997a) to make the following
observations: ‘a number of advocates of “farmers’ rights” hold that communities in
which folk varieties or indigenous knowledge have originated should maintain the
exclusive right to control their use in perpetuity, whether they were developed 10
years ago or 1,000’. In spite of this conviction, he notes, these advocates fail to
‘explain why such a community should be entitled to a special right not available
to others whose inventive predecessors gave the world comparable benefits’ (ibid).
According to Menon (1997) ‘[bly the same token, restrictions can be placed on the
use of even old scientific knowledge which is of importance for very ordinary work
in the developing countries, as for example chromatography for separating differ-
ent compounds in plant extracts. The scenario which emerges is a jungle of
transactions which would inhibit all creativity and the solution should not be worse
than the disease’.

2 Petty patents are also known as utility models, and are included in the Paris
Convention for Protection of Industrial Property. Inventors’ certificates used to be
quite common in the former socialist countries.

3 See Dutfield (1999a) for a more detailed treatment of PBRs.
4 U Ghate (1ISc) pers. comm. 1999.



CONCLUSIONS, UNRESOILVED
(QQUESTIONS AND RECOMMENDATIONS

CONCLUSIONS

This study has explored the links between provisions in the CBD
relating to IPRs, and international trade-related IPR rules, especially
those relevant to seeds, plants and plant varieties. It is true that IPRs
are often blamed for problems that have more to do with the
inequities inherent to the global economy. Nevertheless, there is
some evidence to suggest that because TRIPS is meant to promote
free trade and economic liberalization, environmental concerns
related to IPRs are accorded less priority than they should. The
notion that IPR laws should be designed inter alia to support conser-
vation, sustainability, equitable benefit-sharing, or transfers of
environmentally-sound technologies, is very recent, and is still hard
for many policy-makers to accept. Nevertheless, there is no question
that IPRs are relevant to these issues and that they may sometimes
have negative impacts.

Even if the negative impacts are controversial, the relevance of
the international IPR regime to the CBD is beyond doubt. When it
comes to which treaties should take priority, we must bear in mind
that IPRs are meant to serve the public interest as they benefit the
rights holders. Since the CBD was opened for signature in 1992, over
170 countries have already ratified it, implying that biodiversity
conservation, sustainability and equitable sharing are now public
interest issues throughout the world (Tarasofsky 1997). It is essential
that the WTO, which is the key institution overseeing and promoting
the international trade system, pays much greater attention to MEAs
like the CBD. The May 1998 WTO Ministerial Declaration made no
mention of the environment, biodiversity or even MEAs. On the
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contrary, the CBD should be given much greater priority, even by the
WTO. Developing countries should be given the time and the oppor-
tunity to design national IPR systems in accordance with their
interests.

UNRESOLVED QUESTIONS

Policy responses must contend with continuing uncertainties, and
the CBD-COP’s decisions to investigate linkages between IPRs and
the CBD, investigate ways to implement Article 8 (j), and to collabo-
rate with WIPO in part to shed light on these uncertainties, are
laudable.

What are the main gaps in our knowledge as identified in this
study?

1 It is not certain that increased availability of IPR protection will
automatically lead to greater levels of innovation in society.
Innovation and creativity flourish in many parts of the world
without any (western) IPR laws.! On the other hand, allegations
are increasingly made that too much IPR protection of basic
research is stifling innovation (see Heller and Eisenberg 1998).

2 The role of IPRs in the erosion of agro-biodiversity has been the
subject of some polemical debates, yet we still do not know how
far biodiversity is affected by IPRs for seeds, plant varieties and/or
agrochemicals. But it can be argued that we cannot afford to wait
for conclusive proof one way or another before making decisions
on the design of environmentally-sound IPRs. It is vital to
consider whether and how the precautionary principle may be
applied in the IPR context to minimize the risks.

3 Some evidence suggests that most technologies supportive of
biodiversity conservation are in the public domain. However, with
respect to those which are not, it is unclear whether IPRs hinder
or encourage their transfer to developing countries.

4 It is widely accepted that the application of traditional knowledge
and technologies can add value to genetic resources. While
patents are clearly unsuitable mechanisms to protect the rights of
traditional knowledge holders, the use of other IPRs may in some
circumstances be feasible.

Consideration of these questions requires us to confront some quite
fundamental questions about IPRs, none of which have selfevident
answers: Why do IPRs such as patents, copyrights and trademarks
exist at all? Is the system we have the best possible system? Can we
assume that an IPR system that suits the US is necessarily the most
beneficial one for India or Kenya? Is an IPR system that satisfies the
needs of Novartis an equally attractive one for, say, a start-up biotech
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firm in Switzerland? How should we define ‘a level playing field’
when we speak of access to and availability of legal protection of
intellectual property rights? And how might IPR laws be designed
inter alia to support conservation, sustainability, equitable benefit
sharing, or transfers of environmentally-sound technologies?

Like all property rights, intellectual property rights are not God-
given but evolve over time and have always depended on
governments to legislate for them and to determine their extent.
Until recently, one could have argued that while justifications for
IPRs may change over time, the nature and extent of these rights have
always depended on the state’s willingness to define and protect
these rights in pursuit of such objectives as economic development
or cultural advancement. This assumption is becoming less reliable.
Developing countries are now being pressured to enact IPR laws and
to invest resources in enforcing these laws not necessarily because
such countries have decided these laws are necessary for economic
development, but merely because the WTO’s rules require them to
provide such rights.

A recent communication from the European Union to the WTO
General Council (WTO General Council 1999a) stated as follows:

It should of course be kept in mind that the TRIPS acquis is a
basis from which to seek further improvements in the protec-
tion of IPR. There should therefore be no question, in future
negotiations, of lowering of standards or granting of furtbher
transitional periods.

In similar vein, a submission from Japan to the General Council
(WTO General Council 1999b) stated that:

... taking into account the nature of the TRIPS Agreement,
that is, a minimum standard of intellectual property protec-
tion, we should not discuss the TRIPS Agreement with a view
to reducing the current level of protection of intellectual
property rights. 'To the contrary, the TRIPS Agreement should
be improved properly in line with new technological develop-
ment and social needs. For example, the TRIPS Agreement
should deal with higher protection of intellectual property
rights which has been achieved in other treaties or conven-
tions in other fora appropriately fempbasis added].

What is especially problematic about these statements is their shared
assumption that the only direction the international IPR regime
should move towards is ever higher minimum standards. At a time
when the logic of a 20-year patent term for all fields of technology
and sectors of industry, whether based on economic efficiency or
public policy criteria, remains unclear; when the full environment
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and development impacts of IPRs have not been established; and
when many developing countries simply cannot fulfil their highly
onerous TRIPS obligations within the transitional periods, there is
no justification at all for taking such an aggressive position.

RECOMMENDATIONS

Achieving harmony between the CBD and the IPR-related interna-
tional trade regime requires enhanced knowledge in the areas
considered on page 126. But there is still much that can be done
while awaiting definitive answers to the difficult issues involved.
Indeed, as we approach the 21st century, there is no better time to
examine the impacts and objectives of IPRs more closely in the light
of present-day concerns, including the very serious threat of global
ecological collapse.?

The recommendations that follow concern (a) the development
of IPR laws that are CBD-friendly; and (b) ways and means to imple-
ment the CBD in harmony with the requirements of the international
IPR regime.

TRIPS and UPOV

* The grace periods allowed by TRIPS for developing countries,
economies in transition, and the least developed countries to
implement their obligations must be taken advantage of so that
such countries have enough time to devise appropriate IPR laws
conforming to their own interests.

* The right of individual countries to ‘police’ other countries’
implementation of TRIPS should be repudiated by the Council
for TRIPS, especially when unilateral sanctions are imposed for
the ‘failure’ of individual countries to effect measures that go
beyond their TRIPS obligations.

* Regarding the 2000 review of TRIPS, it is vital that concerned
developing country governments act quickly to develop a
common strategy concerning issues where their interests
converge.

Patents

*  Governments need to consider the extent and breadth of patent
claims that their laws will permit. Over-broad claims are a partic-
ular danger in biotechnology and may stifle innovation and
collaboration. Claiming excessive monopoly protection should
not be allowed in law or in the practice of examining patents.

* The novelty requirement should be defined carefully so that tradi-
tional knowledge or other public domain information cannot be
misappropriated.
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Countries should apply an interpretation of prior art that includes
public domain knowledge in any part of the world whether
published or not.

Governments should consider applying broad interpretations of
the morality and ordre public exceptions allowed by TRIPS so
that products and technologies whose use may be contrary to
social and economic welfare or which might incur severe social
and environmental impacts can be denied patent protection on
these grounds. However, they should not rely on the patent
system alone to decide whether technologies or products should
be placed on the market.

Governments should consider setting up committees within their
patent offices to consider the morality/ordre public implications
of commercially exploiting inventions before such patents can be
awarded. There should be a fair representation of interest groups
on these committees so that a cross-section of views from differ-
ent sectors of society can be expressed and a democratic
consensus may be reached.

Patent offices should publish titles and abstracts of each patent
application to keep interested members of the public well
informed. This would make it possible to challenge patents on
the grounds of lack of novelty or inventive step, or excessive
breadth, before they are awarded.

Governments should consider adopting the proposal for certifi-
cates of origin in order to encourage benefit sharing. Minimally,
declaring the origin of biological raw materials in patent applica-
tions should be mandatory wherever this is possible.

Plant variety protection, UPOV and the sui generis option

Regarding the review of TRIPS Article 27 (3b) and subsequent
reviews of the Agreement as a whole, it is vital that concerned
developing country governments act quickly to develop a
common strategy ensuring that the full range of possible options
is discussed.

Whether countries wish to join UPOV in response to Article 27.3
(b) or to develop another sui generis system, serious attention
should be paid to the requirements for and scope of plant variety
protection. Some of the possibilities referred to earlier for supple-
menting the system with provisions designed to support certain
CBD-related objectives should be considered.

The Convention on Biological Diversity

Conservation and sustainable use of biodiversity

There is a lack of clarity in our understanding of the links between
IPRs and conservation and sustainable use of biodiversity, but
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minimizing risks makes it vital to consider applying the precau-
tionary principle. It may thus be prudent for developing country
governments that have not yet fully implemented TRIPS for the
time being to adopt all of the optional exclusions concerning
patenting life (as presented in Table 3.1).

Benefit-sharing

Given that the bargaining position of biodiversity-rich countries
holding extensive in situ plant genetic resources for agriculture is
fairly weak, developing countries might investigate the relative
advantages of acting alone, forming genetic resource supply
cartels with other countries, or promoting a multilateral system
of exchange and benefit-sharing. The latter might be the most
constructive strategy.

The Conference of the Parties to the CBD might wish to consider
initiating a process to develop an international code of conduct.
Such a code would provide guidelines for best practice concern-
ing access to genetic resources and equitable benefit-sharing. All
interested stakeholder groups should be invited to participate in
this process.

Technology transfer

Technology transfers could be facilitated through greater access
to patent libraries and databases while bearing in mind that
patents may not provide all the information needed to work the
inventions. Moreover, it is important to understand that many of
these patents may still be in force. Governments should improve
public access to patent databases by such means as publishing
patent texts on the Internet.

Developing country governments should explore the possibilities
(while being aware of the restrictions) that TRIPS allows for
compulsory licensing of patented technologies.

Users (and prospective users) of indigenous and traditional
technologies should develop codes of conduct, ethical guidelines,
and practice prior informed consent so that the holders of these
technologies are fairly and appropriately compensated and
rewarded. These instruments should ideally be developed in
close collaboration with the peoples and communities concerned.

Traditional knowledge, innovations and practices

Users of traditional knowledge, innovations and practices should
respect the relevant local customary rules and regulations when
negotiating their acquisition and commercialization.

Research should be conducted in close partnership with local
communities and grassroots organizations to adapt existing IPRs
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or develop practical, effective and culturally appropriate sui
generis alternatives.

* Governments should conduct studies to explore the potential of
non-patent IPRs such as geographical indications, petty patents
and trademarks for protecting traditional knowledge, and make
the results of these studies widely available to local communities.

* Governments might consider supporting the development of
local knowledge registers (as long as these are bottom-up partici-
patory programmes such as India’s Peoples’ Biodiversity Registers
or SRISTI’s innovations databases) that patent examiners could
access so as to ensure that traditional knowledge is not pirated.
However, they should not claim ownership of these registers,
since this would be an infringement of the rights of the knowl-
edge providers.

* Any sui generis systems for protecting traditional knowledge
should be developed in close collaboration with indigenous
peoples and local communities through a broad-based consulta-
tive process that reflects a country’s cultural diversity.

* Specific principles and objectives might be attached to these sui
generis alternatives, such as: (i) the promotion of social justice
and equity; (ii) the effective protection of traditional knowledge
and resources from unauthorized collection, use, documentation
and exploitation; and (iii) the recognition and reinforcement of
customary laws and practice, and traditional resource manage-
ment systems, that are effective in conserving biological diversity.

NOTES

1 The knowledge, innovations and practices of indigenous peoples and local
communities, for example, are rarely if ever protected by IPRs.

2 See Atkinson and Sherman (1991).



Appendix 1

NEEM-RELATED PATENTS ISSUED BY THE UNITED
STATES PATENT AND TRADEMARK OFFICE,
1985-1998

Title of patent Year Assignee Nationality
issued

Stable anti-pest neem 1985 Vikwood, Ltd (now

seed extract W R Grace) USA

Hot-water extracts of 1985 Terumo Corporation Japan

neem bark

Neem bark extracts 1985 Terumo Corporation Japan

Insecticidal hydrogenated 1990 Rohm & Haas Company USA

neem extracts

Method to prepare an 1990 W R Grace & Co USA

improved storage stable

neem seed extract

Azadirachtin-like 1990 Max-Planck-Gesellschaft Germany

compounds & insect- zur Foederung der

destroying agents Wissenschaften

containing them

Azadirachtin derivative 1991 Native Plant Institute USA

insecticides

Storage stable 1991 W R Grace & Co USA

azadirachtin formulation

Neem oil emulsifier 1992 PPG Industries, Inc USA

Storage stable azadirachtin 1992 W R Grace & Co USA

formulation

Selective removal of 1993 AgriDyne Technologies, Inc USA

aflatoxin from azadirachtin-
containing compositions



Hydrophobic extracted
neem oil - a novel fungicide

Hydrophobic extracted
neem oil - a novel fungicide
use

Preparation of edible
neem oil

Storage stable high
azadirachtin solution

Neem oil fatty acid
distillation residue-
based pesticide

Insecticidal compositions
derived from neem oil &
neem wax fractions

Storage stable pesticide
compositions comprising
azadirachtin & epoxide

Fungicide compositions
derived from neem oil &
neem wax fractions

Acaricidal combinations
of neem seed extract &
bifenthrin

Preparation of high purity
neem seed extracts

Fungicidal compositions
derived from neem oil &
neem wax fractions

Hydrophobic extracted
neem oil — a novel insecticide

Preparation of high purity
neem seed extracts

Preparation of high purity
neem seed extracts

Stable extracts from
neem seeds

Hydrophic extracted
neem oil-a novel insecticide

Triterpene derivatives of
azadirachtin having insect
antifeedant & growth
inhibitory activity & a process

for extracting such compounds

from the neem plant

1994

1994

1994

1994

1994

1994

1994

1994

1994

1995

1995

1995

1995

1995

1995

1995

1995

Appendix 1

W R Grace & Co, US
Department of Agriculture

W R Grace & Co
Rohm & Haas Company
W R Grace & Co

Godrej Soaps Limited

W R Grace & Co

AgriDyne Technologies,
Inc

W R Grace & Co

FMC Corporation

Rohm & Haas Company

W R Grace & Co

W R Grace & Co
Rohm & Haas Company
Rohm & Haas Company
Rohm & Haas Company
W R Grace & Co

Council of Scientific &
Industrial Research

USA

USA

USA

USA

India

USA

USA

USA

USA

USA

USA

USA

USA

USA

USA

USA

India

133
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Co-extraction of
azadirachtin & neem oil

Combinations of neem
seed extract & bifenthrin
for control of ectoparasites
on animals

Co-extraction of
azadirachtin & neem oil

Neem oil as a male
contraceptive

Method for producing
azadirachtin concentrates
from neem seed materials

Method for the
production of storage
stable azadirachtin from
seed kernels of the
neem tree

Triterpene derivatives of
azadirachtin having insect
antifeedant & growth
inhibitory activity & a
process for extracting
such compounds from

the neem plant

Reduced-cloud-point
clarified neem oil &
methods of producing

Method for producing
azadirachtin by cell
culture of Azadirachta
indica

Synergistic use of
azadirachtin &
pyrethrum

Process for preparing
purified azadirachtin

in powder form from
neem seeds & storage
stable aqueous
composition containing
azadirachtin

Process for the isolation
of an active principle
from Azadirachta indica
useful for controlling
gastric hyperacidity &
gastric ulceration

1995

1995

1996

1996

1996

1997

1997

1997

1997

1997

1998

1998

W R Grace & Co

FMC Corporation

W R Grace & Co

Talwar; Gursaran P,
Upadhyay; Shakti N,
Dhawan; Suman
(inventors)

Holla; Kadambar S,
Sewri (inventors)

Trifolio-M GmbH

Council of Scientific
& Industrial Research

Thermo Trilogy
Corporation

Rohm & Haas Company

Thermo Trilogy
Corporation

Daimia Centre for
Biotechnology

Counci! of Scientific
& Industrial Research

USA

USA

USA

india

India

Germany

India

USA

USA

USA

India

India




Appendix 2

STATEMENT AND RECOMMENDATIONS FROM A
WORKSHOP ON BIODIVERSITY CONSERVATION
AND INTELLECTUAL PROPERTY RIGHTS,
NEw DELHI, 29-31 JANUARY, 1999

Research and Information System on Non-Aligned and Developing Countries (RIS),
Kalpavriksh, and IUCN - The World Conservation Union

PREAMBULAR STATEMENT

A Workshop on Biodiversity Conservation and Intellectual Property Rights
was organized in New Delhi, on 29-31 January 1999, by the Research and
Information System on Non-Aligned and Developing Countries (RIS),
Kalpavriksh, and IUCN - The World Conservation Union. More than 60
academics, activists, researchers, NGO representatives, government officials,
and representatives of industry from India, together with a number of partic-
ipants from other South Asian countries, Europe and the US, participated in
the Workshop.

The major issue that was deliberated upon in the Workshop was the
conflicts and complementarities between the Convention on Biological
Diversity (CBD) on the one hand, and the elements of the international
intellectual property regime, underlined by the World Trade Organization
(WTO) in the Agreement on Trade Related Aspects of Intellectual Property
Rights (TRIPS), on the other. The participants identified specific action
points that are required to be taken up in the multilateral forums of CBD or
WTO, and in the national context within India and other developing
countries, that would further the objectives of the CBD through full use of
spaces within existing IPR regimes, through further development and
adaptation of these using the review process in-built in the Agreement on
TRIPS or, where necessary, through creation of new regimes.

The statement and recommended actions below are intended to reflect
the range of views expressed at the workshop and to offer a sense of the
meeting.

There was strong support for the three objectives of the CBD: conserva-
tion of biological diversity, sustainable use of its components, and the fair
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and equitable sharing of the benefits arising from such use. In addition,
participants also recognized the immense contribution of traditional knowl-
edge and practices of local and indigenous communities for conservation,
and reaffirmed the need for the effective maintenance of such knowledge
systems. In relation to the TRIPS Agreement, participants recognized that
the objectives of the Agreement, ie, the protection of IPRs, should provide
benefits to both producers and users of technological knowledge in a
manner conducive to social and economic welfare in reality. However,
concern was expressed that the current IPR regimes, in particular the
Agreement on TRIPS, fail to adequately address a number of concerns
central to the achievement of the objectives of the CBD. They appear to
pose a significant threat to conservation of biodiversity, they do not address
a range of equity issues including intergenerational equity, and they render
difficult both access to genetic resources and the fair sharing of benefits
arising from their use. Perhaps more seriously, they fail to recognize and
protect traditional systems of knowledge that are needed to meet the objec-
tives of the CBD fully, especially the local and community knowledge and
the knowledge systems of indigenous peoples. There is therefore a need to
achieve necessary amendments to existing regimes, and/or develop alterna-
tive regimes to address these concerns.

The workshop identified the following actions as steps to address some
of these concerns:

RECOMMENDATIONS FOR ACTION

1 Recommendations Relating to International
Regimes

Current international regimes which have relevance to IPR and biodiversity
issues need to be substantially reviewed, and attempts made both to use the
spaces available within them and create new spaces and alternative regimes
which can help to conserve biodiversity and protect the rights of indigenous
and local communities. In particular, actions are needed in the World Trade
Organization (WTO), concerning specifically the Agreement on TRIPS, the
Convention on Biological Diversity (CBD), and the other relevant interna-
tional processes, including those that have been initiated by the World
Intellectual Property Organization (WIPO). Besides, the search for alterna-
tive international regimes is also important.

A  World Trade Organization (Specifically TRIPS)

At the level of the WTO, and specifically the TRIPS agreement, the following
actions should be taken:

1 An open and transparent process, involving civil society, of reviewing
article 27.3(b) in 1999 and the review in 2000 of the TRIPS Agreement
overall;

2 A full consideration of the relevant provisions of the CBD, the FAO
Undertaking on Plant Genetic Resources, the ILO Convention 169, the
UNESCO/WIPO Guidelines for Protection of Folklore, the UN Draft
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Declaration on the Rights of Indigenous Peoples, international human

rights declarations, and other relevant international treaties and

processes, while undertaking the above-mentioned reviews;

An independent and transparent assessment of the environmental and

equity implications of WTO in general and TRIPS in particular, with the

involvement of civil society and of relevant international bodies relating

to the CBD, the FAO and WIPO, and taking in particular the ‘precau-

tionary principle’ enshrined in Agenda 21;

A review of Article 31 of TRIPS to ensure its conformity with the pream-

ble, and articles 7 and 8 of TRIPS, as well as article 16 of the CBD. The

aspects of authorization for commercial and non-commercial activity

under Article 31 should be clarified during such review;

Expansion of, or at the very least maintenance of, the exceptions in

Article 27.3(b) of TRIPS, for patenting of life forms; the expansion

should ideally exclude micro-organisms, products and processes

thereof, from patentability;

The definition of the term ‘micro-organism’ should not be expanded to

cover tissues, cells or cell lines or DNA obtained from higher organisms,

including human beings;

Expansion or at the very least maintenance of the sui generis clause

relating to plant variety protection, in order to:

(i) ensure implementation of article 8(j) of the CBD relating to indige-
nous and local communities;

(ii) ensure that full consideration of environmental and ethical
concerns about IPRs on life forms are addressed; and

(iii) allow the completion of a biosafety protocol that establishes
minimum international standards for the environmental safety of
releases of genetically modified organisms.

Amending the provisions of Article 27.3(b) by either deleting the term

‘effective’ in the context of sui generis systems of plant variety protec-

tion, or defining it such that national priority is paramount in the

interpretation of the term, including the following:

(i) Conservation and sustainable use of biodiversity;

(i) Promotion of traditional lifestyles;

(iiiy Promotion of food security and health security;

(iv) Ensuring equitable benefit sharing;

(v) Invoking the precautionary principle;

(vi) Respect of the principles of equity and ethics;

Exploring ways of interpreting and implementing TRIPS that help

achieve the objectives of the CBD;

Measures to prevent the unilateral pressure by some members to coerce

other members to strengthen IPR regimes beyond the TRIPS require-

ments;

Enhancing the scope of Article 23 of TRIPS to strengthen protection of

geographical indications for goods other than wine and spirits, such as

Darjeeling tea;

The scope of Article 22 of the TRIPS should be expanded to protect

denominations relating to geographic origin, and characteristics associ-

ated with a specific region;

Inclusion of requirements (in Article 29 of TRIPS) for disclosure of the

genetic resources and the traditional knowledge used in inventions for
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which IPRs are claimed, the country and community of origin of these
resources and knowledge, and proof of consent having been sought of
the relevant community and equitable benefit-sharing arrangements
having been entered into with them, as required by the CBD;

Steps to ensure that TRIPS implementation and elaboration fulfils all
the objectives stated in Article 7. This should include striking a balance
between rights and obligations, a balance that should take into account
the objectives of the CBD as well as the principles enunciated at the
Earth Summit.

Convention on Biological Diversity (CBD)

The CBD process should take the following measures:

1

C

Assess the relationship of IPRs to access and benefit-sharing provisions,
including in the development of guidelines or best practices for achiev-
ing equitable benefit-sharing from use of genetic resources. In particular,
there should be consideration of mechanisms such as certificates of
origin, evidence of prior consent for access to genetic resource, evidence
of prior approval of indigenous and local communities for access to
traditional knowledge, and disclosure of this evidence in patent applica-
tions;

Evaluation of the impacts of international processes relating to IPRs,
including TRIPS, on the objectives of Article 8(j) of the CBD;
Development of a protocol on the protection of indigenous and local
community knowledge and resource rights;

Providing inputs into the ongoing WIPO processes on ‘new beneficia-
ries’ which are assessing issues relating to protection of traditional
knowledge; and

Development of a code of conduct, or a protocol, on access and benefit-
sharing, especially in relation to the resources and knowledge of
indigenous and local communities, and of ‘developing’ countries; these
steps could be taken up as concrete points for the inter-sessional process
relating to the implementation of Article 8(j), which the CBD COP4 initi-
ated; and of other processes relating to the Biosafety Protocol and the
inter-sessional work on access and benefit-sharing.

Other Processes

Other international processes relevant to IPRs and biodiversity need to take
the following steps:

1

Development of the FAO Undertaking on Plant Genetic Resources, either
in itself or as a protocol under the CBD, should incorporate compre-
hensive protection of indigenous and local community knowledge,
along with provisions to conserve biodiversity and sustainably use
biological resources;

Cooperation at the SAARC! level to jointly conserve biodiversity, achieve
sustainable use, and promote equitable benefit-sharing, especially
through appropriate regional agreements;
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Ensuring that any agreement on databases (eg the proposed Database
Treaty) ensures effective control by communities of their knowledge,
mechanisms that ensure effective and equitable sharing of benefits with
and within communities, and space for communities to define the terms
by which they control access and require benefit-sharing;

At all international forums, setting up of ‘intercultural panels’ to evalu-
ate the terms of ‘cross-cultural transactions’ by which knowledge
relating to biodiversity from one knowledge system is used in another
system, including in dispute-resolution processes.

2 Recommendations Relating to National Regimes

Many countries of the South Asian region are in the process of, or consider-
ing, specific legislation to bring into effect international treaties to which
they are a party. In the development of such legislation, and in relevant non-
legal measures, several steps need to be taken to ensure conservation,
sustainable use, and equitable benefit-sharing.

A
1

Patent Legislation

Countries should exclude from patentability:

(i) All life forms;

(i) Existing traditional/indigenous knowledge (in current or translated
forms), and essentially derived products and processes from such
knowledge; (Use can be made of the European Patent Convention
as a precedent for this, of Article 22 of the CBD for arguments relat-
ing to adverse impact on biodiversity from other international
agreements, and of relevant exemptions provided in the TRIPS
agreement).

Patent applications should include the following:

(i) Disclosure of all places of origin of the material/knowledge used in
the application;

(ii) Disclosure of all communities/persons of origin;

(iiiy Proof of consent having been obtained from the
community/persons of origin;

(iv) Proof of benefit-sharing arrangement having been entered into with
the community/persons of origin, in accordance with relevant
guidelines developed by national authorities;

(v) Disclosure of any previous rejection of application, in the country
or other jurisdictions;

(vi) Prior public notice in all relevant languages in the places and
communities of origin. (Grounds for the above can be derived from
Article 8(j), Article 15 and the clauses relating to national sover-
eignty under the CBD).

The burden of proof should be on the applicant;

Penalties for infringement of any of the above requirements should be

severe and should include revocation of patents if already granted, or

rejection of application, and appropriate compensation to the
aggrieved.
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B  Plant Varieties Protection Legislation

1 In view of the objectives of the CBD, UPOV 1978 or UPOV 1991 do not
provide adequate models for sui generis plant variety protection legisla-
tion. Alternative regimes for providing appropriate models should
contain the features elaborated below;

2 Applications for plant variety protection should include the following:
(i) Disclosure of all places of origin of the material/knowledge used in

the application;

(ii) Disclosure of all communities/persons of origin;

(iii) Proof of consent having been obtained from the community/
persons of origin;

(iv) Proof of benefit-sharing arrangement having been entered into with
the community/persons of origin, in accordance with relevant
guidelines developed by national authorities;

(v) Disclosure of any previous rejection of application, in the country
or other jurisdictions;

(vi) Prior public notice in all relevant languages in the places and
communities of origin;

3 The burden of proof should be on the applicant or plant variety right
holder;

4 Farmers’ Rights should get full treatment under the Act, and their defin-
ition should include: the right to protect farmers’ varieties and
knowledge, to continue having access to biological and other materials
which are important inputs into the farming system, to the cultural and
social conditions which make continued innovation and resource use
possible, and to save, propagate, use, exchange, share or sell varieties
protected under the Act; and the obligation to ensure biodiversity
conservation and sustainable use;

5 Farmers’ Rights should further include the right to sue breeders if the
latters’ claims are not realized, with the burden of proving that the
product complies with the claims being on the breeder;

6 The Act should contain provision for national and local level gene funds,
derived from fees and other levies on plant breeding and the seed indus-
try (other than those covered under agreements with local
communities), which can be utilized for the purpose of supporting in-
situ farmers’ conservation measures and incentives for continued
innovation by farmers;

7 The above funds and other sources should be used to provide a range
of incentives for farmers to carry on conservation, use, and innovation
of agricultural biodiversity, including financial, material, social, and
other incentives;

8 The coverage of the Act should expand on a gradual step-by-step basis,
applying the precautionary principle, following adequate environmental
impact assessments, and assessing their implications for food security;

9 All new varieties being considered for protection should go through an
environmental and social impact assessment to ensure that they do not
threaten agro-biodiversity and community rights, using fully the precau-
tionary principle in cases of uncertainty; the legislation coverage could
expand on a gradual step-by-step basis;
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10 Penalties for infringement of any of the above requirements should be
severe and should include revocation of plant variety protection if
already granted, or rejection of application.

11 All current ex-situ germplasm holdings in the private or public sector
should be required to:

(i) disclose the places of origin;

(ii) disclose the communities/persons of origin;

(iii) repatriate samples of the material, where relevant, to the commu-
nities/persons of origin;

(iv) provide full access to farmers to these holdings; and

(v) seek permission from the communities/persons of origin for any
further use of this material;

12 Extant varieties, as identified by national inventories of biodiversity, will
remain outside the purview of protection granted to industrial or formal
sector breeders.

C Biodiversity Legislation

1 Provisions of the CBD should be given complete legal recognition and
implemented effectively at a national level;

2 Article 8(j) of the CBD should be implemented under national legisla-
tion by:

(i) granting ownership of biogenetic material to local communities;

(ii) recognizing and protecting the traditional knowledge of these
communities, and traditional modes of resource use regulation
and dispute resolution under customary law;

(iii) ensuring the consent and involvement of these communities in the
wider use of their knowledge and practices;

(iv) mandating a series of equitable benefit-sharing measures;
3 Rules should be enacted under the law laying down broad and inclusive
criteria for identifying a ‘community’. An essential criterion for such
identification of a community should be direct dependence on a natural
resource for subsistence;
4 The legislation should require, for both domestic and international
access to biodiversity, prior informed consent, mutually agreed terms,
and burden of proof on the applicant;
5 The legislation should cover not only biological taxa but also biochemi-
cals and other parts derived from such taxa;
6 The appropriate national biodiversity agencies should scrutinize:
(i) market approval for products/ processes coming under the ‘mail-
box’ applications;

(ii) patent application for anything derived from biological resources/
knowledge of local community; and

(iii) other relevant commercial applications from the point of view of:

(iv) whether there is any threat to biological diversity, the environment,
or human health (the precautionary principles should be applied
in case of uncertainty); and

(v) whether there are any adverse implications on the rights of local
communities;

7 Rules should be formulated under the legislation for equitable benefit
sharing;
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8 Appropriate institutions should be created or, where already existing,
empowered to handle the provisions of the legislation;

9 The legislation should recognize that the appropriate local authority
shall have the right of veto over any application referred to the National
Authority and/or have the power to specify any special terms and condi-
tions for regulating such access, which should be mandatory on the
National Authority to incorporate into the scheme that it may formulate
for the specific application;

10 All information relevant to the legislation should be available for public
scrutiny;

11 The biodiversity legislation should come into force prior to the plant
variety legislation;

12 Benefits derived from IPR-related legislation, and from access regula-
tions, should be ploughed back into conservation of biodiversity, and
towards providing incentives for local communities to continue lifestyles
and practices relevant to conservation and sustainable use.

D Protection of Folklore

Current laws for copyright protection are unsuitable for protection of
folklore. Measures should therefore be taken for the development of a sui
generis legislation for protection of folklore based on an understanding of
‘folklore’ as inclusive of the following elements: folk knowledge/practices/
expressions of art, craft, music, scientific belief, architecture, agriculture,
medicine, and conservation of natural resources.

E Geograpbic Indications/Appellations Act

Law should be enacted to protect denominations relating to geographic
origin, and characteristics associated with a specific region. The provisions
of this legislation should provide additional protection as has been provided
for in Article 23 of TRIPS.

F  Other Processes

1 A database (or registry) of the biodiversity and knowledge wealth of the
country should be compiled, consisting of an inventory of all the biolog-
ical and genetic resources, a documentation and evaluation of the uses
of these resources, and clarification of their ownership (local,
state/provincial, national);

2 Any effort to develop registers or databases of indigenous or local knowl-
edge should ensure effective control by communities of their knowledge.
This should include mechanisms that ensure effective and equitable
sharing of benefits with and within communities. Communities should
have the right to define the terms by which they control access and
require benefit-sharing; these terms should be transparent;

3 The capacity of communities and citizens to deal with biodiversity and
IPR issues should be enhanced, through appropriate educational and
training programmes which are culturally sensitive;

4 There is a need to revitalize and strengthen local systems of governance
to ensure the control of communities over their knowledge and
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resources; and in this context there is need for institutional capacity
building at the community level (eg Gram Sabba) to enable their
empowerment;
Appropriate authorities should be set up, where biodiversity and IPR
issues can be continually discussed among a wide range of actors,
including government officials, non-government organisations, local
community members, independent scientists and academics, and
others. Governments should be required to consider the deliberations
of such bodies while developing policies and programmes in these
fields. Such bodies could include, amongst others, a parliamentary
committee on the subject;

Market approval (including in the case of exclusive marketing rights or

product patents) should require the following:

(i) Environmental impact assessment of the product/process being
applied for, covering impacts on environment and public health
(using fully the precautionary principle in the case of uncertainties);

(ii) Assessment of the impacts of the product/process being applied
for, on community rights as defined in relevant national legisla-
tion; and

(iii) Consultation of the national biodiversity agencies in the case of
biological resources and related knowledge.

NOTE

1 South Asian Association for Regional Cooperation.
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THE NAIROBI STATEMENT, FROM AN
INTERNATIONAL CONFERENCE ON TRADE-
RELATED ASPECTS OF INTELLECTUAL PROPERTY
RIGHTS AND THE CONVENTION ON BIOLOGICAL
DIVERSITY, NAIROBI, FEBRUARY 6—7, 1999

Organized by the
African Centre for Technology Studies (ACTS)
in conjunction with the
United Nations Environment Programme (UNEP)
(NOT A CONSENSUS DOCUMENT)

INTRODUCTION

The ‘International Conference on Trade Related Aspects of Intellectual
Property Rights and the Convention on Biological Diversity’ was organized
by the African Centre for Technology Studies (ACTS) in collaboration with
the United Nations Environment Programme (UNEP). It was held at UNEP’s
headquarters in Nairobi, Kenya (February 6-7, 1999) to explore the interac-
tion between the two international agreements. Its specific objectives were
to:

Raise awareness of the interaction between the TRIPS Agreement of the
World Trade Organization (WTO) and the Convention on Biological
Diversity (CBD);

Examine the extent to which the implementation of Article 27(3)(b) of
the TRIPS Agreement may undermine goals and principles of the CBD;
Identify specific ways and means of harmonizing the operations of
Article 27(3)(b) of the TRIPS Agreement and the CBD; and

Generate options for the 1999 review of Article 27(3)(b) of the TRIPS
Agreement.
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The Conference brought together a diverse group of policy-makers,
researchers, private sector members, leading scholars, NGOs, representatives
of ministries for the environment, the Secretariat of the Convention on
Biological Diversity, representatives of the World Intellectual Property
Organization (WIPO), WTO, and a variety of other institutions. The confer-
ence was a dialogue among the various stakeholders. It provided, perhaps for
the first time, an opportunity for many African government officials and NGOs
as well as the private sector to get an understanding of the evolution, nature
and complexities of TRIPS and its relationship with the CBD. Given the diver-
sity of views expressed by many participants and the complexity of the issues,
this statement does not in any way contain and/or represent consensus.

The Conference deliberated and elaborated on the following issues: the
evolution of TRIPS, norm creation under the CBD, the role and perspec-
tives of international institutions, the expansion of intellectual property
protection regimes to cover biological resources, the capacity of developing
countries to influence policy agendas within the WTO, access to and trans-
fer of new technologies, access to and exchange of genetic resources, and
private sector investment in research and development of food technolo-
gies, medicines and the relationship of that to sustainable development.

The Conference made a wide range of observations including the follow-

ing:

¢ Many developing countries, particularly those of Africa, are going
through severe structural adjustment processes and are concerned that
not enough has been done under Article 67 of TRIPS to provide them
with technical assistance for the implementation of the agreement;

¢ Members of the WTO may have underestimated the time it takes to build
genuine institutional capacities with respect to developing countries
fulfilling their obligations under TRIPS;

¢ That the review of Article 27(3)(b) is taking place only four years after
the creation of an entirely new multilateral trade regime;

* That members of the WTO, most of whom are also members of the CBD,
should give themselves time to develop national policy, legislative
models and codes of best practice under the CBD and TRIPS so that the
interaction between Article 27 (3)(b) and the CBD can be more
meaningfully evaluated;

* That members of the WTO will have the opportunity to revisit Article
27(3)(b) in future reviews of TRIPS;

* That international norm-creating bodies that have responsibilities for
developing policies that affect the control, custody and conservation of
biological resources, all have an obligation to allow for an open and delib-
erate consideration of their policies and norm-creating activities; and

¢ That states consider ways in which to build constructive linkage and
policy dialogue between the WTO, the Food and Agriculture
Organization (FAO), the Union for the Protection of Plant Varieties
(UPOV), WIPO, UNEP and the Secretariat for the Convention on
Biological Diversity.
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BACKGROUND

There are growing intense debates about the relationships between TRIPS
and the CBD. These debates are part of the wider concerns regarding trade
and environment nexus. They are really about the control, custody and
conservation of the world’s biological resources. This control, custody and
conservation has become a matter of pervasive concern amongst peoples of
the world.

The debates are being conducted in a number of fora, including the
Conference of Parties to the Convention on Biological Diversity (COPs),
TRIPS Council, WTO’s Trade and Environment Committee, FAO and UPOV.
They have recently been stimulated by a wide range of factors including the
increasing use of biotechnologies to transform living systems. Some of the
decisions made regarding the development and use of these technologies
have not paid sufficient attention to their broader social and ethical dimen-
sions. One area of deep concern is the patentability of living organisms. The
present review of Article 27(3)(b) of TRIPS touches directly upon this area
of concern. In its present form, Article 27(3)(b) amongst other things allows
for the patentability of plants, plant varieties and animals. Its terms directly
affect the economic, social and cultural aspects of developing states, partic-
ularly those of Africa which are custodians of biological stock and associated
traditional knowledge.

African countries have now an opportunity to develop common negoti-
ating positions and strategies for this review, future TRIPS reviews, present
and future reviews of other WTO agreements (eg the Agreement on
Agriculture) as well as negotiating objectives in any round of trade talks. In
their efforts at developing and adopting positions for the review of Article
27(3)(b), these countries should give consideration to the following:

1 Potential cross-linkages between this Article and other provisions of
TRIPS (eg geographical indications), as well as cross-linkages between
TRIPS and other WTO agreements;

2 The need to avoid negotiating bilateral treaties on these matters because
such treaties tend to favour states with the most bargaining power and
negotiating experience;

3 That the Agreement establishing the WTO recognizes the principle of
sustainable development and the need to develop and implement the
world’s trade regime in a way that gives equal recognition to the needs
of all its members;

4 That as Contracting Parties to the CBD they have established a set of
obligations and principles to assert their sovereign rights over genetic
resources, and to protect and promote the rights of their traditional and
local communities; and

5 That they now have the challenge of ensuring that the WTO regime gives
more than symbolic regard to the principle of sustainable development
and provisions of the CBD and related international instruments such
as the International Undertaking on Plant Genetic Resources and UPOV.
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NEXT STEPS

In light of the observations made at the Conference, the following steps
could be taken to ensure that African countries participate in an informed
way in the review of Article 27(3)(b):

1

Informed consultations at the national level should be organized by
various groups, bringing together governmental trade, agriculture, intel-
lectual property and CBD negotiators;

Existing regional bodies such as the Organization for African Unity
(OAU), the UN Economic Commission for Africa (UNECA) and the
African Regional Industrial Property Organization (ARIPO), international
agencies such UNEP, ACTS, WIPO, IPGRI, FAO, international scholars
and a variety of other entities should be quickly mobilized to develop
common African negotiating positions and strategies for the review;
Efforts to raise awareness of the issues associated with the TRIPS-CBD
interface must continue as a matter of priority. In addition, inter-agency
mechanisms (eg inter-ministerial working groups) should be established
to ensure national policy coherence and consistency in the participation
of African states in the CBD Conference of Parties and WTO fora; and
Efforts should be made to build an indigenous capability to gather and
analyse data on a wide range of public policy issues emerging from the
inter-linked complexities of global regulatory regimes. These may allow
the countries to respond to and influence quickly and flexibly the chang-
ing dynamics of these regimes.
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IUCN RECOMMENDATIONS TO THE
CONVENTION ON BIOLOGICAL DIVERSITY,
INTERSESSIONAL MEETING ON THE OPERATIONS
OF THE CONVENTION, 28-30 JUNE 1999

Agenda Item 4.3. The relationship between Inteliectual Property Rights and the
Relevant Provisions of the Agreement on Trade-Related Aspects of Intellectual
Property Rights and the Convention on Biological Diversity

I INTRODUCTION

In decision IV/8 (on Access and Benefit-Sharing), COP4 requested the inter-
sessional open-ended meeting (called for in decision IV/16) to explore
options for access and benefit-sharing mechanisms, to start work on
paragraph 10 of decision IV/15, and to make recommendations for further
work. In decision IV/15 (on the relationship of the Convention with the
Commission on Sustainable Development and biodiversity-related conven-
tions, other international agreements, institutions and processes of
relevance), COP4 stressed the need to ensure consistent implementation of
the CBD and the World Trade Organization (WTO) agreements, including
the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs) ‘...to promote increased mutual supportiveness and integration of
biological diversity concerns and the protection of intellectual property
rights [IPRs]..." (paragraph 9). COP also emphasized the need for further
work to properly understand the relationship between IPRs, the relevant
TRIPs provisions and the CBD (paragraph 10).

The Intersessional Meeting will review the relationship between the
CBD and TRIPs. This is a key opportunity for the Parties to the CBD to
review an issue with major implications for the achievement of the objec-
tives of the CBD.

Decision IV/8 also established a regionally balanced panel of experts on
Access and Benefit Sharing, to meet 4-8 October 1999. This panel will
develop a common understanding of basic concepts and explore all the
options for access and benefit-sharing on mutually agreed terms. The group



Appendix 4 149

will examine relevant case studies submitted to the SCBD, in accordance
with decision IV/9, paragraph 15, and decision I1I/17.

Furthermore, decision IV/6 paragraph 10 requested a report by the
Secretariat to the COP on the impact of trade liberalization on the conser-
vation and sustainable use of agricultural biodiversity.

Other relevant provisions include decision III/17 in which COP3 encour-
aged Governments and relevant international and regional organizations to
conduct case studies of the impacts of IPRs on the achievement of the
Convention’s objectives and to communicate them to the Executive
Secretary for dissemination through the Clearing House Mechanism. COP3
also requested the Secretariat to contact the World Intellectual Property
Organization (WIPO) and link with the WTO for further cooperation and
consultation, as well as to apply for observer status in the Committee on
Trade and Environment of the WTO.

In decision 1I/12, COP2 requested the Executive Secretary to liaise with
the WTO to inform it of the goals and ongoing work of the CBD and to
invite the WTO Secretariat to assist in the preparation of a paper for COP on
synergies and relationship between CBD and TRIPs. The decision also
requested the Executive Secretary to consult with all stakeholders, in partic-
ular private sector and indigenous and local communities, and to undertake
a preliminary study analysing the impact of IPR systems on the conservation
and sustainable use of biological diversity and the equitable sharing of the
benefits derived from its use.

II THE TRIPS PROCESS

The TRIPs Agreement is now the key international agreement promoting
the harmonization of national IPR regimes. TRIPs focuses on four types of
intellectual property rights which are relevant to biodiversity: patents,
geographical indications, undisclosed information (or trade secrets) and
trademarks. Protection and enforcement of IPRs should, according to TRIPs
Article 7 (Objectives), promote technological innovation and the transfer
and dissemination of technology, ‘to the mutual advantage of producers
and users of technological knowledge and in a manner conducive to social
and economic welfare, and to a balance of rights and obligations.’ Article 1
(Nature and Scope of Obligations) makes clear that while WTO Members
are required to implement the provisions of TRIPs, more extensive protec-
tion and enforcement of IPRs is not precluded. Under TRIPs, IPR protection
and enforcement must be non-discriminatory as to the nationality of rights
holders, and any concession granted by a Member to another Member must
be accorded to all other Members ‘immediately and unconditionally’
(Articles 3 & 4).

Article 27.3(b) of TRIPs, which will be reviewed during 1999, is perhaps
the most important in terms of the CBD and its objectives. 27.3(b) provides
for exclusion from patentability for ‘plants and animals other than micro-
organisms, and essentially biological processes for the production of plants
or animals other than non-biological and microbiological processes’.
However, Members shall provide for the protection of plant varieties either
by patents or by an effective sui generis system or by any combination
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thereof. The currently dominant interpretation of an ‘effective sui generis
regime’ is the International Convention for the Protection of New Varieties
of Plants (UPOV Convention). The whole TRIPs Agreement will come up for
review by the TRIPs Council in 2000.

III TRIPs AND CBD — BRIDGING THE GAPS

IUCN has examined the relationship between IPRs, TRIPs and the CBD,
especially under the IUCN Project on Trade and Biodiversity which is looking
at the conflicts and complementarities between the CBD and the interna-
tional trade regime. The recommendations presented here were derived
from work carried out under this project, including the workshop on
Biodiversity Conservation and Intellectual Property Rights convened by IUCN
in Delhi, India, on 29-31 January, 1999. More than 60 people participated in
the workshop, representing academia, government, industry, and NGOs.
Further information on this topic can be found in the IUCN Background
Paper ‘Intellectual Property Rights, Trade and Biodiversity: the Case of Seeds
and Plant Varieties’, included in this package.

In the CBD, the direct reference to IPRs is in Article 16 on Access to and
Transfer of Technology. In paragraphs 1 and 2, Parties undertake to provide
and/ or facilitate access to and transfer of technologies to other Parties under
fair and most favourable terms. Their provision must be on terms which
recognize and are consistent with the adequate and effective protection of
intellectual property rights. Adoption here of the clause beginning ‘adequate
and effective protection’ was specifically to establish a link with the TRIPs
Agreement, which also uses this language. However, paragraph 16.5, which
requires the Parties to cooperate to ensure that patents and other IPRs ‘are
supportive of and do not run counter to’ the CBD’s objectives, implicitly
accepts that conflicts may well arise between certain IPR systems and the
CBD. Other articles of the CBD relevant to IPRs are Articles 1 on objectives,
8(j) on local and indigenous communities, 10 on Sustainable Use, 11 on
Incentive Measures, 15 on Access to Genetic Resources and 17 on Exchange
of Information.

In addressing the COP’s decisions to investigate linkages between IPRs
and the CBD, ways to implement Article 8(j), and to collaborate with WIPO,
IUCN believes that it is important to recognize that major gaps in knowl-
edge remain, including the following:

* How to strike a balance such that rewards and incentives to right-holders
are optimal in terms of the public good.

* How far biodiversity is affected by IPRs for seeds, plant varieties and/or
agrochemicals. It is vital to consider whether and how the precautionary
principle may be applied in the IPR context to minimize the risks
without (a) being construed as an illegal barrier to trade or (b) foreclos-
ing opportunities for developing countries to use IPR law to enhance
their life science and technology capacities.

* Whether IPRs hinder or encourage the transfer of private technologies
supportive of biodiversity conservation to developing countries.

¢ How the application of traditional knowledge and technologies can add
value to genetic resources. Considered as private rights, it is not clear
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how IPRs can act as mechanisms to protect the rights of traditional
knowledge holders.

It must be borne in mind that TRIPs does not require national IPR regimes
to be identical. Countries have the right to adopt higher standards than
TRIPs requires, and they can address CBD-related concerns by imposing
certain requirements on the process of applying for IPR protection, such as
certification of origin, or creating mechanisms within an IPR law to achieve
specific objectives, such as benefit sharing. Current international and
national regimes which have relevance to IPR and biodiversity issues need
to be thoroughly reviewed and strengthened as appropriate to support the
objectives of the CBD. Other processes need to be considered here, includ-
ing the Food and Agriculture Organization (FAO) Undertaking on Plant
Genetic Resources, WIPO and the International Union for the Protection of
New Varieties of Plants (UPOV).

IV OpPTIONS FOR ACTION

TUCN recommends that the Intersessional Meeting informs the Expert Panel
on Access and Benefit Sharing that will meet on 4-8 October 1999 on the
need to:

* identify areas that need to be addressed to ensure consistent implemen-
tation of the CBD and the WTO and comprehensive consideration of
benefit-sharing by COP6 and technology issues by COP7; and

* develop a time-table and modalities to address them, including a possi-
ble recommendation to COP5 on the establishment of an Ad Hoc Expert
Group (in accordance with decision IV/16) to carry out specific work for
SBSTTA in preparation for consideration of benefit-sharing by COP6
and technology issues by COP7.

Possible areas of work drawn from the activities carried out by the ITUCN
Trade and Biodiversity Project that the Panel might want to consider include:

+ identifying best practices, developing guidelines and assessing the
impacts of international processes relating to IPRs, including TRIPs, on
the objectives of the CBD, in particular the implementation of Article
8(j) and 10;

¢ undertaking the above in relationship with the work of the ad hoc open-
ended intersessional working group established in decision IV/9 and in
close collaboration with the representatives of peoples and communi-
ties concerned;

+ considering how trade issues, including IPRs can be addressed in
National Biodiversity Strategies and Action Plans, to set priorities for
action at the national level and clarifying needs at the international
level;

* identifying conflicts and complementarities with other agreements on
these issues, such as the FAO Undertaking and exploring points for
collaboration,;
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exploring the potential of non-patent IPRs such as geographical indica-
tions, petty patents and trademarks for protecting traditional
knowledge, and making the results of these studies widely available to
local communities; and

developing options for sui generis systems for protecting traditional
knowledge that consider the promotion of social justice and equity; the
effective protection of traditional knowledge and resources from
unauthorized collection, use, documentation and exploitation; and the
recognition and reinforcement of customary laws and practice, and
traditional resource management systems, that are effective in conserv-
ing biological diversity.

The Ad Hoc Working Group on Article 8(j) to meet in 2000 might consider
the following options:

where possible, designing ways of recognizing and protecting traditional
knowledge of these communities, and traditional modes of resource
use regulation and dispute resolution under customary law;

ensuring the prior informed consent and involvement of these commu-
nities in the wider use of their knowledge and practices; and
mandating a series of equitable benefit-sharing measures.

IUCN calls on the Intersessional Meeting to recommend COPS5 to:

Request: SBSTTAG to address the impacts of IPRs on the implementa-
tion of the objectives of the CBD, in preparation for consideration of
benefit-sharing by COPG, drawing on the issues and time-table recom-
mended by the Expert Panel on Access, as well as the results of the
meeting of the Ad Hoc Working Group on Article 8(j); and SBSTTAS8 to
consider IPR issues relating to transfer of technology and technology
cooperation in preparation for COP7, which will deal with this subject.
Transmit a report to the WTO, in particular the TRIPs Council, identifying
areas where further knowledge is required, as those identified above. The
report should also include the findings of the Expert Panel on Access and
Benefit-Sharing, including a timetable and modalities to address priority
issues, and the findings of the meeting of the Ad Hoc Working Group on
Article 8(j). The application of the precautionary principle should also be
emphasized.

Implementation at the national level

IUCN identified, through its Trade and Biodiversity Project and the
workshop held on this subject in India, the following options that Parties
might want to consider, while implementing the CBD and other interna-
tional agreements at the national level:

Application of the precautionary principle by excluding plants and
animals from patentability until the environmental and social impacts of
allowing such patents can be assessed; and/or adopting an expansive
interpretation of ordre public and morality.
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Development of legislation covering components of biological diversity
as well as biochemicals and other parts and products derived from such
components. Such legislation could:

— require that, for both domestic and international access to biodiver-
sity, prior informed consent, mutually agreed terms, and burden of
proof on the applicant be included in any plant variety legislation;
and

— recognize that the appropriate local authority could have the right
of veto over any application referred to the National Authority and/or
have the power to specify any special terms and conditions for
regulating such access. Such terms and conditions could be manda-
tory on the National Authority to incorporate into the scheme that it
may formulate for the specific application.

The appropriate national biodiversity agencies could scrutinize:

- market approval for products/ processes coming under the ‘mail-
box’ applications;

- patent applications for inventions derived from biological
resources/local community knowledge; and

—~ other relevant commercial applications to determine whether there
is any threat to biological diversity, the environment, or human
health (the precautionary principle should be applied in case of
uncertainty); and whether there are any adverse implications on the
rights of local communities.

Requirement of more exacting standards of novelty or inventive step so

that the failure of IPR law adequately to protect traditional knowledge is

not compounded by the ability of others to hold patents for inventions
closely derived from such knowledge.

Application of an interpretation of prior art that would take into account

relevant public domain knowledge in any part of the world whether

published or not. Exclude from patentability existing traditional/indige-
nous knowledge (in current or translated forms), and essentially derived
products and processes from such knowledge.

Inclusion of the following elements, where available, in applications for

patents and plant variety protection:

— disclosure of all places of origin of the material/knowledge used in
the application;

— disclosure of all communities/persons of origin;

-~ proof of consent having been obtained from the community/persons
of origin;

— proof of benefit-sharing arrangements with the community/persons
of origin, in accordance with relevant national guidelines;

~ disclosure of any previous rejection of application, in the country or
other jurisdictions; and

— prior public notice in all relevant languages in the places and
communities of origin. (Grounds for the above can be derived from
Article 8(j), Article 15 and the clauses relating to national sover-
eignty under the CBD.)

Protection to Farmers’ Rights in plant varieties protection legislation.

Keeping extant plant varieties, as identified by national inventories of

biodiversity, outside the purview of protection granted to industrial or

formal sector breeders.
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* Development of sui generis legislation with WIPO for protection of
folklore based on an understanding of ‘folklore’ as inclusive of folk
knowledge/practices/expressions of art, craft, music, scientific belief,
religious belief, architecture, agriculture, medicine, and conservation of
natural resources.

* Development of legislation to protect denominations of geographic
origin (characteristics associated with a specific region). The provisions
of this legislation should provide additional protection as provided for
in Article 23 of TRIPs.

Further, in the area of information exchange, the Parties could:

* facilitate technology transfers through greater access to patent libraries
and databases. Parties could improve public access to patent databases
by such means as publishing patent texts on the Internet and using the
clearing-house mechanism of the CBD;

¢ compile a national database (or registry) of biodiversity and traditional
knowledge, consisting of a representative inventory of biological and
genetic resources, documentation and evaluation of the uses of these
resources, and clarification of their ownership (local, state/provincial,
national). The agencies responsible for compiling such databases could
not claim ownership thereof. Effective control by communities of their
knowledge, including mechanisms to ensure effective and equitable
sharing of benefits with and within communities, could be ensured; and

¢ support the development of local knowledge registers for patent
examiners to access, thereby helping to avoid traditional knowledge
being pirated. However, ownership of these registers could not be
claimed, since this would be an infringement of the rights of the knowl-
edge providers.

Concerning institutional development and capacity building, Parties need
to:

* enhance the capacity of communities and citizens to deal with biodiver-
sity and IPR issues, through appropriate educational and training
programmes which are culturally sensitive; and

¢ reinvest benefits derived from IPR-related legislation and from access
regulations in the conservation of biodiversity, to provide incentives for
local communities to conserve and sustainably use biodiversity.

TRIPs negotiations

In response to paragraph 9 of decision II/15, stressing the need to ensure
consistency in implementing the CBD and the WTO agreement, the IUCN
Project on Trade and Biodiversity, and especially the workshop organized in
India, identified the following options for consideration by Parties in the
context of WTO negotiations:

* carrying out an independent and transparent assessment of the environ-
mental and equity implications of WTO in general and TRIPs in
particular, involving civil society and relevant international bodies such
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as the CBD, the FAO and WIPO, taking into particular consideration the

‘precautionary principle’ enshrined in Agenda 21 and CBD;

developing a common strategy on biodiversity-related issues in the 2000

review of TRIPs where interests converge. The same could be done for

the 1999 review of TRIPs Article 27.3(b) to ensure that the full range of

possible options is discussed;

adopting an open and transparent process, involving civil society, of

reviewing article 27.3(b) in 1999 and the review in 2000 of the TRIPs

Agreement overall;

expanding, or at the very least maintaining, the exceptions in Article

27.3(b) of TRIPs, for patenting of life forms; the expansion could

exclude micro-organisms, products and processes thereof, from

patentability;

extending the compliance periods for 27.3(b) for developing and least

developed countries;

amending the provisions of Article 27.3(b) by defining it such that

national priority is paramount in the interpretation of the term sui

generis, including the following:

—~ conservation and sustainable use of biodiversity;

- promotion of sustainable traditional lifestyles;

— promotion of food security and health security;

— ensuring equitable benefit sharing;

- invoking the precautionary principle; and

- respect of the principles of equity and ethics;

considering that the definition of the term ‘micro-organism’ not be

expanded to cover tissues, cells or cell lines or DNA obtained from

higher organisms, including human beings;

adopting an expansive interpretation of the sui generis clause relating

to plant variety protection, in order to:

—~ ensure implementation of article 8(j) of the CBD relating to indige-
nous and local communities;

— ensure that the full range of environmental and ethical concerns
about IPRs on life forms are addressed; and

— allow the completion of a biosafety protocol that establishes
minimum international standards for the environmental safety of
releases of genetically modified organisms;

enhancing the scope of Article 23 of TRIPs to strengthen protection of

geographical indications for goods other than wine and spirits and

expanding the scope of Article 22 of TRIPs to protect denominations

relating to geographic origin, and characteristics associated with a

specific region;

including requirements (in Article 29 of TRIPs) for disclosure of the

genetic resources and the traditional knowledge used in inventions for

which IPRs are claimed, the country and community of origin of these

resources and knowledge, and proof of consent having been sought

from the relevant community and equitable benefit-sharing arrange-

ments having been entered into with them, as required by the CBD; and

reviewing Article 31 of TRIPs to ensure its conformity with the pream-

ble, and Articles 7 and 8 of TRIPs, as well as article 16 of the CBD. The

aspects of authorization for commercial and non-commercial activity

under Article 31 would need to be clarified during such review.
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Other Relevant Fora

Further, IUCN identified possible measures Parties might want to consider
in other international processes relevant to IPRs and biodiversity, including:

ensuring that the development of the FAO Undertaking on Plant Genetic
Resources, either in itself or as a protocol under the CBD, incorporates
comprehensive protection of indigenous and local community knowl-
edge, along with provisions to conserve biodiversity and sustainably use
biological resources;

providing inputs into the ongoing WIPO processes on ‘new beneficia-
ries’ which are assessing issues relating to protection of traditional
knowledge; and

ensuring that any agreement on databases (eg, the proposed Database
Treaty) ensures effective control by communities of their knowledge,
mechanisms that ensure effective and equitable sharing of benefits with
and within communities, and space for communities to define the terms
by which they control access and require benefit-sharing.
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the ways in which the natural habitats of these plants can be protected from damage
or destruction, provide information on establishing drug discovery efforts, and
explore the ethical issue of IPRs pertaining to tropical resources and their diverse
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Abstract: Biodiversity conservation in the face of rapid technological change and
the commercialization of biological resources raises fundamental scientific,
economic, socio-political and ethical questions. Most of the world’s biodiversity is
located in the South. The North and its private industry use the countries of the
South as reservoirs of genetic resources to develop new products. The diversity of
the living world has become the raw material for the new biotechnologies and the
object of patent claims. This book presents the views of grassroots NGOs, journal-
ists, industrialists and policy makers who gathered in Switzerland in 1994 to answer
a question which was also the title of the conference: ‘Are plants and Indians becom-
ing raw materials for the gene industry?” The response of most contributors is very
much in the affirmative.
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tions of TRIPS for biological resources. Establishing IPRs to products derived from
genetic resources is necessary but not sufficient for bioprospecting and the long-
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Title: Legal Claims to Biogenetic Resources: Proceedings of the International
Workshop

Conference Name: Legal Claims to Biogenetic Resources

Conference Location: Berne

Publisher: Swiss National Science Foundation

Volume: National Research Program 42: Foreign Policy

Date: 17 June 1997

Keywords: genetic resources, bioprospecting, IPRs, farmers’ rights, CBD, traditional
knowledge, Europe, TRIPS, sui generis

Abstract: Proceedings of a workshop that sought to contribute to the evolution of
the Swiss position vis-a-vis the CBD. In view of the re-negotiation of Article 27.3b of
TRIPS, which offers the opportunity to create a new (sui generis) system for the
protection of plant varieties, the discussions and presentation focused on the
question as to whether IPRs are an adequate instrument to secure traditional
resource rights. Speakers represented industry, government, NGOs, and academe.

Editor: Bilderbeek, S

Reference Type: Edited Book

Year: 1992

Title: Biodiversity and International Law: the Effectiveness of International
Environmental Law

City: Amsterdam, Oxford, Washington DC, Tokyo

Publisher: 10S Press

Keywords: international law, biodiversity, CBD, UNEP, UNDP, UNCTAD, NGOs,
common heritage, conservation

Abstract: Deals with various legal issues concerning biodiversity: international
environmental law and the preservation of biodiversity; the effectiveness of interna-
tional environmental law; institutional change and the effectiveness of international
law; and the role of NGOs.

Author: Biolndustry Association

Reference Type: Report

Year: 1996

Title: Innovation from Nature: The Protection of Inventions in Biology

City: London

Institution: Biolndustry Association

Keywords: patents, ethics, biotechnology, IPRs, biodiversity

Abstract: This report contains contributions that set out the important issues in the
patenting of biotechnological inventions. The publication is intended to contribute
to an informed discussion of the ethics and regulation of biotechnology, with partic-
ular reference to the forthcoming debate in Europe on the new Directive for the
Legal Protection of Biotechological Inventions. The report was prepared by the
Biolndustry Association’s Intellectual Property Advisory Committee.
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Author: Biothai/GRAIN

Reference Type: Report

Year: 1998

Title: Road Maps to a Peoples’ Sui Generis Rights Plan of Action

City: Bangkok

Institution: Biothai & GRAIN

Keywords: CBD, farmers’ rights, IPRs, UPOV, TRIPS, patents

Abstract: Proceedings of an international NGO seminar that sought to elaborate a
coherent response to the TRIPS provision allowing for a sui generis alternative to
patents for protection of plant varieties. The main outcomes of the seminar were the
Thammasat Resolution and a Plan of Action.

Author: Blixt, S

Reference Type: Book Section

Year: 1994

Title: The Role of Genebanks in Plant Genetic Resource Convention under the
Convention on Biological Diversity

Editor: Krattiger, A F; McNeely, J A; Lesser, W H; Miller, K R; Hill, Y St; Senanayake,
R

Book Title: Widening Perspectives on Biodiversity

City: Gland & Geneva

Publisher: ITUCN & JAE

Pages: 255-261

Keywords: CBD, genetic resources, agriculture

Abstract: Explains role of genebanks in plant genetic resource conservation. Urges
increased transfers of knowledge and technology to developing countries.
Conventional genebanks need additional funds to play a role in implementing the
CBD.

Editor: Bodeker, G; Bhat, K K S; Burley, J; Vantomme, P

Reference Type: Edited Book

Year: 1997

Title: Medicinal Plants for Forest Conservation and Health Care

Series Title: FAO Non-Wood Products Series

City: Rome

Publisher: FAO

Volume: 11

Keywords: medicinal plants, conservation, health, traditional medicine, IPRs
Abstract: Collection of papers that clarify the many policy and technical issues
associated with the conservation, use, production and trade of medicinal plants.
Subjects covered include assessment and management of the medicinal plant
resource base; harvesting and processing issues; trade issues; and intellectual
property rights regarding traditional medicines of indigenous peoples.

Author: Boyle, J

Reference Type: Book

Year: 1996

Title: Shamans, Software and Spleens: Law and the Social Construction of the
Information Economy

City: Cambridge

Publisher: Harvard University Press

Keywords: Moore, IPRs, copyright

Abstract: Author uses his legal background to construct a social theory of the infor-
mation society. Central to the analysis is a critique of the notion of authorship upon
which Western IPRs are founded. This notion is blamed for the restriction of infor-
mation and stifling of innovation under existing IPR regimes.
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Author: Bragdon, S H; Downes, D R

Reference Type: Report

Year: 1998

Title: Recent Policy Trends and Developments Related to the Conservation, Use and
Development of Genetic Resources

City: Rome

Institution: International Plant Genetic Resources Institute

Date: June 1998

Type: Issues in Genetic Resources

Report Number: 7

Keywords: sui generis, IPRs, UPOV, TRIPS, genetic resources, CBD, farmers’ rights
Abstract: The erosion of genetic resources continues at an alarming pace.
Simultaneously, technologies which develop and make use of these resources
outpace the ability of laws and societies to understand and cope with them. Spurred
by technological advances, appreciation of the monetary and non-monetary value of
genetic resources has grown, leading to increasing conflict over rights and responsi-
bilities for these resources. Developments in international and national law and
policy over the past five years have significantly changed the policy environment
relating to the management and control of genetic resources. The task of discerning
all the issues of relevance to the conservation and management of genetic resources
and then integrating them into consistent policy is extremely complex. This paper
analyses developments in the past five years, identifying cross-cutting issues and
trends that have emerged including farmers’ rights and interests of indigenous and
local communities, benefit-sharing, access to genetic resources, patenting and indus-
try trends, and sui generis protection of plant varieties.

Author: Bravo, E

Reference Type: Book

Year: 1996

Title: Biodiversidad y Derechos de Los Pueblos

City: Quito

Publisher: Accion Ecologica

Keywords: biodiversity, conservation, IPRs

Abstract: A guide to biodiversity conservation, bioprospecting and IPRs. Chapters
are arranged under the following headings: (i) biodiversity: a strategic resource; (ii)
Biopiracy; (iii) Biodiversity and food security; and (iv) IPRs or collective rights. The
book is rich in case studies which justify concerns of people in South America about
biopiracy. (In Spanish.)

Author: Brush, S B

Reference Type: Journal Article

Year: 1993

Title: Indigenous Knowledge of Biological Resources and Intellectual Property
Rights: The Role of Anthropology

Journal: American Anthropologist

Volume: 95

Issue: 3

Pages: 653-686

Keywords: genetic resources, traditional knowledge, common heritage, IPRs,
agriculture, conservation, NCI, Shaman Pharmaceuticals, anthropology

Abstract: IPRs for ethnobiological knowledge have been proposed as a way to
compensate indigenous peoples. Four obstacles are critical: whether general and
collective knowledge can be protected; whether certain indigenous groups can claim
exclusive control over knowledge and resources; the uncertain status of indigenous
peoples; and the lack of a well-developed market for biological resources or tradi-
tional knowledge. Anthropologists can play a critical role in the debate by providing
analysis and ethnobiological information.
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Author: Brush, S B

Reference Type: Report

Year: 1994

Title: Providing Farmers’ Rights through in situ Conservation of Crop Genetic
Resources

City: Rome

Institution: FAO

Type: Commission on Plant Genetic Resources, First Extraordinary Session, 7-11
November 1994

Report Number: Background Study Paper No 3

Keywords: IPRs, farmers’ rights, genetic resources, conservation, agriculture,
contracts, bioprospecting

Abstract: Explains how the needs for conservation and equity can be joined and
resolved through internationally sponsored programmes for iz situ conservation of
crop germplasm. The first major conclusion is that in situ conservation is a viable
and necessary addition to the existing strategies to preserve plant genetic resources
for agriculture. The second is that market financing, whether through IPRs or
contracts, is untenable for financing plant genetic resource conservation for agricul-
ture. The author recommends financing farmers’ rights and in situ conservation
through a multilateral trust fund.

Editors: Brush, S B; Stabinsky, D

Reference Type: Edited Book

Year: 1996

Title: Valuing Local Knowledge: Indigenous Peoples and Intellectual Property Rights
City: Covelo, CA

Publisher: Island Press

Keywords: IPRs, indigenous peoples, traditional knowledge, conservation
Abstract: Papers from the 1993 conference on IPR and Indigenous Knowledge,
which took place in Lake Tahoe, California. Includes sections on equity and indige-
nous rights, conservation, knowledge, and policy options and alternatives.

Author: Brush, S B

Reference Type: Book Section

Year: 1996

Title: Is Common Heritage Outmoded?

Editor: Brush, S B; Stabinsky, D

Book Title: Valuing Local Knowledge: Indigenous Peoples and Intellectual Property
Rights

City: Covelo, CA

Publisher: Island Press

Keywords: common heritage, traditional knowledge, IPRs, genetic resources, CBD,
conservation, agriculture

Abstract: Writer argues that biological resources are and should remain common
heritage of mankind. IPRs can be justified on utilitarian grounds but are inappropri-
ate and impracticable for conservation and indigenous knowledge. Instead he
advocates public subsidy approach.

Author: Brush, S B

Reference Type: Journal Article

Year: 1998

Title: Bio-cooperation and the Benefits of Crop Genetic Resources: the Case of
Mexican Maize

Journal: World Development

Volume: 26

Issue: 5
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Pages: 755-766

Keywords: bioprospecting, contracts, genetic resources, agriculture, Mexico,
contracts

Abstract: Concern for equity and conservation has prompted the creation of
bioprospecting contracts for biological resources from developing countries. One
potential type of contract is between farmers who provide crop genetic resources and
seed companies or agencies that use these resources. Theoretically bio-contracts will
reward peasant farmers for preserving genetic resources and balance equities between
farmers and seed companies. Using maize from Mexico as a case study, this paper
concludes that contracting is problematic on both efficiency and equity grounds. ‘Bio-
cooperation’ is presented as an alternative. Institutional support and licensing
agreements that support human capital development are proposed as alternatives.

Author: Busch, L

Reference Type: Journal Article

Year: 1995

Title: Eight Reasons Why Patents Should Not Be Extended to Plants and Animals
Journal: Biotechnology and Development Monitor

Issue: 24

Pages: 2—4

Keywords: patents, IPRs, biotechnology

Abstract: Biotechnology industry interests normally call for an extension of patents
to plants and animals as a requirement to stimulate investments in biotechnological
research, and to insure the wide distribution of the benefits from such research. The
author, on the other hand, questions whether such an extension will serve this
purpose. If IPRs must be extended to living organisms, he argues, another legal form
would be needed.

Author: Butler, B; Pistorius, R

Reference Type: Magazine Article

Year: 1996

Title: How Farmers’ Rights Can Be Used to Adapt Plant Breeders’ Rights

Magazine: Biotechnology and Development Monitor

Issue Number: 28

Pages: 7-11

Keywords: UPOVY, farmers’ rights, sui generis, IPRs

Abstract: To curb the negative effects of UPOV 1991, the authors propose a remuner-
ation system that would compensate breeders without recognizing intellectual
property rights as such.

Author: Buttel, F H; Belsky, J

Reference Type: Journal Article

Year: 1987

Title: Biotechnology, Plant Breeding, and Intellectual Property: Social and Ethical
Dimensions

Journal: Science, Technology, & Human Values

Volume: 12

Issue: 1

Pages: 31-49

Keywords: biotechnology, IPRs, UPOV, agriculture, USA

Abstract: Provides an overview of the development of the seed industry in the US,
particularly in relation to public plant breeding institutions that have both supported
and competed with private sector efforts. Also discusses major types of IPR arrange-
ments pertaining to private plant breeding and identifies several crucial issues in
proprietary protection of plant breeding inventions.
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Author: Byrne, N

Reference Type: Journal Article

Year: 1993

Title: Plant Breeding and the UPOV

Journal: Review of European Community and International Environmental Law
Volume: 2

Issue: 2

Pages: 136-140

Keywords: UPOV, agriculture, genetic resources

Abstract: Contests view that breeders’ rights is a licence to ‘pillage’ resources of
Third World countries and denies that the Union for the Protection of New Varieties
of Plants (UPOV) system is to blame for erosion of genetic diversity of crop plants.
Furthermore, he argues that if UPOV breeders’ rights are not allowed to prevail over
farmers’ rights, the industrial system will replace UPOV with a stronger system of
protection.

Author: Calle, R

Reference Type: Journal Article

Year: 1996

Title: Juridical and Sociocultural Problems on the Definition of a Law Concerning
Property, Usage and Access to Genetic Resources in Colombia

Journal: Journal of Ethnopharmacology

Volume: 51

Pages: 127-46

Keywords: Colombia, patents, IPRs, biotechnology, CBD, Andean Pact, UPOV, tradi-
tional knowledge

Abstract: The property, usage, and access to genetic resources is today one of the
primary topics in international business, as a result of the strategic importance of
the resources for the biotechnology industry. This paper describes some of the
technical, juridical, and socio-cultural difficulties that Colombia has to confront in
order to set appropriate guidelines on patenting living organisms, and on the access
and usage of genetic resources.

Author: Cameron, J; Makuch, Z

Reference Type: Report

Year: 1995

Title: The UN Biodiversity Convention and the WTO TRIPS Agreement:
Recommendations to Avoid Conflict and Promote Sustainable Development
City: Gland

Institution: World Wide Fund For Nature

Type: Discussion Paper

Keywords: TRIPS, CBD, UPOV, IPRs

Abstract: Negotiation of the CBD took place with little discussion of linkages to
GATT-TRIPS. The authors analyse the relationship and potential conflicts between
these two agreements and make recommendations to defuse any such conflicts and
ensure that the objectives of the CBD are not undermined by TRIPS.

Editors: Chadwick, D J; Marsh, J

Reference Type: Edited Book

Year: 1994

Title: Ethnobotany and the Search for New Drugs

Series Title: Ciba Foundation Symposium (185)

City: Chichester

Publisher: John Wiley & Sons

Keywords: ethnobiology, IPRs, pharmaceuticals, medicinal plants, traditional
medicine, NCI, ethnopharmacology
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Abstract: Contains papers and discussions from a symposium which presented
studies of traditional medicine around the world and debated ways to encourage
conservation of natural habitats and cultivation of medicinal plants. IPR are consid-
ered, including the application of patent laws and methods of compensation for the
local communities.

Author: Challa, J; Kalla, J C

Reference Type: Journal Article

Year: 1995

Title: World Trade Agreement and Trade-Related Aspects of Intellectual Property
Rights-Relevance to Indian Agriculture

Journal: Commonwealth Agricultural Digest

Volume: 4

Pages: 1-20

Keywords: WTO, TRIPS, IPRs, India, agriculture

Abstract: Defines ‘intellectual property’, explains its origin and the development of
IPR laws in India. The article also considers the implications of the global IPR regime
for Indian agriculture, arguing that the new regime offers both a challenge and an
opportunity for the country.

Author: Christie, A

Reference Type: Journal Article

Year: 1988

Title: The Novelty Requirement in Plant Breeders’ Rights Law

Journal: International Review of Industrial Property and Copyright Law

Volume: 19

Issue: 5

Pages: 646-657

Keywords: UPOV

Abstract: According to the author’s analysis of the (pre-1991) UPOV Convention,
the distinctness requirement is considered to be quite different from the novelty
requirement of patent law. Consequently, a publicly known but not previously
commercialized plant variety is protectable under the system whether or not the
applicant was the first to breed the variety.

Author: Christie, A

Reference Type: Journal Article

Year: 1989

Title: Patents for Plant Innovation

Journal: European Intellectual Property Review

Issue: 11

Pages: 394408

Keywords: patents, UPOV, EU

Abstract: Study of plant patenting that reviews the availability of patent protection
for plant innovation, analyses the scope of such protection, and considers the issues
from an international perspective, but with particular reference to the European
Community.

Author: Cleveland, D A; Murray, S C

Reference Type: Journal Article

Year: 1997

Title: The World’s Crop Genetic Resources and the Rights of Indigenous Farmers
Journal: Current Anthropology

Volume: 38

Issue: 4

Pages: 477-514
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Keywords: genetic resources, agriculture, indigenous peoples, IPRs, contracts,
farmers’ rights, human rights, environmental rights

Abstract: Farmer or folk crop varieties developed over many generations by indige-
nous farmers are an important component of global crop genetic resources for use
by both industrial and indigenous agriculture. Currently there is a debate between
advocates of indigenous farmers’ rights in their folk varieties and the dominant
world system, which vests IPRs to crop genetic resources only in users of those
resources for industrial agriculture. While indigenous peoples at the individual and
group levels do have a broad range of IPRs in their folk varieties, they define and use
them differently from the industrial world. Therefore industrial world IPRs are gener-
ally inappropriate for protecting the IPRs of indigenous farmers, but some could be
used effectively, To meet indigenous farmers’ need for protection, new approaches
are being developed that embed indigenous farmers’ rights in folk varieties in
cultural, human, and environmental rights. More research on the cultural, social,
and agronomic roles of folk varieties, ongoing negotiation of the meaning of key
concepts such as ‘crop genetic resources’, ‘rights’, and ‘indigenous’, and an empha-
sis on a common goal of sustainability will help to resolve the debate.

Author: The Corner House

Reference Type: Report

Year: 1997

Title: No Patents on Life! A Briefing on the Proposed EU Directive on the Legal
Protection of Biotechnological Inventions

City: Sturminster Newton, UK

Institution: The Corner House

Keywords: patents, EU

Abstract: Condemnation of ‘patenting life’, which rebuts the argument that without
patents fewer health care products will become available. Moreover, the paper
argues that life patents hinder research, restrict the research agenda, restrict compe-
tition, exploit public-funded research, restrict access to treatment, enable companies
to capture markets at the expense of jobs, and legalize biopiracy.

Author: Correa, CM

Reference Type: Journal Article

Year: 1992

Title: Biological Resources and Intellectual Property Rights

Journal: European Intellectual Property Review

Volume: 14

Issue: 5

Pages: 154-157

Keywords: genetic resources, IPRs, farmers’ rights, patents, UPOV

Abstract: Describes the emerging international IPR regime concerning genetic
resources, with particular emphasis on Farmers’ Rights, patents and the UPOV
Convention. The author considers the implications of these for developing countries
and the possible options.

Author: Correa, CM

Reference Type: Report

Year: 1994

Title: Sovereign and Property Rights over Plant Genetic Resources

City: Rome

Institution: Food and Agriculture Organization

Type: Commission on Plant Genetic Resources Background Study Paper No 2
Keywords: genetic resources, FAO, IUPGR, IPRs, patents, UPOV, TRIPS, trade secrets,
appellations of origin, folklore, farmers’ rights, CBD
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Abstract: Deals with the concept of sovereign rights and its application to plant
genetic resources, particularly in the context of the IUPGR and the CBD; analyses
the applicability and extent of IPRs over plant genetic resources; and discusses the
so-called ‘informal’ innovations and the implementation of farmers’ rights at the
national and international level.

Author: Correa, CM

Reference Type: Book Section

Year: 1996

Title: Intellectual Property Rights and Agriculture: Strategies and Policies for
Developing Countries

Editor: Van Wijk, J; Jaffe, W

Book Title: Intellectual Property Rights and Agriculture in Developing Countries
City: Amsterdam

Publisher: University of Amsterdam

Pages: 100-113

Keywords: IPRs, agriculture, geographical indications

Abstract: The paper deals first with the different IPRs that are relevant to agricul-
ture. Second, it considers the relevance of such rights. It is suggested that the
‘technological distance’ and varying degrees of ‘technical protection’ explain to a
great extent differences in the relative importance of IPRs in agriculture. Thirdly, the
system of plant genetic resources is briefly described. The tension between conser-
vation goals and the diffusion of modern varieties is addressed. Finally, the paper
considers the requirements and difficulties in developing special IPRs to protect
traditional varieties.

Author: Cosbey, A

Reference Type: Report

Year: 1996

Title: The Sustainable Development Effects of the WTO TRIPS Agreement: A Focus
on Developing Countries

City: Winnipeg

Institution: International Institute for Sustainable Development

Keywords: TRIPS, IPRs, patents, UPOV, biodiversity, CBD, pharmaceuticals, agricul-
ture

Abstract: This paper examines the TRIPS Agreement and analyses those areas in
which the Agreement will impact on sustainable development in developing
countries such as Pakistan. Sustainable development, throughout the paper,
embraces the fundamentally interrelated concerns of environment, development
and economy. After brief introductions to the Agreement itself, and to the concept of
IPRs, the paper examines the possible effects of the Agreement, focusing on agricul-
ture, manufacturing and copyrighted goods. It ends by proposing a number of policy
actions which might contribute to sustainable development in the context of the
Agreement, and suggesting ways to interpret provisions to developing countries’
advantage.

Author: Costa e Silva, E da

Reference Type: Journal Article

Year: 1995

Title: The Protection of Intellectual Property for Local and Indigenous Communities
Journal: European Intellectual Property Review

Volume: 17

Issue: 11

Pages: 546-549

Keywords: indigenous peoples, TRIPS, CBD, IPRs
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Abstract: Presents and analyses recent legislative processes in Latin America relevant
to the intellectual property rights of indigenous peoples. These processes are
concerned with national and regional implementation of GATT-TRIPS in conformity
with the requirements of the CBD vis-d-vis indigenous peoples.

Author: Costa e Silva, E da

Reference Type: Report

Year: 1996

Title: Biodiversity-Related Aspects of Intellectual Property Rights

City: Tokyo

Institution: United Nations University

Type: UNU/IAS Working Paper

Keywords: Brazil, IPRs, CBD, TRIPS, biodiversity, conservation

Abstract: Reviews legal developments internationally and in Brazil relating to biodi-
versity conservation and IPRs. One of the greatest challenges the international
community faces is to determine a balance between the common interests of biodi-
versity conservation and the private interest related to the activities of industries
which use biodiversity resources as a main source of materials. This balance is hard
to achieve. An IPR framework must consider the particular characteristics of access
to genetic resources, technology transfer agreements, biotechnology and the protec-
tion of traditional knowledge and practices.

Author: Crespi, S

Reference Type: Journal Article

Year: 1995

Title: Biotechnology Patenting: The Wicked Animal Must Defend Itself

Journal: European Intellectual Property Review

Volume: 9

Pages: 431-441

Keywords: IPRs, biotechnology, CBD, neem, Biotics, contracts, farmers’ rights
Abstract: Vigorous defence of biotechnology patents. The author dismisses the
objections to such patents, such as ethics and morality, and argues that ‘patenting
life’ is a meaningless slogan.

Author: Crucible Group

Reference Type: Book

Year: 1994

Title: People, Plants and Patents: The Impact of Intellectual Property on Trade, Plant
Biodiversity, and Rural Society

City: Ottawa

Publisher: International Development Research Centre

Keywords: biodiversity, conservation, agriculture, IPRs, patents, IARCs, farmers’
rights, breeders’ rights, UPOV, INBio

Abstract: Decisions about IPRs, particularly for plants, have major implications for
food security, agriculture, rural development, and the environment for every country
in the world. For the developing world in particular, the impact of IPRs on farmers,
rural societies, and biodiversity will be profoundly important. In this fast-changing
and politicized field, this book identifies and examines the major issues and the
range of policy alternatives including consensus positions and the various conflict-
ing viewpoints.

Author: Dawkins, K; Suppan, S

Reference Type: Report

Year: 1996

Title: Sterile Fields: The Impacts of Intellectual Property Rights and Trade on
Biodiversity and Food Security. With Case Studies from the Philippines, Zimbabwe
and Mexico
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City: Minnesota, US

Institution: Institute for Agriculture and Trade Policy

Date: November

Keywords: Philippines, Zimbabwe, Mexico, IPRs, WTO, TRIPS, agriculture, biodiver-
sity

Abstract: Presents the negative impacts of IPRs and free trade on biodiversity and
food security, concluding with a series of recommendations to respond to these
conflicts. The paper contains reports on the present situation in three developing
countries: the Philippines, Zimbabwe and Mexico.

Author: Dawkins, K

Reference Type: Magazine Article

Year: 1997

Title: US Unilateralism: A Threat to Global Sustainability?

Magazine: Bridges

Volume: 1

Issue Number: 4

Pages: 11

Keywords: TRIPS, CBD, IPRs, USA, Thailand, traditional medicine

Abstract: When the Thai government received a letter from the US State Department
questioning the TRIPS-compatibility of its draft legislation allowing Thai healers to
register traditional medicines, a storm of protest was aroused. This case exemplifies
how the US continues to threaten and punish countries for their ‘unsatisfactory’ IPR
laws. The author considers such actions as being threatening also to global environ-
mental sustainability.

Author: de Alencar, G; van der Ree, M

Reference Type: Magazine Article

Year: 1996

Title: 1996: An Important Year for Brazilian Biopolitics?

Magazine: Biotechnology and Development Monitor

Issue Number: 27

Pages: 21-22

Date: June

Keywords: Brazil, genetic resources, CBD, TRIPS, patents

Abstract: In 1996, the Brazilian Congress and the Federal Government concluded
an enduring five-year debate on patents by adopting a new patent law. Late in 1995,
the ‘Access to Genetic Resources Bill’ was proposed by the Senate, which will deepen
the debate regarding the implementation of the CBD.

Author: de Kathen, A

Reference Type: Journal Article

Year: 1996

Title: The Impact of Transgenic Crop Releases on Biodiversity in Developing
Countries

Journal: Biotechnology and Development Monitor

Issue: 28

Pages: 10-14

Keywords: biodiversity, biosafety, GMOs

Abstract: An increasing number of transgenic crops are deliberately released into
centres of biodiversity, which are mostly found in developing countries. Since these
centres are important for the future of the world’s major food crops, there is great
concern about the potential ecological impact of these releases. Information and
knowledge about the ecological impact are, however, still marginal. This article
focuses on hypothetical risks, with the potato serving as an example.
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Author: Dhar, B; Chaturvedi, C

Reference Type: Journal Article

Year: 1998

Title: Introducing Plant Breeders’ Rights in India: A Critical Evaluation of the
Proposed Legislation

Journal: Journal of World Intellectual Property

Volume: 1

Issue: 2

Pages: 245-262

Keywords: India, IPRs, breeders’ rights, UPOV, TRIPS

Abstract: The authors analyse critically the key features of proposed Indian legisla-
tion on plant variety protection. They reflect upon the manner in which the
respective interests of the farmers and commercial breeders have been taken into
consideration. The article underscores the importance of looking beyond the narrow
confines of the system which recognizes the contribution only of the commercial
plant breeders in the progress of agriculture.

Author: Downes, D

Reference Type: Book Section

Year: 1995

Title: The Convention on Biological Diversity and the GATT

Editor: Goldberg, D; Housman, R; Van Dyke, B; Zaelke, D

Book Title: The Use of Trade Measures in Select Multilateral Environmental
Agreements

City: Geneva

Publisher: United Nations Environment Programme

Volume: 10

Series Title: Environment and Trade Series

Keywords: CBD, GATT, TRIPS, genetic resources, biotechnology

Abstract: This chapter discusses the relationships between trade-related provisions
of the CBD and the GATT/WTO. The Convention is generally consistent with the
GATT/WTO and has such a large and growing number of parties that trade challenges
appear unlikely. Nevertheless, issues of compatibility with GATT/WTO could arise in
interpreting and implementing certain provisions. The likelihood that questions will
arise depends upon future developments that are difficult to predict, such as trends
in the market value of genetic resources and in national capacities for biotechnol-

ogy.

Author: Downes, D

Reference Type: Report

Year: 1997

Title: Using Intellectual Property as a Tool to Protect Traditional Knowledge:
Recommendations for Next Steps

City: Washington DC

Institution: Center for International Environmental Law

Type: CIEL Discussion Paper prepared for the Convention on Biological Diversity
Workshop on Traditional Knowledge. Madrid, November 1997 (discussion draft)
Keywords: geographical indications, patents, IPRs, traditional knowledge, trade-
marks, CBD

Abstract: Although IPRs currently provide limited incentives to communities, it is
argued that some form of IPRs could be a valuable tool for communities to use to
control their traditional knowledge and gain greater shares of the benefits. CBD
Parties are urged to explore possible modifications to existing IPRs, or the creation
of sui generis rights, that could accomplish these goals. Various recommendation
are proposed, including: exploring the use of geographical indications, trademarks
and authors’ moral rights; supporting the establishment of national and interna-
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tional registries of traditional knowledge; and considering a requirement for patent
applicants to disclose traditional knowledge and its origin as well as the origin of
genetic resources used in the invention.

Author: Doyle, J

Reference Type: Journal Article

Year: 1985

Title: Biotechnology Research and Agricultural Stability

Journal: Issues in Science and Technology

Volume: 2

Issue: 1

Pages: 111-124

Keywords: biotechnology, agriculture

Abstract: Argues that biotechnology should be applied in ways that lower costs to
farmers, reduce chemical dependency, increase production efficiency, broaden
genetic diversity, and enhance biological and economic stability. However, many of
these goals are unlikely to be achieved without policy changes.

Author: Duessing, ] H

Reference Type: Book Section

Year: 1996

Title: The Role of Intellectual Property Rights in the Exploitation of Plant Genetic
Resources and for Technology Transfer under the Convention on Biological Diversity
Editor: Brush, S B; Stabinsky, D

Book Title: Valuing Local Knowledge: Indigenous Peoples and Intellectual Property
Rights

City: Covelo, CA

Publisher: Island Press

Keywords: genetic resources, IPRs, CBD, CGIAR, FAQ, agriculture, breeders’ rights,
biotechnology, technology transfer

Abstract: Analyses CBD from pro-business perspective. National sovereignty is now
a kind of property right, but it does not adequately protect a biological resource
once it leaves the legal domain or control of a culture (for example through the
CGIAR system). This makes it difficult to implement important parts of the conven-
tion. Standardized international IPRs with acceptance of national sovereignty over
genetic resources point to a solution.

Author: Dutfield, G

Reference Type: Report

Year: 1997
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Institution: African Centre for Technology Studies

Type: Biopolicy International

Report Number: 19

Keywords: geographical indications, IPRs, TRIPS, CBD, patents, trademarks,
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Abstract: Criticism of TRIPS is fully justified. However, creative interpretations of
TRIPS that comply with its requirements but also address issues outside the remit of
the WTO, such as protecting traditional knowledge and supporting the aims of the
CBD, are not precluded. Neither is the development of laws that go beyond the
agreement’s requirements. While acknowledging that TRIPS contains no panaceas
whatsoever for communities whose basic human rights are being abused, this paper
seeks to fill a gap in the critical literature by considering options that TRIPS allows
for laws that protect traditional knowledge while addressing the ‘biodiversity-related
aspects of intellectual property rights’.
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Property Rights and Community Knowledge Databases in India

Editor: Blakeney, M
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Publisher: Sweet and Maxwell

Pages: 101-122

Keywords: traditional knowledge, IPRs, India,

Abstract: While scientific and commercial interest in traditional knowledge and
resource management practices have never been greater, human cultural diversity is
eroding at an accelerating rate. Concerned scientists are calling for the documenta-
tion of such knowledge before it disappears. But some indigenous peoples’
organizations worry that documentation initiatives are likely to be top-down and
exploitative. This article consists of five sections: (a) the growing interest in and
respect for traditional knowledge; (b) the protection of traditional knowledge as an
IPR issue;(c) case studies of patents and traditional knowledge; (d) the protection of
IPRs and traditional rights in India; and (e) an evaluation of Indian initiatives to
document traditional knowledge.
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Title: Industry and Its Role in Plant Diversity

Journal: Forum for Applied Research and Public Policy

Issue: Fall

Pages: 90-94

Keywords: agriculture, genetic resources

Abstract: Agribusiness involvement in plant genetic resources is grounded on three
essential factors: the availability of germplasm, the willingness of farmers to pay for
the value bred into the improved varieties, and the likelihood of maintaining market
control of the products derived from investments in R&D. Because all three factors
have rarely been in place at the same time, the involvement of seed companies with
plant genetic resources has been limited to a relatively small number of species.
Also, commercial breeding and sales within crop species often have been restricted
to a small number of localities. Nevertheless, in many countries, commercial seed
companies play a key role in the use, evaluation, diversity, and conservation of
genetic resources.

Author: Duvick, D N
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Title: Goals and Expectations of Industry for Intellectual Property Rights for Plant
Materials

Editor: Crop Science Society of America

Book Title: Intellectual Property Rights: Protection of Plant Materials

City: Madison, W1

Publisher: CSSA

Pages: 21-27

Keywords: patents, IPRs, agriculture

Abstract: Presents the position of the seed industry with respect to IPR protection
for its products. It is argued that for plant genetic supply companies to operate
successfully, competitively, and ethically, proprietary rights to germplasm are neces-
sary. Such rights need to be clearly delineated and broadly observed.
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Title: Possible Effects of Intellectual Property Rights on Erosion and Conservation of
Plant Genetic Resources in Centers of Crop Diversity

Editor: Buxton, D R; Shibles, R; Forsberg, R A; Blad, B L; Asay, K H; Paulsen, G M;
Wilson, R F

Book Title: International Crop Science 1

City: Madison, WI

Publisher: Crop Science Society of America

Keywords: agriculture, genetic resources, farmers’ rights, IPRs, conservation
Abstract: Discusses relationship between IPRs and erosion of genetic diversity by
comparing the two kinds of plant breeding — by trained scientists and by traditional
farmers. The latter make use of in-field genetic diversity while the former depend on
global exchange of genetic resources. Professional breeders supply farmers, not with
internally variable varieties, but with variable arrays of uniform cultivars. Recently
interest has grown in the fate of the small farmers in developing countries, and also
in the fate of the banked germplasm collections.

Author: Economic and Political Weekly (editorial)

Reference Type: Magazine Article

Year: 1998

Title: Looking Beyond Basmati

Magazine: Economic and Political Weekly

Pages: 371-372

Date: February 21

Keywords: basmati, India, geographical indications, patents

Abstract: Criticizes the Indian response to RiceTec’s basmati rice patent as being too
late and out of touch with reality. The failure of the Indian government to enact
appropriate legislation such as an act on geographical indications makes it very diffi-
cult to take effective action.
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Title: Plants and Patents: Some Southern Perspectives
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Institution: World Wide Fund for Nature - UK

Type: Draft Report prepared for WWF UK

Keywords: IPRs, CBD, GATT, TRIPS, farmers’ rights, patents, breeders’ rights, sui
generis, Brazil, Colombia, Kenya, Philippines, India, Peru

Abstract: Presents views of NGOs from several developing countries on IPRs.
Generally speaking, they are opposed to GATT-TRIPS, but are aware of the need to
respond to the possibility of a sui generis system for plant varieties.

Author: Flitner, M; Leskien, D; Myers, D
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Title: Review of National Actions on Access to Genetic Resources and IPRs in Several
Developing Countries

City: Gland, Switzerland

Institution: World Wide Fund for Nature

Date: October

Keywords: CBD, TRIPS

Abstract: Reviews recent national laws to implement the CBD and GATT-TRIPS. The
authors present the views of local NGOs on new legislation in selected biodiversity-
rich countries.
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CIMMYT, FAO Commission on Plant Genetic Resources, IBPGR, IARC, International
Undertaking on Plant Genetic Resources, Ethiopa

Abstract: Genetic erosion has very serious social effects, including mass starvation.
Control over the gene pool is shifting from farmers to scientists and heads of indus-
try, while political considerations determine agricultural policy with increasing
frequency. The North is struggling with the South for control over plant genetic
resources.
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Title: Unnatural Science: Technology, Politics and Plant Evolution

Series Title: International Studies in Global Change

City: Yverdon

Publisher: Gordon and Breach

Volume: 6

Keywords: IPRs, agriculture, biotechnology, genetic resources, CGIAR, USA, FAO,
USA, UPQV, farmers’ rights

Abstract: Seeds and planting materials are central to the agricultural industry that
feeds us all. Yet, until recently, there has been little interest in analysing the legal
and political processes through which IPRs are constructed for these biological
materials. Concentrating on the US experience, this book offers a comprehensive
history and sociological analysis of the struggle to own and control biological materi-
als from the 1800s, to the first patent law covering plant varieties, to current
international controversies.
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Title: Boundaries of Good Taste

Journal: Geographical Magazine
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Issue: 4

Pages: 12-14

Keywords: geographical indications, appellations of origin, certification trademarks,
IPRs

Abstract: Evaluates the justifications for use of such IPRs as geographical indica-
tions, appellations of origin and certification trademarks in the protection and
marketing of certain products such as French wines, Stilton cheese and Scotch
whisky. Whereas those in favour of such IPRs argue that there is a genuinely inextri-
cable link between the soil, climate, traditional practices of local artisans and the
end product, others might say that they are a form of covert protectionism, serving
the needs of small producer cartels, inhibiting free trade and keeping prices high.

Author: Friis-Hansen, E; Konin, J; Boesen, J; Knudsen, H
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Title: Financial Mechanisms and Biotechnology Transfer
Editor: Sanchez, V; Juma, C
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Keywords: CBD, biotechnology, CGIAR, IPRs, genetic resources

Abstract: Discusses important issues in the CBD concerning technology transfer
and financial mechanisms and points out some of the difficulties ahead.
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Title: The Convention on Biological Diversity and Agriculture: Implications and
Unresolved Debates

Journal: World Development
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Keywords: CBD, conservation, agriculture, IPRs, technology transfer, genetic
resources, biotechnology

Abstract: The CBD addresses two controversies that surround plant genetic
resources. One debate has been over property rights governing PGRs and the distri-
bution of benefits from their use. The second has been over the adequacy of
measures to maintain crop genetic diversity. This paper examines how these debates
are linked and reviews multilateral attempts to address them.
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Title: Intellectual Property Rights and Biological Resources: Specifying Geographical
Origins and Prior Knowledge of Uses

Magazine: Current Science
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Pages: 637-9
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Keywords: IPRs, patents, CBD, TRIPS

Abstract: Proposes a kind of certificates of origin system so that patent applications
must fully disclose geographical origins and any prior use in the case of inventions
related to biological material and/or derived from traditional knowledge.
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Title: TRIPS versus CBD: Conflicts Between the WTO Regime of Intellectual Property
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Date: April

Report Number: Global Trade and Biodiversity in Conflict, Issue 1

Keywords: TRIPS, CBD, IPRs, biodiversity, traditional knowledge

Abstract: Because TRIPS and the CBD embody and promote conflicting objectives,
systems of rights and obligations, many states are questioning which treaty takes
precedence over the other. It is argued that CBD has primacy over the WTO in the
areas of biodiversity and traditional knowledge, that the review of TRIPS allows
states to exclude all life forms and related knowledge from IPR systems, and that the
a priori collective rights of indigenous peoples and local communities over their
biodiversity and related knowledge must be recognized.
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Keywords: UPOV, IPRs

Abstract: Provides ten reasons why joining UPOV is contrary to the interests of
developing countries and traditional communities.
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Title: Patenting, Piracy and Perverted Promises: Patenting Life: The Last Assault on
the Commons

City: Barcelona
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Keywords: patents, biotechnology

Abstract: Condemnation of ‘patenting life’ providing a list of example of what the
EU Directive on biotechnological inventions would legalize and the European
Parliament should stop. These examples include patents related to the Bt gene; the
‘soybean’ monopoly patent; the quinoa patent; Brazzein; Dolly the cloned sheep;
‘Pharma’ Tracy; the oncomouse; turmeric; sangre de drago; the John Moore cell
line; umbilical cord cells; and HIV strains donated by human carriers.

Author: Glowka, L; Burhenne-Guilmin, F; Synge, H in collaboration with McNeely, J
A; Gindling, L
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Title: A Guide to the Convention on Biological Diversity

City: Gland, Switzerland
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Abstract: A comprehensive analysis of the CBD Articles by the IUCN Environmental
Law Centre.
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Title: Legal and Institutional Considerations for States Providing Genetic Resources
Editor: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Viiia, A

Book Title: Access to Genetic Resources: Strategies for Sharing Benefits

City: Nairobi

Publisher: ACTS Press

Pages: 33-51

Keywords: genetic resources, benefit sharing, CBD

Abstract: States providing genetic resources face a range of complex legal and insti-
tutional considerations as they seek to determine access to genetic resources and
ensure benefit sharing. States will need to determine the best way forward, taking
into consideration their individual circumstances. A national planning process is
crucial to identifying the legal and institutional approach to be adopted by provider
states enabling them to capitalize on the new relationship between providers and
users of genetic resources created by the CBD.
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Resources

City: Gland, Cambridge and Bonn

Institution: IUCN Environmental Law Centre

Type: Environmental Policy and Law Paper

Report Number: 34

Keywords: CBD, IPRs, genetic resources, conservation, traditional knowledge,
community registers

Abstract: Highlights principles which should be considered by planners, legislative
drafters and policymakers as they work to develop legal frameworks on access to
genetic resources in their countries. Contextual information on the CBD and
examples of how countries have thus far approached the issue are provided.

Author: Gollin, M A
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Title: The Convention on Biological Diversity and Intellectual Property Rights
Editor: Reid, W V; Laird, S A; Meyer, C A; Gamez, R; Sittenfeld, A; Janzen, D H;
Gollin, M A; Juma, C

Book Title: Biodiversity Prospecting

Publisher: WRI, INBio, Rainforest Alliance, ACTS
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Keywords: CBD, technology transfer

Abstract: A textual analysis of the CBD. Concludes that it does not require technol-
ogy transfer or anything but consensual terms, and overall will promote
strengthened, not weakened, IPR protection worldwide. It does not oblige nations
to reform their IPR laws so as to recognize rights in indigenous knowledge.
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Publisher: WRI, INBio, Rainforest Alliance, ACTS

Pages: 159-197

Keywords: bioprospecting, IPRs, trade secrets, petty patents, patents, copyright,
trademarks, CBD, UPOV, informed consent

Abstract: Outlines how IPRs can be applied to the new technologies, commercial
practices and ethical standards of bioprospecting and discusses the merits of creat-
ing new bioprospecting rights. IPR laws are no panacea without the harmonization
of intellectual property, environmental protection, and commercial laws. The various
IPR types are explained and analysed.
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Pages: 1-104

Keywords: bioprospecting, CBD, TRIPS, IPRs, INBio

Abstract: Review of national legislation regulating bioprospecting covering such
areas as conservation, sustainable utilization of genetic resources, benefit sharing
and IPRs.

Author: Greengrass, B

Reference Type: Journal Article
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Title: UPOV and the Protection of Plant Breeders — Past Developments, Future
Perspectives

Journal: International Review of Industrial Property and Copyright Law
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Abstract: Briefly traces the history of the UPOV Convention, describes its main
characteristics, and provides suggestions for enabling the patent and breeders’ right
systems to complement each other.

Author: Greengrass, B

Reference Type: Journal Article
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Title: The 1991 Act of the UPOV Convention
Journal: European Intellectual Property Review
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Issue: 12
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Abstract: A key UPOV official explains the changes in the 1991 version of the UPOV
Convention.
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Book Title: Agrobiodiversity and Farmers’ Rights

City: Madras

Publisher: M S Swaminathan Research Foundation

Yolume: MSSRF Proceedings Number 14

Pages: 50-56

Keywords: UPOV, farmers’ rights

Abstract: Overview of the UPOV Convention by the organization’s Vice-Secretary
General. Affirms that farmers were the foundation of the seed industry in Western
Europe and North America and that in developing countries, farmers should also be
regarded as the potential growth point of a professional seed industry. It is
concluded that to give practical expression to the Farmers’ Rights concept, it may be
necessary to think in terms of an IPR system.

Author: Grifo, F T; Downes, D; Cragg, G
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Rights

City: Covelo, CA

Keywords: ICBG, ICDPs, bioprospecting, IPRs, traditional knowledge, CBD, conser-
vation, contracts, pharmaceuticals

Abstract: Explains the work of the International Cooperative Biodiversity Groups,
which are intended to integrate conservation and development through drug discov-
ery based on natural products.
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Program

Editor: Pan American Health Organization

Book Title: Biodiversity, Biotechnology, and Sustainable Development in Health
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City: Washington DC
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Volume: Scientific Publication No 560
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Abstract: Presents the goals and activities of the International Biodiversity
Cooperative Groups (ICBG) programme, which consists of bioprospecting partner-
ships involving the public and private sectors, conservation NGOs and academic
institutions, and operating in tropical and dryland regions of Central America, South
America and West Africa. The programme seeks to implement the objectives of the
CBD.
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Abstract: Explains importance of biodiversity and traditional knowledge systems.
Author discusses possible mechanisms for compensating conservers of biodiversity.
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Title: Creativity, Innovation, Entrepreneurship and Networking at Grassroots Level
Keywords: traditional knowledge, biodiversity, IPRs, SRISTI, agriculture, India
Abstract: The key objectives of SRISTI are to strengthen the capacity of grassroots
level innovations and inventors engaged in conserving biodiversity to (a) protect
their IPRs (b) experiment to add value to their knowledge (c) evolve entrepreneur-
ial ability to generate returns from their knowledge (d) enrich their cultural and
institutional basis of dealing with nature.
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Magazine: Down to Earth

Issue Number: November 30

Pages: 52-53

Keywords: neem, India, patents, IPRs

Abstract: Argues that companies have the right to patent neem-based products.
Moreover, commercialization of neem is a good thing for poor people in India
because it will lead to a rise in demand for natural products that such people can be
paid to supply. Also, the possibility of over-exploitation is minimal.
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Title: Why Own the Farm if You Can Own the Farmer (and the Crop)?: Contract
Production and Intellectual Property Protection of Grain Crops
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Abstract: US grain production is experiencing two key developments: (1) the trend
towards use of contract production for grain; and (2) the connection between this
and the protection of IPRs for seeds and plants. This article surveys the emerging
legal issues associated with these two developments.
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Abstract: To legally enforce sovereign rights over plant genetic resources (PGRs) it
is important that their identity and origin can be established. Modern techniques
allow for a detailed description of the heritable material of plants and plant popula-
tions. Therefore answers to the following questions can assist discussion on the
issue of ownership of PGRs: (i) What are the capabilities and limitations of ‘genetic
fingerprinting’ and related techniques for identifying PGRs and their origin; (ii)
What are their implications for enforcing sovereign rights; (iii) What is the feasibility
of determining the country of origin considering the different types of PGRs; (iv)
What legal requirements exist for IPR protection; (v) What types of material can be
protected; (vi) To what extent can legal systems be modified to include a wider
range of genetic material; and (vii) What is the significance of various modalities of
asserting sovereign rights over PGRs for their conservation and utilization. This
report reviews existing legal systems concerned with biological materials and
explores to what extent identity and origin of PGRs can be established.
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Abstract: Where a country is particularly endowed with rich biodiversity, such as
extensive rain forests, which provide a source for the development of an almost
endless range of valuable biotechnology, there is only narrow scope for that country
to protect its interests (particularly from the activities of foreign developers) and
thus reap for itself appropriate benefits from its biodiversity.
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Abstract: The ‘tragedy of the commons’ metaphor helps explain why people overuse
shared resources. However, the recent proliferation of IPRs in biomedical research
suggests a different tragedy, an ‘anticommons’ in which people underuse scarce
resources because too many owners can block each other. Privatization of biomed-
ical research must be more carefully deployed to sustain both upstream research
and downstream product development. Otherwise, more IPRs may lead paradoxi-
cally to fewer useful products for improving human health.
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Abstract: Collection of papers from a conference that aimed to explore issues
related to ownership of and access to genetic resources and biological specimens.
The volume examines the current status of the various treaties, national laws, and
agreements in effect around the world; presents case studies that demonstrate how
research using international resources benefits the global community; explores
models of equitable use of genetic resources; and discusses potential solutions to
develop a mutually beneficial compromise for the equitable use of genetic resources.
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Keywords: IBPGR/IPGRI, FAO, International Undertaking on Plant Genetic
Resources, farmers’ rights, traditional knowledge, conservation, IPRs, agriculture
Abstract: Describes global system of plant genetic resources and effects of IPR legis-
lation on conservation and use of germplasm. Indigenous knowledge is to be given
greater recognition but without this hindering exchange of information.
Communities will be encouraged to cooperate in the conservation of landraces in
situ.
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Abstract: The CBD is weakened by the fact that its goals of biodiversity conserving
and equitable benefit sharing cannot easily be reconciled. The article first discusses
cultural, legal and ethical issues affecting IPRs and the economic dynamics of such
rights. It then criticizes the way that the CBD deals with IPRs. Finally, the paper
suggests an outline of a protocol in which IPRs may be addressed in a way that is
relevant to the goal of biodiversity conservation, while balancing the social needs of
both developing and industrially advanced countries.
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Abstract: Argues that IPRs are an instrument of co-operation between developed
and developing countries and must be seen as a means of achieving the ultimate aim
of the CBD: the conservation of biodiversity as the common heritage of humankind.
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Abstract: The CBD provides an international framework and multilateral mechanism
for the exchange of genetic resources and biodiversity conservation. It recognizes the
sovereignty of states over their natural resources, and the authority to determine
access. The research agreements and legal contracts must address the needs of indige-
nous people, community rights, sustainable methods of sample collection,
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compensation and IPR issues. Implementation requires not only the formulation of
legal agreements and contracts, but also the establishment of meaningful and just
collaborations, and functional partnerships between industrialized nations and
source countries.
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Abstract: So far, empirical evidence of the socio-economic impact of IPRs in agricul-
ture is almost non-existent. This study examines the expected impact of breeders’
rights on developing countries with respect to: private investment in plant breeding,
breeding policies of public institutes, transfer of foreign germplasm, and the diffu-
sion of seed among farmers. Case studies were conducted in five Latin American
countries and conclusions of the investigation are presented in this paper.

Author: Johnston, § with; Yamin, F

Reference Type: Book Section

Year: 1997

Title: Intellectual Property Rights and Access to Genetic Resources

Editor: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifa, A

Book Title: Access to Genetic Resources: Strategies for Sharing Benefits
City: Nairobi

Publisher: ACTS Press

Pages: 245-269

Keywords: IPRs, genetic resources, UPOV, TRIPS

Abstract: Discussion of IPRs in the context of the CBD. Problems with conventional
IPRs are identified and options for a sui generis IPR system are considered.
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Abstract: The new biotechnologies, unlike earlier technological revolutions, are
applicable to small-scale, labour-intensive production and thus offer Africa and other
Third World countries a significant opportunity to transform the economy. The
historical role of genetic resources in the global economy, current advances in
biotechnology, problems of IPRs in new life forms, and the possible consequences of
introducing genetically-engineered micro-organisms into the environment are
among the matters discussed.
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Reference Type: Journal Article

Year: 1993

Title: Plants, Poverty, and Pharmaceutical Patents
Journal: Yale Law Journal

Volume: 103

Issue: 1
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Pages: 223-258

Keywords: pharmaceuticals, IPRs, patents, genetic resources, agriculture, INBio
Abstract: In-depth commentary on the industrial use of genetic resources, patent-
ing, and the CBD.

Author: Keystone Center

Reference Type: Report

Year: 1988

Title: Final Report of The Keystone International Dialogue on Plant Genetic
Resources.

City: Keystone

Institution: The Keystone Center

Keywords: genetic resources, IPRs, patents, breeders’ rights, farmers’ rights, agricul-
ture, conservation

Abstract: The Keystone International Dialogue Series on Plant Genetic Resources
brought together the significant constituencies in a consensus-building process to
promote an international commitment to plant genetic resources. The participants
agreed upon the need for additional Dialogue sessions to address: further develop-
ments on issues relating to definitions, rights and incentives and a global funding
mechanism; and the active involvement of local communities in plant genetic
resource activities through the integration of ex situ, in situ and other alternatives
to ex situ conservation measures.

Author: Keystone Center

Reference Type: Report

Year: 1990

Title: Final Consensus Report of The Keystone International Dialogue Series on
Plant Genetic Resources. Madras Plenary Session

City: Washington DC

Institution: Genetic Resources Communications Systems, Inc.

Keywords: genetic resources, GATT, CBD, TRIPS, farmers’ rights, IUPGR, conserva-
tion, CGIAR

Abstract: The Keystone International Dialogue Series on Plant Genetic Resources
brought together the significant constituencies in a consensus-building process to
promote an international commitment to plant genetic resources. The discussions
covered a whole range of relevant issues, including IPRs and GATT, the IUPGR and
farmers’ rights, the CBD, the CGIAR and conservation.

Author: Khalil, M H; Reid, WV, Juma, C

Reference Type: Report

Year: 1992

Title: Property Rights, Biotechnology and Genetic Resources

City: Nairobi

Institution: African Centre for Technology Studies

Type: Biopolicy International

Report Number: 7

Keywords: biotechnology, conservation, genetic resources, traditional knowledge,
IPRs, common heritage, human rights, technology transfer

Abstract: Discusses the economic and political aspects of the use and conservation
of genetic resources. Regarding indigenous knowledge, human rights, just compen-
sation and incentives for innovation and conservation are all important if we wish to
consider recognizing and protecting such knowledge.
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Author: Khalil, M

Reference Type: Book Section

Year: 1995

Title: Biodiversity and the Conservation of Medicinal Plants: Issues from the
Perspective of the Developing World

Editor: Swanson, T

Book Title: Intellectual Property Rights and Biodiversity Conservation: An
Interdisciplinary Analysis of the Values of Medicinal Plants

City: Cambridge

Publisher: Cambridge University Press

Pages: 232-253

Keywords: biodiversity, conservation, medicinal plants, traditional medicine, IPRs,
patents

Abstract: First, addresses the place of medicinal biodiversity in the folk cultures of
some communities in the developing countries and reviews conservation efforts
made by some countries that have recognized the significance of medicinal biota.
Second, explores the impact of uniform patent protection on biodiversity conserva-
tion in developing countries. What is needed by the world is not a uniform IPR
system, but a diverse one which respects the rights of traditional cultures. Moreover,
developing countries should recognize the rights of indigenous communities before
commensurate recognition flows from industrialized countries. One way of doing
this is to extend legal cover to domestic knowledge.

Author: King, A B; Eyzaguirre, P B

Reference Type: Journal Article

Year: 1999

Title: Intellectual Property Rights and Agricultural Biodiversity: Literature Addressing
the Suitability of IPR for the Protection of Indigenous Resources

Journal: Agriculture and Human Values

Volume: 16

Issue: 1

Pages: 41-49

Keywords: IPRs, biodiversity, agriculture, indigenous peoples, traditional knowl-
edge

Abstract: Intellectual property has been suggested as a means to protect indigenous
resources from misappropriation, and to create increased investment in their conser-
vation. This article reviews four books that discuss the problems that arise from the
application of IPR for the protection of indigenous resources. All of them highlight a
salient issue: that current IPR systems may conflict with and undermine the culture,
social structure, and knowledge systems of indigenous societies. The books are by
Brush, Swanson, Greaves, and Posey and Dutfield.

Author: Kloppenburg, J, Jr

Reference Type: Book

Year: 1988

Title: First the Seed: The Political Economy of Plant Biotechnology

City: Cambridge

Publisher: Cambridge University Press

Keywords: IPRs, genetic resources, biotechnology, agriculture, USA

Abstract: The emergence of the new biotechnologies and of large corporations that
produce both seeds and chemicals for the agriculture industry is a significant recent
phenomenon. In spite of their dependence on the plant genetic resources of the
South, the economic and political power of these corporations and of Northern
governments has ensured that they continue to enjoy free access to these resources.
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Editor: Kloppenburg, J, Jr

Reference Type: Edited Book

Year: 1988

Title: Seeds and Sovereignty: The Use and Control of Plant Genetic Resources
City: Durham, NC, USA

Publisher: Duke University Press

Abstract: Contributions deal with the history of plant genetic resource transfer, the
politics of ownership, access and control of these resources, and the various
measures that could be taken to ensure that benefits from their exploitation are
shared fairly.

Author: Kocken, J; Roozendaal, G van

Reference Type: Magazine Article

Year: 1997

Title: The Neem Tree Debate

Magazine: Biotechnology and Development Monitor

Issue Number: 30

Pages: 8-11

Date: March

Keywords: neem, India, patents

Abstract: Private sector efforts in patenting neem tree-related processes and
products have raised a major controversy. The focus of the debate is a 1992 US
patent on a process for extracting and stabilizing azadirachtin, granted to the US
company W R Grace. A coalition of non-governmental organizations is opposing this
patent on political and legal grounds.

Author: Kothari, A

Reference Type: Book

Year: 1995

Title: Conserving Life: Implications of the Biodiversity Convention for India
City: New Delhi

Publisher: Kalpavriksh

Edition: 2nd

Keywords: CBD, India, biodiversity, patents, protected areas, agriculture

Abstract: Collection of essays covering a large range of issues arising from the CBD
and concerning such issues as biodiversity conservation and protected areas, and
IPRs and patenting life forms.

Author: Kothari, A; Anuradha, RV

Reference Type: Magazine Article

Year: 1997

Title: Biodiversity, Intellectual Property Rights, and GATT Agreement: How to
Address the Conflicts?

Magazine: Economic and Political Weekly

Volume: 32

Issue Number: 43

Pages: 2814-2820

Date: 25 October 1997

Keywords: CBD, TRIPS, IPRs

Abstract: The article examines the impact of IPRs in biodiversity in general and
specifically on the objectives of the CBD. It also addresses the broader issue of the
relationship between the WTO Agreement and the CBD. It then reflects on the
choices available to ensure that the objectives of the CBD are not undermined. (Also
published in Biopolicy Online Journal in 1997.)
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Author: Krimsky, S; Wrubel, R

Reference Type: Book

Year: 1996

Title: Agricultural Biotechnology and the Environment: Science, Policy and Social
Issues

City: Urbana and Chicago

Publisher: University of Illinois Press

Keywords: agriculture, biotechnology, patents

Abstract: Modern agriculture is being transformed by the genetic alteration of seeds,
animals and micro-organisms. This book explores the impact of genetic engineering
on agricultural practice and the environment from scientific, social, ethical and
ecological perspectives.

Author: Laird, S A

Reference Type: Report

Year: 1995

Title: Access Controls for Genetic Resources: The Assertion of Sovereignty

City: Gland

Institution: World Wide Fund for Nature

Date: October

Type: Discussion Paper

Keywords: CBD, genetic resources, IPRs, bioprospecting

Abstract: The CBD gives governments the right to impose conditions on access to
biological resources. Governments are now putting in place national systems of
access control, and recent developments in this area are examined. Institutions and
communities often deal directly with collectors of biological resources. Existing
research and commercial agreements, codes of conduct and declarations are
analysed in terms of their compliance with the Convention.

Author: Lehmann, V

Reference Type: Magazine Article

Year: 1998

Title: Patent on Seed Sterility Threatens Seed Saving

Magazine: Biotechnology and Development Monitor

Issue Number: 35

Pages: 6-8

Date: June

Keywords: biotechnology, agriculture, patents, terminator technology

Abstract: A patent recently granted on a technology which produces sterile seeds
has revived the discussion on the consequences of in-built biological protection
against seed saving. Seed companies see this as an incentive to develop new varieties.
But what will be the consequences for farmers in developing countries if they cannot
re-use their harvest as seed material?

Author: Leskien, D; Flitner, M

Reference Type: Report

Year: 1997

Title: Intellectual Property Rights and Plant Genetic Resources: Options for a Sui
Generis System

City: Rome

Institution: International Plant Genetic Resources Institute

Date: June 1997

Type: Issues in Genetic Resources

Report Number: 6

Keywords: sui generis, IPRs, UPOV, TRIPS, genetic resources, CBD, farmers’ rights
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Abstract: This study aims at the development and evaluation of elements for inclu-
sion in a sui generis system for the protection of plant varieties as permitted by the
TRIPS Agreement. The report studies the legal obligations posed by TRIPS in relation
to plant genetic resources, and analyses the status of plant genetic resources under
the existing international regulatory framework, in particular the CBD. The study
gives an overview of and discusses possible elements for recognition of Farmers’
Rights, which, if included in a protection system for plant varieties, may reconcile
the interests of formal breeders with the rights and interests of informal breeders.
There is a broad range of possible TRIPS-compatible sui generis systems. These
should be explored and discussed before ready-made protection systems currently
being used in many industrialized countries are adopted.

Author: Lesser, W

Reference Type: Book

Year: 1998

Title: Sustainable Use of Genetic Resources Under the Convention on Biological
Diversity: Exploring Access and Benefit Sharing Issues

City: Wallingford

Publisher: CAB International

Keywords: CBD, IPRs, technology transfer, appellations of origin, patents, UPOY,
TRIPS, bioprospecting, biotechnology, agriculture, CGIAR, farmers’ rights, FAO,
genetic resources, INBio, community registers, trademarks, trade secrets, MTAs
Abstract: While only limited progress has been made in applying the CBD, countries
are acting unilaterally on the placement of genetic resources as their sovereign right
to exploit. This book focuses on the presentation of legal and economic issues regard-
ing the sustainable use and transfer of genetic resources and associated technologies,
identifying steps that can be taken and their expected consequences.

Author: Maskus, K

Reference Type: Journal Article

Year: 1998

Title: The Role of Intellectual Property Rights in Encouraging Foreign Direct
Investment and Technology Transfer

Journal: Duke Journal of Comparative and International Law

Volume: 9

Issue: 1

Pages: 109-161

Keywords: IPRs, technology transfer

Abstract: A review of globalization which suggests that emerging countries have
strong and growing interests in attracting trade, foreign direct investment, and
technological expertise. In this context, IPRs are an important element in a broader
policy package that governments in developing economies should design with a
view toward maximizing the benefits of expanded market access and promoting
dynamic competition in which local firms take part meaningfully. This broad package
would include promoting political stability and economic growth, encouraging flexi-
ble labour markets and building labour skills, continuing to liberalize markets, and
developing forward-looking regulatory regimes in services, investment, IPRs, and
competition policy.

Author: Masood, E

Reference Type: Journal Article

Year: 1998

Title: Social Equity versus Private Property: Striking the Right Balance
Journal: Nature

Volume: 392

Pages: 537
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Keywords: bioprospecting, CBD, TRIPS, Organization of African Unity

Abstract: Nowhere do the rhetoric and the reality facing bioprospecting come into
sharper conflict than in attempts by developing countries to bridge their interna-
tional commitments to two separate agreements: the CBD and TRIPS. For example,
the Organization of African Unity’s task force on access to genetic resources argued
that TRIPS should comply with the CBD, and not the other way round. The OAU is
pushing member countries to adopt its own model legislation before the first review
of TRIPS next year.

Author: McNally, R; Wheale, P

Reference Type: Journal Article

Year: 1996

Title: Biopatenting and Biodiversity: Comparative Advantages in the New Global
Order

Journal: The Ecologist

Volume: 26

Issue: 5

Pages: 222-228

Keywords: biotechnology, IPRs, biodiversity, patents, Monsanto, CBD, HGDP
Abstract: Over the last two decades, the biotechnology industry has been stretching
the interpretation of patent law in order to obtain IPRs over genetically engineered
living organisms. Such patent rights, coupled with moves to gain exclusive access to
the biodiversity of the South, are leading to a new global order. Opposition to such
‘biotechnological imperialism’ is gaining in momentum.

Author: Menon, U

Reference Type: Journal Article

Year: 1995

Title: Access to and Transfer of Genetic Resources

Journal: International Journal of Technology Management

Volume: 10

Issue: 2/3

Pages: 311-324

Keywords: genetic resources, benefit sharing, FAO, CGIAR, IPRs, Costa Rica, USA,
India, INBio, CBD, breeders’ rights, IUPGR

Abstract: Outlines the work of FAO and the CGIAR relating to free access to the
world’s plant genetic resources. Reports on various meetings held to discuss
regulation and attitudes towards IPRs and the free exchange of technology, with a
diversity of opinions between the developed and developing countries. Two
examples of the problems are discussed in detail: India and US AID, and Costa
Rica and Merck. Finally the paper suggests an approach that recognizes both the
need for free access to genetic resources and private rights.

Author: Mooney, P R

Reference Type: Magazine Article

Year: 1993

Title: Profiteering from the Wisdom of the South

Magazine: Choices

Issue Number: December

Pages: 10-12

Date: December

Keywords: IPRs, biodiversity

Abstract: Though much of the world’s biodiversity is found in the South, control
over genes, plants, animals and other living organisms is increasingly in the hands of
Northern interests. The author argues that the growing trend towards the patenting
of life forms violates the intellectual integrity of indigenous and other Third World
communities and is stifling innovation in the South.
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Author: Mooney, P R

Reference Type: Journal Article

Year: 1993

Title: Genetic Resources in the International Commons

Journal: Review of European Community and International Environmental Law
Volume: 2

Issue: 2

Pages: 149-151

Keywords: biodiversity, INBio, Costa Rica, bioprospecting

Abstract: Argues that the North’s dependence on the South’s biodiversity has
increased due to genetic erosion. The INBio-Merck agreement is criticized and devel-
oping countries are urged not to engage in individual environmental entrepreneurial
competition with each other, but to bargain collectively.

Author: Mooney, P R

Reference Type: Report

Year: 1996

Title: The Parts of Life: Agricultural Biodiversity, Indigenous Knowledge, and the
Role of the Third System

City: Uppsala

Institution: Dag Hammarskjold Foundation

Report Number: Development Dialogue. Special Issue (1996:1-2)

Keywords: biodiversity, IUPGR, FAO, CBD, CGIAR, IARCs, agriculture, pharmaceuti-
cals, genetic resources, IPRs, Human Genome Diversity Project, farmers’ rights,
TRIPS

Abstract: Describes the debates at FAQO in the early 1980s resulting in the creation of
the Commission and the IUPGR, and the discussions of the Keystone Dialogue Series
on Plant Genetic Resources. The author comments on the process leading to, and the
outcome of, the 1996 Leipzig conference on plant genetic resources, the CBD
Conference of the Parties, and the 1996 World Food Summit. He explains the need to
reform the CGIAR system, comparing the official view with those who maintain that
food security means supporting local farmers in pursuing their practices and
technologies within their own development framework. He discusses the commercial
prospecting of other genetic resources to develop new products, including human
genes. Linked to this is the growing concentration of capital and power among corpo-
rations in the area of food security and biodiversity. Finally, he discusses the roles of
the different actors and particularly those of civil society organizations (the Third
System).

Author: Moran, W

Reference Type: Journal Article

Year: 1993

Title: Rural Space as Intellectual Property

Journal: Political Geography

Volume: 12

Issue: 3

Pages: 263-277

Keywords: geographical indications, GATT, agriculture

Abstract: Under free trade agreements nations are questioning the commercial legis-
lation governing production of their partners. Also, for specific commodities, groups
of producers and countries are bringing litigation against other trading partners
over the use of place-names by successfully claiming that they are intellectual
property. Both processes are part of the globalization of production under capital-
ism but their effects may be contradictory. Increased similarity in the commercial
legislation of countries will enhance the advantage of the most competitive regions
and nations, leading to greater regional specialization in rural production.
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Editor: Moran, A G

Reference Type: Edited Book

Year: 1994

Title: IPR Sourcebook Philippines: With Special Emphasis on Intellectual Property
Rights in Agriculture and Food

City: Los Banos

Publisher: University of the Philippines, Los Banos College of Agriculture &
Managemement and Organizational Development for Empowerment

Keywords: IPRs, agriculture, Philippines

Abstract: This collection of conference papers, other papers, and discussion
transcripts deals with local applications and implications of IPR, and with ethical
and legal dimensions in policy review and advocacy of IPR.

Author: Moufang, R

Reference Type: Book Section

Year: 1998

Title: The Concept of ‘Ordre Public’ and Morality in Patent Law

Editor: Overwalle, G van

Book Title: Octrooirecht, Ethiek en Biotechnologie/Patent Law, Ethics and
Biotechnology/Droit des Brevets, Ethique et Biotechnologie

City: Brussels

Publisher: Bruylant

Pages: 65-77

Keywords: patents, biotechnology, Europe, TRIPS

Abstract: Argues that patent law is not ethically neutral. The moral foundations of
patent law largely depend on the values of technical progress and free market
economy since the primary task of patent law is to protect technical innovation by
exclusive property rights. Considerations based on ethical arguments pervade the
entire normative structure of the patent system and play an important role in its
further development.

Author: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifa, A

Reference Type: Report

Year: 1996

Title: Managing Access to Genetic Resources: Towards Strategies for Benefit-Sharing
City: Nairobi

Institution: African Centre for Technology Studies

Type: Biopolicy International

Report Number: 17

Keywords: genetic resources, prior informed consent, IPRs

Abstract: Reviews provisions in the CBD dealing with access to genetic resources,
benefit sharing, national sovereignty and prior informed consent from the position
of developing countries. Also briefly analyses exemplary legislation from the Andean
Pact and the Philippines. Concludes with recommendations.

Author: Mugabe, J; Clark, N

Reference Type: Journal Article

Year: 1996

Title: Technology Transfer and the Biodiversity Convention: Issues of Conservation
and Sustainable Use

Journal: Science, Technology and Development

Volume: 14

Issue: 3

Pages: 1-31

Keywords: technology transfer, CBD, IPRs
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Abstract: This paper is concerned with how to facilitate the development and trans-
fer of technology relevant to conservation of biodiversity and sustainable use of its
components. It examines the range and nature of technologies relevant to the objec-
tives of the CBD and suggests ways or means to facilitate the development and
transfer of such technologies. Developing countries treat IPRs as a barrier to transfer
of technology while developed countries argue that to stimulate and promote private
investments in technological development, countries should strengthen IPRs.
However, neither position is informed by empirical evidence of how IPRs affect the
transfer of specific technologies to developing countries. [An earlier version of this
paper was published in ACTS’ Biopolicy series.]

Editors: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifia, A

Reference Type: Edited Book

Year: 1997

Title: Access to Genetic Resources: Strategies for Sharing Benefits

City: Nairobi

Publisher: ACTS Press

Keywords: genetic resources, benefit sharing, CBD, IPRs

Abstract: This collection underscores the importance of informed national
approaches to enforce access to genetic resources and benefit-sharing provisions of
the CBD. It discusses key issues concerning access to genetic resources and sharing
of benefits arising from their use; and examines ongoing efforts to formulate and
implement national measures.

Author: Nature (Editorial)

Reference Type: Magazine Article

Year: 1995

Title: Patenting Nature Now

Magazine: Nature

Volume: 377

Pages: 89-90

Date: 14 September

Keywords: patents, neem

Abstract: Discussion of the neem patents controversy which concludes that these
patent should be judged by the terms on which they were granted — not on the
extent to which they conflict with traditional knowledge systems that have only a
marginal role in the modern world.

Author: Nijar, G S

Reference Type: Report

Year: 1996

Title: TRIPS and Biodiversity — The Threat and Responses: A Third World View
City: Penang

Institution: Third World Network

Type: TWN Paper

Report Number: 2

Keywords: TRIPS, CBD, biodiversity, WTO, IPRs, indigenous peoples, traditional
knowledge

Abstract: Considers the biodiversity crisis and the implications of TRIPS for biodi-
versity and the Third World. It is argued that TRIPS undermines the objectives of the
CBD. In response, the author proposes various responses in the context of the WTO
provisions, the WTO Committee on Trade and Environment, and the CBD.
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Author: Nijar, G S

Reference Type: Book Section

Year: 1997

Title: Developing a ‘Rights Regime’ in Defence of Biodiversity and Indigenous
Knowledge

Editors: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifa, A

Book Title: Access to Genetic Resources: Strategies for Sharing Benefits

City: Nairobi

Publisher: ACTS Press

Pages: 233-243

Keywords: traditional knowledge

Abstract: There are two options with respect to protection of traditional knowl-
edge. The first is to do nothing on the premise that to provide any kind of protection
of rights is to bring indigenous communities and their resources into the fold of the
market economy. The second is to formulate a rights regime which reflects the
culture and value system of these communities as a device to prevent their knowl-
edge from being usurped, commoditized, privatized and to ward off any threats to
the integrity of these societies. It is argued that there is little option but to formulate
a rights regime, and the elements of such a regime are identified in this chapter.

Editor: Overwalle, G van

Reference Type: Edited Book

Year: 1998

Title: Octrooirecht, Ethieck en Biotechnologie/Patent Law, Ethics and
Biotechnology/Droit des Brevets, Ethique et Biotechnologie

City: Brussels

Publisher: Bruylant

Keywords: IPRs, biotechnology, patents

Abstract: Collection of papers by lawyers, academics and ethicists considering the
ethical dimensions of patent law with respect to biotechnological inventions.

Author: Peralta, E C

Reference Type: Book Section

Year: 1994

Title: A Call for Intellectual Property Rights to Recognise Indigenous Peoples’
Knowledge of Genetic and Cultural Resources

Editor: Krattiger, A F; McNeely, J A; Lesser, W H; Miller, K R; Hill, Y St; Senanayake,
R

Book Title: Widening Perspectives on Biodiversity

City: Gland & Geneva

Publisher: IUCN & IAE

Pages: 287-289

Keywords: IPRs, indigenous peoples, genetic resources

Abstract: International and national laws should recognize indigenous peoples’
intellectual contributions to the use of genetic resources and cultural expressions.

Author: Pimbert, M

Reference Type: Journal Article

Year: 1997

Title: Issues Emerging in Implementing the Convention on Biological Diversity
Journal: Journal of International Development

Volume: 9

Issue: 3

Pages: 415-425

Keywords: CBD, biodiversity, conservation
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Abstract: Discusses developments emerging as the CBD is implemented, and some
of the issues currently under debate in various forums concerning biodiversity.
Biodiversity is central to the development and environment discourse, although the
complexity of the problem of biodiversity loss and erosion, and the numerous actors
and interests involved in its management, make international negotiations and agree-
ments controversial and highly politicized. Key issues are national sovereignty;
conservation and sustainable use of biodiversity; access and sharing of benefits of
biodiversity.

Author: Plenderleith, K

Reference Type: Journal Article

Year: 1996

Title: Farmers’ Rights: Who Owns the Genetic Treasure Chest?

Journal: Appropriate Technology

Volume: 23

Issue: 2

Pages: 23—4

Keywords: agriculture, CBD, FAO, patents

Abstract: For hundreds of years farmers have been developing the crops that we
depend on for our food security. Recent changes in international law mean that
farmers may lose out just when the value of their work is becoming evident. This
article explains some of the systems being proposed to reward agricultural innova-
tion.

Author: Posey, D A

Reference Type: Report

Year: 1996

Title: Provisions and Mechanisms of the Convention on Biological Diversity for
Access to Traditional Technologies and Benefit Sharing for Indigenous and Local
Communities Embodying Traditional Lifestyles

City: Oxford, UK

Institution: Oxford Centre for the Environment, Ethics and Society

Date: April

Type: OCEES Research Paper

Report Number: 6

Keywords: CBD, IPRs, traditional resource rights, indigenous peoples, sui generis
Abstract: Analyses provisions of the CBD that both support and enhance the role of
these communities through the recognition of their traditional technologies and call
for wider use and application of traditional ‘knowledge, innovations, and practices’.
IPRs are inadequate to guarantee equity and protection. Instead, alternative (sui
generis) systems for protection and equitable benefit sharing are necessary, such as
Traditional Resource Rights (TRR), that harmonize the CBD with international
human rights instruments.

Author: Posey, D A; Dutfield, G

Reference Type: Book

Year: 1996

Title: Beyond Intellectual Property: Toward Traditional Resource Rights for
Indigenous Peoples and Local Communities

City: Ottawa

Publisher: International Development Research Centre

Keywords: IPRs, traditional knowledge, indigenous peoples, agriculture, pharma-
ceuticals, health, traditional resource rights, bioprospecting, CBD, TRIPS, FAO
Abstract: A handbook for indigenous, traditional and local communities providing
useful information and case studies on the issues raised by the use and appropria-
tion of traditional intellectual, cultural and scientific resources. It is presented in an
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accessible style and format so that it may serve as a practical guide to the key
questions, legal tools, and options available for protection of and just compensation
for traditional knowledge and biogenetic resources. In this way it is hoped that tradi-
tional communities, individuals, and institutions will be in a better position to set
the terms of their relationships with researchers, companies, and others, and to
determine whether involvement in research and commercial projects is in their best
interest.

Author: Posey, D A; Dutfield, G

Reference Type: Book Section

Year: 1998

Title: Plants, Patents and Traditional Knowledge: Ethical Concerns of Indigenous
and Traditional Peoples

Editor: Overwalle, G van

Book Title: Octrooirecht, Ethiek en Biotechnologie/Patent Law, Ethics and
Biotechnology/Droit des Brevets, Ethique et Biotechnologie

City: Brussels

Publisher: Bruylant

Pages: 109-132

Keywords: patents, indigenous peoples, CBD, traditional knowledge, WTO, TRIPS
Abstract: In developing countries, IPRs are considered as unfairly favourable
towards industrialized nations, and a code for unethical and unsustainable exploita-
tion of local communities and their resources. Indeed, from the perspective of
indigenous peoples and traditional societies, both patents and plant breeders’ rights
are immoral. This is not only because monopolies are against the moral order of
these societies, but also because these legal instruments can never be applied
equitably.

Author: Prescott-Allen, R; Prescott-Allen, C

Reference Type: Book

Year: 1983

Title: Genes from the Wild: Using Wild Genetic Resources for Food and Raw
Materials

City: London

Publisher: International Institute for Environment and Development

Keywords: agriculture, genetic resources, conservation

Abstract: Describes the growing contribution of wild genetic resources to the
production of food and raw materials, describes their characteristics, explains the
benefits and problems of using them and outlines the ways in which they are threat-
ened and the measures taken to conserve them.

Author: Price, S C

Reference Type: Book Section

Year: 1992

Title: The Economic Impact of Novel Genes in Plant Biotechnology: Not without
Strong Intellectual Property Rights

Editor: Adams, R P; Adams, J E

Book Title: Conservation of plant genes: DNA banking and in vitro biotechnology
City: San Diego & London

Publisher: Academic Press

Keywords: IPRs, biotechnology, agriculture, patents, UPOV, USA

Abstract: The historical basis of patents is reviewed along with the development of
IPRs as they pertain to plants and biotechnology. The thesis is advanced that patents
and licensing will not inhibit research and development, but actually promote R&D
amid the free exchange of information and materials. This is a worldwide concept
that applies equally to developed and developing countries.
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Author: Quiroz, C

Reference Type: Journal Article

Year: 1994

Title: Biodiversity, Indigenous Knowledge, Gender and Intellectual Property Rights
Journal: Indigenous Knowledge and Development Monitor

Volume: 2

Issue: 3

Pages: 12-15

Keywords: biodiversity, traditional knowledge, IPRs

Abstract: Evidence of the accelerating depletion of natural resources and other
environmental and social problems has resulted in a global consensus on the need
to see development in terms of long-term sustainability. This interest in sustainable
development has been accompanied by an interest in important related issues, such
as the conservation of natural resources (eg biodiversity), indigenous knowledge
systems (eg cultural diversity), gender and IPRs. This article explores the relation-
ship between those issues and gives some recommendations for further research
and action.

Author: Rangnekar, D

Reference Type: Report

Year: 1996 :

Title: GATT, Intellectual Property Rights, and the Seed Industry: Some Unsolved
Problems

City: Kingston upon Thames, Surrey

Institution: Kingston University — Faculty of Human Sciences

Date: June

Type: Economics Discussion Paper 96/5

Keywords: GATT, IPRs, UPOV, agriculture

Abstract: Reflects on recent changes for the international protection of IPRs
achieved through GATT. Specific aspects of the global harmonization of domestic
regimes of protection are identified. These substantive changes contrast with general
presumptions of theoretical economics on IPRs. Through a survey of economic liter-
ature on this subject, the paper concludes that the achievements at GATT are not
supported by theory. Emphasis is given to the subject of plant variety protection.

Author: Raustiala, K; Victor, D G

Reference Type: Magazine Article

Year: 1996

Title: Biodiversity since Rio: The Future of the Convention on Biological Diversity
Magazine: Environment

Volume: 38

Issue Number: 4

Pages: 17-20, 37-45

Date: May

Keywords: CBD, IPRs, biotechnology, biosafety

Abstract: Describes the problem of biodiversity loss, charts how the biodiversity
agenda has expanded to include many other concerns such as access to genetic
resources, IPRs, and biotechnology, and reviews the operation of the CBD and its
prospects.

Author: Reid, WV

Reference Type: Report

Year: 1992

Title: Genetic Resources and Sustainable Agriculture: Creating Incentives for Local
Innovation and Adaptation

City: Nairobi & Maastricht
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Institution: African Centre for Technology Studies

Type: Biopolicy International

Report Number: 2

Keywords: agriculture, IPRs, genetic resources

Abstract: Current policy regimes fail to promote local innovation or provide incen-
tives for the upstream exploration of potential values of genetic resources. Changes
will require acceptance by all countries of new ownership regimes for genetic
resources. It is argued that the only lasting solutions to maintaining the genetic
resources base of agriculture are in situ conservation, recognition of local and
national ownership of genetic resources, and research and investment aimed at
informal innovation.

Editor: Reid, W V; Laird, S A; Meyer, C A; Gamez, R; Sittenfeld, A; Janzen, D H;
Gollin, M A; Juma, C

Reference Type: Edited Book

Year: 1993

Title: Biodiversity Prospecting: Using Genetic Resources for Sustainable
Development

City: Washington DC

Publisher: World Resources Institute, Instituto Nacional de Biodiversidad,
Rainforest Alliance, African Centre for Technology Studies

Keywords: bioprospecting, INBio

Abstract: The proliferation of bioprospecting in the tropics makes it urgent to
develop equitable legal arrangements so that the natural environment is enhanced
rather than diminished, and developing countries benefit.

Author: Reid, WV

Reference Type: Book Section

Year: 1994

Title: Biodiversity Prospecting: Strategies for Sharing Benefits

Editor: Sanchez, V; Juma, C

Book Title: Biodiplomacy

City: Nairobi

Publisher: ACTS

Pages: 241-268

Keywords: bioprospecting, INBio, Costa Rica, IPRs, genetic resources, conservation
Abstract: Reviews some examples from the rapidly growing number of bioprospect-
ing ventures, and offers suggestions on designing effective and equitable
bioprospecting programmes, with a particular focus on the use of biodiversity in the
pharmaceutical industry. The premise is that appropriate policies and institutions
are needed to ensure that the commercial value obtained from biogenetic resources
is a positive force for development and conservation.

Author: Reid, WV

Reference Type: Book Section

Year: 1997

Title: Technology and Access to Genetic Resources

Editor: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifia, A

Book Title: Access to Genetic Resources: Strategies for Sharing Benefits

City: Nairobi

Publisher: ACTS Press

Pages: 53-70

Keywords: genetic resources, benefit sharing, CBD, biotechnology

Abstract: Biotechnology is one of the most rapidly evolving fields of science today.
In many respects, technological changes are blurring the distinctions between
agricultural, industrial and pharmaceutical applications of biodiversity. New
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technologies also affect the economic value of biodiversity and genetic resources,
and help to determine potentially useful provisions in benefit-sharing arrangements
between suppliers and recipients of biodiversity. Policies to regulate access to genetic
resources and biochemical samples under the CBD must take into account trends in
the biotechnology industry and, in particular, the implications of these trends for
effective benefit-sharing arrangements.

Author: Roberts, T

Reference Type: Journal Article

Year: 1996

Title: Patenting Plants Around the World

Journal: European Intellectual Property Review

Issue: 10

Pages: 531-536

Keywords: IPRs, patents, UPOV, TRIPS

Abstract: Reviews plant-related IPR practice in Europe and the United States, with
some comments on positions in other countries; notes the requirements of the
TRIPS Agreement; and offers some comments.

Author: Rolston, H

Reference Type: Magazine Article

Year: 1993

Title: Whose Woods These Are: Are Genetic Resources Private Property or Global
Commons?

Magazine: Earthwatch

Issue Number: March/April

Pages: 17-18

Date: March/April

Keywords: genetic resources, INBio, bioprospecting, CBD, IPRs

Abstract: Discussion of genetic resource politics which concludes that ownership
issues and rights to exploit ought to be conceived as a commons that we all have to
protect. North and South, governments and industry, are all obliged to save the
commons if they are to share it.

Editor: Rothschild, D

Reference Type: Edited Book

Year: 1996

Title: Protecting What’s Ours: Indigenous Peoples and Biodiversity

City: Oakland

Publisher: South and Meso American Indian Rights Center

Keywords: genetic resources, indigenous peoples, HGDP, IPRs, bioprospecting
Abstract: A useful guide to genetic resource issues for indigenous peoples. There
are informative chapters on bioprospecting, IPRs, the Human Genome Diversity
Project, agro-biodiversity, and international law. Case studies reveal the various
threats facing indigenous peoples due to corporate interest in their knowledge and
resources. The book concludes by outlining various strategies that indigenous
peoples could adopt to ensure that they are not exploited.

Author: Rubin, S M; Fish, S C

Reference Type: Journal Article

Year: 1994

Title: Biodiversity Prospecting: Using Innovative Contractual Provisions to Foster
Ethnobotanical Knowledge, Technology and Conservation

Journal: Colorado Journal of International Environmental Law and Policy

Volume: 5

Pages: 23-58
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Keywords: bioprospecting, CBD, INBio, Shaman Pharmaceuticals, patents, tradi-
tional knowledge

Abstract: Biodiversity prospecting has until recently failed to provide conservation
incentives. The CBD established certain principles and objectives which bioprospect-
ing contracts might follow. Authors discuss certain contract provisions that might
optimize benefits to the host country as well as specific compensation packages,
such as those involving technology transfers, royalties, concession fees, etc.

Author: Rural Advancement Foundation International

Reference Type: Report

Year: 1990

Title: Folkseed: a Journalistic Overview of the Battle over Plant Genetic Resources
City: Ottawa

Institution: RAFI

Keywords: genetic resources, UPOV, WIPO, GATT, farmers’ rights, traditional knowl-
edge, IBPGR, IPRs, breeders’ rights, FAQO, agriculture

Abstract: Compares the innovations of traditional farmers with those of the modern
plant breeders, and emphasizes the importance of Third World crop germplasm. It is
argued that the extension of IPR protection for folk varieties is playing to the rules of
a game ‘cooked up in Washington’ and should not be supported. The overview
concludes with a list of traditional farming practices that could be patentable should
US proposals on TRIPS be adopted.

Author: Rural Advancement Foundation International

Reference Type: Report

Year: 1994

Title: The Benefits of Biodiversity: 100+ Examples of the Contribution by
Indigenous and Rural Communities in the South to Development in the North
City: Ottawa

Institution: RAFI

Date: March

Type: Occasional Paper Series

Report Number: Vol 1, No 1

Keywords: traditional knowledge

Abstract: Compilation of data intended to give an insight into the enormous contri-
bution made by the South to the wellbeing of Northern citizens and the economic
benefit of Northern corporations.

Author: Rural Advancement Foundation International

Reference Type: Book

Year: 1994

Title: Conserving Indigenous Knowledge: Integrating Two Systems of Innovation.
An Independent Study by the Rural Advancement Foundation International

City: New York

Publisher: United Nations Development Programme

Keywords: IPRs, Human Genome Diversity Project, FAO, CGIAR

Abstract: Identifies issues and trends in IPR systems and argues that the indigenous
system of innovation is left unprotected. In view of the inherent unfairness of this
situation, the author suggests various alternatives to IPRs.

Author: Salazar, R; Cabrera, J A

Reference Type: Journal Article

Year: 1996

Title: Derechos de Propiedad Intelectual en Costa Rica a la Luz del Convenio sobre
Diversidad Biologica

Journal: Journal of Ethnopharmacology
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Volume: 51

Pages: 177-93

Keywords: CBD, IPRs, Costa Rica

Abstract: Analyses IPRs and acquisition of biological samples in light of the CBD,
with emphasis on Costa Rica. It examines the existing legal framework for the protec-
tion of biodiversity in that country, especially evaluating the law regarding protection
of biota, which was approved in 1992. This includes information regarding access to
genetic resources, and regulation for this law. It examines the CBD, whose objec-
tives and goals, above all, emphasize the subject of distribution of benefits to be
derived from the use of biological resources. (In Spanish.)

Author: Scalise, D G; Nugent, D

Reference Type: Journal Article

Year: 1995

Title: International Intellectual Property Protection for Living Matter: Biotechnology,
Multinational Conventions and the Exception for Agriculture

Journal: Case Western Reserve Journal of International Law

Volume: 27

Pages: 83-118

Keywords: IPRs, agriculture, WIPO, UPOV, biotechnology, USA, patents, CBD, INBio
Abstract: Argues that TRIPS, the CBD and UPOV are all failed opportunities as far as
the US biotech industry is concerned. If the international community desires an
equitable sharing of wealth and technology with developing nations, it should not
use the mechanism of IPR conventions to achieve that goal. Forcing the financial
burden on the biotech industry creates a disincentive to future investment and
consequently sacrifices the progress of technology. Proposes a UN-supervised fund
to support technology-sharing and the promotion of agreements like the one
between INBio and Merck.

Author: Secretariat of the Convention on Biological Diversity

Reference Type: Report

Year: 1996

Title: The Impact of Intellectual Property Rights Systems on the Conservation and
Sustainable Use of Biological Diversity and on the Equitable Sharing of Benefits from
its Use: A Preliminary Study.

City: Montreal

Institution: CBD Secretariat

Date: 22 September 1996

Type: Note by the Executive Secretary for the Conference of the Parties to the
Convention on Biological Diversity, Third Meeting. Buenos Aires, Argentina. 4 to 15
November 1996. Item 14.1 of the provisional agenda.

Report Number: UNEP/CBD/COP/3/22

Keywords: IPRs, CBD, traditional knowledge, breeders’ rights, trademarks, appella-
tions of origin, patents, technology transfer

Abstract: Provides a preliminary review of the impact of IPR systems on the conser-
vation and sustainable use of biodiversity and on the equitable sharing of benefits
from its use. The paper reviews the range of viewpoints that have been expressed on
the issue and provides examples of recent policy proposals.

Author: Secretariat of the Convention on Biological Diversity

Reference Type: Report

Year: 1996

Title: The Convention on Biological Diversity and the Agreement on Trade-Related
Intellectual Property Rights: Relationships and Synergies

City: Montreal

Institution: CBD Secretariat
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Date: 5 October 1996

Type: For the Conference of the Parties to the Convention on Biological Diversity,
Third Meeting. Buenos Aires, Argentina. 4 to 15 November 1996. I[tem 14 of the
provisional agenda.

Report Number: UNEP/CBD/COP/3/23

Keywords: IPRs, CBD, TRIPS, patents, technology transfer

Abstract: Reviews relationships and synergies between the CBD and TRIPS, and
concludes with a list of options for future work.

Author: Sehgal, S

Reference Type: Magazine Article

Year: 1996

Title: IPR Driven Restructuring of the Seed Industry

Magazine: Biotechnology and Development Monitor

Issue Number: 29

Pages: 18-21

Date: December

Keywords: IPRs

Abstract: Until recently, success in the seed business could be traced to the strength
of a company’s classical breeding programme. But with the advent of the first trans-
genic plants, such breeding, as well as access to germplasm, genes and
biotechnologies, has become of considerable strategic importance. Genetic material,
biotechnologies and their associated IPRs are leading to a new restructuring of the
relations between agrochemical, agro-biotechnology, food processing, and seed
industries.

Author: Seiler, A

Reference Type: Journal Article

Year: 1998

Title: Sui Generis Systems: Obligations and Options for Developing Countries
Journal: Biotechnology and Development Monitor

Issue: 34

Pages: 2-5

Keywords: WTO, TRIPs, IPRs, plants, patents, UPOVY, sui generis

Abstract: In 1999, the sui generis option for the protection of plant varieties will be
evaluated by the TRIPS Council. The shape of a TRIPS-compatible sui generis system
will play a key role in establishing alternatives to patents on plant varieties. Five
different sui generis approaches are considered: (i) granting community IPRs; (ii)
community and collective intellectual rights; (iii) modified plant variety protection
(like UPOV but with modifications); (iv) comprehensive biodiversity legislation; and
(v) sectoral community rights regime.

Author: Shand, H

Reference Type: Journal Article

Year: 1993

Title: Agbio and Third World Development

Journal: Bio/Technology

Volume: 11

Issue: March

Pages: 13

Keywords: biotechnology, patents, GATT, CBD, agriculture

Abstract: Expresses concern about the social and economic impacts of new agricul-
tural biotechnologies, especially on Third World farmers. International tension over
the ownership of genetic resources will intensify with the danger that the exchange of
genetic material and information will be severely constricted. At stake is future control
of the world’s food supply, the sustainability of agriculture, and the hope of economic
development for many Third World nations.
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Author: Shand, H

Reference Type: Book

Year: 1997

Title: Human Nature: Agricultural Biodiversity and Farm-Based Food Security.
City: Ottawa

Publisher: RAFI

Keywords: FAO, IUPGR, biodiversity, CBD, IPRs

Abstract: An independent study prepared by Rural Advancement Foundation
International for the United Nations Food and Agriculture Organization. It assesses
the current state of biodiversity for food and agriculture and human diversity, and
seeks to contribute a policy agenda to resolve the various interrelated problems
caused by worldwide ‘biological meltdown’.

Author: Sharma, D

Reference Type: Book

Year: 1995

Title: GATT to WTO: Seeds of Despair

City: Delhi

Publisher: Konark Publishers

Edition: Second

Keywords: India, agriculture, patents, IPRs, WTO, GATT, TRIPS

Abstract: Argues that the terms of the WTO agreements one-sidedly favour the inter-
ests of farmers and citizens in the North, and the social and economic impacts on
countries like India could be devastating.

Author: Shiva, V

Reference Type: Book

Year: 1995

Title: Captive Minds, Captive Lives: Ethics, Ecology and Patents on Life

City: Dehra Dun, India

Publisher: Research Foundation for Science, Technology and Natural Resource
Policy

Keywords: India, IPRs, ethics, agriculture, patents, neem, TRIPS, agriculture,
farmers’ rights

Abstract: IPRs have emerged as the most significant trade issue in recent years.
However, IPRs, especially in the area of life forms, are not a mere trade issue. They
primarily raise ethical, ecological, epistemological and economic issues, and these
are discussed by the author in this book.

Author: Shiva, V

Reference Type: Magazine Article

Year: 1996

Title: Agricultural Biodiversity, Intellectual Property Rights and Farmers’ Rights
Magazine: Economic and Political Weekly

Pages: 1621-1631

Date: June 22

Keywords: CBD, TRIPS, IPRs, farmers’ rights, agriculture, UPOV

Abstract: Under pressure from the US and to meet the requirements of TRIPS, new
IPR legislation is being introduced in India in the area of plant genetic resources.
Against this, people’s organizations and others are fighting to protect farmers’ rights
to their biodiversity and to survival. This paper describes the conflict between
farmers and the transnational seed industry, and outlines a people’s charter for
farmers’ rights.
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Author: Sperling, L; Loevinsohn, M

Reference Type: Conference Proceedings

Year of Conference: 1996

Title: Using Diversity: Enhancing and Maintaining Genetic Resources On-farm
Editor: 1995

Conference Name: Using Diversity

Conference Location: New Delhi, India

Publisher: International Development Research Centre

Keywords: conservation, agriculture

Abstract: Conservation of threatened farmer-developed varieties and the breeding
and selection of new cultivars are often seen as distinct activities and the concerns of
different organizations. The ‘Using Diversity’ workshop explored the common
ground between the two approaches. It brought together scientists, farmers and
NGO workers from across South Asia who share the conviction that genetic diversity,
on-farm, is key to rural people’s food security and that farmers must be involved in
its maintenance and enhancement.

Author: Starr, J; Hardy, K C

Reference Type: Journal Article

Year: 1993

Title: Not by Seeds Alone: The Biodiversity Treaty and the Role for Native Agriculture
Journal: Stanford Environmental Law Journal

Volume: 12

Pages: 85-123

Keywords: CBD, agriculture, genetic resources, IPRs, biodiversity

Abstract: Discusses the importance of plant biodiversity, the places on earth where
it is most prevalent, and the positive benefits that humans derive from genetically
diverse plant life. Examines native agricultural practices that maintained diversity for
many yvears, the causes of the disappearance of plant diversity, and the implications
of this genetic loss. Highlights some scientific and legal attempts to address the loss
of diversity, including the CBD. Finally, the author analyses those aspects of the CBD
that focus upon conservation of genetic resources within their native environment,
and examines the reasons behind the US failure to sign the CBD.

Author: Stenson, A; Gray, T

Reference Type: Book Section

Year: 1997

Title: Cultural Communities and Intellectual Property Rights in Plant Genetic
Resources

Editor: Hayward, T; O’'Neill, J

Book Title: Justice, Property and the Environment: Social and Legal Perspectives
City: Aldershot & Brookfield, VT

Publisher: Ashgate Publishing

Pages: 178-193

Keywords: IPRs, indigenous peoples

Abstract: Examines and rejects the view that cultural communities are morally
entitled to intellectual property rights to their knowledge related to plant genetic
resources. It is argued that neither moral entitlement nor utilitarian theories support
the notion that traditional communities should have IPR protection for their knowl-
edge.
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Editor: Sterckx, S

Reference Type: Edited Book

Year: 1997

Title: Biotechnology, Morality and Patents

City: Aldershot

Publisher: Ashgate

Keywords: biotechnology, IPRs, patents

Abstract: Documents an international workshop held in January 1996 on the ethical
aspects of the patenting of biotechnological inventions. The book includes contri-
butions from Greenpeace and animal welfare societies, geneticists, moral
philosophers, patent lawyers and politicians from European countries and the USA.
The general public perception of biotechnology is discussed and how these percep-
tions relate to ethical, social and cultural factors. The legal framework is laid out by
several experts in the field of patent law and the situation in the US is also described.
Attention is focused on the European Commission’s Directive on the legal protec-
tion of biotechnological inventions.

Author: Straus, ]

Reference Type: Journal Article

Year: 1987

Title: The Relationship between Plant Variety Protection and Patent Protection for
Biotechnological Inventions from an International Viewpoint

Journal: International Review of Industrial Property and Copyright Law

Volume: 18

Issue: 6

Pages: 723-37

Keywords: biotechnology, patents, UPOV

Abstract: The relationship between plant variety protection and patent protection
for biological inventions has, as a consequence of scientific and technological devel-
opments of recent years, crystallized into a highly controversial problem. This article
reviews scientific and legal developments at the international level.

Author: Study Committee on Biotechnology and Intellectual Property Rights with
Respect to Developing Countries

Reference Type: Report

Year: 1991

Title: The Impact of Intellectual Property Rights in Biotechnology and Plant Breeding
in Developing Countries

City: The Hague

Institution: Ministry of Foreign Affairs

Keywords: IPRs, agriculture, breeders’ rights, USA, Europe, UPOV, biotechnology
Abstract: The study shows that the desirability of introducing IPR protection for
plant material in developing countries must be related to the stage of development.
If no or little national breeding activity and/or biotechnological research take place,
there is little advantage to the country to establish either breeders’ rights or patent
protection in these fields. Moreover, absence of IPR protection for plant material
will not block the country’s access to plant genetic resources or biotechnological
inventions protected elsewhere.

Author: Subramanian, A

Reference Type: Journal Article

Year: 1992

Title: Genetic Resources, Biodiversity and Environmental Protection: An Analysis,
and Proposals Towards a Solution

Journal: Journal of World Trade

Volume: 26



Appendix 5 209

Pages: 105-109

Keywords: biodiversity, IPRs, copyright, appellations of origin

Abstract: Genetic resources have the property that access to one unit is sufficient
for the purpose of propagating millions of copies of them. This leads to market
failure with potentially significant consequences for environmental protection. A
solution to correcting this market is proposed which consists of the grant of a new
property right (genetic resource right) akin to and inspired by IPRs. The solution
has the attractions of addressing the problem of forest degradation, of being a
market-based solution and of providing a simple means of securing international
cooperation which would not necessarily rely on public financial transfers.

Author: Suppan, S

Reference Type: Report

Year: 1998

Title: Biotechnology’s Takeover of the Seed Industry

City: Minneapolis

Institution: Institute for Agriculture and Trade Policy

Date: June 4

Report Number: Information About Intellectual Property Rights no 23

Keywords: biotechnology, IPRs, agriculture

Abstract: Describes the growing dominance of the global seed industry by a small
number of life-science corporations such as Monsanto. In spite of the optimistic
claims of such companies, there is little discussion of how the application of agricul-
tural biotechnology to agricultural trade policy’s emphasis on monoculture
production will reverse the loss of plant diversity essential for reinvigorating plant
breeding programmes.

Editor: Swaminathan, M S

Reference Type: Edited Book

Year: 1995

Title: Farmers’ Rights and Plant Genetic Resources. Recognition and Reward: A
Dialogue

City: Madras

Publisher: Macmillan India

Keywords: farmers’ rights, patents, IPRs, UPOV, breeders’ rights

Abstract: Proceedings of workshop held in Madras in January 1994, whose purpose
was to develop practical methods of recognizing and rewarding the contributions of
tribal and rural people to the conservation and enhancement of plant genetic
resources. The book deals with many facets of the problem and suggests a draft
legislation containing transparent and implementable procedures for recognizing
and rewarding farmers’ rights.

Editor: Swaminathan, M S

Reference Type: Edited Book

Year: 1996

Title: Agrobiodiversity and Farmers’ Rights

Series Title: MSSRF Proceedings Number 14

City: Madras

Publisher: M S Swaminathan Research Foundation

Keywords: FAO, UPOV, IPGRI, CBD

Abstract: Proceedings of the 1996 Technical Consultation on an Implementation
Framework for Farmers’ Rights that took place in Madras, India. The volume includes
texts of presentations made by representatives of the FAO Commission on Genetic
Resources for Food and Agriculture, the WTO, UPOV and IPGRI and transcripts of
discussions, and concludes with a series of recommendations from the participants.
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Editor: Swanson, T

Reference Type: Edited Book

Year: 1995

Title: Intellectual Property Rights and Biodiversity Conservation: An Interdisciplinary
Analysis of the Values of Medicinal Plants

City: Cambridge

Publisher: Cambridge University Press

Keywords: IPRs, biodiversity, conservation, CBD, pharmaceuticals, medicinal plants
Abstract: Provides a detailed analysis of the economic and scientific rationales for
biodiversity conservation. It discusses the justification for, and implementation of,
IPR regimes as incentive systems to encourage conservation. An interdisciplinary
approach is used, encompassing fields of study that include evolutionary biology,
chemistry, economics and legal studies. The arguments are presented using the case
study of the use of medicinal plants in the pharmaceutical industry.

Author: Swanson, T

Reference Type: Book Section

Year: 1995

Title: The Appropriation of Evolution’s Values: An Institutional Analysis of
Intellectual Property Regimes and Biodiversity Conservation

Editor: Swanson, T

Book Title: Intellectual Property Rights and Biodiversity Conservation: An
Interdisciplinary Analysis of the Values of Medicinal Plants

City: Cambridge

Publisher: Cambridge University Press

Pages: 141-175

Keywords: biodiversity, conservation, IPRs

Abstract: Explains how the decline of biodiversity has been generated by the human
development process; categorizes the opportunity costs of such development, ie the
values of biodiversity; and demonstrates the nature of the institution required to
bring these values into the calculus. It is essential to invest in a diversity of institu-
tions in order to capture the values of biodiversity.

Author: Swanson, T

Reference Type: Journal Article

Year: 1996

Title: The Reliance of Northern Economies on Southern Biodiversity: Biodiversity as
Information

Journal: Ecological Economics

Volume: 17

Pages: 1-8

Keywords: biodiversity, agriculture

Abstract: Addresses the issue of how biodiversity is used as an input into important
industrial research and development processes. Results are reported from a survey
of the agricultural research and development industry, demonstrating how the
environment engenders new problems in a systematic fashion and how the industry
makes recourse to biodiversity for stocks of information to address these problems.
The reliance of this northern-based industry on southern-based biodiversity is found
to be substantial and the elimination of biodiversity could be disastrous for these
important industries in the near term.

Author: Swanson, T

Reference Type: Book

Year: 1997

Title: Global Action for Biodiversity: An International Framework for Implementing
the Convention on Biological Diversity
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City: London

Publisher: Earthscan, in association with [IUCN

Keywords: biodiversity, CBD, IPRs

Abstract: The book highlights the gaps in the CBD remaining to be filled, offers
explanations of the concepts involved, and provides a set of policy prescriptions
intended to facilitate the development of institutions and obligations within the
international community which will give real effect to the aspirations of the CBD.

Author: Tansey, G

Reference Type: Book

Year: 1999

Title: Trade, Intellectual Property, Food and Biodiversity: Key Issues and Options for
the 1999 Review of Article 27.3(b) of the TRIPS Agreement

City: London

Publisher: Quaker Peace and Service

Keywords: IPRs, TRIPS, agriculture, patents, CBD, UPOV

Abstract: This paper draws on various perspectives presented in the literature on
IPRs, food, farming, biodiversity, TRIPS and related agreements. It aims to highlight
the policy questions for developing countries by TRIPS Article 27.3(b); examine the
key ethical, economic, environment and social issues surrounding its provisions;
and consider the possible contributions of overseas development assistance.

Author: Tarasofsky, R

Reference Type: Journal Article

Year: 1997

Title: The Relationship Between the TRIPs Agreement and the Convention on
Biological Diversity: Towards a Pragmatic Approach

Journal: Review of European Community and International Environmental Law
Volume: 6

Issue: 2

Pages: 148-156

Keywords: CBD, TRIPS, genetic resources, sui generis, UPOV, WTO, traditional
knowledge, geographical indications

Abstract: The connection between the CBD and the TRIPS Agreement is the subject
of considerable rhetoric and political controversy. This article explores the issues,
proposes strategies to harmonizse the objectives of the two agreements, and
suggests that the legal regimes governing IPRs may need to be changed.

Author: ten Kate, K; Laird, S A

Reference Type: Book

Year: 1999

Title: The Commercial Use of Biodiversity: Access to Genetic Resources and Benefit-
Sharing

City: London

Publisher: Earthscan Publications

Keywords: CBD, genetic resources, bioprospecting, contracts, agriculture, pharma-
ceuticals

Abstract: The authors explain the provisions of the CBD on access and benefit-
sharing, the effect of national laws to implement these, and aspects of typical
contracts for the transfer of materials. They provide a sector-by-sector analysis of
how genetic resources are used, the scientific, technological and regulatory trends
and the different markets in pharmaceuticals, botanical medicines, crop protection
and development, horticulture, biotechnology, and personal care and cosmetics.
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Author: Thrupp, L A

Reference Type: Journal Article

Year: 1989

Title: Legitimizing Local Knowledge: From Displacement to Empowerment for Third
World People

Journal: Agriculture and Human Values

Issue: Summer

Pages: 13-24

Keywords: traditional knowledge, agriculture

Abstract: Increasing attention has been given to ‘indigenous’ knowledge in Third
World rural societies as a potential basis for sustainable agricultural development.
The paper reviews the nature of local knowledge and suggests the need to recognize
its unique values yet avoid romanticized views of its potential. It is argued that the
exploitation of local knowledge by formal institutions should be avoided; instead,
people need to establish legitimacy of their knowledge for themselves, as a form of
empowerment.

Author: Thrupp, L A

Reference Type: Report

Year: 1996

Title: Linking Biodiversity and Agriculture: Challenges and Opportunities for
Sustainable Food Security

City: Washington DC

Institution: World Resources Institute

Keywords: agriculture, biodiversity

Abstract: There is a growing realization that biodiversity is fundamental to agricul-
tural production and food security, as well as a valuable ingredient of environmental
conservation. Yet, predominant patterns of agricultural growth have eroded biodi-
versity in ecosystems. This paper summarizes the main conflicts and
complementarities between biodiversity and agriculture, highlighting principles,
policies, and practices that enhance diversity in agroecosystems.

Author: Tobin, B

Reference Type: Book Section

Year: 1997

Title: Certificates of Origin: A Role for IPR Regimes in Securing Prior Informed
Consent

Editor: Mugabe, J; Barber, C V; Henne, G; Glowka, L; La Vifia, A

Book Title: Access to Genetic Resources: Strategies for Sharing Benefits

City: Nairobi

Publisher: ACTS Press

Pages: 329-340

Keywords: patents, IPRs, prior informed consent

Abstract: Proposes multilateral certificates of origin linked to patent rights as a
means of securing prior informed consent. Such a system, it is asserted, might be of
greater benefit to developing countries and their people than an access/benefit-
sharing regime, which might diminish interest in bioprospecting.

Author: Tripp, R; Van der Heide, W

Reference Type: Report

Year: 1996

Title: The Erosion of Crop Genetic Diversity: Challenges, Strategies and
Uncertainties

City: London

Institution: Overseas Development Institute
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Type: ODI Natural Resource Perspectives

Report Number: 7

Keywords: biodiversity, agriculture

Abstract: Describes the challenges to crop genetic diversity, presents some of the
strategies that are being implemented to reverse the erosion of that diversity, outlines
several gaps in our knowledge that must be addressed in order to make such strate-
gies more effective, and concludes with some policy implications.

Editor: Tripp, R

Reference Type: Edited Book

Year: 1997

Title: New Seed and Old Laws: Regulatory Reform and the Diversification of National
Seed Systems

City: London

Publisher: Intermediate Technology Publications on behalf of the Overseas
Development Institute

Keywords: agriculture

Abstract: The development and diversification of national seed systems which
are currently taking place require a thorough re-examination of public regula-
tory responsibilities. Featuring case studies from a wide range of countries, the
book presents options for seed regulatory reform that are needed to address
failures in government seed provision; innovations in community-level seed
activities; the growth of the private seed sector; and the challenge of plant variety
protection.

Author: United States Congress — Office of Technology Assessment

Reference Type: Report

Year: 1989

Title: New Developments in Biotechnology: Patenting Life — Special Report

City: Washington DC

Institution: US Government Printing Office

Report Number: OTA-BA-~370

Keywords: USA, patents, IPRs, biotechnology, UPOV, agriculture, WIPO, pharmaceu-
ticals

Abstract: This report reviews US patent law as it relates to the patentability of
micro-organisms, cells, plants, and animals; as well as specific areas of concern,
including deposit requirements and international considerations. The report
includes a range of options for congressional action related to the patenting of
animals, intellectual property protection for plants, and enablement of patents
involving biological material.

Author: van Wijk, J; Cohen, J I; Komen, J

Reference Type: Report

Year: 1993

Title: Intellectual Property Rights for Agricultural Biotechnology: Options and
Implications for Developing Countries

City: The Hague

Institution: International Service for National Agricultural Research

Keywords: IPRs, biotechnology

Abstract: Analysis of the complexities, options and implications regarding IPRs in
relation to national biotechnology strategies.
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Author: van Wijk, J

Reference Type: Journal Article

Year: 1995

Title: Plant Breeders’ Rights Create Winners and Losers

Journal: Biotechnology and Development Monitor

Issue: 23

Pages: 15-19

Keywords: breeders’ rights, UPOV, Argentina

Abstract: The plant breeders’ rights (PBR) system is in use in most OECD countries
as well as in some developing countries, but it is controversial. Private seed firms
advocate PBR as it would stimulate innovation in plant breeding. Others argue that
PBR may hamper the seed supply to farmers and may decrease genetic diversity. A
notable problem in the controversy is that empirical evidence on the impact of PBR
is lacking. A recent study has attempted to collect some experiences in Latin America,
with an emphasis on Argentina.

Author: van Wijk, J; Jaffe, W

Reference Type: Conference Proceedings

Year of Conference: 1996

Title: Intellectual Property Rights and Agriculture in Developing Countries

Editor: 1995

Conference Name: Impact of Plant Breeders’ Rights in Developing Countries
Conference Location: Santa Fe de Bogota, Colombia

Publisher: University of Amsterdam

Date: March 7-8, 1995

Keywords: agriculture, IPRs, breeders’ rights, Argentina, Chile, Colombia, Mexico,
Uruguay, USA, UPOV, TRIPS

Abstract: Proceedings of a seminar which had the following objectives: (i) to present
and discuss the results of a project called ‘Impact of Plant Breeders’ Rights in
Developing Countries: Debate and Experience in Argentina, Chile, Colombia, Mexico
and Uruguay’ with a group of experts; (ii) to provide information, based on the
current experience of developing countries, for the design, implementation,
management and enforcement of breeders’ rights of use for countries introducing
this type of IPR protection; and (iii) to assist developing countries in the design of
IPR protection policies for agriculture and the international negotiations related to
them, through the assessment of the latest trends and events in IPRs related to
agriculture and development.

Author: van Wijk, J

Reference Type: Report

Year: 1996

Title: How Does Stronger Protection of Intellectual Property Rights Affect Seed
Supply? Early Evidence of Impact

City: London

Institution: Overseas Development Institute

Type: ODI Natural Resource Perspectives

Report Number: 13

Keywords: IPRs, agriculture

Abstract: A study of the relationships between stronger IPR protection in develop-
ing countries and seed supply, which finds that stronger plant-related IPR protection
has apparently not increased the diversity of plant material available to farmers or
enhanced the rate of innovation in plant breeding. Although evidence suggests a
strong likelihood that flows of improved genetic material will increase in line with
stronger protection, the author predicts that while commercial farmers might benefit
from this, middle and lower income farmers will not, because of likely restrictions
on seed saving and exchange.
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Reference Type: Journal Article

Year: 1998

Title: Plant Patenting Provision Reviewed in WTO

Journal: Biotechnology and Development Monitor

Issue: 34

Pages: 6-9

Keywords: WTO, TRIPS, IPRs, plants, UPOV, suf generis, patents

Abstract: The WTO is set to re-evaluate the obligation of member states to protect
plant materials legally. Patenting life forms has proven to be an internationally
contentious issue for cultural and ethical reasons, and due to diverging economic
interests. The standpoints of interest groups will basically set the lines for the new
WTO negotiations: the biotechnology and seed industry and pressure groups that
oppose the patenting of life forms.

Author: Verma, S K

Reference Type: Journal Article

Year: 1995

Title: TRIPS and Plant Variety Protection in Developing Countries

Journal: European Intellectual Property Review

Volume: 17

Issue: 6

Pages: 281-289

Keywords: TRIPS, UPOV

Abstract: The TRIPS Agreement permits an effective sui generis system for plant
varieties. Such a system for developing countries can be modelled broadly on the
UPOV Convention, but considerations of economy, ecology, equity and employment
should be emphasized to promote a sustainable job-led economic growth strategy in
these countries.

Author: Visser, B

Reference Type: Magazine Article

Year: 1998

Title: Effects of Biotechnology on Agro-Biodiversity

Magazine: Biotechnology and Development Monitor

Issue Number: 35

Pages: 2-7

Date: June

Keywords: biotechnology, agriculture, biodiversity

Abstract: Various biotechnologies have been developed which can have both a
positive and negative effect on agro-biodiversity. The socio-economic context in
which these technologies are developed and utilized will determine which applica-
tions, and thus which effects, will dominate.

Author: Vogel, J H

Reference Type: Magazine Article

Year: 1997

Title: Bioprospecting and the Justification for a Cartel

Magazine: Bulletin of the Working Group on Traditional Resource Rights

Issue Number: 4

Pages: 16-17

Keywords: Ecuador, trade secrets, traditional knowledge, bioprospecting
Abstract: A project based in Ecuador attempts to enable indigenous peoples to
benefit from bioprospecting by transforming traditional knowledge into trade
secrets. Knowledge from communities wishing to participate in the project will be
catalogued and deposited in a restricted access database. If communities with the
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same knowledge were to compete rather than collaborate, there would be a price
war that would benefit only the corporate end-users. To overcome this danger, the
project envisages the creation of a cartel comprising those communities bearing the
same trade secret.

Author: Walden, 1

Reference Type: Journal Acticle

Year: 1993

Title: Intellectual Property in Genetic Sequences

Journal: Review of European Community and International Environmental Law
Volume: 2

Issue: 2

Pages: 126-135

Keywords: IPRs, sui generis, biodiversity, genetic resources

Abstract: Discusses the potential and limitations of granting countries IPR over their
genetic diversity, which would require these countries to control access to their
resources. The author’s analysis of legal protection of genetic information through a
sui generis system indicates that such an approach could be difficult to achieve.

Author: Walden, I

Reference Type: Book Section

Year: 1995

Title: Preserving Biodiversity: The Role of Property Rights

Editor: Swanson, T

Book Title: Intellectual Property Rights and Biodiversity Conservation: An
Interdisciplinary Analysis of the Values of Medicinal Plants

City: Cambridge

Publisher: Cambridge University Press

Pages: 176-197

Keywords: biodiversity, conservation, IPRs, sui generis, genetic resources

Abstract: Considers the use of property law to protect the commercial exploitation of
genetic material in naturally occurring biota. Attention is then given to the extent to
which IPRs are currently being used by the biotechnology industry to protect their
research investments. The final section reviews some of the issues underlying the
creation of some form of sui generis property right in such genetic material.

Author: Wells, A J

Reference Type: Journal Acticle

Year: 1994

Title: Patenting Life Forms: An Ecological Perspective

Journal: European Intellectual Property Review

Volume: 3

Pages: 111-118

Keywords: patents, GMOs, biotechnology, Australia

Abstract: Far from being an inappropriate place for the consideration of ethical and
moral issues, patent regimes have continually been used explicitly to make moral
value judgements. The ideology of development and technocentricity embodied in
the patent system has allowed patent systems to grant patents for new life forms,
despite many calls by the broader community for limits to this extension. The ecolog-
ical implications of allowing these patents are numerous. The author argues that the
patent application mechanism should be opened up to a broad range of community
views.
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Author: Wood, D; Lenne, ] M

Reference Type: Journal Article

Year: 1997

Title: The Conservation of Agrobiodiversity On-farm: Questioning the Emerging
Paradigm

Journal: Biodiversity and Conservation

Volume: 6

Pages: 109-129

Keywords: agriculture, biodiversity, genetic resources, conservation, CBD
Abstract: The CBD has given a clear mandate for on-farm conservation. However,
lack of scientific knowledge has not prevented an explosion of recommendations on
how to conserve agrobiodiversity on farm, and it is possible to identify an emerging
paradigm. This article reviews some of the assumptions upon which this paradigm is
based, showing that if attempts to conserve biodiversity are based on these miscon-
ceptions, they are likely to fail. An alternative research agenda is proposed.

Author: World Trade Organization — Committee on Trade and Environment
Reference Type: Report

Year: 1996

Title: Excerpt from the Report of the Meeting Held on 21-22 June 1995: Record of
the Discussion on Item 8 of the Committee on Trade and Environment’s Work
Programme

City: Geneva

Institution: WTO

Date: 5 March 1996

Report Number: WT/CTE/W/3+Corr 1

Keywords: TRIPS, CBD, trade secrets, sui generis, traditional knowledge

Abstract: Record of discussions on Item 8 of the CTE’s work programme, which
deals with TRIPS. Among the various issues discussed by the national representatives
included: technology transfer, patenting life forms, the applicability of trade secrets
to traditional knowledge, and the possibility of adopting a sui generis system to
implement CBD Article 8(j).

Author: World Trade Organization — Committee on Trade and Environment
Reference Type: Report

Year: 1996

Title: Environment and TRIPS

City: Geneva

Institution: WTO

Date: 8 June 1995

Report Number: WT/CTE/W/8

Keywords: TRIPS, CBD, IPRs, UPOV

Abstract: A background document to assist the CTE in its work dealing with TRIPS.
It assesses the links between environmental concerns and IPRs by considering the
relevant features of the CBD. The paper then provides a negotiating history of the
CBD, especially Article 16. It continues by summarizing relevant ongoing work in
other international organizations which, with the CBD, indicate the IPR issues that
have been raised as having a link with environment. Relevant TRIPS provisions are
presented, GATT exemptions are considered, and the paper ends with a note on the
UPOV Convention.
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Author: World Trade Organization — Committee on Trade and Environment
Year: 1997

Reference Type: Report

Title: Item 8: The Relationship between the TRIPS Agreement and the Convention
on Biodiversity - Communication from India

City: Geneva

Institution: WTO

Date: 29 September 1997

Report Number: WTI/CTE/W/65

Keywords: TRIPS, CBD, India

Abstract: Presents the view of the Indian government on the relationship of the
CBD’s IPR-related provisions with TRIPS. It is argued that there are some important
contradictions between TRIPS and the CBD: first, the lack of any conditions on
patent application to mention the origin of biogenetic resources and traditional
knowledge used in the biotechnological invention; second, the lack of provisions in
TRIPS on prior informed consent of the country of origin and the knowledge-holder
of the biological raw material meant for usage in a patentable invention. These
conflicts need to be addressed, and some measures are proposed to do this.

Author: Yamin, F

Reference Type: Report

Year: 1995

Title: The Biodiversity Convention and Intellectual Property Rights

City: Gland, Switzerland

Institution: World Wide Fund for Nature

Keywords: IPRs, CBD, TRIPS

Abstract: Examines the link between IPRs and the CBD. The author proposes recom-
mendations for the CBD to ensure that such rights are supportive of and do not run
counter to the objectives of the Convention.

Author: Yusuf, A

Reference Type: Book Section

Year: 1994

Title: Technology and Genetic Resources: Is Mutually Beneficial Access Still Possible?
Editor: Sanchez, V; Juma, C

Book Title: Biodiplomacy

City: Nairobi

Publisher: ACTS

Pages: 233-240

Keywords: CBD, genetic resources, technology transfer

Abstract: The CBD has not resulted in a trade-off between access to genetic resources
and access to technology. However, it has established a clear link between the supply
of genetic resources and access to technologies which make use of these resources.
This link can be exploited to the benefit of both gene-rich and technology-rich
countries. Operational modalities and viable mechanisms are called for in order to
render such co-operation effective. One possible mechanism is technology collabora-
tion or knowledge-sharing agreements.

NOTE

1 This is part of a much larger annotated bibliography which was completed by the
author thanks to the generous support of World Wide Fund For Nature
International.
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