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FOREWORD

All indicators point to aworsening state of global fisheries. According
to the latest figures of the UN Food and Agriculture Organisation
(FAQ), fishing pressure is increasing, as is the number of overex-
ploited, depleted or recovering stocks. The FAQO aso predicts that sus-
tained higher catches will only be possible if remedial action is taken
to reduce or revert overfishing conditions. Overfishing has long been
explained by the legal uncertainty that prevailed over the rights and
obligations of fishing states, but international cooperation around
fisheries is now reaching new heights. This year marks the 20th
anniversary of the adoption of the UN Convention on the Law of the
Sea (UNCLQS). Since then, fisheries have been addressed in both
legally and non-legally binding instruments, ranging from a code of
conduct, to two agreements and four international plans of action.
Mog of the legal uncertainty that remained after the adoption of
UNCLOS has now been addressed and a solid legal regime has been

negotiated and adopted by the community of nations. This publica-
tion aims to examine the mosaic of new international fisheries
instruments and measures, and to interpret them in a s&t of clear
rights and obligations, which, if properly implemented will help
address this conservation problem. It reviews al the new instruments
that have been negotiated, highlights their relevance and scope of
application, and suggests means to facilitate their implementation.
In that respect, it is aresource for those working on international law
and policy, including managers in government. The publication aso
provides a useful tool by including the text of the international
instruments that can be used to enhance sustainable fisheries.

Scott Hyost
Executive Director
IUCN - Washington Office



CHAPTER |.

Achieving Sustainable Fisheries

Introduction: A Historical Perspective on

Where We Are and How We Got There

s the world population increases, fish

are becoming scarce, and whole fish-

eries are being shut down, with dra-
matic consequences for the fishermen
involved. Fishermen are under tremendous
pressure to sustain livelihoods and supplies.
Fishing vessds are becoming higger, the
equipment on board is becoming more
sophigticated, fishermen are burdened with
loans that they cannot repay, and govern-
ments worldwide are continuing to subsidize
and support an industry in crisis to the tune
of more than US $15 hillion every year. Now
fishermen are searching for new fisheries to
maintain profitable operations. This has led
to a shift from traditional to foreign fishing
grounds. Conflicts occasionally erupt between
the navies of some coastal states and foreign

Small Island states are particularly dependent on. their marine
living resources and stand to gain from the application of the
new international legal regime. Here, the spiny lobster fishery of

to explore the New World and to stake claims
on the lands they "discovered." They eventual-
ly reached a modus vivendi whereby Portugal,
Spain, France, Great Britain, and the
Netherlands shared among themselves the
spails of this discovery. As early as 1493, Pope
Alexander VI attempted to st up an atificid
"oceans order" by dividing the Atlantic Ocean
between Spain and Portugal along a line that
ran west of the Azores, granting Spain control
over the oceanswest of this line and Portugal a
right over the resources east of this line.
Whereas previous claims had been staked and
disputed over terrestrial areas, sometimes bel-
ligerently, this Papal Bull represented the firg
efort to divide and assign jurisdiction over the
seas. Not surprisingly, this arrangement was
quickly rejected by the remaining European

fleets, sometimes with dramatic conse-

the Turks and Caicos Islands, British West Indies.
©_Charlotte _de _Fontaubert

powers, with Great Britain clearly leading the

quences. In many developing countries, local

artisanal fishermen find it more and more difficult to harvest enough
fish to sustain their families. Worldwide, overfishing, and overcapi-
talisation is having dramatic impacts on fisheries, marine ecosys-
tems, and the fishing industry.

Overfishing is not a new phenomenon. It occurred as far back as 3.000
years ago, in a case along the Peruvian coast where a combination of
climatological catastrophe and excessive pressure by coastal popula
tions led to the collapse of shellfish stocks (McGoodwin 1990). Mare
recently, overfishing has become widespread, and, according to the
recent figures of the UN. Food and Agriculture Organisation (FAQ)
44% of the world's scientifically assessed fish stocks are intensively to
fully exploited, 16% are overfished, 6% are depleted, and 3% are dowly
recovering. More startling till is the historical trend of fishing a species
to commercial extinction before moving on to another species. A close
examination of FAO statistics shows that world catches are sustained by
the ghift in fishing pressure from overfished high-value demersa to
more abundant but less valuable species such as anchoveta. At the
same time, the global fishing flest has increased in size aswell asin its
capacity to catch fish. It has been estimated that actual fishing power
has increased four-fold since 1965.

Long before overfishing became so prevalent, nation states had started
encountering difficulties in their dealings with regard to fisheries and,
more broadly, the use of ocean space and resources. Colonization was a
major source of conflict, as a handful of European "great powers' set out

way. The firg round of this dispute was solved
when it became apparent that neither Spain nor Portugal had the means
to enforce the Papa Bull, particularly after Britain's flegt defeated the
Spanish Armadain 1583,

This lack of effective enforcement was a key factor in adoption of the
Freedom of the Seas principle in the 17th century according to which
the law of capture determined property rights; that is, marine resources
belonged to no one until they had been harvested and thus appropriat-
ed. This Freedom of the Seas principle prevailed up to three nautical
miles from the coast, where the so-caled "Cannon-Shot Rule" gave
the coastal state exclusive rights over marine resources in the area
within which technology dlowed it to enforce its rights. Another
assumption that jugtified the Freedom of the Seas, and therefore the
absence of need to control resources of the seas, was that the oceans
were essentially resilient and could neither be overfished nor polluted
in any significant way. The Freedom of the Seas regime prevailed for 0
long because it was easy for dl to enforce and because no single nation
could deprive another by taking another's share. The firgt cracks in this
structure started to appear as soon as harvesters developed the capaci-
ty to affect significantly the stocks they were targeting.

The depletion of resources that led to a re-examination of the univer-
sally accepted regime occurred for a number of important reasons, firg
of which was a fundamental misunderstanding that prevented the
adoption of any effective management of fisheries; that is, the prevail-
ing assumption was that stocks could not be depleted, so fishers and
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governments alike had no overwhelming reason to moderate their
actions, no reason to think that the resources wouldn't be available to
be "mined" indefinitely. Second, the demographic explosion and the
migration of populations toward coastal zones added to the pressures
being brought to bear on the resources. All along, the stocks had been
suscentible to depletion, but the fishing efort had not been quantita-
tively sufficient to affect them significantly. Now, however, there was not
only an increase in quantitative effort (more fishers trying to meet the
needs of a growing population) but a third and determinant qualitative
factor: the technological revolution. Some trade advertising in the spe-
cialized press recently claimed that "Now, fish have nowhere to hide."
Not only are modern-day fishers able to find fish through radar and
other technologies, their actual harvesting capacity has also improved
significantly. The literature sometimes refers to the factory trawlers that
can literally "hoover" entire stocks thanks to "improvements’ and
innovations in available harvesting technology and methods.

Technological improvements are constantly sought and are not, per se,
inherently inefficient. Rather, as numerous recent cases have shown, the
problem stems from the fact that these improvements generate an
increase in the economic rent to be gained from harvesting the stocks,
which further encourages new entrants to join the fishery where the
innovation(s) has emerged. In open access cases, labor and capital will
enter afishery if any profit is expected, which occurs when the adoption
of amore efficient method of harvesting lowers the unit costs of produc-
tion. Asthe harvesting effort increases, so does the pressure on the stocks,
which will then tend to decline. As long as they can capitdize on
increased productivity, fishermen will have incentives to over-harvest.

While in hindsight it becomes clear that misconceptions, demographic
pressure, and technological improvements combined to contribute to
stock declines worldwide, such depletions tend to become apparent only
ater they arewell under way. Fishersin a given industry may well believe
that their effort is sustainable even as they prevent agiven stock's recruit-
ment for the next year's generation. Only when this next generation fails
to materialize the following season does it become apparent (belatedly)
that the efort the previous year had been excessive.

Therein probably lies one of the reasons why most coordinated interna-
tional management efforts so far have been essentialy reactive and have
occurred only after a given stock had been over-harvested. In other words,
nations began to try to negotiate and somehow organize and coordinate
thelr efforts only after past excesses had depleted the stocks involved and
only when international cooperation had become strictly necessary. Prior
to the enclosure movement that started after World War 1, nations had
hecome de facto bound to one another becauise any one state could, by its
unilateral actions, impact thewelfare of all the other nations that depend-
ed on the same stocks of marine living resources. The Fur Sed
Convention of 1911, which was one of the first instances of such cooper-
ation, came about as the result of dwindling stocks of seals. Under it, har-
vesting nations acknowledged their interdependence and formalized this

redization in ajoint coordinated management regime. These types of
efforts were at firgt reactive and based on akind of piece-meal approach;
they did not stem from any broad idea that marine living resources were
particularly deserving of coordinated attention. In that respect, the result-
ant arrangements tended to be essentialy distributive in nature and
sometimes excluded other nations. Their aim was not based on any altru-
idic idea of inter- or intra-generational equity, but, rather, it was to con-
srve the stocks to maintain the fishery, avoid conflicts among a handful
of participants, and, thus, to optimize the profits of those who were enter-
ing the aopen access fisheries.

One of thefirg formal attempts to address these issues head-on in acom-
prehensive way took place within the League of Nations, but the efort
failed to set adefinitive breadth for the territorial sea. After this failure and
the end of World War 11, the scene was once more apitting of the interests
of one versus another, with nations trying to capitalize on their respective
shares of common stocks. This conflictual situation placed in opposition
the interests of the coastal states and those of other nations engaged in
distant water fishing. The move by nations into other coastal waters was
motivated by two phenomena: firdt, depleted coastal resources in their
own areas and, second the search for high-val ue species, such astunaand
salmon, throughout their migratory range. By this time, it had become
apparent that marine living resources were not inexhaustible and that
commercial fisheries could collapse, but the ensuing response by coastd
states was to stake claims on shared resources by attempting to "enclose”
the areas in which they were found. Up to that point, the jurisdiction of
the coastal states had been limited by the cannon-shot rule, which had
become part of customary international lav. When stock depletion
occurred, however, fishers from coastal areas tended to blame the foreign
fleets that were coming in to "steal their fish." For their part, distant water
fishing nations (DWFNS) clung to the Freedom of the Seas paradigm
under which coastal states could not claim jurisdiction over resources
that could not be appropriated. In September 1945, President Harry S.
Truman issued aproclamation claiming jurisdiction for the United States
over mineral resources on the continental shelf and the right to regulate
and control fishing in defined zones for the purpose of conservation
Thus the stage was set for 50 years of negotiations over marine living
resources between and among these two categories of fishing nations.

The next formal forum for this debate was the First United Nations
Conference on the Law of the Sea (UNCLOS 1), which concluded with
the adoption in 1958 of four separate conventions.’ The negotiating
states failed to achieve consensus on the breadth of the territorial seg,
and although all the conventions came into force, they failed to garner
broad support. Two years later, UNCLOS Il was convened to try and
resolve the outstanding questions (breadth of the territorial sea and
exclusive fisheries jurisdiction), but once again, it failed on the same
issue. In 1972, the Stockholm Conference on the Human Environment
was held. Stockholm provided a forum for the adoption of a
Declaration of Principles on the Human Environment, which, to this
day, highlights the importance of preserving the human environment



and aspects that need to be addressed through international coopera:
tion; however, fisheries issues were not directly addressed.

Following further conflicts between coastal and distant-water fishers
in the 1960s and other emerging ocean issues, the Third UN
Conference on the Law of the Sea (1973-1982) was convened to
address these issues comprehensively. It led to the adoption in 1982 of
the United Nations Convention on the Lav of the Sea (UNCLOS).
UNCLOS spelled the end of the Freedom of the Sess paradigm for most
fisheries. It divides up the oceans between zones wherein the coastal
States have exclusive jurisdictional rights (in the so-caled 200-mile
Exclusive Economic Zone, or EEZ) and the remaining high seas. This
enclosure movement resulted in appropriation by the coastal states of
90% of the fisheries resources worldwide, most of which are found
within 200 nautical miles of coastlines. In that respect, UNCLOS rep-
resents the consecration of the idea that in order to be managed, fish-
eries must come within the purview of an individual nation, which
will then have the incentive and the means to s&t up the appropriate
management regimes and see to the distribution of its benefits. It was
expected that the "Tragedy of the Commons' would be averted.
[ronically, this result of the enclosure movement has failed to materi-
dize, and the call for strictly defined property rights has been pushed
further within EEZS, to grant individual transferable quotas (ITQs) to
particular fishers. The treaty establishes a definitive regime, where up
to 200 nautical miles, the coastal state can, based on the best scientif-
ic evidence, assume respongihility for the management and conserva-
tion of fish resources. Within this remit, coastal States can determine
the level a which most fish stocks can be harvested and allocate rights
to harvest to its nationals or, in instances of surplus, to select foreign
fishing fleets. Unfortunately, few nations if any have managed these
fisheries well, as they have been and till are subject to political pres-
sures from fishing interests.

UNCLOS falled to address fully the specid case of fish stocks that
migrate long distances, across the EEZS of severdl coastal states, or
that straddle an EEZ and the high seas. It leaves it to the States
involved in these fisheries to work out further details in keeping with
certain principles spelled out in the Convention. As aresult, aseries of
regional and subregional organizations and arrangements have been
established for the management of these stocks, with varying degrees
of success. These arrangements have not proven to be entirely satis-
factory, however, and many coastal States still fed that the uncertain-
ties that surround the management of these stocks are unacceptable
or could undermine fisheries within their national zones.

As regards high sess fisheries resources, the FAOs Committee on
Fisheries (COFI) has noted that "inadequate management and over-
fishing are recognized as major problems. The need to control and
reduce fishing flegts operating on the high seas is now being inten-
tiondly admitted because excessve fishing is endangering the very
sustainability of [these] resources.”

Achieving Sustainable Fisheries

The problem of straddling stocks has been epitomized by the situation
that prevailed toward the end of the 20th century for the management
of Greenland halibut (also known as turbot in Europe) and cod on the
Grand Banks df the coast of Canada. Canada and a number of distant
water fishing nations had entered into an agreement within the frame-
work of the Northwest Atlantic Fisheries Organization (NAFO) to regu-
late the catch of the stocks, but the rules of procedure on decision
making proved to be inadequate. Following a collapse of cod stocks,
Canada imposed a moratorium on its own fishermen within its EEZ
and sought strong restrictive measures within the NAFO area of appli-
cation. While a conservative conservation policy was then implement-
ed with the support of the European Economic Community (EEC), in
1985, the EEC sought the adoption of higher quotas after the accession
to the Community of Spain and Portugal. A very restrictive quotawas
set, but the European Union (EU) used its right to opt out of the meas-
ures agreed to and granted Spain a quota share that was greater than
the total allowable catch adopted by NAFO's Commission. While the EU
on behalf of Spain acted legally when it opted out of the NAFO meas-
ures, Canada gtill felt that the agreed conservation and management
measures were being undermined. It actually arraigned a Spanish ves:
el on the high seas, over which it had no jurisdiction. At that time, this
incident was but the last in a long series of complaints on the part of
coastal states with regard to the uncertainty of fisheries management
on the high sees as it affected their coastal fishing interests.

The issue was aso tackled in the course of the preparatory process of the
United Nations Conference on Environment and Development (UNCED,
or the Earth Summit) in 1992. The coastal states renewed their effort to
address the shortcomings of UNCLOS with regard to straddling fish
gocks and highly migratory fish stocks through the so-called Santiago
initiative. Canadawas instrumental in trying to mobilize coastal dates
that fdt that they had been victimized by the distant water fishing
nations in areas just beyond EEZS. Two meetings of like-minded states
were held in . John's, Newfoundland and Santiago, Chile, in advance
of UNCED, through which the momentum gathered by these States con-
tinued to grow. This effort culminated in the course of the preparatory
process for UNCED when Canada and 40 co-sponsors submitted a pro-
posa on the conservation and management of marine living resources
of the high sees. The proposal urged states fishing on the high seas to
give consideration to the "specid interests and responghility of the
coastal State" and specified that fishing on the high seas should not have
an adverse impact on the resources within the EEZs of coastal States.

The coastal states failed to get these substantive provisions in Agenda
21, the output of the Conference. All they could achieve was a call for
a conference to address the issues heads-on, "with aview to promot-
ing effective implementation of the provisions of the Law of the Sea.on
straddling and highly migratory fish stocks" The UN. Genera
Assembly endorsed this recommendation in a UN. Resolution, speci-
fying that the mandate of the conference would be to identify and
assess existing problems related to the conservation and management
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of highly migratory and straddling fish stocks; consider means of
improving fisheries cooperation among States; and formulate appro-
priate recommendations.’®

A treaty on straddling fish stocks and highly migratory fish stocks was
then negotiated, adopted in 1995, and entered into force in December
2001. Thistreaty only covers 10% of the fish landed worldwide, howev-
&, leaving essentidly unanswered the question of how coastal States
manage these fisheries in their own EEZs The UN. Fish Stocks
Agreement was but one piece in the mosaic of international instru-
ments that were negotiated concurrently. Among the most relevant are
the FAOs Code of Conduct for Responsible Fisheries, the FAO
Compliance Agreement, and various regional effortswhere, responding
to the mandate of UNCLOS the states with an interest in specific
regiona fisheries got together to adopt common conservation and
management measures, most notably in the Bering Sea and the South
Pacific. One of the most striking aspects of these negotiations is that the
states involved used every available weapon in the arsena of interna-
tional instruments to attempt to address the issue of overfishing. While
the UN. Fish Stocks Agreement is limited to straddling and highly
migratory stocks and its application restricted largely to the high sess,
the Code of Conduct is to be applied both within areas of national juris-
diction and on the high sees for &l vessds above a certain Sze flying
the flag of a state that has endorsed it.

The Code consists of six thematic articles on Fisheries Management,
Fishing Operations, Aquaculture Development, Integration of Fisheries
into Coasta Area Management, Post-Harvesting Practices and Trade,
and Fisheries Research. It focuses on the practices of national fishing
fleets, calling on countries to act a the national level. The Agreement
and the Code refer to one another extensively, and the full implemen-
tation of one will be afected by the implementation of the other. The
Code's scope of application is more al encompassing, but it has the
status of "soft-law" because it is not legaly binding. The Agreement is
hinding but of much narrower scope. In actual terms, the Agreement
and the Code should be seen as complementary.

The FAO Compliance Agreement was negotiated as a part of the Code
of Conduct for Responsible Fisheries but, unlike the Code itsdf, is
legdly binding. It aims to address some of the residual issues that
were not fully elaborated in UNCLOS Its two objectives are (1) to
impose upon all states whose vessdls operate on the high seas obliga-
tions designed to make the activities of those vessdls consistent with
conservation and management rules; and (2) to increase the trans-
parency of al high seas fishing operations through the collection and
dissemination of data. In actual terms, the Compliance Agreement
Sets up very drrictly defined obligations with which the flag state is
required to comply in order to exercise efective control over vessls
flying its flag. "Taken together, [the obligations] stand for the position
that no state should alow a fishing vessdl to fly its flag on the high
sess unless the state can effectively exercise responsibility over that

vessdl." The Compliance Agreement is the hard-law arm of the Code
of Conduct and the instrument through which the negotiators expect
to make flag states responsible for complying with their obligations as
well as exercising their rights.

States are therefore obliged to take strong conservation and manage-
ment measures, both individualy in their EEZS and in cooperation
with others on the high seas and for straddling and migratory stocks.
Ye in view of the situation of stocks worldwide, one can have only
doubts about the actual will of nation states to address in earnest the
issue of overfishing. Those states that do take strong measures in their
EEZs then claim that their efforts are being undermined by the fishing
efforts of distant water flests in areas just outside their zones of juris-
diction, while those active on the high seas point to the problems that
occur within the EEZs There are obvioudy no quick fixes to these com-
plex problems, and global market demand, international trade, degra-
dation of the marine environment, and the heavy reliance by
fishermen in some countries on state subsidies undoubtedly act as
aggravating factors. Nevertheless, implementation of &l the instru-
ments that were recently negotiated—and that, taken together, now
congtitute a more complete regime for global fisheries - would go a
long way towards solving a number of conflicts, ensuring a precau-
tionary approach to fisheries management, and even starting to
address some of the underlying causes of overfishing.

These instruments do not condtitute apanacea. Their successful imple-
mentation will depend on further good will on the part of the states
involved with regard to enforcement, the strengthening of the ingtitu-
tions in place and the creation of new ones where appropriate, and,
ultimately, a healthy dose of equity between coastal states and distant
water flegts - and even among fishermen within national waters. Als,
one cannot address the issue of fisheries worldwide without tackling
the broader issue of sustainable development. In that regard, global
fisheries represent a tremendous opportunity aswell as a challenge.

Endnotes

1 The Truman Proclamation provided that "the United States regards it as proper to
establish explicitly bounded conservation zones in which fishing activities shall be
subject to the regulation and control of the United States." For a discussion of the
controversy raised by the Proclamation, see Bill Burke, 1994.

2 Convention on the Territorial Sea and the Contiguous Zone, Convention on the
High Seas, Convention on the Continental Shelf, and Convention on the Fishing
and Conservation of the Living Resources of the High Seas, Geneva, 1958.

3 UN. General Assembly Resolution 47/192, 22 December 1992,



CHAPTER 2.

Achieving Sustainable Fisheries

Guidelines for Fisheries Management in the Exclusive
Economic Zone (EEZ): Primacy of the Coastal State

2.1. The Framework of
the United Nations
Convention on the Law
of the Sea (UNCLOS):
Obligations as
Wl as Rights

ccording to Food and
Agriculture Organisation
(FAQ) statistics, more
than 90% of landings worldwide
are caught within coastal waters."
Conversdy, lessthan 10% of glob-
a caches are harvested on the
high seas. As highlighted in

The coastal fisheries of West Africa, here in Mauritania, are particularly impacted by the activities
of some distant water fishing nations, even when fishing access agreements have been negotiated.

Coadtdl states have both sovereign-
ty and sovereign rights over
marine living resources. Articles 2
and 3 of UNCLOS define the nature
and scope of the territorial se, an
area where the coastd dtate can
exercise the same sovereignty as it
doeson itsland territory (i.e., with-
in its terrestria boundaries). The
same applies within the dtate's
internal waters, which under
Article 8 of the Convention are dl
waters on the landward side of the
basdline of the territorid sea. The

© Charlotte de fomauben

Chapter 1. the EEZ concept has

evolved from the need to enclose areas of the high seas where free-
dom of fishing used to prevail, often leading to the so-called tragedy
of the commons. Throughout their negotiations on the law of the
seq, states acknowledged that the absence of property rights prevent-
ed the adoption and implementation of the necessary conservation
and management measures. As a result of the so-called enclosure
movement, most harvestable stocks are now under the control, or
jurisdiction, of coastal states. In theory at least, clear property rights
have been assigned, and the interests of coastal states in these stocks
have been recognized in and codified by UNCLOS

territorial sea may not extend
beyond 12 nautical miles from the
baseline, but within that area, all marine living resources are under the
exclusive control (sovereignty) of the coastal State.

Beyond 12 nautical miles, the regime of the EEZ applies. The primacy
of the coastal dtate in the EEZ isvery clearly defined in UNCLOS Artidle
56.1. () of the Convention provides that, "In the exclusive economic
zone, the coastal State has sovereign rights for the purpose of explor-
ing and exploiting, conserving and managing the natural resources,
whether living or non-living, of the waters superjacent to the sea-bed

NcLOs

UNCLOS has been called a constitution for the oceans because it effectively regulates the rights and obligations of all states as related to the oceans.
Host importantly, it divides the oceans into different zones of jurisdiction, where states have different rights.

—The territorial sea extends from the baseline up to 12 nautical miles. Within that zone, the coastal state exercises complete jurisdiction,

just as it would in its territory (on land).

—The contiguous zone extends from 12 to 24 nautical miles. There the coastal state may take measures to prevent and punish infringe-
ment of national laws as they relate to customs and fiscal, immigration, and sanitary matters, as long as these infringements took place

within its territory or territorial sea.

—From 12 to 200 nautical miles, the coastal state can declare an EEZ where it exercises sovereign rights over living and non-living marine
resources. Other states enjoy the right to freedom of navigation in that area.

—Beyond 200 nautical miles, the so-called regime of the high seas applies, where all states have the right to engage in fishing, subject to
their treaty obligations; the rights and duties, as well as the interests of coastal states; and the duty to cooperate with other states for the
conservation and management of the high seas living resources. (In practice, fishing on the high seas is now regulated, to some extent, by

regional fisheries management organizations. See Chapter 3.

—The continental shelf, which may extend beyond 200 nautical miles but not beyond 350 nautical miles, is where the coastal state exer-
cises sovereign rights for the purpose of exploring it and exploiting its natural resources.
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and of the sea-bed and its subsoil...." As a result of this provision,
which is now aso embedded in customary international law, many
conflicts as to who owns the resources have been resolved. In that
respect, the result of the UNCLOS negotiations was a clear victory for
coastal states, whose sovereign rights over the natural resources in the
EEZ are now recognized.

Therights of the coastal state inthe EEZ are not absolute, however. The
title of Part 5 of UNCLOS refers to the "rights, jurisdiction and duties
of the coastal State in the exclusive economic zone" (emphasis added).

2.1.1. Fishing by the Coastal State in the EEZ

Firgt and foremogt, Article 61.2 requires that the coastal state should
"ensure through proper conservation and management measures that
the maintenance of the living resources in the exclusive economic zone
is not endangered by over-exploitation." In other words, the coastal
dtate has aright to exploit those resources sustainably but has no right
to over-exploit or to deplete them.

The whole regime of exploitation in the EEZ is based on the premise
that the coastal state will exploit the resources while promoting the
objective of optimum utilization (Artide 62.1). Interestingly, the
Convention does not further define precisely this concept of optimum
utilization. Article 61.2 provides that the amount that can be fished
depends on the total alowable catch (TAC). The TAC is to be deter-
mined by the coastal state, isto be based on the best scientific evidence,
and shall ensure "that the maintenance of the living resources is not
endangered by over-exploitation.” This again isareflection on the lim-
its of the mandate given the coastal state: it may exploit the resources
but only in a sustainable fashion, and it has not been given the right
(in theory at least) to deplete them.

The duty of the coastal state to conserve living resources is further
emphasized in acall for it to cooperate, as appropriate, with competent
international organizations, whether sub regional, regional, or global
(Article 61.3)) As a consequence, one cannot imagine that a coastal
dtate could, within its EEZ, undermine the conservation and manage-
ment measures adopted by a regiona fisheries management organiza-
tion in the adjacent area of the high sess.

While it does not specificaly refer to the concept of optimum yield,
UNCLCS (Article 61.3) provides that the measures taken by the
coastal state

"shd| ds0 be designed to maintain or restore populations of harvest-
ed edesa levdswhich can produce the maximum sustaingble yidd,
as qualified by relevant environmental and economic factors,
including the economic nesds of coadtd fishing communities and the
Spedid requirements of developing States..." (emphasis added).

In other words, the Convention afects a shift from a purely biological
indicator (the maximum sustainable yield, or MSY) to a hiological
indicator qualified by economic and environmental considerations.
The MSY indicator is no more than a fisheries management bench-
mark or a management reference point—an indicative tool that can
be used to establish atota dlowable catch—and it iswidely perceived
as flawed for a series of reasons.

Traditionally, fishing is understood to have three sorts of effects

—Effects on the target stock—if the stock is overfished, it will
become depleted and may even reach the point of commercia
extinction and, inextreme cases, the point of biological extinction;

—Effects on associated stocks or dependent species (the bycatch
issue)—target stocks cannot be taken in isolation, and man-
agers need to redlize that, because target ocks are part of an
ecosystem, their harvesting will impact both species on which
they feed and species that feed on them. This can be avery seri-
ous issue and, in some cases, the target/bycatch ratio can be as
highas 1 to 14 (i.e,, for every 1 pound of target species landed,
14 pounds of non-target species have been caught and, more
often than not, killed and discarded);

—Broader impact on the marine ecosystem—some particularly
destructive fishing methods (cyanide, dynamite fishing, large
pelagic drift-net fishing and also, in some cases, trawling) can
have tremendous destructive impacts on the seafloor, on corad
reefs, and on other fragile habitats.

Assessing the MSY and setting up a TAC address the firgt of these three
impacts but neglects the other two. In addition, MSY is based on stock
assessments, some of which can be based on uncertainty or insuffi-
cient knowledge of the biological characteristics of the species target-
ed. UNCLOS gives the coastal state opportunity to address some of the
flaws of MSY by introducing other factors, but Article 61.3 alows the
coastal state either to diminish the size of the TAC (for instance to
account for the uncertainty of the MSY) or to exceed the MSY, eg., for
economic reasons. Thisis borne out in practice time and time again,
when some fisheries managers are unwilling to reduce TAGs to the
level called for by MSY because they perceive that the price that would
be paid by the fishing community would be too high. In the United
States, where conservation and management measures are taken by
Regional Fisheries Management Councils, Council decisions to adopt
low TACs are often appealed in courts of law by fishermen who are
angry a the severity of the measures. Council decisions are some-
times overturned on equity grounds.

Fisheries managers wak a fine line as they try to reconcile the con-
flicting interests of fisheries communities in the short term and in the
long term. While it may make more sense to fish sustainably to ensure
higher returns in the long run, many fishermen are straddled with



dehts, or cannot cover their operating costs and will, therefore, tend to
overfish, regardiess of consequences to the stocks. Such fishermen
often redlize that theirs is an untenable situation in the long am. but
they are under too much pressure to sustain income in the immediate
term. Even with the best intentions, in cases where over-investment has
led to overcapacity, any hope for rational, sustainable exploitation is
log. The problem is often compounded by governmental subsidies,
which mask the true cost of fishing and thus lead to erroneous cogt-
benefit assessments on the part of fishermen, fish processors, and fish
digtributors. Nevertheless, the coastal dtate is responsible for the state of
marine living resources in its KHZ Given the facts that 70%. of the
stocks worldwide are overfished. and 90% of said stocks are found with-
in EEZS coastal dtates are clearly remiss.

While it dlows vessds flying its flag to fish in the KHZ the coastal state
can, and must, subject such fishing to conservation and management
measures designed to ensure that the living resources are utilized in a
sustainable fashion. Such measures both include and exceed the estab-
lishment and enforcement of a TAG.

As provided in Article 62.4, the coastal state may take the following
measures regarding activities of fishing vessds in its EEZ with aview to
conserving and managing its living resources;

—Licensing of fishermen and vessdls (often including payment of
fees and other forms of remuneration);

—Determination of TAG. which can be limited to a certain species
or limited through time;

—Establishment of closed areas or closed seasons, in which no
fishing is permitted;
—Size or age limits for the fish caught;

—Imposition of drict information requirements for the fishing
vessds and the fish caught;

—Required participation in the scientific research on which MSY
and TAG are based;

—Designation of observers and trainees on board the vessels
dlowed to fish;

—Requiring that part or al of the catch be landed in the ports of
the coastal State;

—Requiring that vessds fishing in the EEZ participate in joint
ventures or other cooperative arrangements; and

—Enforcement procedures.

In other words, the coastal State has a whole arsenal of measures & its
disposa through which it can control and limit fishing effort in order to
ensure sustainability. Again, in theory, the coastal state can, and should,
prevent overfishing in an area in which it exercises sovereign rights.

Achieving Sustainable Fisheries

Overview of Fisheries Management Tools

The fisheries management measures can be classified as follows:

D Output Controls

D Input Controls

D Technical Management Measures

D Economic Controls

D Output controls affect the size of catches that may be taken
by the fishery. They include

—Total allowable catches and unallocated quotas; and
—Individual transferable quotas (ITQs).

D Input controls attempt to limit the actual fishing effort applied
in the fishery (with only an indirect impact on the resulting
catches). They include

—Restrictive licensing (such as licensing schemes that limit
the number of vessels or fishers allowed to participate in
a fishery); and

—Limits on days at sea.

D Technical management measures affect where, when, and how
fish may be caught. They include

Closed areas;
—Marine protected areas;
—Closed seasons;
—Gear and technological restrictions; and
—Mesh or fish size limits

D Economic controls are measures that affect the profitability
of fishing, including

—Development subsidies;
—Taxes and fees; and
—Decommissioning.

Taken from Net Losses, Untying the Gordian Knot of fishing
Overcapacity, by Lutchman and Hoggarth

In practice, achieving sustainability is easier said than done, particu-
|arly as the science of fishing evolves, as new impacts of fishing are dis-
covered, and because stock depletion often does not become apparent
until it is well under way. A fundamental new principle, the precau-
tionary approach, goes a long way towards avoiding such uncertainty
(see Chapter 4), but it should be noted that, under UNCLOS coastal
states are not required to take such an approach? They are merely
given a series of measures that they may take in order to keep exploita-
tion sustainable. Moreover, these measures only work insofar as coastel
states can and do exercise effective control over their own vessdls and
foreign vessals they have permitted to fish in their EEZS which is often
not the case, particularly for developing countries. It should aso be
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noted that the measures called for in Article 62.4 are merely indicative,
are 20 years old, and are far from sufficient to provide coastal states the
guidance they need. These shortcomings are addressed in the FAO Code
of Conduct and, in some measure, in the UN. Fish Stocks Agreemen.

2.1.2. Fishing by Other States in the EEZ

As difficult as it may be for coastal States to exercise effective control
over vessls flying their own flag, they are further burdened by the duty
to exercise control over vessdls from other states fishing in their EEZ.
UNCLCS refers specifically to a series of states that have been displaced
by the enclosure movement and, thus, are worthy of extra protection.
These States are;

—L and-locked states, which by definition are now excluded from
90% of worldwide stocks found in newly designated EEZs (Article
69) and are to have access to any surplus of the living resources
of the EEZ of the same sub-region or region.

—Geographically disadvantaged states (Article 70), which are
entitled to the same access as land-locked states in the same
sub-region or region.

To those States, the coastal state is required to allow access to surplus of
the TAC that it does not have the capacity to harvest. To that end, Article
62.2 provides that
"The coadtd Sate shall determine its capecity to harvest the living
resourcesof the EEZ. Where the coastd State does not have the capac-
ity to harvest the totd dlowable catch, it shal ... gve other Sates
aooess to the surplus of alowable cach

But while UNCLOS recognizes the special circumstances of certain
dates, the coastal state is till responsible for determining the TAC and
is only required to grant access if it does not have the capacity to har-
ved the said TAC itsdf. Furthermore, the Convention does not establish
any hierarchy among the states identified in Articles 69 and 70, and the
coastal state may choose to which of these states it will grant access. In
addition, UNCLOS provides an exception to the exception, since Articles
69 and 70 "do not apply in the case of a coastal State whose economy
is overwhelmingly dependent on the exploitation of the living
resources of its exclusive economic zone" (Artide 71). In many cases,
therefore, the coastal state can be expected to exploit resources in the
EEZ itf, either because it has the fishing capacity to do so or because
it has chosen to limit the TAC to the Size of its fleet.3 Even if the deci-
sion of the coastal dtate is abusive, that decision may only be addressed
through compulsory "conciliation,” the outcome of which can be
rejected by the coastal sate’

More often than not, the coastal state will grant access to foreign fleets,
sometimes with little regard for sustainability or the carrying capacity
of the stocks. UNCLOS does specify that in o doing it will give priority
to land-locked states, adjacent neighboring stetes, geographically dis-

advantaged states and, to some extent, developing countries, but the
coastal state is ultimately sovereign in deciding to whom it grants
access. Of course, the coastal state can expect to receive some form of
compensation in exchange for that access, be it in the form of royaties
or license fees For many developing countries that do not have the
capacity to harvest the TAC, this provision represents, in theory at least,
atremendous opportunity to generate revenue (through licensing and
royalty requirements). But UNCLOS aso recognizes that beyond imme-
diate financial benefits, one of the goals should be for the coastal state
to develop its own fishing capacity. Article 62.4(j) provides that access
may be conditioned upon reguirements for the training of personnel
and transfer of technology, including enhancement of the coasta
state's capacity for undertaking fisheries research.’

Merely by granting access to other states vessdls, the coastal state is
not now exempt from ensuring that the exploitation of the living
resources is sustainable. Article 62.4 clearly indicates that the coastal
dtate may establish enforcement measures, may place observers on
board, and may establish &l sorts of measures that are traditionally
understood to enhance sustainability (size limits, closed areas and
seasons, gear restrictions, etc.). But the coastal state is till expected
to exercise effective control over both vessdls flying its flag and distant
water fishing fleets. Again, it is not granted carte blanche to alow any
kind of fishing that will generate sufficient financial rewards. In
practice, however, it is mostly the case that those coastal states that do
not have the capacity to harvest the whole TAC tend to be developing
countries, while developed states have developed excessive capacity
and are looking for new grounds in which to fish. As a result, the
negotiations over access hetween coastal states and DWHNs tend to be
lopsided. (See Box 2.3 below.)

At the root of the problem with access agreements is awidespread con-
ception that the interests of coastal states and DWHNS are necessarily at
odds. Thiswas certainly the case in the past when a number of DWHNS
engaged in a practice known as "pulse fishing," where a flegt is dis-
patched into a new ground, is given free rein to fish as fast and as
much as it can, then moves on to another area once the stocks are
depleted. As rewarding as this practice may be in the short term, it
makes no sense whatsoever in the longer run. It is in the long-term
interest of both coastal states and DWHNS to negotiate access agree-
ments where the DWHN agrees to fish sustainably and, in return, is
assured continued access. This is essentially what happened in the
course of negotiations over tuna resources between the United States
and the idland states of the South Pacific. This result was achieved
when the island states refused to negotiate one-on-one with the U.S,
but, rather, insisted on an access agreement that covered al the EEZs
and even the areas of the high seas surrounded by those EEZs The
small island states that previoudly had given in to the might of a super-
power were then able to present a common front and negotiate a bet-
ter deal, extracting a genuine commitment to sustainability on the part
of the distant water flet. In exchange, the fleet knew that the sustain-



Achieving Sustainable Fisheries

The Problem with Fishing Access Agreements

Fisheries agreements can broadly be classified in the following categories:

—Reciprocal agreements, which provide for reciprocity of access (traditionally negotiated between developed countries, e.g., between Norway, the

Faroe Islands, Iceland, and the Baltic States);

—Agreements on access to surplus stocks, where fleet owners pay access fees (such as those that have been negotiated between the US.

and Canada);

—Agreements on access to resources in exchange for compensation by the states involved and market access (negotiated between the EU

and Greenland);

—Agreements on access to surplus fish stocks in return for financial compensation by the states involved (typically negotiated between the EU

and African and other developing countries); and

—So-called "second generation agreements," where access to coastal waters is based on participation in joint enterprises and joint ventures to
help develop the fishing capacity of the coastal states (such as the agreement negotiated between the EU and Argentina).

In theory at least, the form of the agreement is supposed to reflect the mutual benefit of both coastal states and DWFNs. In practice, however, the
negotiation is often linked to the receipt of overseas development assistance and some unscrupulous DWFNs can a) insist on a straight access-for-cash
agreement and b) strong-arm the coastal state into granting access in exchange for less than equitable payments. As a rule of thumb, reciprocal agree-
ments are more advantageous to the coastal state, as the practices of the distant water fleets then tend to be more sustainable. Different agreements
treat coastal states with varying degrees of faimess. Former EU Fisheries Commissioner Emma Bonino herself agreed with "the position of those who
say that the first generation accords simply wiped out the fish ... because there is generally no control."

Some of the most common problems that arise with access agreements include

Reporting of catch and other data crucial for Fisheries management is not carried out in earnest by the distant water fishing fleets. The most
serious problem is a lack of serious monitoring, control, and enforcement.

—The gear used by distant water fleets is less selective than that used in the waters of the DWFNSs, resulting in increased bycatch and serious

environmental damage.

—Conflicts tend to arise between the distant water fishing fleets and small-scale and artisanal fishers.

—The fees paid to the coastal states are not always fair and tend to be linked to bilateral assistance. Overall, developing coastal states are in

a weak negotiation position.

—Ecological scientific information is poor, and knowledge of the stock levels can be extremely uncertain. DWFNs will tend to push for higher

catch levels, in blatant disregard of the precautionary principle.

—Even from the standpoint of the distant water fleets, access agreements often do not make sense, since the flag states heavily subsidize the

ensuing cost (up to 80% in the case of the EU).

—Ultimately, access agreements allow DWFNs to export their overcapacity problem, rather than deal with it in earnest.

able practices to which it adhered would aso be imposed on other dis-
tant water flests. The result of these negotiations was a clear win-win
gtuation, though one that has rarely, if ever, been replicated in other
areas of theworld®

It isimpossible to point the finger exclusively a one set of players for
conservation failuresin the EEZ. On the one hand, coastal states can
and should hold out for agreements that are equitable, but, perhaps
more important than other financial considerations, they should
ensure that sound conservation and management measures are
well monitored and enforced. This is not dways the case, and, in

some instances, coastal states have been known to "sell” access to
the TAC to two different distant water fleets, thus making a mockery
of the scientific evidence upon which the MSY had been established.
On the other hand, one cannot ignore the economic pressure under
which some coastal states find themselves—pressure that may leave
them no choice but to agree to terms they know to be both outra-
geous and unsustainable. The rights granted to DWNsin the EEZ by
coastal states clearly need to be balanced against obligations to
respect the sovereign rights of the coastal states. Ultimately, DWHNs
and coastal states can only achieve a fair and durable regime by
cooperating in earnest.
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2.1.3. A Special Regime for Special Stocks

The relatively simple regime that allows coastal states either to har-
ved living resources or to negotiate access agreements with others
only applies to stocks that are found solely within the EEZ of that
coastal state. Unfortunately, biological resources do not necessarily
recognize that politico-legal construction. While some coastal states
have extensive EEZs in which individual stocks are confined (partic-
ularly the U.S, Canada, Russia, France, and Austraia), in many
other cases the EEZ is geographically limited, and stocks will neces-
sarily migrate beyond the EEZ of asingle coastal state. In addition to
the vagaries of political boundaries, the problem is compounded by
the behavior of some stocks, which not only migrate over consider-
able distances but also spend part of their lives in the rivers of coastal
dtates and another part in sea water, either on the high seas or in the
EEZ of another state. Such is the case of anadromous stocks, which,
like salmon, spawn in rivers and spend most of their lives in the sea,
and also catadramous stocks, which, like egls, spawn in the sea (often
on the high seas), but spend most of their lives in the rivers of coastal
states. Asaresult of their biological characteristics, these stocks are at
times under the control of one coastal state and at other times either
under the control of another state or, as they migrate on the high
seas, subject to a free-for-al. UNCLOS recognized that this duality of
jurisdiction was likely to be problematic and addressed the issue in a
number of separate articles.

Anadromous stocks

In this case, Article 66 of UNCLOS recognizes that because these stocks
gpawn in rivers, states of origin have "primary interest in and respon-
sihility for such stocks." Along with this interest comes the responsibil-
ity to ensure that the stocks are conserved through appropriate
measures for fishing, which are to goply "in al waters landward of the
outer limits of its [the state's] exclusive economic zone" The
Convention thus effectively prohibits fishing of anadromous stocks on
the high seas. Article 66, however, also recognizes that other states may
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be involved in the harvesting of such stocks, and the state of origin is
required to consult with those states before establishing a TAG. In this
regard, specia consideration is given by the state of origin to Satesthat
participate in expenditures on measures to renew the stacks. An excep-
tion to the requirement that no fishing take place on the high seas is
provided for states for which application of this provision would result
in economic dislocation. With these states, coastal states are required to
negotiate "with a view to achieving agreement on terms and condi-
tions of such fishing giving due regard to the conservation require-
ments and the needs of the State of origin in respect of these stocks'
(Article 66.3()).

In instances where these stocks migrate from the state of origin to the
EEZ of another state, both states are required to cooperate with regard
to the conservation and management of such stocks and to make
arrangements for the implementation of these measures—through
regiona organizations, where appropriate.

Catadromous stocks

Catadromous species are species that spawn in the ocean but spend a
good dedl of their lives in rivers. The Convention's Article 67 is similar
to its Article 66 in that it is based on the biologica redity of where the
stocks are found for most of their lives. As aresult, the "coastal State in
whose waters catadromous species spend the greater part of their life
cycle shall have responsibility for the management of these species and
shall ensure the ingress and egress of migrating fish" (inward and out-
ward migration). As is the case for anadromous species, harvesting is
limited to within EEZs and forbidden on the high seas. An interesting
additional provison specifies that a state into which the species
migrates, even if only as ajuvenile or maturing fish, will sharein man-
agement, including harvesting of the stock (Article 67.3). This recog-
nizes the fact that even though the fish may only be juveniles when
they enter the EEZ, the coastal state(s) nevertheless has the capacity
and responsibility to ensure sustainable fisheries.

Though the U. S. and Canada profess to have a strong interest in conserving fish stocks, for many years they were engaged in a "salmon war" that
began in the early 20th century. The problem is that different salmon stocks originate in either Canadian or American waters and then migrate to the
waters of the neighboring country. Then the salmon are caught by nationals of the country to whose waters they have migrated. Both the US. and
Canada went through numerous rounds of negotiations that were rendered more difficult by commando actions by fishermen from both sides. The prob-
lem was further complicated by the biological uncertainty that surrounds some stocks, by the traditional rights that have been granted to native
Americans in the U. $., and by differences between US. fishing interests in the Pacific Northwest and Alaska. The Pacific Salmon Treaty adopted in 1985
allocates the benefits of fishing to each party equivalent to the production of fish from its rivers. Its implementation continued to be problematic, how-
ever, and the fishing arrangements under it expired in 1992. A new agreement was finally reached in 1999, whereby a new concept of abundance-
based management is applied, meant to be more responsive to changes in salmon runs. Institutions and arrangements under the 1985 treaty have also
been revised (Kimball 2001).
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Sedentary species

Sedentary species are treated differently than other species, and Article
68 provides specificdly that "this Part (Part V on the Exclusive
Economic Zone) does not apply to sedentary species as defined in
Artide 77, paragraph 4." Artide 77.4 defines sedentary species as
"organisms which, at the harvestable stage, either are immobile on or
under the sea-bed or are unable to move except in constant physical
contact with the sea-bed or the subsoil." For this species, the regime of
the continental shelf applies, and the coastal state has sovereign and
exclusive rights for the purpose of their exploration and exploitation,
meaning that, even if the coastal state chooses not to harvest them, no
other state may do so without its express consent. If the coastal state
does not have the capacity to harvest the entire TAC, it is under no obli-
gation to give other states access to the surplus. The regime for seden-
tary species is much more retrictive than the regime for other species,
in part because its application is limited to a) sedentary species as they
are narrowly defined and in part b) because the regime applies to geo-
logically limited areas, whose reality cannot be questioned.”

Unfortunately, in the case of commercialy valuable species, different
dates have sometimes disagreed on what congtitutes a sedentary
species. This difference of appreciation of biological characteristics has
led to conflicts in the past over lobgter (off the Brazilian coast in the so-
called "lobster war" between France and Brazil) and scallops (between
the U.S. and Canada).

Straddling stocks

Straddling stocks are not defined as such; rather, Artide 63 refers to
"gtocks occurring within the EEZS of two or more coastal states or both
within the EEZ and in an area beyond and adjacent to it." Two differ-
ent regimes apply to the two scenarios. In the firg instance (stocks
occurring within the EEZS of two or more coastal states), those states
"shall seek, either directly or through appropriate subregional or
regional organisations, to agree upon the measures necessary to coor-
dinate and ensure the conservation and development of such stocks'
(Article 63.1.). In the case where the stock occurs both in the EEZ and
in the adjacent area of the high seas, "the coastal State and the State
fishing for such stocks shall seek, either directly or through appropri-
ate sub regional or regional organisations, to agree upon the measures
necessary for the conservation of these stocks in the adjacent area
(Article 63.2, emphasis added). Thus, in the firg case, the two or more
coastal states must cooperate to ensure the conservation of the stocks,
while in the other case, the coastal state and states fishing on the high
sees are merely required to cooperate in conserving the high sess por-
tion of the stocks. The digtinction isimportant, since it protects the sov-
ereign rights of the coastal state within the EEZ.

Ultimately, though, perhaps the most significant lacuna of Article 63 is
that it does not take sides and decide which of the states (the coastal
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dtate or the states fishing on the high seas) actually has the greatest
interest and respongibility for the conservation of the stocks. Thus,
under this article, the coastal state certainly may not impose any meas-
ures unilaterally on other states, but at the same time, states fishing on
the high seas are subject to Article 116, which subjects the freedom of
fishing on the high seas to the interests of coastal states. At best, states
have a duty to cooperate, but the article does not resolve the issue of
who shall prevail in the event of conflict between them?

Highly migratory species

Highly migratory species are treated differently, fird and foremost
because they are not defined but, rather, listed in Annex 1 of the
Convention.” Article 64 specifies that the coastal State and other Sates
engaged in fishing of the species "shall cooperate directly or indirectly
through appropriate international organisations with a view to ensur-
ing conservation and promoting the objective of optimum utilization
of such species throughout the region, both within and beyond the
exclusive economic zone." Where no international organizations are
in place, the same states are cooperatively to establish one and partic-
ipate in itswork.

The main difference with the regime of highly migratory speciesis that
the parties are required to participate in thework of organizations. This
participation is not requested only "as appropriate” (aswas the case for
Article 63), but states' duties also include the responsibility to create
such a regime where one does not dready exist. This reflects the fact
that highly migratory species tend to migrate over tremendous dis-
tances (sometimes across the Atlantic or throughout the Pecific), and,
more often than not, a large number of states is involved, either
because the stocks migrate through their waters or because they fish
these stocks. Here, the Convention does not even presume to begin to
establish a hierarchy among the rights of the states because there are
just too many different species and because their biological character-
istics are completely unique. This issue was to be revisited later, during
negotiation of the UN. Fish Stocks Agreement.

2.2. A Regime in Constant Evolution

While negotiation of the 1982 UNCLOS marked a shift in the legd
regime from freedom of the seas to enclosure by the coastal states of
most living resources, this Convention merely represented a step in an
ongoing, evolving process. In many instances, the states negotiating
the Law of the Sea Convention were either unable or unwilling to
address some of the outstanding issues. To their credit, one can note
that they had addressed the situation of 90% of the stocks worldwide
(those found in coastal waters, within the 200-mile EEZ); nonetheless,
further negotiations were called for. Perhaps foremost among those
outstanding issues was that of straddling and highly migratory fish
stocks, addressed, albeit inconclusively, in Articles 63 and 64 of the
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Convention and described above. Beyond the example of these particu-
lar stocks, however, three further conclusions emerged in the
Convention'swake:

—First, that the guidance given in UNCLOS to states engaged in
fishing was limited and that the modalities of sustainable fish-
ing would need to be further developed;

—Second, that some issues that had barely been touched on were
becoming more pressing as the status of the stocks continued to
degrade; and

—Third, that as a result of UNCLOS and the enclosure movement.
some of the problems that had been largely confined to coastal
waters had been displaced to the high seas. In addition, as some
coastal states excluded foreign fleets from their EEZS, they devel-
oped fleets of their own and substituted a domestic problem for
what had previoudy been aforeign one.

All these remaining issues were addressed in a series of negotiations
that led to the adoption of the FAO Code of Conduct for Responsible
Fisheries, the FAO Compliance Agreement, the UN. Fish Stocks
Agreement, and the FAO International Plans of Action on seabird
bycatch. shark management, and overcapacity.™® In great measure, all
these negotiations were greatly facilitated by the political input provid-
ed over the course of the UN. Conference on Environment and
Development (UNCED).

2.2.1. Input from UNCED and Agenda 21

Just as new problemswere emerging, and older problemswere becoming
more serious, asea change occurred in how states approached the issue
of overfishing and. more broadly, sustainable development. The firg
ingtance in which this dhift took place actually predated the UNCLOS
negotiations—the 1972 Stockholm Conference on the Human
Environment There, for the fird time, states met to addressin a system-
aic fashion the issues that surround human development, including
impacts on the environment The issue was picked up 20 years later a
UNCED—the Earth Summit—held in Rio de Janeiroin June 1992. The
outcome of this Conference included the Rio Declaration of Principles
on Environment and Development (27 principles) and Agenda 21, a
document akin to a blueprint for sustainable development.

In the Rio Principlesis Principle 15, which provides that

“Inorder toprotect theenvironment, theprecautionary approach
skill he widely applied by stales according to their capabilities.
Wheretherearethreatsofseriousor irreversibledamage, lack of
full scientific certainty shall not beused asareasonfor postponing
cod-effiective  immures to prevent environmental degradation.”

UNCLCS conspicuously lacked any reference to the precautionary
approach, but it was to be taken up later during the negotiations of var-
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The Convention on Biological Diversity

The CBD was open for signature in Rio de Janeiro in June 1992. Its objec-
tives are the conservation of biodiversity, the sustainable use of biodiver-
sity's components, and the equitable sharing of benefits derived from
genetic resources. State parties are required, inter alia, to take measures
to ensure the conservation and sustainable use of biodiversity, monitor bio-
diversity in their territories, identify and regulate destructive activities, and
integrate consideration of biodiversity into national decision making.

CBD) and the Jakarta Mandate

With regard to biodiversity conservation, under the CBD, it can be
achieved though a combination of both in situ and ex situ conservation.
The former is most important, with the Convention providing that the par-
ties "shall, as far as possible and as appropriate, establish a system of
protected areas or areas where special measures need to be taken to
conserve biological diversity." The CBD does not refer specifically to marine
or terrestrial ecosystems, but it does apply to national areas and areas
of national jurisdiction. In 1995, the parties to the Convention adopted
the so-called Jakarta Mandate, which outlines a program of action for
implementing the Convention with respect to marine and coastal biodi-
versity. Identified are five areas in which state parties can take practical
steps to apply the Convention to marine habitats, including implementing
integrated coastal area management, ensuring the sustainable use of
coastal and marine living resources, implementing environmentally sus-
tainable mariculture practices, preventing the introduction of alien species,
and establishing marine and coastal protected areas.

As regards the sustainable use of marine resources, the Mandate encour-
ages parties to

—Set ecologically sustainable levels of use;

—Manage ecosystems rather than single stocks;

—Reduce bycatch and incidental impacts on non-target species
and habitats;

—Eliminate subsidies that encourage overfishing; and

—Where artisanal fisheries are sustainably managed, protect sustainable
management systems through measures such as legal recognition and
enforcement of community-based resource management systems and
recognition and maintenance of traditional sea tenure.

(Articles 6(b), 8(c), 8(j), 10(b), 10(c) and 11.)

Taken in part from Biodiversity in the Seas: Implementing the Convention
on Biological Diversity in Marine and Coastal Areas (de Fontaubert,
Downes, and Agardy 1996).

iousother international legal instruments, particularly the FAO Code of
Conduct and the UN. Fish Stocks Agreement.

Agenda 21 is divided in 40 chapters, ranging in topic from the devel-
opment of different ecosystems to the participation of major groups



and other socia and economic issues. Chapter 17 of Agenda 21 deals
with the protection of the oceans, al kinds of seas, including enclosed
and semi-enclosed seas, and coastal areas and the protection, rational
use, and development of the living resources therein. It is divided in a
series of program areas that include, inter alia

—Sustainable use and conservation of marine living resources of
the high seas; and

—Sustainable use and conservation or marine living resources
under national jurisdiction.™

Both program areas recall the primacy of UNCLOS, stress worldwide
dependency on fisheries as well as the importance of their sustain-
ability, call for stronger international cooperation, and call on both
coastal states and states fishing on the high seas to address the issue
of straddling and highly migratory stocks, which had largely
remained unresolved in UNCLOS

The Chapter's program area on integrated management dso highlights
the importance of incorporating fisheries and mariculture management
within integrated coastd management. In fact, the entire Chapter isfilled
with references to ecosystem approaches, thus marking aclear departure
from the species-centric approach of UNCLOS Thisis aso reflected in the
new emphasis placed on the importance of marine protected areas, which
tend to conserve species in association with their own ecosystems.
Furthermore, inasmuch as Chapter 17 addresses issues of marine pollu-
tion, both land-based and ship-based, it goes along way towards address:
ing some of the other negative impacts on marine living resources.

All in dl, Chapter 17 of Agenda 21 provides a renewed mandate to
slve the fisheries crisis, abeit a non-binding one. In that, it is dif-
ferent from the Convention on Biologica Diversity (CBD), which was
open for signature in Rio during UNCED, and which is a hard-law,
legally binding instrument.

2.2.2. The Food and Agriculture Organisation (FAO)
Code of Conduct for Responsible Fisheries

The FAO Code of Conduct for Responsible Fisheries was adopted in
1995. The Code was formulated to be consistent with UNCLOS, and to
take into account Agenda 21 and the Rio Declaration of Principles, as
well as the outcome of the UN. Conference on Straddling and Highly
Migratory Fish Stocks (UN. Fish Stocks Agreement) (see Box 26.
below on the parallel negotiations). It is directed towards "members
and non-members of the FAQ, fishing entities, subregional, regional
and globa organisations, whether governmental or non-governmen-
tal, and al persons concerned with the conservation of fishery
resources and management and development of fisheries, such as
fishers, those engaged in processing and marketing of fish and fishery
products and other users of the aquatic environment in relation to

13

Achieving Sustainable Fisheries

fisheries" (Article 1.2). The scope of the Code is, to say the lesdt,
remarkable, and clearly applies to al persons and entities engaged in
fishing in the EEZ. The Code provides principles and standards appli-
cable to the conservation, management, and development of al fish-
eries. In that respect, it is like atoolbox that aims to provide al the
interested parties with measures they can take to ensure that fishing
activitieswill remain sustainable.

Another remarkable aspect of the Code is that it goes far beyond mere
harvesting activities, as they are traditionally understood. It consists of
six thematic articles on Fisheries Management, Fisheries Operations,
Aquaculture Development, Integration of Fisheries into Coastal Area
Management, Post-Harvesting Practices and Trade, and Fisheries
Research. The Code focuses on the practices of national fishing fledts,
calling on countries to act at the national level. It covers fishing activ-
itieswithin EEZS, aswell as on the high seas. While the Code's scope of
application is exceptionaly broad, it nevertheless retains the status of
soft-law, since it is not legally binding. Perhaps as a result, the Code
goes much further than other international instruments in terms of
adopting measures likely to enhance sustainability. It lays down a
number of genera principles that are to guide al fishing activities,
some of which are particularly important;

—"... the right to fish carries with it the obligation to do so in a
responsible manner so as to ensure effective conservation and
management of the living aguatic resources' (Article 6.1);

—"Management measures should not only ensure the conserva
tion of target species, but aso of species belonging to the same
ecosystem (Article 6.2)";

—"... dtates should prevent overfishing and excess fishing capac-
ity" (Article6.3); and

—"... conservation and management measures should ... adso
be taking into account the traditional knowledge of the
resources and their habitat, aswel as environmental, econom-
ic and socid factors' (Article 6.4).2

The provisions contained in Article 6 of the Code, though not as such
legally binding, can nevertheless take the force of hard law if and when
they are incorporated into national policy and legidation and into
regional fisheries management instruments.

Articles 7 and 8 contain the essence of the measures to be undertaken
for fisheries management and fishing operations.

Article 7: FisheriesManagement

The provisions of this article go clearly beyond the traditional, Species-
centric approach to fisheries management. For instance, Artide 7.1 (2)
provides that "within areas under national jurisdiction, States should
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seek to identify relevant domestic parties having a legitimate interest in
the use and management of fisheries resources." Article 7.18 also refers
to the need to prevent or eliminate excess fishing capacity and to
ensure that the lewis of fishing effort are commensurate with the sus-
tainable use of fisheries resources.

Article 7 isthen divided into paragraphs dealing with

—Management objectives, where the objective is il optimum yield
(ascalled for by UNCLOS), but where some additional considera
tions go beyond the scope of UNCLOS and include avoiding exces-
sve capacity, protecting the interest of small-scale subsistence
fishers, and protecting the biodiversity of marine ecosystems;

—Management framework and procedures, with an emphasis on
fisheries management that covers the stock throughout itsentire
area of distribution;

—Data gathering and management advice, with a strong empha-
sson the socid and economic objectives to be achieved,

—The precautionary approach, with the distinction made
between stock-specific target points and stock-specific limit
reference points,

—Management measures, including addressing the issue of illegd

fishing, the use of more sdective gear, respect for traditional
practices, and reduction of bycatch and discards; and

—Implementation, including the establishment of an effective

The Parallel Negotiations of the

Box 2.6. ] U.N. Fish Stocks Agreement and the
FAO Code of Conduct

The UN. Fish Stocks Agreement and the FAO Code of Conduct refer to
one another extensively and the full implementation of one will be affect-
ed by the implementation of the other. As such, they are both parts of
the mosaic of international instruments that constitutes the new interna-
tional regime for the management and conservation of marine living
resources. The diplomats who negotiated the Code were essentially the
same diplomats who adopted the Agreement, and much of the progress
that was achieved in the former was transferred to the latter. If not for-
tuitous, this was nonetheless fortunate, because the negotiators were will-
ing to go further in the negotiation of what they knew would ultimately
be a non-legally hinding text. Once they had agreed to some measures
for the Code, it was easier to take the same approach for the Agreement.
The same was also true for previous regional fisheries management efforts,
where what had been achieved in the Donut Hole Agreement, the South
Pacific Tuna Treaty, and within the framework of the International
Convention for the Conservation of Atlantic Tunas (ICCAT), was later incor-
porated at the global scale, both in the Code and in the Agreement (de
Fontaubert 1997).
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legd and administrative framework and implementation of
effective fisheries monitoring, control, and surveillance.

Article 8: Fisheries Operations

Article 8 distinguishes between the obligations of al states, flag states.
and port states. It also focuses on other aspect of fishing activities, fish-
ing gear sdectivity, and protection of the aquatic environment. As far
as the coastal states are concerned, they are required, inter alia, to

—Ensure that only fishing operations alowed by them are con-
ducted within waters under their jurisdiction;

—Maintain arecord of al authorizations to fish issued by them;

—Maintain standards and practices and statistical dataon dl fish-
ing operations alowed by them; and

—As port States, try to cooperate with other states to achieve and
assig them in achieving the objectives of the Code.

Thus, the Code of Conduct provides recommendations and require-
ments with a degree of specificity never seen before in international
law. The coastal state now has a whole panoply of measures it may
take, and very few states can now claim that they do not have expertise
or the practical knowledge for engaging in sustainable fisheries man-
agement. States are not legally bound by the Code, but they are expect-
ed to pursue good faith efforts to implement it. These
recommendations are picked up in the Fish Stocks Agreement, and
since it is legdly binding, it is here that the Code's recommendations
pick up the power of hard law.

2.2.3. The UN. Fish Stocks Agreement

The U.N. Conference on Straddling Fish Stocks and Highly Migratory
Fish Stocks was specifically called for in Chapter 17 of Agenda 21 and
aimed a addressing some of the issues that had been left open dfter the
adoption of UNCLOS After more than three years of negotiations, the
Agreement was adopted. As adopted, it embodies acompromise reached
between the interests of coastal states and distant water fishing
nations.** One of this instrument's most interesting aspects is that it
acknowledges the biological redity that while some stocks straddle
EEZs and the high seas, they nevertheless need to be managed
throughout their range (according to the so-called biological unity of
the stocks). As a result, many of the conservation and management
measures that are called for on the high seas, to be adopted by region-
a fisheries management organizations (RFMOs, see Chapter 3), are
aso applicable in the EEZ. The Agreement, however, does not overrule
Article 56 of UNCLOS which grants the coastal state exclusive rights in
the EEZ. Rather, Article 3 provides that Articles 5 through 7 (which rep-
resent the backbone of the Agreement) apply also to the conservation
and management of fish stocks within areas under national jurisdic-
tion. In light of the clear conflict of interest between coastal and distant



Article 5 of the U.N. Fish Stocks Agreement

Article 5 of the U.N. Fish Stocks Agreement covers measures that apply
both in the EEZ and on the high seas. Measures to be adopted should

—Ensure the long-term sustainability of the stocks and promote
the objective of optimum yield;

—Be based on the best scientific evidence available and designed
to maintain or restore the stocks;

—Not exceed MSY level, as qualified by a number of relevant
factors;

—Apply the precautionary approach;

—Take into account the impact of other human activities on the
stocks and on the marine environment;

—Take into account the impacts of other related species, with
a view toward maintaining these species above levels where
their reproduction may become seriously threatened;

—Minimize the impacts of fishing activities through pollution,
waste, discards, and bycatch, through, inter alia, the use of
more selective, environmentally safe, and cost-effective gear
and technologies;

—Protect marine biodiversity;
—Prevent or eliminate overfishing and excessive fishing capacity;

—Take into account the interests of artisanal and subsistence
fishers;

—Be based on complete and accurate data;

—Be supported by scientific research and appropriate technolo-
gies; and

—Be implemented and enforced through effective monitoring,
control, and surveillance

water fishing states, a compromise was adopted where the parties are
called upon to setle their differences by adopting compatible meas-
ures. The Agreement does not indicate, however, whose measures shall
prevall in case of conflict.

The substance of the measures to be adopted by the coastd Stete in the
EEZ iscontained in Article 5 of the Agreement (see Box 2.7. below). Article
5 builds on the measures called for inUNCLOShy inviting states to move
from a species-centric approach to one that takes into account the whole
ecosystem, to address the underlying issue of overcapacity, and to take into
account other impacts on the marine environment and on the stocks.

The precautionary approach is aso given considerable emphasis, and
the whole of Article 6 is devoted to it. This article is particularly inter-
esting because it aims to articulate what, in concrete terms, can be
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undertaken to goply that approach. The adoption of this article repre-
sents a major shift in fisheries management, as it reverses the burden
of proof between conservation and exploitation objectives. Throughout
the history of fishing, remedial measures had been taken following the
collapse or severe depletion of stocks. In essence, these measures were
reactive. Likewise, conservation measures were only agreed to after
managers had shown that a) the stocks were being unduly impacted.
and b) the management measures would likely remedy this situation.
The precautionary approach, as prescribed under Article 6, requires
that conservation and management measures be based on the best sci-
entific evidence available, that states be more cautious when informa-
tion is uncertain, unreliable, or inadequate and that the absence of
adequate scientific information not be used for postponing or failing to
take conservation and management measures. In a provision reminis-
cent of the Code of Conduct for Responsible Fisheries, the article dso
refers to the measures states may need to take following the occurrence
of a natural phenomenon likey to have a significant impact on the
status of the stocks.®

As aresult of Articles 5 and 6. if acoastal state signs and ratifies the
Agreement, it undertakes to submit to more elaborated obligations
than those contained in UNCLCS (the U.N. Fish Stock Agreement sup-
plements rather than supplants UNCLOS), and the importance and
extent of these new obligations should not be underestimated. By com-
mitting to these new measures, the coastal state also increases tremen-
dously the odds of achieving sustainable management of the
straddling fish stocks and highly migratory fish stocks found in its
waters. This also encourages DWHNs to abide by the same measures on
the high seas when they fish stocks shared with the coastal state. This
idea of reciprocity is laid out in Article 7, which calls for the adoption
of compatible measures in the EEZ and on the high seas™ Here again,
the Agreement strikes a delicate balance between the interests of the
coastal states and the DWHNs and distinguishes, just like UNCLOS had
before, between straddling fish stocks and highly migratory fish stocks.
It calls for the states to agree upon the measures necessary for the
management of straddling fish stocks in the high seas and to cooper-
ae on conservation of highly migratory fish stocks both within and
beyondtheareasunder national jurisdiction.

While many of the provisions contained in Articles 5 and 6 are al o found
in the Code of Conduct, two important distinctions must be noted:

—The measures of Articles 5 and 6 only goply to straddling fish
stocks and highly migratory fish stocks, but they are legaly-
binding; and

—While the measures of the Code of Conduct apply to al stocks,
they do not condtitute hard law.

Despite this distinction, coastal states should understand that applica:
tion of the measures of Articles 5 and 6 can be easily applied to al
stocks—and should be—and. also, just because the Code is not legal-
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ly binding does not mean its measures should not be implemented.
On the contrary, the coexistence of the Agreement and the Code is a
perfect example of the desirable flexihility of international law. The
measures contained in these two instruments are tools from the same
toolbox, and using these tools can only be in the coastal state's inter-
ed in the long term. But because some of these measures can be diffi-
cult or expensive to implement, coastal states have the option to adopt
them a their own pace, fird to straddling fish stocks and highly
migratory stocks (especialy if they want other states to do the same)
and then to al stocks as they develop the capacity to do so. In any
event, coastal states no longer have the excuse of not knowing what
measures to take, since they are so clearly laid out both in the Code
and in the Agreement.

2.2.4. The FAO International Plans of Action (IPOAS)
on Seabird Bycatch, Shark Management,
and Overcapacity

Three IPOAswere adopted by the FAO Council inJune 1999, These three
instruments were negotiated to address some of the issues raised by the
implementation of the Code of Conduct. Just like the Code of Conduct,
these are soft-law, non legaly binding instruments that reflect agree-
ment among their negotiators over some of the measures that need to
be taken to address three pressing issues.

—Incidental bycatch of seabirds in longline fisheries;
—Conservation and management of sharks, and

—Management of fishing capacity.”

These are clearly distinct issues that can be addressed individually
and in avery technical fashion, but it was felt that any action by one
state was more likely to succeed if it was co-ordinated with that of
others. These issues are now global in scope yet require action at the
national level. Through the adoption of each IPOA, states can ensure
that the measures they take will be reinforced by other states. While
there is broad agreement on the goa of the measures to be adopted,
implementation of each IPOA is voluntary and left to the specific
measures to be adopted by each state. All three IPOAs are relevant for
coastal states, as al of the issues addressed occur in EEZS, aswell as
on the high sess.

IPOAfor Reducing Incidental Catch of Seabirds
in longline Fisheries

According to the IPOA, "seabirds are being caught in various com-
mercial longline fisheries in the world and concerns are rising about
the impacts of this incidental catch. Incidental catch may aso have
an adverse impact on fishing productivity and profitability." In
response to growing concerns over such impacts, severd measures
had aready been taken at the regiona level in the Southern Ocean
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by parties to the Convention on the Conservation of Antarctic Marine
Living Resources (CCAMLR), under the Commission for the
Conservation of Southern Bluefin Tuna (CCSBT) by Japan, Austrdia,
and New Zealand, and on anational level in the Bering Sea and Gulf
of Alaskaby the U.S. The aim of this particular measure, the IPOA, is
to reduce the incidental catch of seabirds in longline fisheries, wher-
ever it may occur. As aresult, the IPOA applies to states in the waters
where longline fisheries are being conducted by their own or foreign
vessds and to states that conduct longline fisheries on the high seas
and in the EEZS of other states.

In order to implement this IPOA, dtates are required to take the follow-
INg measures.

—States with longline fisheries are to conduct assessments of these
fisheries to determine if a problem exists with respect to inciden-
tal catch of seabirds. If such a problem exists, states are to adopt
a national plan of action to address the issue. To that end, a
"Technical note" is appended to the IPOA, containing the practi-
cal measures that should be included in national plans; and

—States that determine a national plan is not necessary should
review that decision on a regular basis, particularly as new long-
line fisheries are developed or by taking into account any other
changes in their fisheries.

States are given great latitude in how they conduct their assessments
and adopt national plans in recognition of the fact that each fishery is
unique and that identification of appropriate measures can only be
achieved through on-the-spot assessment of the concerned fisheries.
Nevertheless, states are encouraged to learn from the experience of oth-
ers, and the technical note mentioned above details some of the tech-
nical options that can be adopted. For each technique described, there
is an explanation of the concept in smple terms, an assessment of
difectiveness, and, where avalable, cost estimates. This is particularly
helpful because other states can then try to adopt some of these meas-
ures based on the criteria that will best apply to their own situations™®

IPOAfor the Conservation and Management of Sharks

As highlighted in the IPOA, sharks have been fished for centuries by
artisanal fishermen in an essentially sustainable fashion. More recent-
ly, however, unsustainable fisheries have been developed, fueled by
technological innovations and driven by demand from distant mar-
kets. Whereas sharks were originaly fished for sustenance, a whole
industry has developed around the harvesting of the sharks for their
fins. the shark is caught, the fins are cut off and the carcass is thrown
overboard, sometimeswith the animal il living and destined to acer-
tain death. In addition, sharks can be caught in significant numbers
as bycatch, where the fishing effort is applied to other pecies. As a
result of these developments, the population of some socks has
decreased tremendoudly, leading to serious doubts as to their future.



The problem is aggravated by the fact that "sharks often have a close
stock-recruitment relationship, long recovery times in response to over-
fishing (low biological productivity because of late sexual maturity;
fav offspring, abeit with low natural mortality), and complex spatial
structures (Size/sex segregation and seasonal migration).” Finaly, sci-
entific knowledge and understanding of the stocks and their dynamics
is sometimes poor, hindering the establishment and implementation of
the appropriate conservation and management measures.

The issue has been addressed nationally by some countries and region-
dly by a number or regiona tuna fisheries commissions and other
regiona fisheries management organizations and arrangements.”
However, these disparate efforts are not enough to address a problem of
this magnitude. Consequently, the IPOA on sharks appliesto all states
whose fishermen participate in shark fisheries, as well as those whose
other fisheries activities have a significant impact on sharks caught as
bycatch? Its objective is to ensure the conservation and management
of sharks and their long-term sustainable use. As was the case for
seahirds, the IPOA applies to States in whose waters sharks are caught
by their own or foreign vessds (i.e,, inthe EEZ) and to states whose ves-
s catch sharks on the high sess.

Again, dtates are required to implement national plans, if their vessdls
conduct directed fisheries for sharks or if their vessdls regularly catch
sharks in non-directed fisheries. The national plans are to be based
on regular assessments of shark stocks and are to be adapted to reflect
changes in such stocks. Some of the goals of the shark plans are,
inter alia, to

—Ensure that shark catches are sustainable;

—Asxss threats to shark populations, determine and protect criti-
cal habitats, and implement sustainable harvesting Strategies;

—Identify and protect particularly threatened or vulnerable
shark stocks;

—Minimize incidental catches of sharks;
—Minimize waste and discards from shark catches; and
—Encourage full use of dead sharks.

To that end, two appendices to the shark IPOA include suggested con-
tents of a national shark plan and shark assessment report”

| POA for theManagement of Fishing Capacity

The overcapacity of the world's fishing flest has been a major con-
tributor to global overfishing. This is particularly problematic for two
reasons: firgt, because excess capacity makes it difficult to maintain
fishing effort a a sustainable level, and, second, because economi-
cally, excess capacity is inherently wasteful. The issue was generally
discussed at UNCED, in Agenda 21, and, more specificaly, in Article
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7 of the Code of Conduct for Respongible Fisheries and in the UN.
Fish Stocks Agreement. Although the IPOA is voluntary, its adoption
by the FAO Committee on Fisheries (COF) signaled a commitment
by states to take concrete action in overcapacity at anational and an
international level.

The IPOA is based on the Code of Conduct and takes into account the
relationship between the Code and other international instruments.
The main objective of the IPOA is for "States and regional organisa-
tions to achieve worldwide, preferably by 2003 but no later than 2005,
an dficient, equitable and transparent management of fishing capac-
ity." A series of actions are related to the four main Strategies identified
a means of achieving this objective.

These dtrategies are

a The conduct of national, regional, and global assessments of
capacity and improvement of the monitoring of capacity, which
would involve the measurement of capacity, diagnosis and identi-
fication of fisheries and fleets requiring urgent measures, and the
establishment of records of fishing vessdls to support the FAO
Compliance Agreement.

. The preparation and implementation of national plans to manage
eificiently fishing capacity and of immediate actions for those fish-
eries requiring urgent measures. This would require taking into
account the effect of different resource management sysems on
fishing capacity and socio-economic requirements, recommending
specific action for overfished fisheries, addressing the issues of sub-
sidies and incentives that result in overcapacity, and taking into
account regional considerations.

C. The strengthening of regional organizations and related mecha-
nisms for improved management of fishing capacity a regiona
and global levels, in away that is mindful of the provisions of the
UN. Fish Stocks Agreement and the FAO Compliance Agreement.

. Immediate action for major transboundary, straddling, highly
migratory, and high sess fisheries requiring urgent measures.

These dtrategies may be implemented through complementary mech-
anisms to promote implementation of the IPOA, such as awareness
building and education, technical cooperation at the international
level, and coordination. This is most significant because states are
unlikely to take difficult measures to reduce their own fishing overca
pacity if they do not fed that others are doing the same. Some devel-
oped countries have a history of exporting their overcapacity problems
by displacing their fleets to those of developing countries that do not
have the capacity to harvest the total alowable catch in their EEZS (see
above Box 2.3. on fishing access agreements). This is particularly true
in the case of fleets flying flags of convenience, where the flag State does
not exercise effective control over its fleets.
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2.3. Where Does that Leave Us with Respect
to Fisheries Management in Coastal Waters?

As has been amply demonstrated, the persistent issue of the Tragedy of
the Commons due to Freedom of the Seas has now been resolved for a
least 90% of catches worldwide. States can no longer claim that they
are unaware of the measures to take or that there is too much legd
uncertainty. All the international legal instruments negotiated since
the adoption of UNCLOS add up to a solid regime, based on pre-
dictability and reciprocity among states. Nonetheless, two outstanding
Questions remain:

1. Now that they have exclusive jurisdictional rights over marine liv-
ing resources, why do coastal states till overfish in their own EEZS
(and thus ignore their inherent obligation to manage the resources
sustainably), and what can be done about it?

2. If coastdl states have exclusive rights in their EEZs why are distant
water fleets il dlowed to overfish in the EEZ of the same coastal
dtates? This is avery serious problem in practice and one of the most
pressing issues that remains to be addressed.

The answer to the firgt question lies mainly within the political will
of the coastal states and their citizens. Because of the dispute settle-
ment provisions of UNCLOS there is nothing any one state can do if
it deems that another coastal state is depleting marine living
resources in its EEZZ In addition to this legal obstacle, the sad real-
ity remains that overfishing in the EEZ is a global phenomenon and
that there is hardly a coastal state that would morally be able to sue
another State for the same thing it is doing (overfishing). The only
dtates that could possibly have a theoretical leg to stand on would be
land-locked states or other states that do not engage in any form of
fishing, but it is unclear that they would have an interest in the stocks
or in their protection.”® With the adoption of the UN. Fish Stocks
Agreement, the coastal state may agree to become subject to compul-
sory settlement of disputes, but @) only if it chooses to, and b) only for
disputes over straddling fish stocks and highly migratory stocks. In
other words, coastal states overfish because they can.

So if a coastal state cannot be legally compelled to stop overfishing,
what other approach could be taken? The answer is both global and
political in nature. The firg redlity that needs to be acknowledged is
that coastdl states are unlikely to undertake unilaterally the difficult
measures meant to address overfishing. It is more probable that such a
broad issue can be addressed through joint political commitment.
Second, as with al other political processes, one of the firg steps
required is the sharing of more accurate and pertinent information at
both the national and international levels. Only with the redlization
that governments subsidize inefficient, destructive, and overdeveloped
fleets can one hope for solutions to emerge. Ultimately, governments
cannot jugtify sinking resources indefinitely into efforts to destroy
socks and related marine ecosystems, and they cannot do so with
impunity. Many fishers can no longer survive economically without
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government assistance, and the only question is how long governments
and the taxpayers that pressure them will put up with this sorry state of
afars. Only when the world at large is more aware of the situation in
other countries can "global" pressure be brought to bear.

Asto the second question, its answer is closdly linked to that of the firg,
since the problem of access agreements illustrates a problem exported
from the waters of one over-developed flegt to the waters of another
date with insufficient harvesting capacity. To put it smply, distant
water fleets would not need to deplete the resources of other coastal
dtates if the practices in their own waters were sustainable. The other
aspect of this problem is that some states have been adopting sustain-
able practices in their own waters but then have been shameless in
overharvesting in the waters of other states. Thisisimmoral and maybe
illegal. With more information on these practices, pressure can be
brought to bear on these states to desist. The irony about this kind of
behavior is that, ultimately, it is sdf-defeating—for the distant water
fleets and for the coastal states. By contrast, with the alternative, sus-
tainability, comes awin-win situation for dl in the long run. In short,
no one can hope to win when stocks are depleted or overfished.

The fisheries crisis is clearly a globa one, and some of the remedies
aso need to be globa in nature. Such isthe international regime that
has now been built from the sum of al these legal instruments. Now, a
global political commitment is needed to transform this legal system
of global and regional agreements into redity.
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Coadtd waters are usually understood as extending up to around 200 nautical miles
of the coast. They can then be designated as the Exclusive Economic Zone (or EEZ)
of the coastal State.

This concept was only developed in the 1980sin domestic and regional legdl instru-
ments for the protection of terrestrial and, subsequently, marine environments.

According to Bill Burke, "It is now well recognized that a coastl State may have
sound reasons for affirmatively deciding that its interests are best served by deter-
mining that the allowable catch is equal to, or lessthan, its harvesting capacity, and
thus deciding not to dlow any foreign fishing."

In Part XV of the Convention, which deals with the settlement of disputes, Article
297 provides that "the coastal State shall not be obliged to accept the submission to
[compulsory and binding] settlement of any dispute relating to its sovereign rights
with respect to the living resources in the exclusive economic zone or their exercise,
including its discretionary powers for determining the alowable catch, its harvest-
ing capacity, the alocation of surpluses to other States and the terms and conditions
edtablished in its conservation and management laws and regulations.”

This is a key aspect of the conservation of living resources since the establishment
of the MSY and TAC is predicated upon accurate stock assessments.

Drawing from this experience, IUCN encouraged Wes African states to engage in a
dialogue with the negotiators of the South Pacific Forum Fisheries Agency (FFA). To
that end, aworkshop was held in Cape Verde in November 2000 where this dialogue
was formerly initiated. See IUCN report on Cape Verde workshop.

As aresult of this distinction between political redlity and geological redity, “"the
rights of the coastal State over the continental shelf do not depend on occupation,
effective or notional, or on any express proclamation.” In other words, the regime
of the continental shelf applies even if the coastal state has not proclaimed an EEZ
or historically exercised control over resources found therein.

This lacuna, as well as that of Article 64, was eventually addressed through the
negotiation and adoption of the UN. Fish Stocks Agreement; see below.

The ligt mainly includes severa species of tuna, swordfish, sauries, sailfish, marlins,
ocean sharks, and cetaceans.

The FAO Compliance Agreement, which deals with compliance on the high seas,
is thoroughly reviewed in Chapter 5, "The Challenge of Enforcement.”

The other themes included in Chapter 17 ded with integrated management and
sustainable development of coastal and marine areas, marine environmental pro-
tection, critical uncertainties for the management of the marine environment and
climate change, strengthening international cooperation and coordination, and
sustainable development of small island developing states.

These and other new principles are examined in more detail in Chapter 3.
This somewhat complex concept is explained a length in Chapter 4 below.

For more details on the negotiations of the conference see de Fontaubert, 1995
and 1996.

Bath the ecosystem approach and the precautionary approach are explained in
more detall in Chapter 4.

Artidle 7.2 provides that "Conservation and management measures established for
the high seas and those established for areas under national jurisdiction shall be
compatible in order to ensure conservation and management of the of the straddling
gocks and highly migratory fish stocks in their entirety. To this end, coastal Sates
and Satesfishing on the high seas have a duty to cooperate for the purpose of
achieving compatible measures in respect of such stocks' (emphasis added).
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A fourth IPOA, on Illegal, Unregulated and Unauthorized fishing was negotiated
two years later and adopted by the FAO Commiittee on Fisheries (COH) in February
2001. This IPOA is reviewed in detail in Chapter 5 on enforcement.

Details on the national plans and technical options are included in the text of the
Seabirds IPOA, in Annex V.

Including in Wegt Africa, Latin America, the Indian Ocean, and the Pacific

The IPOA provides that "States that contribute to fishing mortality on a species or
stock should participate in its management.”

See text of the Sharks IPOA in Appendix V.

This is an interesting quirk of the UNCLOS since on the substance, the coastal
state clearly has an obligation to conserve the stocks and to exploit them sustain-
ably, but in theory, when it comes to enforcement by other states, the sovereignty
of the coastal state prevails (except in some respects for straddling and highly
migratory stocks).

This question was briefly debated in the course of the UN. Fish Stocks Agreement
negotiations, where the Nordic countries argued that any sate with an interest in
a gock could become a member of an RAMO, even if that interest was inherent
and did not relate to any interest in actualy fishing the stock. That position was
soundly defeated.
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CHAPTER 3.

Beyond National Jurisdiction: The Emergence of Regional
Fisheries Management Organizations (RFMOs)

he 1982 United Nations
Convention on the Law of
the Sea (UNCLOS) went a

long way towards allocating
rights and responsibilities for
management of marine resources
within exclusive economic zones
(EEZ9) to coastal states. The high
seas’ remained a problematic
area, however. In this respect,
Article 87 (UNCLOS), while
encouraging freedom to fish on
the high seas, placed the respon-
shility for controlling the activi-

Overtoiling is prevalent in some areas of the high seas, particularly when regional fisheries
management organizations are ineffective. The problem is compounded by overcapacity, which
leads to the deployment of factory trawlers that generate unsustainable levels of bycatch.

© Visser/Greenpeace

3.1 RFMOs What Are They,
Where Are They,
and What Do They Do?

Therearecurrently over 38 RFMOs
(see Appendix 31 for a complete
lig, including those ffiliated and
not affiliated with the FAQ) respon-
sible for the management of
marine fisheries, Some have full
regulatory powers while others
have more of an advisory role
related to management. The func-
tion of these bodies varies from

ties of their vessds upon flag
dtates, which are also obligated to
respect the freedom of other states on the high seas. Under the pro-
visions of Articles 116-120, states have an additional obligation to
co-operate with other states towards conservation and management
of living resources of the high seas. Such states include those whose
nationals are engaged in fishing on the high seas and states fishing
in the same area or fishing the same stocks. According to UNCLOS
regiona fisheries management organizations (RFMOs) are the best
vehicles through which this duty to cooperate can be fulfilled.

The outcome of recent global conferences and the deliberations of the
FAO Committee on Fisheries (COFI) have implications for new forms
of fishery governance, and the perception of the international com-
munity of world fisheries and, in particular, their sustainable utiliza-
tion, will continue to influence the roles of RFMOs. This is
particularly true for the elaboration and adoption of three recent
international instruments: the FAO Compliance Agreement, the UN.
Fish Stocks Agreement, and the FAO Code of Conduct for Responsible
Fisheries. These instruments underscore the crucial role of RFMOs in
globa fishery governance.

A series of issues constrains the efficient operation of RFMOs
Discussions & the FAO in 1999 focused on means of improving the per-
formance of these organizations to meet the current challenges of fish-
eries conservation and management.

This chapter draws on recent FAO publications to examine the whys
and wherefores of RFEMQs their evolution, and their emerging roles as
guardians of the high sess.
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dealing with a single species or a
group of closdly related species, as
do the International Commission for the Conservation of Atlantic
Tunas (ICCAT) and the North American Salmon Conservation
Organisation (NASCO), to those based more on aregion and covering
a range of species within their areas of competence, such as the
Northwest Atlantic Fisheries Organisation (NAFO) and the Commission
for the Conservation of Antarctic Marine Living Resources
(CCAMLR)(FAO 1999).

Still other fishery organizations do not have conservation and man-
agement functions but provide scientific advice relating to conserva-
tion and management, such as the International Council for the
Exploration of the Sea (ICES). In addition, anumber of regional eco-
nomic organizations have intensified their activities in the fidd of fish-
eries, such as the Aga Pecific Economic Co-operation Forum (APEC),
the Association of South-East Asan Nations (ASEAN), the European
Community (EC), the Co-operation Council of Arab States (GCC), the
Organization of Eastern Caribbean States (OECS), and the South
African Development Community (SAI)C) (FAO 1999).

The mandates of RAVIOs are either (i) advisory or (ii) regulatory. In
addition—or sometimessolely—some RFMOs aredirectly involved in
the management of one or more species aswell as related fisheries in
a pecified region (see Table 3.1)

3.1.1. RFMOs with Mainly Advisory Functions

All RAVIOs depend on sound scientific advice as the basis for regulaio-
ry measures adopted by member states. The advisory function is facili-
tated through a series of inter-sessona activities during which



Table 3.1.| Functions of RFMOs

RAVOs that provide | Advisory RAMOs that RAVMGs that establish
scientific advice provide members with | management measures
scientific and manage- | directly
ment advice
CWP AAFC CCAMIR
ICES COREP [0)[¢
PICES NAVIMOO NEAFC
¥ SEAFDEC 0053
AR CPPS IPHC
ICSEM OLOEPESCA NPARC
NACA CARPAS GRCM
CTMRM Wwe
RECOH SEAFO
CECAF IBSFC
FFA NAFO
R SWIOFC
WECAFC ICCAT
WIOTO NASCO
IATTC
VH.C
P

(Source: FAO Website)

scientific information and data concerning the resource and other
aspects of the fishery are collected or collated, analyzed, and discussed
and the main conclusions and recommendations are formulated for
consideration by decision makers.

The three most common methods used by RFMOs to collect scientific
information are

* Through an external scientific body such as ICES, which
undertakes the assessments and advice for NASCO and the EC.
for example;

+ Through an internal scientific body established under the RFMO-
constituting agreement, usualy consisting of experts from gov-
ernments parties to the agreement, as in the case of ICCAT and
CCAMLR: and

+ Through ad-hoc working groups or technical consultations, as
with most FAO bodies.

In formulating advice, RFMOs usually rely on scientific research
undertaken by their members and data from industry sources. As fish-
ing pressure increases, so does the complexity of regulator, measures
and the stress on the scientific advisory system. Efficient fisheries man-
agement requires access to a wide range of information. Members of a
RAVO have an obligation to provide accurate and complete informa-
tion on atimely basis However, aproblem common to many RFMOs is
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the lack of adequate data. Failure to supply data, under-reporting, or
gaps in landings data, inadequate effort and capacity data, the inade-
quacy of current models, and lack of sufficient socio-economic data
are among the reasons why scientific advice often falls short. This can
have dire consequences for the decision makers.

Advisory functions also include the formulation of conservation
measures and recommendations to decision makers, often against a
very complex legal, political, and scientific background. One such
measure is the establishment of total allowable catches (TACs),
athough the allocation of TACs is more contentious and often not
addressed by RFMOs.

A new approach currently being addressed by a number of RFMOs is
the application of the precautionary approach (see Chapter 4). This
approach gained prominence in Rio deJaneiro at the UN. Conference
on Environment and Development and is considered important to the
extent that it is embedded in the UN. Fish Stocks Agreement and the
FAO Code of Conduct for Responsible Fisheries. Its implementation has
a number of implications for RFMOs, including that

+ Better data should be obtained; Uncertainty should be systemati-
caly investigated;

+ Methods used for stock assessments should be revised; and

+ Contingency plans should be developed.

Mog RFMOs were established before the formulation of the precau-
tionary approach, but severa have begun discussions on its imple-
mentation. These bodies include ICES. CCAMLR. NASCO, and NAFO
(see Chapter 4). There has been some progress in the implementation
of the approach a the assessment level, but there is also resistance to
incorporating the approach in decision making. There is a tendency in
RFMOs to reach decisions by consensus and to exploit fisheries a the
higher risk end of the range recommended by scientists.

3.1.2. RAMOs with Regulatory and Management Functions

These functions relate to the decision-making process and the imple-
mentation of decisions as well as settlement of disputes. Although
based on scientific information, decision making is often highly polit-
ica and influenced by sovereignty issues and economic pressures. Due
to the contentious nature of decison making and the fact that it is
often done by consensus, decisions are often based on the lowest com-
mon denominator. This is a crucial impediment to appropriate deci-
sion making and effective fisheries management.

Some RAMOs are empowered to make binding decisions, while oth-
ers may only produce recommendations. A number of RFMOs have
direct responsihility for establishing management measures. These
measures include the establishment of quotas or Totd Allowable
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Catches (TAC9) and of closed seasons and closed areas aswell as gear
types to be used for specific fishing activities. On an annual basis, for
example, CCAMLR establishes conservation measures that are adopt-
ed by members of the Commission and enacted in their own nation-
a law. Compliance and enforcement remains a serious problem for
most RFMOs, not least because of inadequate monitoring capabili-
ties. Attempts have been made by some RFMOs—NAFO, for exam-
ple—to establish regional systems for improving monitoring,
control, and surveillance. However, the management of common
property resources such as those covered by most RFMOs continues
to be the source of many tensions and conflicts within states,
between neighboring states, and also between coastal and distant-
water fishing nations.

Therefore, the settlement of disputes is one of the important tasks of
RAMGs The agreements establishing RFAVOs usually provide for their
own ingtitutional arrangements and procedures for resolving conflicts.
Some RAMOs such as IOCAT and CCAMLR, have specid working
groups where these issues are dealt with, but their effectiveness in
resolving a dispute depends on the political will of member states to do
s0. A more difficult situation to resolve is a dispute between a member
of a RAVO and a non-member.

3.2. Evoalving Role of RFMOs (1990s)

In 1995. FAO reported that high sess fisheries problems stem from
increased fishing effort on stocks that have already been over-exploited
or heavily exploited and also from a lack of international mechanisms

Fisheries Conflicts in the Southwest Atlantic - Role for a Regional Approach to Management

to rationalize utilization of stocks (FAO1996). In addition, inadequate
monitoring systems and poor enforcement have resulted in non-com-
pliance with regulatory measures established by RFMOs

3.2.1. Fisheries Conflictsin High Seas Areas

In the 1990s, these problems led to resource-use conflicts in various parts
of theworld. This included, for example, the conflict between the U.S. the
former Soviet Union, and other DWFNsover Alaska pollock in the Bering
Sea; and tensions between Canada and the European Union in the
Northwest Atlantic, off the Grand Banks of Canada (see Chapter 1). The
inadequacy of the relevant regional fisheries organization (NAFO) in this
|ater case to deal with this conflict was highlighted as a major problem.
In the Southwest Atlantic (see Box 3D, the crisis over the future of squid
stocks (straddling or high seas stocks) led to the establishment of RFMOs
in areas where no RFMO had previously existed (see Box 3.1.).

3.2.2. Legal References to the Growing Role
of RFMOs for High Seas Conservation

The important role of RAVIOs has been particularly highlighted in sev-
eral international discussions and specificaly in new international
instruments aimed a addressing the problems of high sess fishing.
The following is a summary of these references.

The Cancun Declaration (1992) - The principles embodied in this
Declaration include cooperation by states on hilateral, regiona, and
multilateral levelsto establish, reinforce, and implement effective means

llex squid is a major commercial species found in an area of the Southwest Atlantic within the EEZs of the Falkland Islands/Malvinas and Argentina
and also found on the high seas. It is a straddling stock in most cases since there are no political boundaries associated with its life cycle and migra-
tory patterns. Due to lllex's biological nature, its long-term conservation is very dependent on a collaborative management approach, possibly through
an RFMO.

The South West Atlantic Fisheries Commission (SAFC) was established in a joint agreement between the United Kingdom and Argentina on 28 November
1990. The aims of the Commission are to promote conservation measures and to recommend quotas. The scientific advice for management is based on
joint research efforts by the Imperial College in London and the Argentine National Institute of Fishing Research and Development. However, the SARC
only legislates for the EEZs of Argentina and the UK, and there is no legal obligation on non-members to obey the rules. Despite the collaborative
approach carried out through SAFC, there have been problems. At SAFCs fourth meeting in November 1992, Argentina struck a deal with Japanese fish-
ers hy offering half-price licenses for lllex, for a seven-month season. At the same time the Falkland Islands closed their fishing season for three months
(UN. General Assembly 1993).

At SAFCs fifth meeting, concerns were raised, particularly in relation to the status of squid in the high seas area. By the seventh meeting, the two
countries, Argentina and the UK, had agreed to joint measures on TACs and number of vessels, and bhoth countries closed the fishing season early.
However, by 1995, there were new conflicts between the two countries, as delegations could not agree to quotas for the 1995/96 fishing season. By
this stage, there were grave concerns over the sustainability of the lllex fisheries. At this time, the U.N. Fish Stocks Agreement was adopted, and this
development in international law, which encouraged the establishment of regional fisheries bodies for the management of straddling fish stocks/species
such as lllex, was welcomed by SAFC (FCO 1995; Lewis Clifton, personal communication).
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and measures to ensure responsible fishing. States fishing on the high
sees should cooperate with other tates to ensure conservation and
rational management of living resources (The International Conference
on Responsible Fishing held in Cancun, Mexico. 6-8 May, 1992).

Although UNCED (1992) did not go as far as specifying that states
should cooperate within regional or sub regional organizations, it
cdled for the negotiation of agreements that would rdy on bilateral
and multilateral cooperation.

UN. Fish Stocks Conference (1995) - The objective of the Agreement,
which wes adopted &fter three years of negotiations (see Chapter 2), is
"to ensure the long-term conservation and management of straddling
and highly migratory fish stocks through effective implementation of
the relevant provisions of the UNCLOS" Part Il of the Agreement is
entitled, "...mechanisms for international cooperation concerning
straddling fish stocks or highly migratory fish stocks either directly or
indirectly or through appropriate subregional or regional fisheries
management organisations or arrangements.” The purpose of such
cooperation isto get states to agree to conservation and management
measures with respect to particular fish stocks where there is evidence
that such stocks may be under threat of over-exploitation.

The 1995 FAO Code of Conduct for Responsible Fisheries consists of 12
Artidles that deal with standards for responsible fishing and effective
conservation and management of marine resources. The Code places a
great dedl of emphasis on regional and sub regiona fisheries organi-
zation for its implementation, even though implementation of the
Code is voluntary. Regional fisheries organizations are well placed to
implement provisions of the Code given their long and close associa-
tions with their members and their traditional involvement in most
agpects of the fisheries of their members, as well as their familiarity
with the regions that they cover.

The 1993 Agreement to Promote Compliance with International
Conservation and Management Measures by Fishing VesHds on the
High Seas forms an integral part of the Code of Conduct. This
Agreament provides for flag state responsibility to take measures to
ensure that their vessdls do not undermine the effectiveness of interna-
tional conservation and management measures. It further provides for
the establishment of a database on fishing vessdls authorized to fish on
the high seas and the exchange of information on such vesss
Regiond organizations have a key role in coordinating and compiling
the information for the database.

The International Plans of Actions (IPOAS) on Seabird Bycatch, Shark
Management, and Overcapecity were adopted in 1999, signalling
growing international commitment to address these types of problems
and once again highlighting the role of RAMOs in ensuring effective
implementation (see Chapter 2).
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3.3. Review of FAO RFMOs

At its 22nd Session in 1997, the FAO Committee on Fisheries (COH)
agreed that all FAO RFMOs should be reviewed and evaluated by their
members to determine measures to be taken to strengthen each body,
as appropriate.” This directive was reinforced by Resolution 13/97, enti-
tled "Review of FAO Statutory Bodies" The basis for this Resolution
was financial - the Conference encouraged bodies to seek extra-budg-
etary funding' or to provide their own financial resources’

It was recognized that implementation of Resolution 13/97 would
require a systematic and specific review of each statutory body, which,
in turn, could promote the restructuring of the bodies, revision of the
mandate, and the undertaking of more financial responsibilities by
member countries. It would also alow FAO to examine whether the
reasons that led to the establishment of the bodies were il valid
(FAO 1997).

COH considered a Progress Report on the implementation of
Resolution 13/97 and the strengthening of FAQ regiona fishery bodies
a its 23rd Session in 1999° It reported that eight of the nine existing
FAO RFMOs had considered actions required to strengthen their func-
tions and responsibilities/

The Progress Report also noted that there has not been aformal work-
ing relationship between COR and non-FAO RAMOs but that there is
a need for effective regional fishery organizations and arrangements.
There have been significant improvements in performance of RFMOs
in the last decade, but many factors hinder these bodies from being
more effective.

Two years later (1999), a its Twenty-third Sesson, COF expressed its
sdtisfaction with the outcome of the implementation of Resolution
13/97 and urged FAO to continue the systematic analysis of these bod-
ies, especialy concerning their institutional and financia arrange-
ments, the straiegies used to implement decisions, and the
recommendations and measures taken to address current internation-
d fishery issues®

3.4. The Future Role of RFMOs (2000 and Beyond)

Fisheries governance has gained in prominence on the agendas of a
series of international meetings since 1997. They include the FAO
COR (1999), the High Level Panel of External Experts on Fisheries
(1998) and the Meeting of FAO and NonFAO Bodies and
Arrangements (1999) .

Discussions within these fora have helped to focus the past, present,
and future roles and responsibilities of RAMOs They mark anew phase
in the evolution of fisheries governance by RFAVOs and a historic turn-
ing point in global cooperation among them.
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The need for al RAMOs to be strengthened appropriately to deal with
these new, additional responsibilities was recognized a the firgt historic
meeting of FAO and nonFAO RAMOs in 1999. It was evident a this
time that present fisheries management systems had failed to ensure
resource conservation and economic efficiency.

3.4.1. RFMOs as Models of Good Gover nance

The need for regional cooperation among states for the conservation
and management of fish stocks has been formally recognized at least
since 1902, when cooperative scientific research commenced with the
establishment of ICES,

Chapters 1 and 2 indicate that international efforts to deal with stock
management have intensified as fish production has increased dra-
matically due to harvesting technology and increased fishing effort.
Yd, management efforts have failed to ensure resource conservation.
As stakeholders assume a greater participation in decision making,
the challenge for states now is how to promote and facilitate fisheries
governance that is effective in terms of conservation and economic
performance. Currently, global fisheries governance centers on deci-
son making by international bodies such as the UN. Generd
Assmbly, the meeting of the States Party to the Law of the Sea
Convention (SPLOS), and the governing bodies of FAQ, including
subsidiary bodies and COFI. These bodies have the task of adopting
globa policy and lega instruments that provide the framework for
fisheries governance a al levels.

In 1998, a High-level Panel of External Experts in Fisheries expressed
the view that such bodies were essentia in reinforcing regional coop-
eration and that recent events concerning fisheries management and
conservation mandated that these bodies be strengthened to cope with
new and additional responsibilities under recent instruments (see
above). The Panel expressed the opinion that the last 30 years had been
essentid for the collection of information and the acquisition of expe-
rience concerning the functioning of regional bodies or arrangements,
but that the next 10 years would be important for the implementation
and enforcement of decisions made by these bodies.

Mog RFMOs with fisheries management mandates have been unsuc-
cessul in deterring overfishing and deflecting serious international
disputes. However, some have made important contributions to gover-
nance by

* Promoting the development of national research and manage-
ment capacities,

+ Improving and strengthening data collection and handling and
dissemination;

+ Addressing new issues such as flegt capacity, the effect of the pay-
ment of subsidies, and bycatch and discards;

¢ Adopting management measures and resolutions relating to
such issues as effort reduction, gear type, minimum szes and
mesh Szes, and so on, and other fishery practices,

* Adopting ecosystem-based approaches (CCAMLR) and precau-
tionary quotas (see Chapter 4); and

+ Ensuring port state action to enforce measures.

However, these advances continue to be undermined by

¢ The failure of some states to accept and implement internation-
a agreements,

o A lack of willingness by member states to delegate sufficient deci-
sion making powers and responsibilities to the regional bodies,

¢+ Members of RFMOs not providing complete and accurate data
and information concerning their fishing operations,

¢ Outputs from RAMOs not being operational because of the lack
of links between the scientists and decision makers and the deci-
sion-makers and those implementing the measures,

* Poor flag state control by both members and non-members
of RFMOs

¢ Lack of enforcement of management measures a both national
and regiona levels;

¢ The absence or lack of monitoring, control, and survelllance
(MCS mechanisms to veify that management decisons are
being complied with;

¢ Fishing activities of non-members in the waters covered by
RAMOs and

+ Inadequate financial and human resources for RAMOs to carry
out their mandates satisfactorily.

Despite these setbacks, RAVIOs are the most appropriate vehicles for
regional governance, but they require realistic mandates, political will,
andfinancial and human capacity to function as intended. In order to
meet commitments to international instruments, governments would
need to take the following actions, either individually or collectively:

¢ Delegate necessary powers to REMOs to enable them to undertake
their tasks;

¢+ Adopt a pro-active stance to management that will prepare
RFAMIOs for any crisis that they may face;

* Periodicaly review the structures and mandates of organizations
or arrangements so that they have the capacity to make effective
management decisions,

* Review respective legal and statutory requirements, procedural
matters, and ingtitutional capacity;

+ Adt responsibly in terms of ensuring that vessds of member coun-
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The South Pacific Forum Fisheries Agency (FFA): A Model of Regional Stewardship

for Resource Management

In 1979, 10 countries founded the South Pacific Forum Fisheries Agency (FFA). Membership of the FFA has since expanded to 16 countries in the west-
ern and central Pacific and includes all independent Pacific Island states. FFA has a well-informed and strong governing body, the Forum Fisheries
Commission (FFC). The FC has a member from each of the 16 countries, and it provides strong direction to a small Secretariat based in Honaira in
the Solomon Islands.

The Agency has developed over the last 20 years. In the formative years, the FFA was primarily concemned with the proclamation of 200-mile EEZs by
the emerging Pacific nations. This action gave sovereign rights to the coastal states to conserve and manage the tuna and other marine resources with-
in their EEZs. Thereafter, FFA provided advisory assistance to member countries in their fisheries access negotiations with DWFNs. The major focus of
these negotiations was to maximize economic returns for member countries. But FFA has also assisted member countries with the development, coor-
dination, and harmonization of policies, agreements, and regulations.

A more recent development in the work of FFA has been focused on the wider international arena. The Convention that established FFA back in 1979
allowed for "additional international machinery to provide for cooperation between coastal states and distant water fishing nations." This foresight turned
into a reality as FFA began negotiations with DWFNs as well as Pacific territories and other coastal states to develop a conservation and management
convention for the highly migratory fish stocks of the western and central Pacific. This Convention, the Multilateral High Level Convention (MHLC), was
adopted in September of 2000.

The FFA continues to demonstrate sound resource stewardship and leadership in efforts to promote conservation and management of its resources in
a sustainable manner. Without effective cooperation between coastal and fishing states and industry and a commitment to the restraint of fishing capac-
ity, it is quite likely that the region's vital tuna resources would have already been depleted.

The FFA is an example of a successful regional organization in terms of developing the type of cooperative and coordinated arrangements that are
essential to management of highly migratory fish stocks. The healthy state of the stocks in the western central Pacific is in part a testament to the
success of FFA and the efforts of both member countries and the secretariat over the last 20 years.

(Source: FFA Website)

—The political willingness of states to participate openly and
cooperatively for the good governance of stocks subject to man-
agement; and

tries abide by rules of the organization. In addition, members
must take necessary action to ensure compliance and take sanc-
tions against vessds with infringements. (There are instances
where countries are too embarrassed to publicize infringements,

but this often hampers RAVO activities): —The national capacity to meet commitments and obligations,

technically and financialy (FAO 1999).
* Improve cooperation in a transparent manner with the goal of

increasing stakeholder participation; and
3.4.2. Role of RFMOs in Controlling lllegal, Unregulated,

* Recognize that developing countries face financial, human, and and Unreported (1UU) Fishing on the High Seas

technical constraints.
IUU fishing is a specific problem for the high seas, where monitoring

and enforcement capabilities are limited. RFAVIOs from mogt regions of
theworld are currently facing the challenge of controlling IUU fishing.
Recent discussions a the FAO on the adoption of an International Plan
of Action (IPOA) for IUU fishing have highlighted the important role
of RRAMGs in this process (see Chapter 2).

Non-contracting parties are not normally obliged to implement the
conservation measures of RFMOs. If necessary, political pressure
should be used to encourage non-members to become members, par-
ticularly if their activities hamper the work of RFMOs. In addition, gov-
ernments should be encouraged to ratify and implement the provisions
of international instruments such as the 1993 Compliance Agreement

and 1995 UN Fish Stocks Agreement.

In summary, it is recognized that sound regional governance
depends on effective input from members of regional bodies. This
(epends on
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RFAMOs serve as a link between international and national manage-
ment levels and are well placed to contribute to the international effort
to deal with 1UU fishing. In some cases, there will need to be close col-
laboration between national agencies and RFMOs; in others, interna-
tional bodies and communications among RAVIOs may well be the
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ICCATs Action to Ensure Compliance with Conservation Measures

Since 1975, contracting parties to the International Convention for the Conservation of Atlantic Tuna (ICCAT) have adopted regulatory measures aimed
at conserving stocks of Atlantic Bluefin Tuna In recent years, soaring tuna prices have lead to an expansion of fishing effort well beyond the level of
sustainable yield. Increasingly, this catch has been taken by non-contracting parties, including by some vessels that have switched from contracting party
registration to flags of convenience in order avoid the tightening grip of ICCAT rules.

Although ICCAT parties recognize that non-contracting parties are under no direct legal obligation to comply with ICCAT rules, the threat of illegal fish-
ing to the integrity of the bluefin conservation program has led the Commission to adopt the following approach:

Moratoria, TAC, and quotas, which, for example, within the western Atlantic, prohibit the taking of bluefin tuna, except for a minor quantity for sci-
entific monitoring purposes. The TAC is subsequently divided into specific shares among Canada, Japan, and the US, all of which are contracting par-
ties to the ICCAT convention.

Resolution on Vessel Sighting, which requests contracting parties to collect, through their enforcement and surveillance operations, information on sight-
ings of vessels fishing illegally and to report these to the Commission;

Resolution on Co-ordination with the Relevant Non-Contracting Parties, authorizing the Commission to contact non-contracting parties sighted fishing
illegally, to invite them to ICCAT meetings, and to request them to comply with ICCAT conservation measures;

Bluefin Tuna Statistical Document Program, requesting all contracting parties to require all bluefin being imported into their territory to be accom-
panied by an ICCAT "statistical document” indicating the name of the issuing country, the name of the exporter and importer, the area of harvest,
and so on, and for this document to be validated by the port state government official; and

Import Ban/Action Plan, which sets out steps whereby the Commission may, after gathering relevant catch data and trade information, identify non-
contracting parties suspected of fishing "in a manner which diminishes the effectiveness of the relevant conservation measures." It may then (as it
has done in the case of Belize and Honduras) make efforts to seek cooperation with those countries and, should these efforts fail, to recommend
that contracting parties ban the import of bluefin tuna and its products from these countries.

The ICCAT ban against Honduras and Belize takes a country-by-country approach in banning all imports from a flag state on the basis of the behav-
ior of particular vessels. The breadth of the prohibition may be found to violate the GATT.

The ICCAT conservation measures are, however, backed by extensive due process, requiring the Commission to undertake substantial factual investigation
before the ban is then authorized, in this circumstance, by a decision of the Commission.

(Source: ICCAT Website)

eries organizations include al the countries involved in fishing and
those that have a legitimate interest in the conservation and manage-
ment of the resources covered by that body. A number of RFMOs haw
aso taken action to invite and encourage into membership DWHNS
who are currently not members of the organization but who are
engaged in fisheries in their areas.

crucia link. The IPOA on [UU fishing and the role of RAMOs is exam-
ined in more detail in Chapter 5 on Enforcement

3.5. Measures Required to Make RFMOs Effective

During a Technical Consultation on High Seas Fishing held in
September 1992, measures to improve the effectiveness of RFMOs were
discussed. It was decided that the following are integral to achieving

o ) Mandate to Adopt Management Measures
the objective of conservation and management.

RFMOs must have a clear mandate to carry out their management
duties. In addition, they should have mechanisms in place through
which they can recelve scientific advice related to management issues.
This advice can be from internal or external organizations but should
be far, neutral, and apolitical.

As discussed earlier, the 1995 Compliance Agreement and the 1995 U.N.
Fish Stocks Agreement address most of the issues. The next step is
incorporation of these measures by each RFMO.

Membership and Participation
It is important that the membership of regional or sub regiona fish-
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I mplementation of Management Measures

The effectiveness of fisheries management organizations depends on



the commitment of their members to implement the regulatory
measures that they adopt. Annua reports of many fisheries manage
ment organizations bear witness to the number of regulatory meas-
ures adopted but not implemented. The inclusion of the opting out
procedure in the convention or the arrangement of some REMOs has
been used by members of RFAVIOs to avoid implementation of meas-
ures. This should be avoided, and members of RFMOs should
promptly give effect to the management measures they adopt.

Role of non-Contracting States

A major problem faced by many RAVICs is the undermining of their reg-
ulatory and other conservation measures by countries not parties to the
Convention or agreements whose flag vessds fish on the high sees. These
flag states may not care or they may not be aware of these vessd activities.
Some regiond organizations such asICCAT have taken action to address
this problem, including the use of trade measures (see Box 3.5.).

Control, Enforcement, and Surveillance

Monitoring, control, and surveillance (MCS) systems are important to
ensure compliance with conservation measures. Although some RAVIOs
have regulations related to MCS that should be implemented by mem-
bers, very faw have systems that are operated by an independent am of
the RAVIO. The Northwest Atlantic Fisheries Organisation (NAFO) has
implemented a number of regional measures to improve MCS

RAVOs are the most appropriate authorities for enforcement of fish-
eries measures applied to high seas areas. Enforcement measures that
can be taken include international inspection and observation
schemes that place observers on board the fishing vessdls of contract-
ing parties; provision for high seas boarding and inspection; a vesH
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register of those vessdls in compliance or not in compliance with
measures adopted; and provisions that alow contracting parties to
prohibit the landing and transhipment of fish, even by non-contract-
ing parties to the RAMO (unless it can be established by port state
inspections that the fish were harvested in keeping with the measures
by the RFMO or outside the regulatory area).

Accountability

Accountability of regional and sub regional fisheries organizations
concerning their functions is a new concept. According to the UN. Fish
Stocks Agreement, a review conference should be held four years after
the entry into force of the Agreement. Effective implementation of
regimes established by any RAMO will depend not only on the cooper-
ation of contracting parties but aso on the ahility of the regime to win
the continuing support of non-governmental stakeholders. The gener-
a recent trend in current multilateral environmental agreements has
been toward progressively broader public participation. Some interests
sometimes express the view, however, that a closed decision-making
process may be more efficient or easier to manage than an open one.
They may fear that an inclusive approach could attract too many NGOs
to meetings and that this could be disruptive and even expensive.
However, the participation of NGOs increases accountability and public
scrutiny, for example. In order to maintain NGO input, it is important
that NGOs have access to meetings (accredited for observer status),
notice of meetings, access to documents, and the opportunity to
address meetings (WWF 2000).

Compulsory Dispute Settlement

Mog RAMOs do not include provisions concerning dispute settlement but
are required to under Artidles 27 and 32 of the UN. Fish Stocks Agreement.

Public Participation in Meetings of RFMOs

NGO involvement in the development, implementation, and administration of international fisheries law and organizations is well documented. Their par-
ticipation includes the promotion of public awareness and involvement; the representation of interests, and the provision of assistance in enforcement
and compliance. This is particularly true in the following example.

The Inter-American Tropical Tuna Commission I-ATTC and transparency.

The IATTC fulfils the essential functions of gathering and interpreting information on tuna in the Eastern Tropical Pacific (ETP), conducting related sci-
entific investigations and recommending proposals for joint action for conservation. In the wake of public pressure related to the tuna/dolphin dispute,
which came to a head after a GATT dispute settlement ruling on the legality of US. Marine Mammal Protection Act dolphin conservation measures (FAO
1993), the IATTC has made some progress in encouraging effective participation in its activities. Unlike other RFMOs, the IATTC does not charge observ-
er fees. According to IATTC rules of procedures, observers are allowed to attend all regular meeting and special meetings. Requests for invitations are
sent to the Director at least 120 days prior to the meeting, and an answer is issued by the Director 60 days before the meeting. If there is an objec-
tion by a RAMO member, this is discussed by the members in a meeting prior to the meeting in question. Observers can make interventions at the
discretion of the Chair, and documents are made available to the observers prior to the meeting (Makuch 1995).
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CCSBT and the Bluefin Tuna Issue

The Commission for the Conservation of Southern Bluefin Tuna (CCSBT)
came into being in 1994, approximately one year after it was signed
by Australia, New Zealand, and Japan. The Convention formalized a
previous voluntary agreement that had existed between these states
since 1985, following concerns over the status of bluefin tuna. The
general objective of the Commission is to ensure the conservation and
optimum utilization of southern bluefin tuna. The functions of the
Commission include collecting data, analyzing and interpreting scien-
tific data and relevant data on southern bluefin tuna, and adopting
conservation and management measures. The Convention does not
apply to a specific geographical area. It simply applies to southern
bluefin tuna throughout its range.

The Convention is open for accession to any state whose vessels engage
in fishing for southern bluefin tuna or to any coastal state through
whose exclusive economic or Fishery zone tuna migrates.

In terms of conservation and management, CCBT has agreed to sev-
eral measures designed to rebuild stocks to 1980 levels by the year
2020. These include a specified TAC of 11,750 tons; restrictions on fish-
ing in breeding grounds; development of fishing practices to reduce
incidental mortality of seabirds; comprehensive monitoring and data col-
lection programmes; and strengthening of research activities.

One important agreement undertaken by OCSBT is that parties are
required to settle any disputes conceming the interpretation or
implementation of the Convention by negotiation, inquiry, mediation,
conciliation, arbitration, judicial settlement or other practical means
of their own choice.

Financing

RAMCs require funding to be able to function properly. To have the
mandate for conservation and management without the financia
means to execute it will not improve the effectiveness of RAMOs

Effective Cooperation between RFMOsand Other
International Management Agencies

Cooperation between RAMOs operating in the same area or overlap-
ping areas as well as those dealing with the same highly migratory or
draddling fish stocks is essential.

3.6. Discusson

RAMCs play a significant role in promoting regional cooperation for
improved conservation of marine resources of high seas areas, aswell
as for shared and straddling stocks. RFMOs are now being viewed as
critical to the successful implementation of the international fish-
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eries regime that has evolved since UNCED. In order to achieve their
tasks and challenges, some RFMOs may need to make substantial
changes to their founding agreement or convention, their origina
terms of reference and mandates, and their institutional structures in
order to reflect the objectives and provisions of recently adopted fish-
eries instruments.

The problems of overfishing, overcapacity, poor monitoring, control
and enforcement, and environmental degradation, as these afect fish
and fish habitats, are critical issues that continue to challenge
RFMOs To some extent, recent developments in international fish-
eries provide RAVIOs with additional tools to improve their manage-
ment capabilities to manage and conserve these resources. Recent
reviews by the FAO (Lugten 1999; Swan 2000) highlight the commit-
ment of RFAVMOs to the implementation of international principles
such as the precautionary approach and instruments such as the FAO
Compliance Agreement.

Despite the shortcomings of some of the existing regiona fisheries
organizations, some signs are encouraging. In the Mediterranean,
the problems of fisheries management have been the subject of two
diplomatic conferences, in 1994 and 1996 At the diplomatic con-
ference in 1996, Mediterranesn states adopted a declaration™ on the
conservation and management of fishery resources. This declaration
recognizes explicitly that al states that benefit from the biological
wedlth of the Mediterranean marine environment must cooperate
within the framework of competent regional organizations to ensure
the efficient conservation and management of trans-zonal stocks. As
well, there is now a commitment to improving enforcement and
data collection.

In the Southeast Atlantic, the establishment of a regiona fisheries
organization (SEAFO) between the coastal states of the region, includ-
ing Angola, Namibia, South Afric, and the UK (with respect to its
dependent territories of St. Helena and Tristan de Cunha), and distant
water fishing nations has aso signalled a strong political commitment
to regional management.

Another positive area where progress has been made by many of the
existing fisheries organizations is in the establishment of cooperative
relationships with other organizations. The fact that states have recog-
nized the need to relate the work of regiona organizations to the work
of existing organizations reflects the development of a comprehensive
sysem of ocean-related ingtitutions a the globa level through such
bodies asthe General Assambly of the UN., SPLOS the FAQ, and the UN
Commission on Sustainable Development.

International law provides the basic framework for improving man-
agement of fisheries, in EEZs and on the high seas areas. Howeve,
in order to manage fisheries effectivdly, RFMOs must have the capac-



ity to make and enforce fisheries conservation and management
measures and to apply them to al the participants in the regime, as
well as to pressure non-participatory states to respect conservation
and management measures.

To summarize:

A regional organization can effectively promote proper management if
decision-making methods are consistent with the goals of the organi-
zation. RAMOs should be able to make binding rules regulating fish-
ing activity within the organization's area of competence. The
authority to make such rules should not be obstructed by opting-out or
objection procedures and consensus decision making;

« FEffective enforcement of regulations is essential. Articles 21 and 22
of the 1995 UN. Fish Stocks Agreement are amajor step forward;

RFMOs should be open to alowing new members;

+ There must be compulsory and binding procedures for the settle-
ment of disputes;

+ RFMOs should be accountable for their actions;
* RFMOs should implement good MCS systems; and
¢ RFMOs must have adequate financing to carry out their functions.

Endnotes

1 Theterm "high seas" refers to areas located beyond the EEZS of coastal states.
2 Report of the 22nd Session of COF, Rome, 17-20 March 1997, para. 31.

3 Adopted by the Conference of FAO a its 29th session in November 1997. In thisres-
olution, the Conference emphasized the need to "move towards increased sif-
financing for Statutory bodies that have regiona focus... in atime of financial
challenge." This means that FAO bodies established under Article VI of the FAO
Condtitution and thus an integral part of FAO are financed by the Regular
Programme funded by assessed contributions of FAO Member Nations but that
statutory bodies established under Article XIV have an autonomous status and may,
if the parties decide, be financed by assessed mandatory contributions from their
members. This is the case of the Indian Ocean Tuna Commission (IOTC) and the
General Fisheries Commission for the Mediterranean (GFCM).

For Article VI bodies.

For Article XIV bodies.

COFI/99/4.

Ibid., para. 2, including the inland fishery bodies not covered by this review.

Lo ~N o o

Report of the Twenty-third session of the Committee on Fisheries, Rome, Italy,
15-19 February 1999, FAO Fisheries Report No. 595, para 81.

9 The fird EU regulation (1626/94/EEC) on fisheries in the Mediterranean is only
binding on EU member states. There was a need to have acommon system of man-
agement hinding al states involved in Mediterranean fisheries.

10 Solemn Declaration on the Conservation and Management of the Fishery
Resources of the Mediterranean.
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Appendix 3.1.] List of Regional Fishery Bodies or Arrangements (marine fisheries)

FAO BODIES

Coordinating Working Party on Fisheries Statistics (CWP)
Fishery Committee for the Eastern Central Atlantic (CECAF)
General Fisheries Commission for the Mediterranean (GFCM)
Indian Ocean Fishery Commission (IOFC)

Indian Ocean Tuna Commission (IOTC)

Regional Commission for Fisheries (RECOFI)

Southwest Indian Ocean Fisheries Commission (SWIOFO)

Western Central Atlantic Fishery Commission (WECAFC)
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NON-FAO BODIES

Atlantic Africa Fisheries Conference (AAFC)
Advisory Commission on Fisheries Research (ACR)

Regional Fisheries Advisory Commission for the Southwest Atlantic
(CARPAS)
Comit¢ Régional des Péches du Golfe de Guinée (COREP)

Commission for the Conservation of Antarctic Marine Living
Resources (CCAMLR)

Commission for the Conservation of Southern Bluefin Tuna (CCSBI)
Commission Sous-régionale des Péches (CSRP)

joint Technical Commission for the Argentina/Uruguay Maritime
Front (CTMFM)

Inter-American Tropical Tuna Commission (IATTC)
International Baltic Sea Fishery Commission (IBSFC)
International Council for the Exploration of the Sea (ICES)

International Commission for the Conservation of Atlantic Tuna
(CCAT)

International Commission for the Exploration of the Mediterranean
Sea (CSEM)

International Pacific Halibut Commission (IPHC)

International Whaling Commission (IWC)

Latin American Organization for the Development of Fisheries
(OLDEPESCA)

Network of Aquaculture Centers in Asia-Pacific (NACA)
Northwest Atlantic Fisheries Organization (NAFO)
North Atlantic Marine Mammal Commission (NAMMCO)
North Atlantic Salmon Conservation Organization (NASCO)
Northeast Atlantic Fisheries Commission (NEAFC)
North Pacific Anadromous Fish Commission (NPAFC)
North Pacific Marine Science Organization (PICES)
Pacific Salmon Commission (PSC)

Southwest Atlantic Fisheries Commission (SAFC)
Southeast Atlantic Fisheries Commission (SEAFO)
South Pacific Forum Fisheries Agency (FFA)

South Pacific Commission (SPC)

South Pacific Permanent Commission (CPPS)
Sub-Regional Fisheries Commission (SRFC)

Western Indian Ocean Tuna Organisation (WIOTO)
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New Technical Approaches in Fisheries Management: The
Precautionary Approach and the Ecosystem Approach

isheries management has a globa history |

f “"boom and bust," with stock collapses

leading to socid hardship in many aress.
Such crises have aways prompted the develop-
ment of new technical approaches to fisheries
management, to correct the perceived problems.
For many years, fishery management was aimed
a deivering the Maximum Sustainable Yied
(MSY) as predicted from the biological charac-
terigtics of each single target fish species. Modt
fisheries around the world are till managed in
this way. Such management approaches have
had limited success in ensuring sustainable
catches of even those target fish species and have
dso led to wagteful bycatch of other species not
conddered in the management model. As dis-
cussed earlier, uncertainties with the biology and
nature of marine species, lack of knowledge
about the interactions between different compo-
nents of marine ecosystems, subsidization and
over-capitalisation of fishing fleets, inadequate
and ineffective management measures, and
non-compliance and poor enforcement have dl

Though relatively recent, the ecosystem approach is now
recognized as one of the major tenets of sustainable
fisheries. Its implementation has led to the adoption of more
selective gear, litre a turtle excluder device (TED) on a vessel
operating under US jurisdiction in the Gulf of Mexico.

© Charlotte de Fontaubert

The eco-system approach originated in the
U.S, through forestry policies; i.e., through the
U.S. Interagency Ecosystem Management Task
Force and the Ecologica Society of America
(Lanters 2000). While there is broad recogni-
tion of the existence and importance of ecolog-
ical linkages between fisheries and the
environment, science is dill searching for
effective means of managing such complexi-
ties. While this work proceeds—and accepting
aswell that some level of uncertainty will prob-
ably aways exist—the precautionary
approach must be adopted to limit the negative
effects of overfishing.

This chapter describes the recent evolution of
these two new technical approaches to fisheries
management and their perceived advantages
for environmental sustainability and the stabil-
ity of marine fisheries. It draws on materials
prepared by FAO (for the precautionary
approach sections) and in World Wildlife Fund
(WWHF) reports for the European Union (EU)

contributed to the poor current state of world
fisheries. The use of overly simplistic management approaches has dso
been a contributing factor.

The paradigm of MSY died over 20 years ago (Larkin 1977) and was
replaced by a flourish of aternative technicadl models based on less
deterministic assumptions. In their quest for more effective manage-
ment systems, fisheries managers have adopted more holistic
approaches, recognizing the interactions between ecosystem compo-
nents and the inherent variability in natural resource systems. Two new
technica fisheries management paradigms have evolved from this
work over the course of the 1990s. The "precautionary approach” to
management under uncertainty was initially championed by the Food
and Agriculture Organisation (FAQ) during international fisheries
negotiations up to the mid 1990s drawing on the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) mode!.
Since the precautionary approach's definition in 1995 (FAO 199,
1995¢), national governments and regional fisheries bodies have been
atempting to integrate it into their management systems.

The "ecosystem” approach evolved in parallel to promote the more
effective management of both single-species and multi-species fish-
eries in the broad framework of the marine environmental system.
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(for the ecosystem approach sections). Case
studies are used to describe recent experiences in the application of
these approaches around the world.

4.1. The Precautionary Approach

Since the conclusion of the United Nations Conference on Environment
and Development (UNCED) in 1992, the concept of the precautionary
approach (PA) to fisheries has become about as popular and as fre-
quently quoted as the concept of sustainability. However, while "sustain-
ahility" is farly easy to understand, the concept of "precautionary
management" is proving difficult to define and to make operational.

The PA has evolved in response to the need to achieve sustainability
and avoid fishery collapses in an uncertain world. The overwhelm-
ing characteristics of dl fisheries are their variability (spatia and tem-
poral), complexity, and resulting unpredictability. Such characteristics
are not going to go away; therefore, fisheries managers are developing
methods to live with uncertainty. Since uncertainty affects al elements
of the fishery system in varying degrees, precaution is required & al
levels of the system: in development planning, management, research,
technology development and trandfer, legd and ingtitutional frame-
works, fish capture and processing, fisheries enhancement, and aqua-
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culture. Moving on from the paradigm of MSY, precautionary man-
agers now have to accept that they do not know exactly how many fish-
ers can be sustained nor even al of the underlying factors that might
dfect that number. Since everything has some inherent uncertainty,
management must be cautious and use feedback mechanisms that
provide learning (reduction of uncertainty).

In technical terms, the PA advises the recognition of Limit Reference
Points (LRPs), which should be respected at al costs to reduce the risk
of stock collapses. The PA instead aims for more cautious Target
Reference Points (TRPs) to reduce the risk that the LRPs will be vio-
lated. Such TRPswill aways be somewhat less than LRPs, to provide a
buffer against overexploitation. The level of precaution required (the
difference between the LRP and the TRP) should be commensurate
with the danger (undesirability) of collapse and the uncertainty in the
estimate of the LRP. While the MSY approach aimed for the maximum
theoretically available catch, the PA recognizes uncertainty and aims
instead to take a catch that is unlikely to threaten stock collapse. The
PA thus reverses the "burden of proof,” and fishing is assumed to be
harmful unlessproven otherwise.

Under a precautionary strategy then, the measures and regulations
used to manage fisheries (e.g., Sze limits, quotas, and so on) will not
necessarily change, but they should be applied in aprecautionary
way, based on the uncertainties in the system. Ary lack of information
is then used as a reason for taking action (e.g. to &t a precautionary
limit and begin collecting information to improve confidence in that
limit), rather than as an excuse for doing nothing.

The CCAMLR model stipulates, for example, that in anew fishery, fish-
ing effort and capacity should only be alowed to develop dowly, in a
controlled way, with evidence collected aongside to demonstrate that
such efort is likely to be sustainable. Free-for-all expansion of fisheries
until the point of collapse is thus avoided.

Under the PA, managers acknowledge that they do not have the per-
fect solution, and fishery management evolves as more of a risk-bal-
ancing exercise. Since choices on risk are subjective (some people
are more risk averse than others), precautionary management must
be conducted under a comprehensive stakeholder consultation
process. For example, decisions on the future levels of fishing effort
must be taken in collaboration with the fishing industry, which
stands to be most affected both by short-term cuts due to manage-
ment restrictions and by social disasters due to stock collapses, if and
when they occur.

The following sections describe the evolution of the PA over the various
UN. meetings of the 1990s; provide details on the meaning of the PA,
& defined in the resulting FAO guidelines; and give case studies
describing attempts to apply the PA by three different organizations.
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4.1.1. Evolution of the Precautionary Approach

The old MSY approach aimed to maximize the potentia yield from
fishing without considering the natural variability in ocean systems.
MSY was enshrined in the 1982 UN. Convention on the Law of the Sea
(UNCLOS). UNCLOS recognized the need for "preventive action” to
avoid negative impacts (Artice 194), athough this specification
applied mainly to pollution and did not refer in any way to uncertain-
ty or risk or the need to take action in the absence of scientific certain-
ty (Garcia 2000). UNCLOS thus promoted MSY s the target reference
point, without considering the risks of it being exceeded 50% of the
time (on average), even in the best circumstances.

International work to formalize the PA began & the FAO in the early
1990s, in parallel to the preparatory process for UNCED. At this time,
Garcia (1992) identified some of the implementation challenges to be
faced in the period 1993-2000, including the need to dedl explicitly and
effectively with uncertainty in new management targets to replace MSY.
Though not yet clearly defined a that time, the PA was endorsed by
UNCED in 1992, leading to Principle 15 of Agenda 21, which States that:
“In order to protect the environment, the precautionary
approach shall be widely applied by Sates according to their
capabilities. Where there are threats of serious or irreversible
damage, lack offull scientific certainty shall not be used as a
reason for postponing cost-effective measures to prevent envi-
ronmental degradation.”

Following UNCED, in the period 1992-1995, a number of technical
consultations and analyses were conducted by FAO about the PA and
the new reference points for fisheries management. These led to incor-
poration of the approach into two major international fisheries instru-
ments: the UN. Fish Stocks Agreement; and the FAO Code of Conduct
for Responsible Fisheries (FAO 1995a). The actionsinitiated by the FAO
were followed, paralleled, and enhanced by various non-FAQ initia-
tives. IUCN (Cooke 1994), WWF, and Greenpeace, for example, al lob-
bied for the rigorous development of the PA in this period.

Legdly, the most significant process was the UN. Fish Stocks
Conference, as it led to the formal adoption of the PA and its subse-
quent inclusion in the subsequent Agreement, in 1995 (see Chapter 2).
Despite initial disagreements over its definition and relevance, the con-
cept was included in the main text of the Agreement (Article 6), and
basic guidelines on the use of the PA were set out in Annex Il of the
Agreement. Though the Agreement applies specificaly to "straddling
and "highly migratory" fish stocks, the work undertaken on elaborat-
ing the PA for this agreement was dways seen &s equally relevant to
national fish stocks. The Fish Stocks Agreement thus complements
UNCLOS provisions for the management of resources both within the
high seas and exclusive economic zones (EEZS). The Agreement has
just come into force, and its provisions are being referenced and used
extensively by nations and regional fisheries organizations worldwide.



Al in 1995, the FAO Code of Conduct for Responsible Fisheries was
adopted (FAO 1995a). The Code provides for awide application of the
PA in various situations (capture fisheries, technology development,
species introductions, research, and so on). Spedificaly, the Code
requires that
"Sates and sub-regional and regional fisheries management
organisations should apply aprecautionary approach widely to
the conservation, management and exploitation ofliving aquat-
ic resources in order to protect them and preserve the aquatic
environment, taking account of the best scientific advice avail-
able" (Article6.5).

Unlike the Fish Stocks Agreement, the FAO Code is voluntary. Its con-
tent is made compulsory, however, wherever its principles and provi-
sions are introduced into national policy (as has occurred in countries
such as Australia) and legislation aswell as into regiona instruments
(eg., the Northwegt Atlantic Fisheries Organisation [NAFQ]).

Details of FAOSs interpretation of the PA, as adopted in the Code, were
developed a the FAO Technical Consultation on the Precautionary
Approach to Capture Fisheries held in Lysekil, Sweden, in June 1995
(FAO 1995¢). These guidelines have aso been published by FAO as
Paper 2 in its Technica Guidelines for Responsible Fisheries series
(FAO 1996). The following section describes in some detail the mean-
ing and implications of the PA, as defined in these documents.

4.1.2. Understanding the Precautionary Approach

The PA implies that fisheries management should be based on the use
of "prudent foresight" to avoid unacceptable or undesirable impacts
on the marine environment (FAO 1996).

The PA is based on the following considerations:
+ That changes in fisheries systams are only doaly revershle
+ That these changes are difficult to contral and not well understood; and

+ That these changes are subject to continualy changing environmenta
and human vaues

Recognizing these underlying assumptions, the PA requires the follow-
ing, inter alia (FAO 1996):

Consideration of the needs of future generations and avoidance of
changes that are not potentially reversible;

a

. Prior identification of undesirable outcomes and of measures that
will avoid them or correct them promptly;

. That any necessary corrective measures are initiated without delay,
and that they should achieve their purpose promptly, on atimescae
not exceeding two or three decades;

. That where the likely impact of resource use is uncertain, priority
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should be given to conserving the productive capacity of the
resource;

e. That harvesting and processing capacity should be commensurate
with estimated sustainable levels of resource, and that increases in
capacity should be further contained when resource productivity is
highly uncertain;

f. That all fishing activities must have prior management authoriza-
tion and be subject to periodic review;

g. That alegal and institutional framework for fishery management is
established, within which management plans that implement the
above points are ingtituted for the fishery; and

h. That there will be appropriate placement of the burden of proof
through adherence to the requirements above.

Within these genera principles, it is normally accepted that the opera-
tional requirements for precautionary management will depend on the
scale of the fishery. Clearly, the same intensity of management and
research cannot be applied to both highly valuable, data-rich fisheries
in industrialized nations and to locd, artisana fisheries in small,
developing countries with minimal management capecity. While dif-
ferences in scale must be expected, the PA shouldin all cases be applied
to al aspects of management. Planning, research, management meas-
ures, enforcement, and monitoring should all thus support the revised
precautionary objectives for the fishery.

The following two sub-sections describe how the PA should be imple-
mented in the management of fisheries, by the use of precautionary
reference points and explicit control mechanisms based on feedback
from the fishery. This material is largely derived from a recent review
of the PA by Garcia (2000).

Precautionary Reference Points

The FAO Code of Conduct advises that fisheries managers should deter-
mine the following on the basis of the best scientific evidence available:

a Stock specific target referencepoints (TRP) and, a the same time,
the action to be taken if they are exceeded; and

h. Stock specific limit referencepoints (LRP) and, at the same time,
the action to be taken if they are exceeded; when a limit reference
point is approached, measures should be taken to ensure that it will
not be exceeded (Article 7.5.3).

Though different reference points have been adopted by different fish-
eries organizations (see below), most are based on one of the following
two biological indicators:

+ A minimum acceptable percentage of the maximum spawning
stock hiomass; and
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+ A maximum acceptable levd of fishing mortality.

The firg of these indicators is based on the current abundance of the
fish stock as a percentage of the maximum (i.e., unexploited) level.
Fishing mortality is the rate at which fish are dying due to fishing and
is thus proportiona to the effective amount of fishing (i.e, "effort"
times "catchability"). These two indicators are theoreticaly directly
related over the long-term average. However, variations in recruitment
strength (the numbers of fish spawned each year) may mean that a
fish stock abundance may sometimes be dangerously low even if fish-
ing effort is below target thresholds. Similarly, following some good
spawning years, the stock may be abundant but till in arisky position
if fishing effort is unacceptably high. Management action may thus
either be triggered by too high fishing mortality levels (indicating over-
fishing) or by too low biomass levels (indicating an overfished stock).

The International Council for the Exploration of the Sea (ICES)* (and
most other organizations developing the PA) have identified both tar-
get and limit reference points for both of these indicators. In the ICES
application, the critical LRP has been identified as the fishing mortal-
ity or corresponding biomass a which the stock is in immediate dan-
ger of collapse through recruitmentfailure. Precautionary or TRPs
are & by ICES on the basis of the LRPs, modified by asafety factor pro-
portional to the variance in the estimate of the LRP.

By setting TRPs on the basis of the variance of the LRP, the implication
is that the TRPs in a poorly understood fishery must aways be lower
than those in a more well understood (better studied) fishery, even if
the two resources are otherwise identical in resource characteristics
(including stock size, reproductive rate). The burden of proof is thus
placed on the fishery manager (or industry if it wants to increase
catches) to demonstrate, by good science, that the LRP is precisely
known and, hence, that increasing catches would not be risky.

In ICES interpretation, the TRP is not necessarily the same as the level
of fishing or biomass giving the theoretical MSY. Indeed, there is no
deterministic relationship between the two, as the TRP depends on the
variance in the LRP and the level of understanding of the fishery.

Taking an even more precautionary stance, NAFO has adopted the MSY
as its statutory LRP and sets TRPs a certain buffer zone below this
point. This approach avoids the likelihood inherent in the old MSY-
based targets that fishing effort would exceed the MSY level in half of
the years. NAFOs and ICES LRPs thus clearly correspond to quite dif-
ferent levels of risk. The UN. Fish Stocks Agreement provides further
guidance on this issue by suggesting that:
"Thefishing mortality ratethat generates the maximumsustain-
ableyield (MSY) should be regardedas a minimum standardfor
limit referencepoints. For stockswhich arenot overfished, man-
agement strategies shall ensure thatfishing mortality does not
exceedthat which correspondsto MSY, andthat biomassdoesnot
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fall below apredefined threshold. For overfishedstocks, the bio-
mass that would produce maximum sustainable yield can serve
asarebuilding target."

The reference points described above may be estimated on the basis of
three main types of common stock-assessment models (stock-recruit,
yield-per-recruit, and production models) and have apurely biologica
focus. It iswidely accepted, however, that to be effective, the PA must be
based on a nested &t of indicators covering not only the state of the
stock but also the socia and economic outputs of the fishery. Such
additional reference points may thereby trigger appropriate actions
whenever there are social problems in the fishery. Limit and target ref-
erence points could aso be placed on the effectiveness of different fish-
ey rules—on acceptable levels of illegal fishing, for example.

Precautionary Management Plans and Control Rules

In addition to identifying limit and target reference points, the PA
requires clear specification of the actions that should be taken to
avoid possible undesirable outcomes if the reference points are
exceeded. Such actions should be defined under a sysem of pre-
agreed "control" or "decision” rules corresponding to the various
critical states or trigger points of the fishery. Such mechanisms are
designed to ensure eifective action with the minimum possible delay,
avoiding protracted debates while a crisis develops. Asfar as possible,
al foreseeable contingencies should be considered when developing
the set of decision rules.

In the PA, these reference points and decisions rules should be com-
hined into aclear and explicit management plan for each fishery (FAO
19953, section 7.3.3). A checklist for the preparation of a fisheries
management plan is given by FAO (1997). From the precautionary per-
Spective, amodel management plan should include (FAO 1995c¢):

1. The identification of broad management objectives amed at
ensuring the long-term sustainahility of the fishery and the avoid-
ance of irreversible changes. More speific objectives should aso be
identified and may include protecting key target species, restricting
the environmental impacts of fishing to acceptable levels, limiting
bycatch, and promoting the recovery of depleted species.

. The identification of reference points, providing triggers for
action at defined critical states in the system. Spedific limits may
relate to the state of the target fish stock or to undesirable effects on
the ecosystem, such as the impacts of incidental mortality
(bycatch). Targets will vary with different species and fisheries and
on the management objectives selected.

. The identification of specific management measur es and a set
of decision rules that spedfy in advance what actions should be
taken under what circumstances. Such actions may include short-
term management of each fishing season, such as the closure of a
fishery when an annual catch limit is reached. They may adso



include long-term actions, such as reductions in fleet capacity (e.g.,
the number of licensed vessdls), if fishing mortality becomes too
high (above the TRP). Specifications of the decision rules should
include the minimum data requirements and the types of assess:
ment methods to be used in decision making.

4. Plans for monitoring and evaluating the effectiveness of the
management plan for achieving the management objectives. Such
evaluations should include prospective review of the plan on its firg
design and annual re-assessments as each new year's data become
available. The methods of evaluation will vary depending on the
scde of the fishery (artisanal or well developed) but should include
recognition of the changes that occur in both environmental con-
ditions and fishing fleet behavior.

Examples of precautionary management actions are listed in
Appendix 4.1. Different measures are identified for fisheries in differ-
ent levels of exploitation: developing, overutilized, fully utilized, and
for traditional or artisanal fisheries. To support these actions, supple-
mentary measures on compliance, monitoring, and enforcement
should aso be identified.

The PA should be integrated into al stages of the management
process, from planning to implementation, enforcement, monitor-
ing, and evaluation. The approach should involve the development
of management strategies and plans that include explicit actions
that will be taken if those plans do not work as intended. Under pre-
cautionary management everything should be kept under review,
from fishing mortality levels to the effectiveness of institutional
arrangements (e.g., as indicated by levels of poaching. All such com-
ponents of the system should be re-evaluated on a timely basis, a
least every few years.

If management plans are found to be inadequate in terms of their abil-
ity to ensure precaution, revisons may be required in one or more of
the following areas (FAO 1995¢):

+ Modification of the operational targets and constraints; Re-spec-
ification of the procedures used to gpply management measures;

« Further research to reduce critica uncertainties; or

+ Consideration of more powerful assessment and monitoring
methods.

ThePrecautionary Approach to FisheriesResearch

The PA requires that the consequences of aternative management
actions be evaluated in advance and with respect to the stated man-
agement objectives for the fishery. Such evaluations should, & the
vary least, aim to consider the uncertainties in data and alternative
possble hypotheses that may explain the biological and socid
processess of the fishery.
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The PA is applicable to both data-poor and data-rich situations. Where
limited stock-specific research has been carried out, a precautionary
management Strategy should be based on strongly conservetive actions
that carry a high likelihood of maintaining the viability of the fish
stock. These may include (FAO, 1995c):

+ Kesping the spawning biomass & aprudent levd (i.e., above 50%
of its unexploited level);

+ Keeping the fishing mortality rate relatively low (i.e,, below the
natural mortaity rate);

+ Avoiding intensive fishing on immature fish; and

+ Protecting critical habitats (e.g., those on which fish depend for
spawning or as nurseries).

Where pressure exists to increase fishing levels beyond these "safety
zones," precautionary research should be carried out to enable man-
agement decisions to be made on the basis of quantified risks. Research
thus may improve the estimates of the target and limit reference points,
to show that fishing could be safely increased, at least to acceptable lev-
ds of risk.

As has been discussed, the PA specifically requires a more comprehen-
Sve treatment of uncertainty than has been the norm in many fish-
eries. Precautionary researchers should develop an understanding of
the sources of uncertainty in data sampling processes and collect infor-
mation to quantify this uncertainty. Sources of uncertainty in fishery
assessments include (FAO 1995¢).

The accuracy of input data (e.g., where catches may be systematically
under-reported);

+ Parameter values used in models (e.g., natural mortality, size
a maturity);

+ Modd structures (most importantly, the true form of the stock-
recruitment relationship);

+ Future environmental conditions (including changes in ecosys
tems caused by fishing);

+ Effectiveness of implementation of management measures,

+ Future economic and socid conditions (including changes in
fish prices reflecting variation in supplies);
+ Future management objectives, and

* Feet capacity and behavior (including introductions of new
technology and unforeseen responses to management).

In data-rich situations, the various levels of uncertainty described
above can be used in integrated statistical analyses to estimate the
probabilities of aternative different "states of nature.” Such States rep-
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resent the various uncertain hypotheses about the resource; for exam-
ple, that a fish resource has inherent productivity X, Y, or 2. Decision
table approaches can be used to estimate the expected (most likely)
outcomes for severd different management options and their vari-
ances, across these different states. Informed decisions can then be
made on the basis of these predictions and their associated certainties.
Management option "A" may be sdected, for example, if it produces a
dightly lower yield than option "B" but with a far higher certainty
(lower variance across the different states).

In many fisheries, detailed information will not be available on the
uncertainties in the above factors, and it will not be possible to estimate
the probabilities of the different "states of nature.” It is still possible,
however, to adopt the PA and predict the outcome of management
actions using various different models under each of the different
states. Where the probabilities of the aternative states are not known,
the minimax/maximum approach can be used to sdlect the manage-
ment decision that achieves a good outcome or one that is "not too
bad" across dl states. FAO has provided examples of these decision-
making approaches (FAO 1995¢).

The detailed requirements of "precautionary research” will clearly vary
between different fisheries. In mogt circumstances, accurate and complete
datawill be required on both retained and discarded catches and on fish-
ing ffort. Dataquality should be ensured by creating incentives for indus-
try cooperation and by deploying ai-sea obsarvers, especidly in valuable,
industrial-scale fisheries. Such quantitative data may often be comple-
mented by the "traditional ecological knowledge" of resource users, par-
ticularly in understanding the historical and spatial aspects of the fishery.

Precautionary anayses should thus examine the likely direction, mag-
nitude, and probabilities of the biological, socia, and economic conse-
quences of different management actions, including the scenario of "no
action." Precautionary methods of anaysis will differ with circum-
gtances, but they should dways be transparent and use scientific stan-
dards of evidence (i.e, evidence that is objective, verifidble, and
potentially replicable). They should aso be periodically peer-reviewed by
independent and objective advisors to ensure reliability and accuracy.

The Precautionary Approach in Data-Poor Situations

For valuable fisheries—and where strong statistical fisheries exist—
the PA may be applied using statistically powerful simulation tech-
niques, as described above. Such anayses may revea which sources of
uncertainty are mogt critical to achieving the objectives sdlected for the
fishery and may also direct future research.

For small, artisanal fisheries, computationally intensive management
analyses may not he possible or cogt effective (Caddy and Mahon
1995). For such fisheries, precautionary management may depend not
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on highly quantitative analyses but, rather, on ensuring that at least
some sort of precautionary measures are accepted and observed by
local fishers, idedlly through some form of collaborative management.
Closad areas have been proposed for this situation as a precautionary
management tool that may be easily understood by non-technical fish-
ery stakeholders (FAO 1995¢).

Where the available data are inadequate for establishing stock-specific
LRPs, values may be used that have been found to be sustainable in
other similar fisheries. ICES for instance, has adopted afishing mor-
tality that provides 30% of the virgin spawning stock biomass per
recruit as afirg proxy LRP (Garcia 2000).

Where limited statistical skills prevent the use of integrated probabil-
ity-based models, as described above, simpler aternative decision-
making tools may be used. For example, Caddy (1998) has proposed
the use of a "basket of LRPs" that could be considered "green," "yel-
low," or "red" depending on their value, with actions being triggered
by the number of red indicators.

When no dataexigt, the PA till dictates that arelationship between par-
ent ock and subsequent recruitment should be assumed to exist (i.e.,
until proven otherwise) and, hence, that uncontrolled fishing will
threaten the stock. As confirmed by Principle 15 of the UNCED Rio
Declaration, the lack of data is no longer an excuse for resisting posi-
tive conservation action in a precautionary way.

ThePrecautionaryApproach toFisheries Technology

Fishery technology consists of the equipment and practices used for
finding, harvesting, handling, processing, and distributing aquatic
resources and their products. Different technologies can have awide
range of different impacts on target fish species, bycaich species,
habitats, the ecosystem as a whole (e.g.,, due to pollution or by
afecting predator-prey relationships), and on socio-economic fac-
tors, such as safety and profitability. Technologies on their own do
not threaten fish stocks - it is the degree to which different tech-
nologies are used that is critical. For example, a4% increase in fish-
ing efficiency each year would result in a doubling of fishing
mortality every 18 years, even if fishing effort remained constant. If
such technology increases are accepted under a precautionary
management regime, fishing effort might need to be cut by 4%
every year to keep within target reference points. Thus, a holitic,
impact-based view is required.

In fisheries that are aready overexploited and where fishing capecity
exceeds that required for sustainable harvests, there is little justifica-
tion for increases in technology that further increase fishing power (i.e.
catchability). A PA to technology changeswould instead aim at the fal-
lowing (FAO 1995¢):



+ Improving the conservation and long-term sustainability of liv-
ing aguatic resources,

* Preventing irreversble or unacceptable damage to the environment;

+ Improving the social and economic benefits derived from fish-
ing; and
* Improving the sefety and working conditions of fishery workers.

Recognizing that fisherswill dways innovate in their desire to improve
personal returns, responsible fishery management must recognize the
advantages and disadvantages of new technologies and promote those
that achieve fishery objectives with the minimum possible side effects.
The education of fishers and consumers towards responsible practices
is critical here. The successful international effort in the Eastern
Central Pecific in training crews effectively to avoid bycatch of dolphins
through the use of specificaly designed technology is a good example
of what can be achieved (FAO 1995¢).

A PA would thus encourage careful consideration of the side effects of
new fisheries technologies before they are introduced and aso miti-
gation measures for addressing the effects of current technologies. As
with other aspects of the PA, technol ogies should be prevented that may
lead to difficult-to-reverse changes in resources. Reflecting the shift in
the burden of proof, proponents of new fishery technologies should be
required to provide proper evaluation of the potential impacts before
authorization is given. When new technology is accepted under limit-
ed conditions, impacts should be monitored and compliance ensured
through effective enforcement provisions. Where research and moni-
toring facilities are limited, decisions may be based on existing knowl-
edge about technology impacts in similar circumstances elsewhere.

4.1.3. Implementation of the Precautionary
Approach: Case Studies

To date, the PA has mostly been applied by the most technically
advanced regiona fisheries organisations and scientific advisory bod-
ies. Less information is available on its application a the national
level, though severa countries (notably the U.S., Canada, Audtralia,
and South Africa - Garcia 2000) now actively promote the approach.
As described in the following case studies, the PA has been interpreted
in different ways by different organizations. Precautionary science is
clearly evolving, asisinherent to its nature.

ICES

Through its Advisory Committee on Fishery Management (ACFM), the
International Council for the Exploration of the Sea (ICES) provides
siientific information and advice and makes recommendations for
management measures to severd international bodies, including the
European Commission (EC).
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Traditionally, ICES advice has been based on acomparison of the state
of the dtocks against their Minimum Biologically Acceptable Levels
(MBALS), which are defined as the levels below which there is evidence
of recruitment failure. Recently, ICES has begun a process of formal
implementation of the FAO guidelines on the precautionary approach.
In 1997, the ICES Sudy Group on the Precautionary Approach identi-
fied the following requirements:

1. The need to determine reference points, with apriority for limit refer-
ence points that define the constraints on long-term sustainability;

2. The need to improve methods for dealing with uncertainties,
notably in relation to evaluating the risk of either approaching or
exceeding the limit reference points; and

3. The need to evaluate the effectiveness of management measures
either to maintain stocks in, or restore them to, healthy states
(ICES 1998).

As an example, of the EC's acceptance of the advice on precautionary
approach, the EC accepted the ICES advice, for 2001, and implement-
ing apackage of emergency measures for North Sea cod. This includ-
ed a temporary controlled area that was closed to al fisheries likely to
catch cod until 30 April 2001; technical and control measures to pro-
tect young cod in the spring; and a proposa to develop a long-term
management plan for North Sea.cod inJune 2001 was made(European
Commission 2000)

CCAMLR

The Convention for the Conservation of Antarctic Marine Living
Resources (CCAMLR) applies the PA rigoroudly to the management of
Antarctic marine resources. Since 1986, CCAMLR has been developing
a clear definition of the approach, its implementation in terms of
research and management, and its practical implementation. The
CCAMLR approach takes uncertainty into account and attempts to
achieve member consensus on specific catch limits through the appli-
cation of decision rules.

CCAMLRs prioritization of the PA may be illustrated using the case of
krill, Euphasia superba. Krill hold the pivotal position in the Antarctic
marine ecosystem, providing the main food source of many fish,
whale, and hird species. After two years of debate, the CCAMLR
Commission endorsed the advice of its Scientific Committee (SC-
CAMLR), as follows

“that reactive management, thepractice of taking management
action when the need for it has become apparent, isnot a viable
longtermstrategyfor thekrill fishery. Theadoptionofalong-term
strategy that entailed adjustmentsto management measureswith
increasing information was endorsed. In the interim, aprecau-
tionary approachisdesirableandinparticular, aprecautionary
limitonannual catchesshouldbeconsidered” (CCAMLR1991).
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On this basis, the firgt precautionary catch limit for krill was set (SC-
CAMLRIXVIII/BG26, 1996). It isimportant to note that this catch limit
was st specificaly because of the key role of krill in the Antarctic
ecosystem, not for the sole purpose of maintaining krill catches for
their own sake. By 1990, the CCAMLR Commission had thus endorsed
the general concepts for setting catch limits for krill:

* To keep krill biomass at alevel higher than would be the case for
single-species harvesting considerations and, in so doing, ensure
aufficient escapement of krill to meet the reasonable require-
ments of predators;

* Recognizing that krill abundance varies between years, and
focusing on the lowest biomass that might occur over a future
period, rather than on average biomass over the period, as might
be the preference in a single-species context; and

+ Ensuring that any reduction of food to predators that may arise
out of krill harvesting is not such that land breeding predators
with restricted foraging ranges are disproportionately affected
compared to predators in pelagic habitats.

With these precautionary and ecosystem-based concepts, CCAMLR con-
tinues to develop its research and management measures with each
annual meeting. CCAMLR has begun to develop models to explore the
possible form of the functional relationships within the Antarctic ecosys
tem, for example. It will take considerable time to acquire the informa-
tion needed to provide advice on revised values for recruitment or predator
requirements. Nonetheless, CCAMLR is taking steps to express some of its
objectives for managing krill fisheries in a precautionary manner.

QCAMLR also adopts astrongly PA to the management of new fisheries.
The Scientific Committee of CCAMLR has highlighted that the develop-
ment of any new fishery should not occur & a rate fagter than the
Commission is able to evaluate the potential consequences of that fish-
ey (CCAMLR 1990). To thisend, the Commission adopted conservation
measures in the early 1990s requiring members to notify the
Commission of their intention to undertake any new fisheries in the
Convention Area (specificdly, Conservation Measure 31X (CCAMLR
1991)) or their intention to undertake further exploration following the
initiation of afishery (CCAMLR 1993, Conservation Measure 65/XI11).
Messures o far imposed on new fisheries include conservative catch
limitations for different management areas combined with catch limits
to avoid over-exploitation of localized stocks. Againgt increasing com-
mercial pressure to open new fisheries, GCAMLR has not been able to
gl the expansion of new fisheries in the CCAMLR Convention Area .
QCAMLR has been criticised for the lack of aprecautionary approach to
approving an increasing number of fisheries as a result.

Findly, CCAMLR has attempted to adopt a PA to the management of
fisheries in relation to bycatch levels. GCAMLR has a bycatch limit for
various non-target species in new and exploratory toothfish fisheries.
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In the application of these bycatch provisions, the Scientific Committee
advised that it would be appropriate for vessds to move from afishing
location when the bycatch provision had been exceeded. It aso recom-
mended that the minimum distance avessd should move should be 5
nautical miles from the fishing location. CCAMLR continues to revise
these bycatch provisions as new information on relevant Species is
received (CCAMLR 1999).

4.1.4. Discussion: The Precautionary Approach

The precautionary approach has shifted the paradigm of fisheries
management from maximum yield to minimum risk. The PA priori-
tizes environmental and socia sustainability, making the avoidance of
recruitment overfishing a major objective. The PA argues that regular
preventive medicine will be better than occasional drastic cures that
may take decades to work. Since no future is certain, the PA promotes
use of the best scientific evidence in decision-making frameworks that
clearly accommodate uncertainty.

The FAOs guidelines for the PA (FAO 1995¢; 1996) describe its applica
tion to specific aspects of fisheries management and at different levels of
exploitation (see Appendix 4.2]). Even with this advice, the case Sudies
cited above highlight differences in the interpretation and practical
implementation of the approach. In many ways, work on the PA is il
a an exploratory stage. Initiatives are now underway to harmonize the
approaches used by different bodies, such as the North Atlantic Fisheries
Organisation (NAFO) and ICES in the North Atlantic (Garcia 2000).

Theincorporation of the PA into international legal instruments, partic-
ularly the legally binding UN. Fish Stocks Agreement, provides a strong
impetus for its implementation through RFOs. With 50% (FAO 2000) of
the world's fish stocks either overexploited or "fully exploited” (i.e, a
MSY" levels of fishing effort), the PA implies that fishing effort will need
to be drastically reduced in the mgority of theworld's fisheries. The chal-
lenge now is to Start taking that precautionary medicine, while simulta-
neoudly allowing for social demands and development objectives.

While progress has clearly been made, severa issues il constrain
widespread adoption of the PA (Garcia 2000). These issues include the
inherent complexity of the approach and the need to convert uncer-
tainty, ignorance, and indeterminacy into postive and socidly and
politically acceptable measures. Many fisheries managers are strug-
gling with PA concepts due to alack of adequate quantitative training.
Even where strong science exists, there have been difficulties in inte-
grating the PA into existing institutional frameworks that aready have
specified and accepted reference points and decision-making frame-
works. In Canada, the next step in the implementation of the precau-
tionary approach is the modification of the existing institutional
framework to ensure stakeholder participation and support for the pre-
cautionary approach (Jake Rice 2000, pers.comm.).



A key factor in the future adoption of the PA will be the way in which
precaution is communicated to non-scientist stakeholders, particular-
ly decision-making politicians. Since the science behind PA is hard to
explain, it may be difficult to convince politicians to reduce fishing
effort to precautionary levels, especialy where development and short-
term poverty reduction are priorities. With high socid pressures and
not unreasonable ambitions for betterment in many parts of the world,
sustainability for the sake of posterity is Ssmply Utopian. The PA isonly
likely to be really supported when it addresses the need of present gen-
erations by reducing immediate risk of fisher)' collapse.

Though the PA provides clear guidelines, it is a political decision
whether to make sacrifices now to reduce risks of later collapses or to
prioritize current fishing until evidence is found that the risk readlly did
exigt. The choice is between accepting the PA or accepting the alterna:
tive boom-and-bust syle of exploitation, with its consequences for bio-
divergty, ecosystem services, and societies. Such decisions may be
particularly hard to make for straddling or shared resources when dif-
ferent nations in the region choose different levels of risk. The focus
must now move from the definition of biological and other reference
points to how they can be applied in an effective management system
clearly linking objectives, risks, and good governance.

The need, then, is for good communication and the transparent applica
tion of the PA with the meaningful involvement of stakeholders. While
judging what risk is acceptable is society's respongibility, scientists are
responsible for forecasting the consequences of the various possible cours:
es of action in terms of their probability and likely cost. While there is a
need for more transparency in such shared decision making, there is a
red associated need for presenting risk factors and aternative choices in
language that is smple and clearly understandable to the public at large.
Wark isongoing in this area (Garcia2000) (such asthework on the "reg-
yellow-green” indicator light systems referred to above). Only facilitated
sharing of these decision-making processes will result in long-term suc-
0ess of the precautionary fisher}” management process.

4.2. The Ecosystem Approach

It is increasingly well documented that fishing activities have signifi-
cant impacts not only on the target pecies but aso on the wider envi-
ronment. There is particular concern about the long-term impacts on
the food web of removing large quantities of prey species, resulting in
aterations to the structure and function of marine ecosystems with
consequent effects on marine biodiversity.

4.2.1. Definition of the Ecosystem Approach

There is no officdid definition of the ecosystem approach but, broadly
speaking, it implies amore holistic approach to fisheries management
that takes into account al components of the ecosystem. The underly-
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ing aim isto ensure that flora and fauna are maintained at viable lev-
dsin their native habitats and that the integrity of ecosystems is main-
tained as far as possible while supporting a sustainable level of human
use.

In the ecosystem approach there also is an underlying assumption that
the impacts on the physical environment will be taken into account
and that the approach will be based on the best scientific knowledge of
population dynamics and species interactions. It implies a substantial
widening of the traditional single-species approach.

4.2.2. The Ecosystem Approach in an
International Context

The failure to manage and conserve fisheries worldwide has been the
focus of many technical meetings and fora. In addition, the impacts of
fishing on marine ecosystems and marine environments has led to
public pressure to change traditional fisheries management tech-
niques. The ecosystem approach is currently promoted as an improve-
ment to traditional fisheries management based on the single-species
approach. The concept was adopted by CCAMLR in 1980, was further
endorsed at UNCED in 1992, and has been promoted by severd inter-
national and regional fora since. These fora include

¢+ The UN. Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks (1995);

+ The FAO technical consultations on the Code of Conduct for
Respongible Fisheries (1995) and on Overcapecity, Seabirds and
Sharks (1998);

+ The Convention on Biological Diversity (1993);
+ The Commission on Sustainable Development (1997); and
¢+ UN. Gengrd Assambly Sessions during the Oceans Debate (1998).

In most cases, the ecosystem approach has been further defined or
expanded in terms of guidelines and recommendations. At a regional
level, there has been more extensve discussion about its practical
implementation and relevance. Regiona fora that have embraced the
concept as part of their marine management strategy include:

¢ The Inter-Ministeriad Megting on the North Sea (1997);

+ TheNorth Sea Statestechnical workshop on the ecosystem approach
within the framework of the North Sea Conference (1998);

. CCAMLR (annually)

+ The International Commission for the Conservation of Atlantic
Tunas (annually)

. NAFO (annually)

* The ICES'SCOR meeting on Ecosystem Effects on Fishing held in
Montpelier, France (1999).
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Findly, some national governments have dedicated time and effort to
refining the approach, including the U.S. and Austraia. In the follow-
ing section, three case sudies highlight practical experience with
implementing the approach.

4.2.3. Implementing the Ecosystem Approach: Case studies

The Antarctic Experience - CCAMLR

QCAMLR is the only regiona fisheries convention specifying that an
".. .ecosystem approach should be adopted as an integral part of the
Antarctic marine management plan CCAMLRs Working Groups,
Scientific Committee, and the Commission itsdf collectively work on
the development of research plans and management measures as part
of the approach. A summary of their efforts to date is given below.

CCAMLRS atempts to implement the ecosystem approach are assisted
by the relative "simplicity" of the Antarctic marine ecosystem. In sum-
mary, there are three trophic levels - primary producers, krill, and krill
predators (fish, seals, whales, and seahirds). Despite the apparent sim-
plicity of the system, however, there has aways been concern over the
impacts of krill fishing on different krill predators due to the pivota
position of krill in the Antarctic. From the outset, the difficulties asso-
ciated with the detection of the impacts of krill fishing were recognized.
This is due to the spatial and temporal variability in the dynamics of
the Antarctic marine ecosystem. Therefore, CCAMLR formulated the
CCAMLR Ecosystem Monitoring Programme (CEMP) in 1986, with its
top priority being the detection of the impacts of krill fishing.

CCAMLRs Scientific Committee realized from the outset that moni-
toring the entire ecosystem would be highly impractical. Frequent
surveys of the population status of krill would be beyond the finan-
cia capacity of the Antarctic research vessdls. In order to monitor the
dtate of the marine ecosystem, the Scientific Committee decided to
select a range of species most likely to reflect changes in the avail-
ahility of harvested species, especialy krill. A few key prey species were
selected for detailed study due to their positions in the Antarctic
ecosystem. In addition, a few key predator species, including
Antarctic fur seals and some species of penguins, were selected as
indicators of food availahility. A number of key study sites were dso
chosen to highlight the differences between fished and non-fished
areas. Environmental parameters, such as hydrography and ice cover,
were also considered to be important indicators of environmental
change and, thus, were dso included in the (CEMP)

To date, CCAMLR has found that the combination of monitoring and
evaluating various components of the ecosystem (for example, the
numerical and functional relationships between the selected
species) has contributed greatly towards detecting and recording sig-
nificant changes in critical components of the ecosystem. This infor-
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mation now provides a sound basis for management decisions. For
example, CCAMLR has found that monitoring prey species and envi-
ronmental factors and the identification of the links between these
and predators has improved its ability to differentiate between
changes due to environmental variability and those due to commer-
cia harvesting.

Now the information base on key indicators of changes to the marine
ecosystem and the environment is expanding. Mot of the continuing
fiddwork and data acquisition is being carried out voluntarily by
QCAMLR members. The data is then fed into the annual ecosysem
assessments, as requested for decison making. Since 1997, CCAMLR
has collected data from 80 speciadly chosen sites; species, and parame-
ters. CCAMLR is now addressing the following important question: How
much of the sysem needs monitoring to effectively achieve the objec-
tives s out in the Convention, in particular, Article 11?

An important feature of the CEMP is that al data from al the partici-
pating country surveys are collected in aconsistent manner to asss in
appropriate decision making rules. In addition, the Working Group on
Ecosystem Monitoring and Management is currently spending most of
its time synthesizing datain away that provides a quantitative basis for
decisionmaking. It also is spending agreat deal of time trying to decide
which variations in these parameters congtitute ecologicaly significant
variations and what advice should be given to the Commission for
management measures. In that regard, two outstanding challenges for
CCAMLR are s follows:

i. How can one combine the parameters into a single index that can
be used &s an indicator of ecosystem health?

ii. How can these indices be further elaborated into management deci-
sons? (SC-CAMLR 1999)

The U.S. Experience

The U.S. government has also been moving forward with the challenge of
managing fisheries using an ecosystem approach. According to a US
report released in 1998 (NFMS) asfar back as 1871, the US Commission
for Fish and Fisheries recognized that the absence or presence of fish was
not only related to remova by fishing but adso the dynamics of physicd
and chemical oceanography. In 1998, the U.S. Congress charged the
Nationa Marine Fisheries Savice (NAMS) with establishing an Ecosydem
Principles Advisory Panel. The tasks of the Pandl were 1) to assess the
extent to which ecosystem principles are currently being applied in fish
eries research and management and 2) to recommend how begt to inte-
grate ecosysem principles into future fisheries management and research.

The Panel then used a set of principles, goals, and policies to evalu-
ate the current application of the ecosystem approach in U.S. fisheries
management (see Appendix 4.2). The Panel concluded that Regional
Fishery Management Councils (Councils) aready apply some of



these principles, goals, and policies. One of the prohlems, however, is
that application has not been consistent between Council jurisdic-
tions or ecosystems. The Panel also concluded that Councils have not
previoudy had a clear mandate or the resources to apply the ecosys
tem approach in either research or management policy. In addition,
there were considerable gaps in knowledge and practice of the con-
straints to full implementation of the approach.

The Panel felt that U.S. fisheries scientists and managers are beginning
to grasp the full potential of ecosystem-hased fisheries management to
improve the sustainahility of resources but concluded that this aware-
ness needs to be expanded to actions. The success of this approach in
the U.S. will be supported by measures aready being undertaken as a
result of revison of the Magnuson Adt (NFMS 1996), especialy protec-
tion of areas of "essential fish habitat" (EFH).

The Panel outlined a series of interim and long-term measures
that should be adopted by NFMS, the Councils, and other appropri-
ate agencies:

¢ All Councils should develop a Fisheries Ecosystem Plan (FEP) that
includes the following actions—

(i)  the identification of ecosystems and the implementation of
zone-hased management;

(i)  the development of aconceptual model of the food web;

(iii) the calculation of dl removals (including bycatch, discards
and incidental mortality) and their relationship to spawning
gock biomass (SSB), production, and trophic structure;

(iv) assessment of uncertainty and the identification of buffers for
conservation and management;

(v) development of indices of ecosystem health;

(vi) development of long-term monitoring programs; and

(vii) assessment of ecological, human, and institutional elements

of the ecosystem that most affect fisheries.

+ All national management agencies should put in place measures to
assig with the implementation of the FEPS. These measures include

(i)  the incorporation of the ecosystem principles in current man-
agement plans;

(i)  the provison of training for Council members on the imple-
mentation of FEPS

(iif) the preparation of guidelines for FEPs,

(iv) the development of demonstration FEPs, and

(v) the enactment of legidation required to implement FEPs.
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+ The Panel a0 identified the types of research that would be
required to support management based on ecosystem principles.
Thereisaneed to

(i)
(if)

(iii) - explore ecosystem-hased approaches to governance.

determine the ecosystem impacts of fishing;

monitor trends and dynamics in marine ecosystems; and

The EU Experience with the |mplementation
of the Ecosystem Approach

At the Bergen meeting of North Sea States in 1997, the need for inte-
gration of fisheries and environmental issues was acknowledged as
part of the "ecosystem approach.” In the context of the North Seg, it
wes agreed that the approach to marine environmental management
should be based on the following:

* |dentification of processes in and influences on ecosystems that
are critical to maintaining their characteristic structure and
functioning, productivity and biologica diversty;

* The taking into account of the interaction among foodwebs of
ecosystems; and

* Protecting the chemical, physical, and biological environment
necessary for the well-being of these ecosystems (IMM1997).

The EC concluded that afirst step would be to increase the knowledge
of marine ecosystems as awhole. In this context, ICES is the agency
responsible for collation of data, stock assessments, and advice.
Though ICES acknowledges the need to manage fisheries in a manner
that ensures ecosystem dtahility, little work has been done thus far on
the definition of reference points in the ecosystem context (ICES 1998).
Naturaly, these points should not be restricted to fish but should aso
include other components of the ecosystem, such as the benthos,
seabirds, marine mammals, and so on.

A number of studies have been undertaken to identify indicators of
ecosystem health in European waters. Downward or upward trends in
populations of many non-target pecies have been shown for the North
Sea and other intensively fished areas (Heesen and Daan 1996 ).
However, not dl of these species are stitable as potential reference
points for an ecosystem approach. Usful reference points are those
where a very well-defined and clear relationship exists befween stock
dtatus and fishing activities. | Top predators, species that serve asmain
sources of food, structure building organisms, and representatives of a
vulnerable group of species may be particularly ussful as reference
points (ICES, 1998)

Within ICES, there is till some skepticism about the ability of the
ecosystem approach to ensure sustainability and conservation of the
ecosystem as awhole. It is known that fishing has changed the sSze
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composition of fish in many systems and in the North Sea in particu-
lar (Rice and Gidason 1996). Regardless of the trophic model, it is
assumed that changing the sSize composition of predators in the ecosys:
tem has, in al likelihood, atered the system. The uncertainty is the
maghitude of the change and the consequences for the ecosystem.

Although ICES cannot evaluate the likelihood of achieving ecosystem-
level objectives using a strategy of achieving al single-species conser-
vation objectives, there are some important considerations to be made
with regard to ecosystem-level reference points. For example, it is well
edtablished that the dynamics of individual stocks and populations con-
nected trophically contain time lags and buffers that can dow down the
rate & which the consequences of perturbations of a foodweb may be
manifest. Therefore the full impacts may not actually appear until much
|ater. (ICES, 1999)

In afollow-up to the 1997 Inter-Ministerial Meeting(IMM), aworkshop
on the ecosystem approach was held in Odo in 1998 within the frame-
work of the North Sea Conference. That workshop came to the follow-
ing conclusions.

—It may be difficult to manage the North Sea ecosystem to
create a desired ecological state, but the North Sea could be
managed to achieve sustainable use, given political will and
stakeholder support;

—There is a need for an internationally agreed definition of the
ecosystem approach; and

—An "ecosystem approach” should involve clear overall objectives
and specific targets and be based on current scientific opinion.

A number of predictive models exist that describe the ecosystem impacts
of fishing based on arange of different assumptions about the ecosystem.
Too little is known about the flux of nutrients at different trophic levels
and among the benthic, pelagic, and demersa parts of the ecosystem.
This hampers the ability to assess change within the ecosystems.

At a recent workshop in Germany (1999), the ecosystem approach was
discussed in its European context. In summary, some fisheries scien-
tists were skeptical about whether the ecosystem approach is scientifi-
caly redlistic, given the current state of knowledge and the availability
of data. Despite extensive discussions of the approach, there was no de-
inition of the concept. It was concluded that despite the desirability of
an ecosystem approach in principle, there are enormous practical dif-
ficulties to overcome before it could be applied.

So far, the scientific community has not been able to agree on the basic
concept of the ecosystem approach nor has the existing datayet been able
to mode the complex relationships occurring in the North Sea ecosystem.
This requires improved knowledge on mechanisms such as recruitment,
migration, and relationships in the food web. In addition, if the ecosygem
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approach is to guide management, its further development depends on
more specific identification of the objectives associated with the approach.

4.2.4. Discussion: The Ecosystem Approach

As shown in the three case studies, the implementation of the ecosystem
approach may involve significant challenges, though some possible solu-
tions exigt. The main technical congtraints to the implementation of the
approach include

—The lack of clear specification of what the approach will entail;

—Inadequate knowledge of different components of the ecosystem
(for example, the population dynamics of individual species);

—Inadequate knowledge of the interactions between species,

—Inadequate knowledge of the different impacts of fishing on the
marine environment; and

—Inadequate knowledge of the effects of climatic and environ-
mental conditions on the marine environment and on fish and
other species.

In addition to these technical constraints, there may dso be substan-
tiad ingtitutional constraints. Although the U. S. is now moving
ahead with ecosystem management in its Regiona Fishery Councils,
some dtill question the practicality of the approach due to the varied
distribution of stocks within and between Council areas. While some
species may be distributed wholly within a Council area, others may
range more widdly across Council boundaries or even throughout
whole ocean systems. Simply defining the "ecosystem” for these vari-
able components can itsdf be a challenge. Managing al of the com-
ponents simultaneously under the current Council areas would
require a complex network of regiona management authorities.
Creating an effective ecosystem management structure for any system
spanning multiple jurisdictions will clearly present strong institu-
tional challenges.

In order to implement an ecosystem approach, many fishery managers
fed they need to work on the technical gaps in knowledge and to better
understand the complex ecological and physical environment in which
fisheries exist. Another viewpoint is that we may never have al the infor-
mation that we need to implement a "true" ecosystem approach for any
fishery. Many ecosystems are so complex and vary o extensvely both in
time and space that we may never be able to fully predict the exact con-
sequences of any management action. Regardiess of which general view
is held, it is clear that the adoption of an ecosystem approach may be
more difficult for a complex sysem like the North Sea or the Eastern
seaboard of the U.S, than for the rlatively "simple” Antarctic.

Recognising this complexity, the goals of the ecosystem gpproach may
be better achieved by adopting a precautionary or adaptive manage-



ment Syle rather than a predictive one. Such a slyle would require
clear specification of the goals of the ecosystem approach and a range
of indicators showing whether these goals are being achieved. A pre-
cautionary management approach progresses on the basis of the begt
current knowledge of the system, while the indicators provide learning
and feedback for improving management. The advantage of this
approach is its ahility to use the indicators to guide management even
before the system s fully understood. This is not to say that detailed
research will not improve our knowledge of ecosystem components or
our ability to manage. It is argued, however, that the implementation
of an ecosydem approach cannot wait until the perfect model or
understanding is devised.

In conclusion, an integrated and system-wide monitoring program,
such as CCAMLRs CEMP, may be the most useful first step towards
dfective ecosystem-based management. Such a monitoring program
clearly needs to track both the inputs to the system (environmental
factors, levels of fishing effort, management regulations and their
effectiveness, and so on ), and the outputs from the ecosystem. Such
outputs may include the abundances or size structures of economical-
ly important fish species or other indicators of the health of the envi-
ronment or the biodiversty of the sysem. The combination of
indicators required for any given ecosystem approach would depend on
the goals selected for that system by its various stakeholders.

The challenge for 'ecosystem managers' is thus to identify
(1) the ecosystem units (and their stakeholders);
(2) appropriate objectives for their management; and

(3) the indicators of success.

Like the precautionary approach, the ecosystem approach represents a
significant shift in complexity from the old single-Species, single objec-
tive fisheries approach. In recognizing ecosystem processes, biodiversi-
ty, and socid aspects, there is now no single optimum solution. There
can only be trade-offs based on the subjective preferences of the differ-
ent stakeholders. This seriously complicates the establishment of poli-
cy objectives. Considering the level of indeterminancy inherent in
fisheries and ocean ecosystems, participatory and transparent decision
making processes are essential to manage risk in an ethical way.
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Endnotes

1 Undesirable or unacceptable outcomes include overexploitation of resources, over-
development of harvesting capacity, loss of biodiversity, major physical disturbances
of sensitive hiotypes, and social and economic dislocations.

2 The International Council for the Exploration of the Sea (ICES) has been at the
forefront of developments of precautionary biological reference points. ICES is the
regional scientific body responsible for providing advice to the EU and the North
East Atlantic Fisheries Commission (NEAFC) on the management of North Atlantic
fisheries (see Chapter 3).

3 Since 1997, annual assessments have been based on 1) avisua inspection of the
trends of many krill predator parameters and 2) conceptua models that are modi-
fied over time.

4 Article Il of the CCAMLR specifies the principles of conservation for the Convention
Area, which include".. .the maintenance of ecological relationships between har-
vested, dependent and related populations of Antarctic marine living resources..."

5 These are fisheries that are heavily harvested but not yet overexploited.

6 These are low-technology fisheries carried out by large numbers of small vessds,
often when there is no central management agency.
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Appendix 4.1.] Precautionary Measures Applicable to Different Categories of Fisheries Development ( FAO 1995c)

+ Suggested actions to be applied to new and developing fisheries (or existing fisheries that are not yet managed):

a
b.

==

j

Limit the number of participants to the fishery (control access) as early as possible. An open access fishery is not precautionary.

Establish limits on both fishing capacity and the resulting fishing mortality. This can be achieved by limiting fishing effort or total allowable
catch. Excessive parallel investment in the processing sector should also be avoided.

Build in flexibility so that it is possible to phase out (decommission) vessels if this becomes necessary. Avoid over-investment by temporarily
licensing vessels from another fishery.

Establish closed areas to provide refuges for exploited stocks and protect habitats.

Establish precautionary, preliminary biological reference points.

Encourage responsible fishing practices (i.e., sustainable, non-wasteful) by, for example, establishing fishing rights or co-management arrangements.
Encourage fisheries that are economically viable and not dependent on subsidies.

Establish data reporting and collection systems for new fisheries as early as possible.

Establish a research program on species and fisheries, including detailed data on catches and the like and on rule infringements.

Establish experimental situations to generate information on the resources (e.g., by comparing areas with different levels of fishing pressure).

+ Suggested actions to be applied to over utilized fisheries:

5> o«

Immediately limit access to the fishery, and put a cap on further increase in capacity and mortality rate.

Establish a recovery plan to rebuild the stock by a specific time, using the methods below.

Reduce fishing mortality rates long enough to allow for rebuilding of the spawning stock. Reductions in fishing mortality may be achieved by
limiting overall fishing effort or by closing some areas to fishing.

When there is a good year class, give priority to using the extra recruits to rebuild the stock rather than increasing the allowable harvest.
Reduce fishing capacity to avoid the recurrence of over-utilization. Remove excessive capacity from the fishery, e.g. by decommissioning vessels.
Withdraw any subsidies or tax incentives that maintain fishing capacity.

Where feasible, allow vessels to move from the over-utilized fishery into an under-utilized fishery.

Do not use artificial propagation as a substitute for the precautionary measures above.

In the management plan, establish reference points to define recovery, using measures of stock status, such as spawning stock biomass and so on.
For species with clearly understood ecological positions, monitor the productivity and area of required habitats to provide secondary indicators
of when management action is needed.

* Suggested actions to be applied to fully utilized fisheries™

Ensure that fishing mortality rate and fishing capacity are kept at existing levels.

Monitor early warning signs that a stock is becoming over-utilized, such as reductions in mean fish sizes or changes in the species composition
of the catch. These signs should trigger investigative action and interim actions, as noted below.

When precautionary or limit reference points are imminent, pre-specified measures should be taken immediately to ensure that they are not
exceeded.

If limit reference points are exceeded, implement recovery plans immediately to restore the stock (using the above guidelines for overutilized
fisheries). To prevent overexploitation of the spawning stock, avoid harvesting immature fish (e.g., set control limits to trigger action if imma-
ture fish exceed a specified percentage of the catch).

+ Suggested actions to be applied to traditional or artisanal fisheries"

a
b.

C.

d.

Keep some areas closed to fishing, and also ensure that excessive fishing does not develop in compensation, in areas outside.

Delegate some of the decision making, especially about area closures and entry limitations, to local communities or collaborative management
arrangements.

Ensure that fishing pressure outside the local area (e.g., in industrial fisheries just outside the coastal zone) does not deplete resources beyond
target levels.

Investigate factors that would influence the behaviour of harvesters to control fishing intensity ( e.g., by providing alternative livelihood options
or giving exclusive use rights)
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: Principles, Goals, and Policies used in U.S. Panel Review of the Current Application
Appendix 4.2.

of the Ecosystem Approach to US. Fisheries ( NMFS 1998)

PRINCIPLES

+ The ability to predict ecosystem behavior is limited.

+ Ecosystems have real thresholds and limits that, when exceeded, can affect major system restructuring.
¢+ Once thresholds and limits have been exceeded, changes can be irreversible.

+ Diversity is important to ecosystem functioning.

+ Multiple scales interact within and among ecosystems.

+ Components of ecosystems are linked.

+ Ecosystem boundaries are open.

o Ecosystems change with time.

GOALS

+ Maintain ecosystem health and sustainability.

POLICIES

+ Change the burden of proof.

+ Apply the precautionary approach.

+ Purchase "insurance" against unforeseen, adverse ecosystem impacts.
+ Learn from management experiences.

+ Make local incentives compatible with global goals.

+ Promote participation, fairness, and equity in policy and management.
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CHAPTER 5.

he firg four chapters have
shown how a series of
treaties, plans of action, and

a code of conduct have contributed
to shaping a new fisheries regime.
Under this regime, states and fish-
ing owners/operators aike know
what is expected of them, what
measures they are bound to abide
by, and what the penalties can be if
they refuse. However, this complex

Pirate fishing is a growing problem that undermines the effectiveness of the international
legal regime. Here, pirate fishers caught in the act in the Southem Ocean.
© Greenpeace/Newman

The Challenge of Enforcement: lllegal, Unreported,
and Unregulated (IUU) Fishing

As noted previoudy, the fisheries
regime has been marked by an evo-
lution from the Freedom of the Seas
to enclosure, where what was at firdt
subject to fishing by al has become
mostly the prerogative of the
coastal state (see Chapter 1), with
90% of landed catch caught in the
exclusive economic zone (EEZ).
Along the same lines, the enforce-
ment regime has evolved from

regime, can only be effective if the
relevant actors agree to be bound by
it, agree to comply with its requirements, and are willing to enforce its
measures against any party unwilling to do so. Without enforcement,
the regime is but a hollow shell.

As highlighted in Chapter 2, different legal regimes in fact prevail in
different areas of the oceans, but in al these areas a prevalent theme is
the difficulty of enforcing whatever conservation and management
measures have been negotiated and adopted. By definition, conserva:
tion and management measures mark restrictions on use of the
resources, and they are sometimes imposed where absolute freedom
had previoudy prevailed. Aslong as dl the vessdls involved—or al the
parties to an agreement—abide by the conservation measures, coop-
eration isfacilitated, and success is more likely. The effectiveness of the
regime is undermined, however, where a flegt, a state or a group of
states unilaterally decides to ignore the measures or refuses to be bound
by them. In the case of a so-called “free rider," the beneficiary of the
enforcement measures is likely to be the one delinquent state or st of
dtates that avoids any restrictive measures while the stock is otherwise
protected or managed sustainably. More broadly, the costs of compli-
ance are borne by al parties that curtail their freedom to fish in order
to comply with the measures adopted.

Moreover, breaking the rules of a fisheries regime is not necessarily to
the long-term benefit of the guilty party since the survival of the regime
and, ultimately of the stock, can be at stake. Fishing states and vessels
are not aways free to take a completely rational approach to fishing,
however, and may, for instance, be under pressure to maximize their
short-term interest because of profit, trade (see Chapter 6), or overca:
pacity considerations. Unfortunately, by flaunting the rules, the free
rider can undermine the commitment of al other compliant states.
Consequently, enforcement needs to be carried out by al, and failure
by one can dfect al others.
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reflecting merely what was physi-
cdly posshle (as embodied in the
vay limited "Cannon-Shot Rule") to a complex regime that distin-
guishes between the rights of flag states, coastal states, port states, and
other states. Furthermore, the nature of these enforcement rights
depends on where the actual enforcement takes place. Different meas-
ures can be taken in the EEZ and on the high seas because, by defini-
tion, different entities have varying degrees of jurisdiction in these
areas. The basis of the enforcement regime is provided by the UN
Convention on the Law of the Sea (UNCLOS), though this has subse-
quently been modified and elaborated by the international legd
instruments considered below.

5.1. The Current Regime

While it is clear that free riders can undermine the effectiveness of figh
eries regimes, it is aso true that some enforcement measures can be
perceived as encroachments on the freedom of navigation and the
qualified freedom of fishing on the high seas’ Conseguently, a balance
must be struck between conservation concerns and preserving other
reasonable freedoms and the fundamental jurisdiction of flag states
over vesds flying their flag. This balance is embodied in the frame-
work of UNCLOS

UNCLOS

UNCLOS establishes a clear distinction between enforcement within the
jurisdiction of a coastal state (usually in the EEZ) and areas beyond
(on the high seas). This clear ditinction helps any fishing entity
understand the jurisdiction under which it is placed: either that of the
coastal state (in which case the rights of that and other states are clear-
ly laid out) or under amore complex regime where other states may or
may not regulate fishing under a regional fisheries management
organization (RFMO). The regime of the high seas is laid out in



Articles 116-119. which call on states to cooperate, whether or not an
RAMO has been established (see Chapters 1 and 3).

5.1.1. Enforcement in the EEZ

"The coastal Sale may. in the exercise of its sovereign rights to
explore, exploit, conserveand manage the living resources in the
exclusive economic zone, take such measures, including board-
ing, inspection, arrest and judicial proceedings, as may be nec-
essary to ensure compliance with the lairs and regulations
adopted by it in conformity with this Convention." (UNCLOS
Article 73))

Theoretically at least, the rights to enforce by the coastal state in its EEZ
are clearly laid out. In fact, the situation is somewhat simpler in the
case of activities that take place exclusively within the maritime juris-
diction of a coastd state. There, the state can take selected measures
that restrict fishing activities, and foreign fleets can be excluded.” But
while it may at firgt sight appear that the situation is clearer in such
areas, this is not dways borne out in practice. In the waters of many
developing coastal states, distant water fishing nations fish with
impunity, in violation of the requirements of international and/or
domestic law, or under fase pretenses. Many case studies have docu-
mented how some states of Wes Africa neither have the means to police
their waters to exclude illegal fishing nor the political power to turn
down unfair access agreements.

Article 73 refers to the right of the coastal state to board, inspect, and
detain vessds found in violation of its legislation (such legislation
being in conformity with the Convention). Likewise, Article 58 calls on
states fishing in the EEZ of coastal states to "have due regard to the
rights and duties of the coastal State and ... comply with the laws and
regulations adopted by the coastal State." (Where such laws and regu-
|ations are adopted in conformity with the Convention.) Taken togeth-
e, these two articles clearly indicate that the rights of the coastal state
shall be respected and enforceable in the EEZ.

In practice, however, few developing coastal states have sufficient capaci-
ty to police their waters. The problem is compounded when the marine
resources are very valuable, alternative terrestrial resources are scarce, the
EEZ is large, and the means of enforcement (including financia) are
limited. As a result, numerous cases of poaching are registered or, more
often, go unnoticed or undocumented. Nevertheless, any coastal state is
on solid jurisdictional ground when it attempts to enforce appropriate
conservation and management measures in its EEZ, as long as the con-
servation and management measures and the enforcement measures are
compatible with the Convention. In addition, this solid jurisdiction is
backed by the stringent requirements that bind flag states. In that matter
as well. UNCLOS is very clear. Article 91 provides that "ships have the
nationality of the State whose flag they are entitled tofly. There mast exist
agenuine link between the State and the ship." When acoastal state has
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Box 5.1 The International Tribunal on
X9 L. the Law of the Sea

As provided in Annex VI of UNCLOS, an International Tribunal on the
Law of the Sea (ITLOS) was established in Hamburg, Germany, shortly
after the Convention came into force. The Tribunal is composed of 21
independent members nominated and elected by the state Parties. Its
jurisdiction comprises "all disputes and all applications submitted to it
in accordance with [the] Convention and all matters specifically pro-
vided for in any agreement which confers jurisdiction on the Tribunal"
(Article 21, Annex VI, UNCLOS). The Tribunal convened its inaugural ses-
sion on October I, 1996, and three procedural documents were adopt-
ed: the Rules of the Tribunal, the Guidelines Concerning the Preparation
and Presentation of Cases before the Tribunal, and the Resolution on
the Internal judicial Procedure of the Tribunal. The first judgement was
rendered in the Saiga case in December 1997, between St Vincent and
the Grenadines, and Guinea. In its five years of existence, the Tribunal
has reviewed six cases involving international fisheries issues. Four of
these cases addressed the prompt release of foreign vessels that had
been arraigned by other states, and two cases dealt with broader stock
management issues: Southern Bluefin Tuna (between New Zealand and
Japan and Australia and Japan) and Swordfish (between the European
Union (EU) and Chile). The Tribunal is therefore taking its place in the
new international legal structure and providing a forum in which fish-
eries disputes between state members of UNCLOS can be adjudicated.
States that have failed to ratify the Convention (including the United
States) may not nominate members to the Tribunal or bring a case
before it. More information on the Tribunal can be found at

www.itlos.org.

arrested or detained a vessdl suspected of fishing in its EEZ in violation of
its conservation and management measures, it is required to "promptly
notify the flag State, through appropriate channels, of the action taken
and of any penalties subsequently imposed” (Article 73.4). By entering
the EEZ and engaging in fishing activities, foreign vessdls clearly subject
themselves to the jurisdiction of the coastal state. The situation is marked-
ly more complicated for vessdls fishing on the high sess.

5.1.2. Enforcement on the High Seas
"Ships shall sail under the flag of one State only and. sure in
exceptional cases expresdly provided for in international treaties
or in this Convention, shall be subject to its exclusivejurisdiction
on the high seas’ Article 92

As indicated in Article 92, the flag state alone can exercise jurisdiction
over vessds flying its flag on the high seas "save in exceptional cases
expressly provided for in international treaties or in this Convention."
In practice, the jurisdiction of the flag state can only be superseded if
the said flag state has agreed to it specificaly or in cases where the
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coastal state exercises its right of hot pursuit for violations of its law
and regulations in the EEZ (Artide 111.2). This points to another
major gap in the implementation of UNCLCS if a flag state is unable
or unwilling to exercise control over vessds flying its flag, no other
state can substitute its own jurisdiction. In practice, such is the case
with open regidtries (also termed "“flags of convenience” or FOCS),
which alow vesd owners to register under a state that they know will
not enforce conservation and management measures. The use of flags
of convenience is widespread (see Box 5.2. below), dlowing large
numbers of vesds to flaunt internationally agreed fisheries conserva
tion efforts. Registration under a flag of convenience may dlow the
vessH owner to skirt entirety the existing legal regime and, if the flag
State is not a Party to the regiona or international treaties that regu-
|ate fishing, the vessd owner does not technically break the law.

Such practices severdy undermine the equity of conservation efforts,
since those fleets registered under FOCs in principle have a distinct com-
petitive advantage over vessdls flying the flag of states that have agreed
to the conservation measures and comply with them. As aresult, differ-
ent flegts play by different rules, and those that are less constrained can
expect to be more comptitive economically. They are free riders that
benefit from the conservation measures adopted and implemented by
others without having to bear any of the cogts of such measures.

In addition, the very fact that vessds are registered under open reg-
istries (often for the sole purpose of avoiding legd obligations) is actu-
dly in violation of UNCLOS since, under Article 91.1,
"Every Saleshall fixtheconditionsfor thegrant of itsnationali-
tytoships, for theregistration cf shipsinitsterritory, and for the
right tofly itsflag. Ships hare the nationality of the Sate whose
flag they are entitled to fly there must exist a genuine link
between the Staleandtheship.

The obligations of the flag state are further defined in Article 94, which
provides that "every State shall effectively exercise its jurisdiction and
control in administrative, technical and socia matters over ships fix-
ing its flag." The jurisdiction called for is termed "effective” which
could be interpreted as meaning that a State should not register a ves-
& over which it knows it has no chance of exercising control.

In great part in response to the abuses occurring through use of some
open regidtries or flags of convenience, the member States of the FAO
negotiated and adopted an Agreement to Promote Compliance with
International Conservation and Management Measures by Fishing
Vessds on the High Seas (the FAO Compliance Agreement).

The FAO Compliance Agreement

The Preamble of the Compliance Agreement provides a very clear indi-
cation of the goals its parties were trying to achieve:
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".. the practice cf flagging or reflagging fishing vessels as a
means ofavoiding compliance with international conservation
and management measures for living marine resources, andthe
failureof flag Stales to fulfill their responsibilities with respect to
fishing vessels entitled to fly their flag, are among the factors that
serioudy undermine the effectiveness of such measures.”

The Compliance Agreement applies to al vessds "that are used or
intended for fishing on the high seas, though under some circum-
stances, a Party may exempt vessds less than 24 meters in size"
(Compliance Agreement, Article I1). For al those vessdls to which the
Agreement applies, the flag state is reguired to

+ Take such measures as may he necessary to ensure that fishing
vessels entitled to fly its flag do not engage in any activity that
undermines the effectiveness of international conservation and
management measures,;

+ Not dlow any fishing vessd entitled to fly its flag to be used for
fishing on the high seas unless it has been authorized to be so
used by the appropriate authority or authorities of that party;

+ Not authorize any fishing vessdl entitled to fly its flag to be used
for fishing on the high seas unless theparty is satisfied that it is
able, taking into account the links that exist between it and
the fishing vessel concerned, to exercise effectively its respons-
hilities under this Agreement in respect of that fishing vessel
(emphasis added);

* Refrain from registering vessdls that have in the past undermined
the effectiveness of conservation and management measures
(unless it can be shown that ownership of the vess has changed

Flags of Convenience at the
Click of a Mouse

The practice of reflagging vessels in order to avoid the treaty obliga-
tions of flag states has become so widespread that a Website is now
available that facilitates flag of convenience registration at the click of
a mouse. The site, www.flagsofconvenience.com highlights the benefits
of reflagging under a flag of convenience, and one can even get a
quote for the costs of registration online. As advertised on the site,
"FLAGS OF CONVENENCE SA. specializes in advising shipowners, ship-
builders, offshore rig operators, marine bankers, marine insurance
underwriters, and shipping attorneys on such matters as Ship
Registrations, Payment of annual taxes and Dual Registry...."

The flags offered include many where it is predictable that the "gen-
uine link" between the vessel operator and the flag state will be ten-
uous at best. For instance, one of the West African flag states advertised
has been tangled in a devastating civil war for more than a decade,
and vessels flying its flag can hardly be expected to comply with the
regulations of a non-existent government.



or the flag state has determined that to grant an authorization to
use the vessd for fishing on the high seas would not undermine
the object and purpose of the Agreement); and

+ Take the enforcement measures that are likely to deter any activ-
ity that undermines the conservation and management meas-
ures, including making these activities illegd and making
sanctions of sufficient gravity as to be effective and depriving per-
petrators of the benefits of their illegal activities (Compliance
Agreement, Article 111).

By 0 doing, the Compliance Agreement trandlates the provisions of
UNCLCS on the duty of the flag state into more concrete obligations,
which, if they are respected by the flag state, are very likely to curb vio-
lations of agreed conservation and management measures. In that
respect, the Compliance Agreement adds teeth to the enforcement
regime, and flag states are further compelled to take the measures they
need to take in order to control the behavior of vessals flying their flags.

In meeting its new obligations, the flag state can expect assistance from
port states, which are required to notify the flag state if they have reason
to believe that a vessd making a port cal has been used for an activity
that undermines internationally agreed conservation and management
measures (Compliance Agreement, Artide VV.2). In addition, al contract-
ing parties are called upon to cooperate and provide mutual global and
regiond assstance so as to promote the objectives of the Agreement
(Compliance Agreement, Article V.3). This provision recognizes the real -
ity that fishing activities span huge distances and that a flag state can
benfit from the assistance of other states to maintain control over ves-
sds that travel wherever the target stocks are to be found. Article V2
implicitly recognizes that port states may be in a better postion to
observe violations than the flag state. In such a case, the jurisdiction of
the port state is not being substituted for that of the flag state, but, rather,
the port state provides sufficient information for the flag State to take the
enforcement measures that are required under Article 1. Cooperation is
further enhanced through requirements that flag states should collect
and share extensive data on vessds flying their flags.

While the Compliance Agreement goes a long way towards enhancing
cooperation (though it is not yet in force), it should be noted that one
of the thorniest issues remains: if the flag state refuses to take the nec-
essary enforcement measures (particularly if the flag state is not aparty
to the Agreement), no other state'sjurisdiction can be substituted. Thus
the issue of non-complying states |argely remains unsolved.

This issue is partialy tackled by the UN. Agreement on Straddling Fish
Stocks and Highly Migratory Fish Stocks (the UN. Fish Stocks Agreement).

The U.N. Fish Stocks Agreement
The UN. Fish Stocks Agreement goes a long way towards shifting the
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regime of the high seas from one of relative laissez-faire to one where
states are required to collaborate through regional fisheries manage-
ment organizations and arrangements (see Chapter 3). The same can
be said about enforcement, with a shift from the exclusive jurisdiction
of the flag state to a more complex arrangement where, under specific
circumstances, another state's jurisdiction may be added to that of the
flag state. This shift constitutes nothing short of a sea change in the
way states perceive their rights and responsibilities on the high seas.

The UN. Fish Stocks Agreement was negotiated and adopted to deal
specifically with straddling fish stocks and highly migratory fish stocks.
In that respect, it does not apply to al stocks on the high seas since, for
instance, species that occur only on the high seas and are not listed in
Annex 1 of UNCLOS are not covered. (See Chapter 2 for a more thor-
ough definition of straddling fish stocks and highly migratory fish
stocks.) At the same time, all stocks within EEZs are covered by the
regime of the EEZ, and most stocks on the high seas are likely to be
straddling or highly migratory.

For straddling fish stocks and highly migratory stocks then, the UN.
Fish Stocks Agreement establishes a detailed regime where enforce-
ment is expected to take place in several stages. First of all, enforcement
under the Agreement can only take place for those conservation and
management measures that have been adopted by RFMOs through
cooperation among states with an interest in the fishery (UN. Fish
Stocks Agreement, Article 8).

The duties of the flag state have been further strengthened under Article
18, which provides inter alia

1 That a state whose vessel fishes on the high seas shall take such
measures as may be necessary to ensure that such vessels comply
with the measures adopted by RFMOs and that such vessels do not
engage in any activity that undermines the effectiveness of such
measures,

+ That a state shall authorize the use of vessds flying its flag for
fishing on the high seas only where it is able to exercise effec-
tively its responsibilities; and

+ That the flag state shall establish regulations to regulate the fish-
ing activities of its vessals on the high seas, including vessel mon-
itoring, control, and surveillance.

In addition, the whole of Article 19 is devoted to compliance and
enforcement by the flag state. It provides inter alia that "[a] Sate
shall ensure compliance by vesselsflying itsflag with subregional
and regional conservation and  management  measuresfor strad-
dingfish stocks and highly migratoryfish stocks" The compliance
and enforcement procedures are straightforward and require immedi-
ate investigation of alleged violations, prompt reporting to the state
aleging the violation and the relevant RFMO, referring, evidence-per-
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mitting, the case to its authorities with aview to prosecution; the appli-
cation of sufficiently severe sanctions; and, if the violation is serious
enough, suspension of the high sess fishing authorization.® First df,
then, the primary responsibility for ensuring compliance with sub-
regional and regional measures by vessdls on the high sess rests with
the flag state.

As in the case of the Compliance Agreement, the flag state can expect
assistance from other countries. Article 20 on international coopera-
tion provides that the flag state

+ May request the assistance of any other state whose cooperation
would be useful;

+ May undertake its investigations directly, in cooperation with
other states or through the relevant RFMO;

+ May obtain evidence from other states in order to ensure success-
ful prosecution; and

+ Shall cooperate with the coastal state if one of its vessds on the
high sess is suspected of having fished without authorization in
the waters of the coastal state.

In addition, states that are parties to an RFMO may take action to deter
vesHs that have engaged in activities that undermine the effectiveness
of the measures taken by the RFAMO from fishing on the high seas in
the region until the flag state has taken appropriate action.

An additional level of enforcement authority is provided to RFMOs
under Article 21, which states inter alia that "[i]n any high seas area
covered by a [RMFQ] or arrangement, a State Party which is a mem-
ber of such organization or a participant in such arrangement may,
through its duly authorized inspectors, board and inspect, [..] fishing
vessHs flying the flag of another State Party to this Agreement, whether
or not such State Party is also a member of the organization or a par-
ticipant in the arrangement...." Such a power to intervene is regulat-
ed by the same article under set procedures that alow boarding and
ingpection. Importantly, these procedures may not discriminate against
non-members of the RFEMO or non-participants in the arrangement.
Furthermore, before it takes any enforcement action, the inspecting
dtate is required to notify the flag state of the alleged violation. The flag
state then has achance to respond within three days and may opt either
to proceed with an investigation itself as established under Article 19 or
to let the inspecting state proceed. Following the inspection, the
inspecting state is required to notify the flag state of its findings and
leave the flag state the option to fulfill its enforcement obligations. If,
however, the flag state fails to take appropriate measures, the inspectors
may stay aboard and secure evidence. At any time, the flag state may
reassert its authority under Article 19 to take the required enforcement
measures. This enforcement power also applies to coastal states whose
waters avesH enters, even if the violation has previoudy occurred on
the high seas, in the course of the same trip.
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In the course of negotiating the UN. Fish Stocks Agreement, the flag
states ensured that the boarding and inspection of their vesds on the
high seaswould be subject to the conditions s&t up in Article 22. Article
22 ispractically a "how to" guide for states inspecting vessdls of anoth-
er flag state on the high seas. It regulates everything from the accredi-
tation of the authorized inspectors to the avoidance of use of force
where possible to the cooperation of the vessd masters. It is precisdy
because of the complexity of these procedures that their modalities are
to be negotiated and adopted in advance by the parties of the RFMOQ. In
that way, the flag state parties know what to expect if and when their
vessds are boarded and inspected by inspectors of another state.

The last level of enforcement afforded by the Agreement is that grant-
ed to port states. Article 23 refers to both the right and the duty of the
port state to take measures to promote the effectiveness of measures
taken by the RFEMO. The port state may board and inspect any vessd
voluntarily in its ports or a its offshore terminals. The port state may
aso adopt legidation prohibiting landings and transhipments where it
has been established that the catch was taken in amanner that under-
mines the effectiveness of regional or globd conservation and man-
agement measures adopted for high sess fisheries.

Taken together, Articles 20, 21, 22, and 23 cover al the levels at which
enforcement measures may be taken by aflag state, a state member of
an RAVO on the high seas, acoastal state, and a port state. The mogt
important aspect of these articles is that failure of one ate to take
appropriate measures (most often the flag state) alows others to sep
in and take remedial measures. By not acting, a single state can no
longer block enforcement of the conservation and management meas-
ures. Perhaps one of the reasons the negotiators of the UN. Fish Stocks
Agreement went o far in that respect was specificaly because its scope
of application is limited to straddling fish stocks and highly migratory
fish stocks. Nevertheless, they created new law and recognized new
rights on the high seas for non-flag states. This evolution continued
within the context of the negotiations of the FAO International Plan of
Action on Illegal, Unreported, and Unregulated (IUU) Fishing.

5.2. The FAO International Plan of Action (IPOA) to
Prevent, Deter, and Eliminate Illegal, Unreported
and Unregulated (IUU) Fishing

The FAO International Plan of Action to Prevent, Deter and Eliminate
llegal, Unreported, and Unregulated Fishing (the IUU IPOA) marks
the latest effort by states to enhance compliance and enforcement of
conservation and management measures. The IPOA aims soldly to
address the issue of compliance and enforcement, and it became pos-
sible to negotiate it only recently, after UNCLOS the FAO Compliance
Agreement, and the UN. Fish Stocks Agreement were adopted. In
effect, the IPOA aims to close any remaining loopholes and goes to
the heart of enforcement: the best conservation and management
measures are useless if they are not respected and if states do not



carry out their duty to ensure that the vessals flying their flags respect
these measures. The IPOA clearly acknowledges that past efforts to
address IUU fishing have failed due to alack of political will, priori-
ty, capacity, and resources to raify or accede to and implement exist-
ing international instruments.

In its introduction, the IPOA clearly sets out some of the worst conse-
quences of IUU fishing:

+ It undermines conservation and management efforts in dl cap-
ture fisheries, sometimes leading to failure of RAMO manage-
ment godls;

+ |t leads to loss of both short- and long-term socia and econom-
ic opportunities and to negative effects on food security and envi-
ronmental protection; and

+ It can lead to the collapse of afishery or serioudy impair efforts
to rebuild stocks that have aready been depleted.

As such, the IPOA does not aim to create new law but, rather, incorpo-
rates existing law and is avoluntary instrument as part of the FAO Code
of Conduct for Responsible Fisheries. What it does is provide al states
with comprehensive, effective, and transparent measures by which to
at, including through appropriate RFAMOs established in accordance
with international law.

llegal, unreported, and unregulated fishing is defined by the IPOA,
& follows:

* lllegal fishing refers to inter alia activities by a foreign ves-
s in the waters of a coastal state without its permission,
fishing activities by vessdls flying the flag of a state party to
an RAMO in contravention of that RFMO's measures, and
fishing activities in violation of national laws and interna-
tional obligations;

+ Unreported fishing refers to fishing activities that have not been
reported or that have been misreported (to the relevant national
authority or in contravention of the procedures of the relevant
RFMO); and

Unregulated fishing includes fishing activities in the area of
application of a RAVO by a vessd without nationality or flying
the flag of a state that is not party to that REMO in a manner
inconsistent with or contravening the RFMO's measures, and
fishing activities in areas in which there are no applicable
measures in a manner inconsistent with state responsibilities
for the conservation of living marine resources under interna-
tional law.

These definitions cover most instances where conservation and manage-
ment measures are undermined and al manners of "free rider" behav-
ior, including the practice of reflagging under flags of convenience.
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Following some of the distinctions st up by UNCLOS the FAO
Compliance Agreement, and the UN. Fish Stocks Agreement, the IFOA
establishes different measures that apply either to al states, flag states,
coastal dtates, port states, or RFMOs In addition, the IPOA contains
internationally agreed market-related measures.

Responsibilities of All States

This is the longest section of the IPOA and a further indication that
addressing 1UU fishing is a responsibility that must be shared by all.
The obligations under this section range from the duty to cooperate to
full implementation of the relevant international fisheries instru-
ments to adoption of national plans to prevent and deter IUU fishing.
By adopting similar measures along the lines st out in the IPOA,
states can and are required to exchange information and share lessons
learned. International cooperation is particularly important as
regards monitoring, control, and surveillance (MCS because it is
understood that such activity is likely to be particularly costly and only
makes more sense if it is co-ordinated among dl states. Also, empha-
ssis given to timely exchange of information about vessds that are
suspected of 1UU fishing.

An interesting additional provision on national responsibility is that of
states need to ensure that "to the greatest extent possible ... nationals
subject to their jurisdiction do not support or engage in IUU fishing"
(IUU IPOA, paragraph 18). Furthermore, al states should cooperate to
identify those nationals who are the operators or beneficia owners of
vesds involved in IUU fishing. This is abroader responsibility than the
traditional flag state responsibility and an acknowledgement that other
persons or entities may be driving forces behind IUU fishing. Merdy
controlling the activities of vessds flying one's flag is no longer
enough, and states are called upon, abeit in aquaified way, to control
their nationals as well.

Responsibilities of Flag States

The measures to be taken by flag states are divided between those that
concern the registration of vessdls, the record of fishing vessds, and the
authorization to fish. As aresult, al the steps a which IUU fishing can
be controlled are addressed.

Asfar as registration of vessds is concerned, the IPOA clearly provides
that registration should not take place if the flag state cannot exercise
its responsibility to ensure that the vessel does not engage in 1UU fish-
ing, and that, with certain caveats, the flag state should avoid flagging
vesds with a history of non-compliance. In fact, the flag dtate is
encouraged to make its decision to register the vessdl conditional upon
its being prepared to provide to the vessd an authorization to fish in
waters under its jurisdiction or on the high seas or conditional upon an
authorization to fish being issued by a coastal state to the vessd when
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it is under the control of that flag state. In other words, the decisions to
flag the vesd and grant the authorization to fish are intimately linked,
afar ary from the loose requirements of some open registries and flags
of convenience. In addition, flag states are required to take al practi-
cal steps to prevent “flag hopping.”

With regard to records of fishing vessels, here again the duties of the
flag dtate are quite stringent. For vessds authorized to fish on the high
seas, the flag state is required to maintain in the record inter alia the
names of the present legal and beneficid owners, the history of the ves-
s's non-compliance with conservation and management measures
(where known), and the vessd's dimensions (including a photograph
where appropriate).

With regard to the authorization to fish, states are to adopt measures to
ensure that no vessd s alowed to fish unless so authorized, abeit in a
manner congistent with specified international or national law. The
flag state is to ensure that each of its vessds fishing in waters outside
its sovereignty or jurisdiction holds avaid authorization to fish issued
by that flag state. Where a coastal state issues an authorization to fish
to a foreign vessd, that coastal state is to ensure that no fishing in its
waters occurswithout an authorization to fish issued by the vessdl's flag
state. The authorization to fish should include the name of the vessd,
the name of the person authorized to fish (where appropriate), and the
fishing activities permitted. The flag state may aso require the pres-
ence of vessd monitoring systems on board vessds flying its flag.

Specid provisions cover transhipment at seato ensure that 1UU fishing
hy other vessdls is neither encouraged nor supported. For example, flag
dtates are aso to ensure that, to the greatest extent possible, al of their
fishing, transport, and support vessds involved in transhipment at sea
have aprior authorization to tranship issued by the flag state.

Taken together, these provisions congtitute a very detailed set of obliga-
tions on the part of the flag state that cover many of the activities that
are condtitutive or supportive of 1UU fishing. They represent a guide for
the flag state to ensure that vessals flying their flag will not engage in
or support 1UU fishing.

Measures of Coastal States

Each coastal dtate is to implement measures to prevent, deter, and
eliminate IUU fishing in its EEZ. The IPOA then lists some specific
measures. They include

+ Effedtive monitoring, control, and surveillance of fishing activi-
tiesin the EEZ;

¢ Cooperation and exchange of information with other dtates
(including neighboring states, where appropriate) and with
RAMOs
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* Regulating access to its EEZ in @ manner that will help to pre-
vent, deter, and eliminate 1UU fishing; and

+ Control of transhipment and processing activities that may sup-
port IUU fishing.

However, the specific measures mentioned are couched merdly as
measures that the coastal State "should consider... to the extent prac-
ticable and appropriate.”

Measures of Port States

States are to use measures in accordance with international law for
port state control of fishing vessds in order to prevent, deter, and elim-
inate IUU fishing. For fishing vessds or vessdls involved in fishing-
related activities seeking permission for port access, port Sates are to
require reasonable advance notice of their entry, acopy of their author-
ization to fish, details of their fishing trip, and quantities of fish on
hoard. Once avessd has been granted port access, the port state, if it
has clear evidence that the vessdl has engaged in 1UU fishing, should
not alow the vessd to land or tranship fish in its ports. In addition, the
port state should report suspected violations to the flag state and where
appropriate the relevant coastal states and RAMIOs States are to coop-
erate to develop compatible measures for port state contral of fishing
vesds. Significantly, states are to consider developing within RFMOs
port state measures that build on the presumption that fishing vessds
flying the flag of non-party, non-cooperating states, which are identi-
fied as being engaged in fishing activities in the area of that RFMO,
may be engaging in IUU fishing.

Measures Taken by RFMOs

The measures taken by RAVIOs apply to al members, but other, non-
member dtates are not discharged from their obligation to cooperate
with RAMOs including by applying the conservation and management
measures adopted by RAMOs (or consistent measures) and by ensuring
that vessds flying their flag do not undermine those measures.

Members of RFVOs are required to cooperate to take measures that will
prevent, deter, and eliminate IUU fishing. Consideration is to be given
to inter alia mandatory reporting, exchange of information, develop-
ment of monitoring, control and surveillance systems, and, where
appropriate, development of boarding and inspection regimes, as well
as market-related measures.

Member states should dso encourage non-member dtates with a real
interest in the fisher)' to join the relevant RFMOs or, where this is not
possible, facilitate and encourage the participation and cooperation of
non-members.



In the case of a state that fails to curtail the IUU activities of its vessls,
the relevant RAMO may bring this problem to the attention of the flag
date. If the flag state fails to take action, members of the organization
may agree to adopt appropriate measures, through agreed procedures
and in accordance with international law.

While the sum of these measures constitutes a very wide range of pow-
ers for RAMQs their adoption is subject to the procedures of the RFMOs
and requires cooperation amongst al the members of the RFMO.

Internationally Agreed Market-Related Measures

This section of the IPOA was the subject of protracted negotiations, as
asmall number of States were particularly reluctant to alow the use of
trade measures to prevent and deter IUU fishing. As aresult, this sec-
tion is carefully drafted and strikes a balance between the need to use
|atitude in combating 1UU fishing and concerns for the protection of
free trade. Specificaly, this section aims to prevent trade in fish caught
by vessds engaged in IUU fishing.

Paragraph 66 of the IPOA provides that "the identification of the ves-
sds hy the regiona fisheries management organization should be
made through agreed procedures in a farr, transparent and non-dis-
criminatory manner.” Furthermore, al trade-related measures are to
be adopted in compliance with international law, "including princi-
ples, rights, and obligations established in World Trade Organization
(WTO) Agreements and implemented in a fair, transparent, and non-
discriminatory manner.” Trade measures are provided for as last resort
measures, only to be adopted if al other measures have failed to pre-
vent and deter 1UU fishing.

States may take measures to the extent possible under national law,
including legidation that makes it a violation to trade in fish or fish
products derived from 1UU fishing. Trade-related measures could aso
include the adoption of multilateral catch documentation and certifi-
cation requirements, as well as other appropriate multilaterally agreed
measures, such as import and export controls or prohibitions. In any
event—and whether or not the trade-related measures are adopted
nationally or internationally the application of trade measures needs
to be fair, transparent, and non-discriminatory. The IPOA aso calls for
extensive cooperation among states, both to identify vessdls engaged in
IUU fishing and to deter trade in fish caught through 1UU fishing.

5.3. Discussion

The issue of compliance and enforcement is one that has long plagued
international fisheries management. Severd internationa instru-
ments have attempted to solve it, with relative success, and the IPOA on
IUU is the culmination of these efforts. In some aspects, the approach
taken in the IFOA is innovative, including the way in which trade and
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market-related measures are addressed head-on. It is important to
note, however, that the IPOA does not constitute new law, and, in some
respects, it does not go as far as the UN. Fish Stocks Agreement, par-
ticularly as regards the end of the exclusive jurisdiction of the flag state
on the high seas. This is somewhat odd since, by definition, the IFOA
is not legdly binding, whereas the UN. Fish Stocks Agreement became
hinding when it entered into force. This may be due to the fact that the
scope of application of the Agreement was more limited (i.e., straddling
fish stocks and highly migratory fish stocks only and mainly on the
high seas), whereas the IPOA applies to dl stocks, wherever they may
be fished. Nevertheless, the IPOA has the merit of bringing together all
aspects of enforcement in a single document. Ay state, be it a coastal,
flag, port, or market state, may find within the IPOA a wide array of
measures that it can take to prevent, deter, and eliminate IUU fishing.
In that respect, it could go along way towards putting an end to some
aspects of the lawlessness of international fisheries.

In and of itsdf, the adoption of the IPOA is a significant development,
one that was made possible only once al the previous treaties and
instruments had been negotiated and adopted. As the situation deteri-
orated, as the problems were displaced from coastal waters to the high
seas, and as overcapacity and trade became major factors fuelling over-
fishing, the solution to the problem became more and more complex.
As aresult, compliance and enforcement are now required at every sin-
gle leve, by al states involved in, or with an interest in, international
fisheries, as well as relevant other entities (see Box 5.3. below). The
IPOA recognizes and addresses this complex new redity, and it can
only be applied in combination with &l the other relevant internation-
d instruments previously adopted.

So why should states comply with the new international lega regime,
and why should vessdls ahide by the measures that have been agreed by
the states whose flags they fly? At the root of al compliance is a sf-
interest in seeing the conservation measures succeed because, as
rational economic actors, neither the states nor the vessdls have any
interest in seeing the renewable resources that are being managed
completely wiped out. As long as this interest in the implementation of
the regime applies, enforcement can be expected to be sdf-enforce-
ment. This is particularly the case with fishing access agreements,
where distant water fishing nations need to see the win-win benefit of
compliance with the conservation and management measures
required by the coastal state. In such a case, the coastal state knows
that its resources will not be wiped out, and the distant water fleet
knows that its fishing activities will be sustained through time.

In addition, the behavior of the various actors is based on both pre-
dictability and reciprocity, and many state actors have attempted to
lead by example. States behaving as rational actors know that contra-
vention of measures by one may well lead to the collapse of the whole
regime. Like-minded states have also cooperated in the past to attempt
to encourage, and sometimes coerce, non-abiding states into respect-
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ing conservation and management measures. Within the context of
RFMOs, this pressure can take the form of both stick and carrot, where
violators can be subject to trade measures, and cooperating states can
expect to be granted a share of the stock quota.

In evaluating the likelih<x)d of compliance with internationally adopt-
ed measures, one needs aso to take into account some of the underly-
ing pressures that drive overfishing (particularly overcapacity and
some aspects of international trade). If those factors are not addressed,
political will may not be sufficient to actually end illegal, unreported,
and unregulated fishing. These factors are felt across the hoard, on the
high seas aswell aswithin coastal waters.

In this respect, one of the outstanding, and sometimes overlooked
issues is that of compliance of coastal states within their own EEZs. If
90% of stocks are found within 200 nautical miles, and more than
70% of the stocks are overfished, can one redly assume that coastal
states are abiding by their duty to manage the resources of the EEZ
sustainably as required by UNCLOS? Under UNCLOS acoastdl state is
not obliged to accept submission to compulsory dispute settlement
procedures regarding disputes relating to its sovereign rights with
respect to the living resources in its EEZ or their exercise. By this
route, there is nothing one state can do to force a coastal state to
manage its resources sustainably. This may well be an area of inter-
national law that will need to be revisited. But given the fact that no
coastal state has a perfect track record in its own EEZ, it will take a
while before any state is willing to have other states review its own
practices within its own jurisdiction.

Findly, the one issue that remains is that of flags of convenience or
other free rider states intent on benefiting from conservation measures
but unwilling to bear their cost. With any new international instru-
ment adopted, a state has the option not to adopt or ratify it. thus
exempting vessds flying its flag from its application. Even UNCLOS
the bedrock of the existing regime, has not been adopted by dl states.
The FAO Compliance Agreement and the UN. Fish Stocks Agreement
will only become relevant if most major fishing nations become par-
ties. Likewis the effectiveness of current and future RAMOs will
depend on the degree to which nations fishing in their areas of juris-
diction opt to participate in them and to abide by their conservation
and management measures.

Ultimately, the foundation of effective enforcement is meaningful
international cooperation, including with non-state actors (e.g.. non-
governmental organizations [NGOs], see Box 5.3. below), through
which non-cooperative states can be shamed or even pressured
through trade and other measures to come into compliance with the
new international fisheries regime.” At lesst now. all states have a their
disposal awhole series of measures that they can take, and lega uncer-
tainty is no longer an excuse for inaction.

Pirate Fishing: The Role of States
(CCAMLR) and NGOs (Greenpeace

Campaign in the Southern Ocean

Pirate fishing, defined as fishing by vessels that fly flags of convenience
to engage in illegal or unregulated fishing, is seriously undermining the
regime of the Convention on the Conservation of Antarctic Marine Living
Resources (CCAMLR). States party to CCAMLR are well aware of the prob-
lem and are continuously trying to address the issue. For instance,
increased surveillance by coastal states, the use of satellite monitoring sys-
tems, and the introduction of a Catch Documentation Scheme are but
some of the measures that have recently been adopted the tackle the
issue of pirate fishing. Many feel however, that the state parties to CCAMLR
need to do more, particularly in view of the fact that trade figures show
that IUU fishing could be four times as high as that estimated by CCAMLIR
(Traffic 2001).

Greenpeace, an international NGO with extensive fisheries experience, has
engaged in a campaign to actually document pirate fishing of Patagonia
Toothfish in the Southern Ocean. The NGO sent one of its ships to the
Southern Ocean and observed illegal fishing activities of repeat offender
vessels, some of which had already been arrested by various coastal states.
The results of this work were presented to the negotiators of the FAO
IPOA on IUU, and some of the delegates were actually surprised to be
given evidence showing that their vessels had reflagged under flags of
convenience and been caught red-handed engaging in pirate fishing. While
Greenpeace's actions documented a mere fraction of the pirate fishing cur-
rently taking place in the Southern Ocean, this work did highlight the
impunity with which these ships operate, sometimes without knowledge of
their States of origin (Greenpeace, 2001).

Endnotes

1 It should be noted, however, that other forms of enforcement, such as port state
control or trade measures, do not encroach on the freedom of navigation,
though they raise issues of their own. See the discussion of trade measures in
Chapter 6.

2 See Chapter 1 on the regime of the EEZ

3 If theviolation in question is serious and al outstanding sanctions imposed by
the flag state in respect of that violation haw not yet been complied with.

4 The measures that can be taken by RAVIOs are reviewed in Chapters 3 and 6.

5 Two recent reports by international NGOs document the extent
of pirate fishing See Traffic, 2001, Patagonian Toothfish: Are Conservation
and Trade Measures Working? at www.traffic.org/toothfish and Greenpeace.
2001,Pirate Fishing Plundering the Oceans, a www.greenpeace.org/fish.



CHAPTER 6.

ith the growth in interna-

tiona trade of fisheries

products and vesds and
the elaboration of the fidds of inter-
national law concerning trade and
fisheries, the relationships between
trade and fisheries management have
been the subject of considerable inter-
national debate. While these these
relationships are complex and evolv-
ing, severd trade-related mechanisms
can serve as val uable tools for fisheries
management and conservation.

Trade and fisheries are related in

World export of fish products has grown from US $17 billion in 1985 to $51.3 billion
in 1998 to feed a growing demand in developed countries—here. Southern Bluefin tuna
on sale at a market in Japan. Fish products are now one of the most valuable commodity
exports for developing countries, surpassing coffee, bananas, tea and rice.

© Greenpeace/Lloyd
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Fisheries and Trade: The New Frontier?*

to its fishey Under international
trade law, such as the World Trade
Organization  (WTO)  General
Agreement on Trade in Services
(GATS), it is doubtful that fish har-
vesting would fal within the defini-
tion of a service, however. Rather,
since fish products are goods rather
than services, fishing would be con-
sSidered a form of manufacturing, and
the products would be covered under
the General Agreement on Taiffs and
Trade (GATT) if they moved in trade.™

International trade and investment

many ways. Trade plays a major role
in the fishing sector. World exports of
fish products (including both wild and farmed fish) rose from US$17
billion in 1985 to $35.8 hillion in 1990 to $47 billion in 1994° and
$51.3 hillion in 1998* In 1993, exports comprised nearly 41% of the
total world catch by weight* in 1998, following the Asian financial cri-
Sis, the figure was 33%.°

Developing countries accounted for 80% of total fishery product exports
by value and earned net foreign exchange of $15 hillion in 1998, up
from $5.1 hillion in 1985° Fish products are now one of the most valu-
able commodity exports for developing countries, surpassing coffes,
bananas, tea, and rice” Meanwhile, developed countries dominate the
import market, with the European Union (EU), Japan, and the United
States (U.S)) accounting for 78% of world imports by value in 19942

Foreign direct investment (FDI)—trade in capital—also has an impact
on the intensity and capacity of fishing operations. In the aquaculture
sector, for example, FDI forms asignificant part of investment in shrimp
farms in Southeast Ada The impact of FDI may be significant for shore-
based fishing operations or processing facilities in wild caught fisheries
in some coastal states, but there has been little systematic collection of
information of information on such investment.

Fishing vessds themselves may be traded. For instance, avess decom-
missioned in a developed country may be exported to a developing
country. Finaly, some analysts have characterized distant water fishing
nation (DWHN) access to exclusive economic zone (EEZ) fisheries as
trade in fisheries sarvices® In this view, the coastdl state arranges to
obtain a sarvice, the extraction of fish from its fishery, along with an
access feg, in exchange for which it provides DWHN vessdls with access
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relating to fisheries take place in the
context of two sets of rules and ingtitu-
tions, one for fisheries management and the other for trade. The fisheries
ingtitutions and rules have been addressed in the previous chapters.
Alongside them are equally complex trade ingtitutions, such asthe WTO at
the global level, as wel as regiond trade agreements and arrangements
such asthe EU, the North American Free Trade Agreement (NAFTA, which
includes the Canada, Mexico and the U.S), and Mercosur (Mercado
Comun dd Sur or Southern Common Market, which includes Argentina,
Brazil, Paraguay and Uruguay).

The following section outlines the potential effects on fisheries of trade
and trade law and polio; both positive and negative.

6.1. Potential Effects on Fisheries of
Trade and Trade Rules

Trade and trade law and policy may have a variety of effects on fisheries
management. On the positive side, foreign demand for a coastal state's
fish exports may drive up the prices that producers can obtain. This in
turn may enhance foreign exchange, create revenues that can support
improved fishery management, and stimulate productive investment,
higher wages, and expanded employment. Preferences of foreign con-
sumers for sustainably produced fish products may create incentives
for sustainable production, especialy where globalization of media.
travel, and communications increases consumers' ability to learn
about conditions of production. Foreign direct investment can provide
capital needed for expanded, more efficient fishing operations. For
their part, importing countries can also benefit as consumers enjoy a
wider variety of products, lower prices, and higher quality offered by
more efficient foreign producers.
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At the sametime, trade may have a negative side. Foreign demand for
exports may contribute to expansion of capacity, increases in opera-
tions, and intensification or modification of gear, which in turn
increase the impacts or scale of fishing and contribute to overfishing
and destructive harvesting. International trade frequently takes place
across long distances aswell ascultural and linguistic barriers, so that
consumers know less about and fed fewer direct effects from the envi-
ronmental or socia cogts of fishing. Imports of fish or fish products
aso may carry invasive species, which threaten native species and
domestic fisheries. In addition, foreign direct investment may facilitate
the use of more intensive and larger-scale technologies that stimulate
or intensify overexploitation.

One other form of fishery-related trade involves fishing vessds. When
some countries decommission old vessdls they sdil them to developing
countries. Sometimes they do this as part of a program that is supposed
to reduce overcapacity in the fishery. Such transactions may, however,
merely move the problem around the globe, rather than solving it.
Conseguently, there have been calls for "measures to mitigate the nega-
tiveenvironmental impactsof tradeinfishingvessels"

Trade laws and policies, aswell as trade itsdlf, can &ffect fisheries man-
agement. Trade measures are being used to enforce conservation meas-
ures such as those defined by regional fisheries management
organizations (RFMOs). Export and import bans and regulationssuch as
those defined under the Convention on International Trade in
Endangered Species (CITES) are available to protect marine species
whereforeign demand contributes to economic pressures to over-harves,
though they have not yet been applied to species that are harvested com-
mercialy on alarge scale. Furthermore, trade rules that limit govern-
ments' ahility to subsidize domestic industries might serve as vehicles for
reducing subsidiesto thefishing sector, which arewidely recognized asan
underlying cause of overcapacity and consequent overharvesting.

On the other hand, trade rules are sometimes in tension or conflict
with trade measures intended to promote conservation, as in the
tuna/dolphin and shrimp/turtle cases arising under the GATT and
WTO. Some commentators have raised concerns that WTO rules, in
particular those of the Agreement on Technical Barriersto Trade (TBT
Agreement), may hinder the implementation of ecol abelling schemes,
even those that are voluntary and non-governmental. The WTO

The World Trading System

The world trading system is founded on the principle of comparative advantage. The principle states that each nation should specialize in production
of the goods it can produce most efficiently. That nation exports those goods to its trading partners and imports goods other nations produce more
efficiently than it does. In a trading system in which all nations remove protectionist measures and other barriers to market access, the net benefits
to all should increase. Efficient producers of each good gain expanded markets and thus increased profits. Every nation has access to global markets
in which the cheapest and highest quality products are available.

Since the GATT was agreed upon in 1947, world trade has grown substantially both in absolute terms and as a percentage of total world output.
Arguably, the liberalization of trade during that period has stimulated the expansion of both trade and the world economy.

The centerpiece of this system is the WTO, established in 1995 as the outcome of the Uruguay Round of negotiations under the GATT. The WTO pro-
vides a forum for the negotiation of new trade agreements and a mechanism for the implementation of the existing agreements that bind its 140-
plus members. Its system for settling disputes is highly developed, with outcomes enforceable through trade sanctions against violators.

In a sense, the WTO's overarching purpose is to maximize the implementation of the principle of comparative advantage. WTO rules seek to do this by
preventing discrimination. Governmental regulations and policies are to treat "like" products equally, regardiess of where they are produced. WTO rules
are also intended to limit, reduce, and remove tariffs (import fees or taxes) and "unnecessary" barriers to trade.

The GATT —the general agreement underpinning the WTO rules —establishes limits on tariffs as well as three basic legal principles for opening mar-
kets to imports. One is the "most-favored-nation" principle, that a nation shall not discriminate between like products imported from two different trad-
ing partners (GATT, Article 1). A second is the principle of "national treatment," that a nation shall not discriminate between an imported product and
a like product produced domestically (GATT, Article IlI). The third is the prohibition on quantitative restrictions, such as bans or quotas on imports or
exports (GATT, Article XI).

The WTO agreements concluded in the Uruguay Round represent a broad understanding of the implications of these principles. They include the Agreement
on Technical Barriers to Trade (TBT Agreement), which limits what goverments can enact in the way of mandatory regulations of product character-
istics, packaging, and labeling and also seeks to impose trade principles on voluntary standards developed by non-governmental standards-setting bod-

lies. The Agreement on Subsidies and Countervailing Duties (Subsidies Agreement), as well as the agreement on agriculture, requires governments to roll
back subsidies to domestic industry that protect them against imports and distort global markets.
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Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS) places limits on the power of governments to regulate importsin
order to prevent introduction of pests, diseases, or invasive Species.

Findly, rules being negotiated to liberdize investment and trade in
sarvices could potentially conflict with fisheries conservation by under-
cutting restrictions on access to fisheries, especialy those that disad-
vantage new entrants or those from outside a given region.

At a more generd level, trade and trade rules may trigger or worsen
harmful fishery exploitation in situations where producers " external-
ize" environmental cods of production onto the environment or others
who share it, rather than internalizing them pursuant to incentives or
regulatory requirements. Such "external” costs include environmental
damage through bycatch, damage to habitat, or impairment of the
dock's long-term productivity. In the absence of regulations or incen-
tives, fish producers can avoid the added cogt of harvesting fish in away
that reduces impact on habitat and non-target species. This puts
reponsible producers at a price disadvantage in the market. Expanded
fordgn demand can intensfy the effects of such price differentials,
amplifying competitive pressure on producers to use cheaper techniques
even if they are more environmentally destructive and potentialy put-
ting pressure on countries to lower their standards for fishing in order
to put their producers in a more competitive position.

Smilarly, the failure to protect communal or private property rights, or to
take other measures to limit use in a public resource or "common”
encourages unsustainable harvesting. Each user gains the full benefit of
his or her harvest while sustaining only a fraction of its cot, which is
shared with dl other users. Property rights in fisheries have frequently
heen poorly defined and even less well enforced, especidly in developing
countries. Combined with liberalization of trade, the result can be "an
apparent comparative advantage ... even where there is none" and
"apparent gains from trade, which in redity could be losses." Resources
in developing countries are overexploited, and "the world economy as a
whole consumes an inefficient quantity of resources, because it takes no
account of the coststo the world economy of the resource overuse"™

In addition, the trading sysem, like al market sysems that are
uncoupled from regulations or environmental incentives, aso fals to
account for ecological limits of scale. Market demand is insensitive to
ecological limits a all levels of production all the way until extinction
of the resource. That is, the limit of exploitation is not a function of
hiology but afunction of the price that the product commands on the
market, as compared to the cos of harvesting the resource. Biological
limits have at best an indirect effect on the extent that producers must
expend greater effort per unit of catch as stocks dwindle.

Alongside these environmental considerations, there are socid impacts
for which the trading system accounts poorly. Giving free rein to the prin-
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ciple of comparative advantage may stimulate more efficient and abun-
dant production, but it does not by itsdf promote equitable distribution of
the resulting benefits either within or among countries. For example, the
trading system fails to account for the difference in the value of fish as a
source of needed protein in poor communities compared to the same fish
as input for pet food in a rich foreign country. Reckoning of national
accounts may show a shift from harvesting for domestic consumption to
harvesting for export as a net increase in national income, without tak-
ing account of impacts on nutrition in coastal communities™

Findly, it isworth considering how the current terms of economic glob-
dization may afect the preservation or development of the ingtitutions
and values needed to achieve sustainable fisheries. In the globa econo-
my, fish are more or less fungible goods, subgtitutable with other fish
species, with other animal protein, and so on, according to supply and
demand. Increasingly, fisherfolk are treated as fungible labor inputs, to be
shifted from one sector to another, according to comparative advantage.

An ethic that supports sustainable fishing, in contrast, may involve a
different definition of the human relationship to wild fish. Rather than
being fungible economic goods, fish will be fellow organisms that form
a living resource for us within the living system we share with them.
Fisherfolk are not merely fungible units of labor but are stewards of a
living resource that must be tended and harvested in an ecological as
well as economic context. Stewardship implies a long-term commit-
ment, with future generations of both fish and humans kept in mind
—not a transient connection between labor and materia input
defined by the ebbs and flows of global capital markets.

The next section reviews trade-related tools for enhancing fisheries
management, including trade measures to monitor and enforce com-
pliance with RFMO measures, trade regulation under CITES, port state
control of landing and transshipment to back up conservation meas-
ures, ecolabelling as an incentive for sustainable management, con-
trols on imports to prevent introductions of invasive species, and other
trade-related measures.

6.2. Trade Tools for Addressing Trade
and Fisheries Issues

A variety of trade measures are available to achieve avariety of goals.

D Trade measures are increasingly used to monitor and enforce
compliance with RFMO conservation and management meas-
ures (see this chapter, section 6.2.1);

D Measures applied to landings and transshipments can serve sim-
ilar objectives (see this chapter, section 6.2.2);

D Trade measures are aso available to regulate trade in order to
ensure the survival of traded species (see this chapter, section
6.2.3);
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D Ecolabels may be applied to traded products so asto inform con-
sumers of the environmental impacts of the fish and fish prod-
ucts they buy and create rewards for producers that adhere to
respongible practices for harvesting and processing (see this
chapter, section 6.2.4);

D Trade rules may be fashioned or applied to require govern-
ments to reduce subsidies to the fishing sector that simultane-
oudy distort trade, impede development, and harm the
long-term health of fisheries and related ecosystems (see this
chapter, section 6.2.5);

D Measures applied to trade are needed to protect against invasive
Species that can harm target species and related species and
ecosystems (see this chapter, section 6.2.6); and

D Findly, countries may wish to take measures to manage the
environmental impacts of their own consumption of fish and
fish products (see this chapter, section 6.2.7).

6.2.1. Trade Measures to Enforce RFMO and
Other Regional Measures

An important area concerns the use of trade measures by regional fish-
eries management organizations or arrangements (RFMOs).
Enforcement has dways been a problem for these organizations (see
Chapter 5). Trade measures are among the most effective enforcement
mechanisms available in international law. Increasingly, RAMOs are
resorting to such measures to help monitor and encourage compliance
with agreed conservation measures.

RAMOs are the core mechanism for implementing the 1995 UN.
Agreement on Straddling and Highly Migratory Fish Stocks (the UN.
Fish Stocks Agreement). That agreement has just entered into force
and represents its negotiators best effort to design a conservation
regime for the relevant stocks in light of the framework of the UN
Convention on the Law of the Sea (UNCLOS) and the best available sci-
ence. Under the UN. Fish Stocks Agreement, both relevant coastal
dtates and states whose vessels fish for the relevant stocks have aduty to
cooperate with and through an RFMO and to comply with conservation
measures established by the RFMO. Under Article 17, paragraph 4 of
the Agreement, states participating in an RFEMO "shall take measures
congistent with [the Agreement] and international law to deter activi-
ties of [vessds of non-participating States] which undermine the effec-
tiveness of [RMFQ] conservation and management measures.”
Furthermore, under Article 23, paragraph 3, "States may adopt regula-
tions empowering the relevant national authorities to prohibit land-
ings and transshipments where it has been established that the catch
has been taken in a manner which undermines the effectiveness of
subregional, regional or globa conservation and management meas-
ures on the high seas.”
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In recent years, two RFMOs have employed trade tools to promote
implementation of their conservation measures. At its annual meeting
in November 1996, the International Commission for the Conservation
of Atlantic Tuna (ICCAT) authorized member countries to impose bans
on the import of Atlantic Bluefin Tuna from Belize, Honduras, and
Panama.™® These non-member countries had failed to comply with
ICCAT catch restrictions after their non-compliance had been high-
lighted a the ICCATs 1995 meeting. At the same time, ICCAT estab-
lished penalties to be imposed on members if they over-harvest tuna
beyond specified quotas. Successively severe penalties include fines
equivalent to the value of over-harvests, reductions in future quotas,
and import bans as a last resort.

At their 1998 meeting, the parties to the 1980 Convention for the
Congervation of Antarctic Marine Living Resources (CCAMLR) agreed on
trade-related measures for regulating the growing harvest of the
Patagonian toothfish. Harvesting of stocks of the Patagonian Toothfish,
or Chilean seabass, has grown over the past decade. There is unreported,
illegdl, and unregulated (IUU) fishing by both parties and non-parties to
QCAMLR CCAMLR parties agreed that they would impose regulations on
imports of the toothfish. In particular, they will require presentation at the
border of a certificate of origin on imports from other parties and non-
parties aswell. The goal of this measure is to enable better tracking of
harvests, thus enabling better management. In practice, however, the
requirement will not only gather information but should serve as an
enforcement measure, since exports that do not have certificates—vio-
lating what is in essence a reporting requirement—will presumably not
be dlowed to enter.

In addition, the Convention on the Conservation and Management of
Highly Migratory Fish Stocks in the Western and Central Pacific
Ocean, 16 which establishes an RAVIO for those stocks overseen by a
Commission, provides for trade measures as "necessary” to achieve its
objectives. Specificdly, Article 25 on compliance and enforcement pro-
vides that
"The Commission, when necessary, shall develop procedures
which allowfor non-discriminatory trade measuresto be taken,
consistent with the international obligations of the members of
the Commission, on any species regulated by the Commission,
againgt any Sate or entitywhosefishing vesselsfishin a manner
which underminesthe effectiveness of the conservation and man-
agement measures adopted by the Commission."

Furthermore, members of the Commission "may adopt regulations
empowering the relevant national authorities to prohibit landings and
transshipments where it has been established that the catch has been
taken in amanner which undermines the effectiveness of conservation
and management measures adopted by the Commission.""’ The
Convention also provides for rigorous monitoring and reporting on
transshipment of covered fish species harvested within the area covered
by the Convention.®



6.2.2. Port State Measures

As discussal above, under Article 17, paragraph 4 of the UN. Fish Stocks
Agreement, States participating in an RAVIO "shall take measures consis-
tent with [the Agreement] and international law to deter activities of [ves-
sds of non-participating States] which undermine the effectiveness of
[ RAMQ] conservation and management measures.” Furthermore, under
Article 23. paragraph 3. "States may adopt regulations empowering the
relevant national authorities to prohibit landings and transshipments
where it has been established that the catch has been taken in a manner
which undermines the effectiveness of subregional, regional or globa
conservation and management measures on the high seas.”

A recent example of acase in which a country restricted transshipment
and landing for conservation purposes is Chile, which prohibited EU
vessds fishing swordfish in the high seas adjacent to its EEZ from land-
ing their catch in Chilean ports, whence the catch would be trans-
shipped to North American markets. ™ Chile argued that the EU vessdls
were exceeding the catch levels required to conserve the stocks, which
migrated through Chilean waters and were also being fished by
Chilean vessds within its EEZ The Chilean catch limit was not a sub-
regiona, regional, or globa measure in the terms of the UN. Fish
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Stocks Agreement, for Chile had not yet signed the Agreement, the EU
had not yet ratified it, and it had not entered into force. Furthermore
there was not a recognized RFMO for the stocks. Chile presented its case
to the International Tribunal on the Law of the Sea.

The EU responded by filing a complaint with the WTO alleging that
Chile was violating the GATT, Article Y in particular, which provides that
each WTO member shall alow other members freedom of transit within
its territory to transship products to and from other members. The EU
eventually withdrew its complaint before being heard by apanel and set-
tled with Chile on a higher quota for high seas swordfish fishing.

6.2.3. CITES and Fish Species

CITES seeks to prevent the overuse of species due to international trade
S0 as to ensure sustainable trade in these species and prevent their
extinction. CITES was adopted in 1973 and has 152 parties. The
Conference of the parties meets periodically to determine which species
need to be listed on one of CITES Appendices, pursuant to which par-
ties are obligated to regulate trade in that species. Appendix | bans
commercial trade of species that are or may be threatened by trade.

The 1998 WTO Shrimp/Turtle Decision

Guidance on the limits that trade rules place on the use of trade measures to achieve fisheries conservation goals—when those measures are taken
independently from a regional or multilateral agreement —can be found in the so called Shrimp/Turtle decision issued in 1998 by the Appellate Body
(AB) of the WTO. The decision concermed a complaint filed by India, Malaysia, Pakistan, and Thailand against a US. ban on shrimp caught without tur-
tle excluder devices (TEDs). A dispute panel found the US. ban in violation of GATT Article XI, which prohibits quantitative restrictions. On appeal, the
WTO appellate body (AB) held that the import ban fit within the definition of the exception from GATT rules for measures to protect natural resources
under Article XX. Because the US. measure had been applied in an arbitrarily and unjustifiably discriminatory manner (see below), however, it could
not be protected under this exception.

In contrast to the pre-WTO GATT panel decision in the "Tuna/Dolphin” case, the AB did not say that distinctions between imported products according
to production or process methods (PPMs) are violations of GATT principles. It did not mention PPMs at all. Indeed, by ruling that the U. S. law fit with-
in the definition of one of the GATTS environmental exceptions, the AB implicitly accepted the potential legitimacy of at least some PPM-based envi-
ronmental measures.

The AB struck down the US. law as applied, emphasizing specific problems with the US. application of the shrimp ban. One was the coercion of
other countries to use certain production methods and equipment without carrying out prior discussions or allowing flexibility as to how to achieve
the stated goal. Another concermned the USS uneven efforts to disseminate TED technology. The AB also highlighted the lack of a wholehearted
effort to negotiate with the complaining countries about sea turtles before imposing the trade measure. By implication, measures agreed through a
multilateral process in which the affected countries have a chance to participate (e.g., an RFMO) would be more likely to pass muster under Article
XX. (Indeed, many commentators believe that measures taken under multilateral agreements would generally be found to qualify for an exception
from GATT rules under Article XX)

Interestingly, the AB held that the interpretation of terms in the WTO agreements is an evolutionary process, and it must take into account other inter-
national lav —including international environmental law and the law of the sea. Also notable is the ABS ruling that WTO dispute panels have dis-
cretion to accept "amicus curiae" (friend of the court) briefs and other information from NGOs.

The US. subsequently modified its procedures for applying the import prohibition. In response to a challenge to the new procedures brought by Malaysia,
the Appellate Body ruled in 2001 that they were consistent with the requirements of Article XX.
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Appendix Il requires strict regulation of species that may become
threatened unless trade is regulated. These determinations are to be
made on the basis of the biological status of the species.

A number of marine species are listed on CITES Appendices, including
most cetaceans and sea turtles and many corals. Many CITES parties
resst, however, the listing of species of fish subject to large-scale com-
mercia harvesting. This resstance comes in part out of tradition: thereis
dready an elaborate sysem of international institutions for managing
fisherieswith considerable expertise, and CITES has functioned separate-
ly from them. There are also practical concerns. The typical wildlife trade
forwhich CITES was conceived and has been implemented involves aspe-
cidty trade inwhich each individual specimen is separately identified and
counted. International shipments of fish, in contrast, are typicaly meas-
ured by the ton. Yet in the end, CITES can have avaluable role to play in
this area as a "backstop” mechanism that is triggered when al other
measures have faled and trade has threatened or may threaten the
species with extinction. "In this sense, CITES is perfectly complementary
with fisheries management regimes,"® stepping in when needed to sup-
port them with additional trade controls.

While the WTO and trade officids have demonstrated resistance to the
use of trade measures for conservation purposes in past cases, such as
the Shrimp/Turtle dispute, CITES measures are generally thought not
to conflict with WTO and other trade rules. The CITES Secretariat has
been well received in its presentations to the WTO Committee on Trade
and Environment. Most WTO Members are also CITES parties. The
CITES listing process alows the full range of interested countries to
participate, aswell as NGOs, and is designed to maximize the role of
science in the political/legal decision about whether to list a species.

6.2.4. Ecolabdling

Practitioners should be aware that there has been debate as to whether
ecolabelling schemes are consistent with WTO rules, in particular the
Technical Barriers to Trade (TBT) Agreement. The TBT Agreement
seeks to prevent the use of technical regulations and standards as dis-
guised measures to protect domestic industry. It also seeks to encour-
age harmonization in order to lower barriers to market access. It is
unusual in trade law in that it applies not only to mandatory require-
ments—termed "regulations'—but dso to voluntary requirements,
termed "standards." Indirectly, it applies to such standards even when
they are developed and applied by private organizations. Standards and
regulations covered by the TBT include not only those for products
themselves but also those relating to packaging and labeling.

Although the TBT Agreement language isnot entirely clear, it gppearsthat
it covers standards and regulations that pertain to aproduct's PPM. Thus,
they would cover ecolabelling schemes asthey are usually proposed for fish
products. Given the prevailing hotility in trade circles to PPM digtinctions,
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this poses a risk that the TBT agreement could be used to interfere with
ecolabelling schemes. The risk is heightened by the fect that the TBT does
not include an explicit exception to its requirements along the lines of
Article XX of the GATT. Howeve, it can be argued that language in the
agreement's Preamble indicates that TBT requirements should be inter-
preted 0 as to allow an exception for ecolabelling that involves PPMs

One possible response would be to establish a credible international
standard-setting body that would be recognized by the TBT Committee
of the WTO &s authoritative. Standards set by such organizations
receive deference under the TBT. The body must be impartial in both
setting and applying standards. This reguires both balanced stakehold-
er participation and strong technical and scientific input. The body
must develop rigorous criteria for ensuring chain of custody and fair,
efficient, yet rigorous procedures for certifying applicants. It must be
international and must consider the specid situations of developing
countries aswell as of small firms and artisanal producers. Finaly, its
members should be committed to the goal of sustainable fishing.

6.2.5. Subsidies

Subsidies are a significant underlying cause of overcapacity and excess
fishing operations, which in turn drive overfishing with all its attendant
impacts. Estimates of total subsidies vary. However, a recent review con-
cludes that by any measure, subsidies underwrite a major proportion of
the codts of fishing, perhaps 20 to 25 %. They clearly promote excessfigh
ing efort and capacity. OECD countries and China account for as much
as 75 % of dl subgdies. Their subsidies have significant effects on fisheries
of developing countries, through distant water fishing operations that
deprive local people of resources (possibly reducing essentia food sup-
plies) and through trade distortions that reduce developing country
opportunities for acess to developed country markets

Subsidies are also recognized under the WTO as trade distorting meas-
ures that interfere with the operation of the principle of comparative
advantage. Thus, the Agreement on Subsidies and Countervailing
Measures (Subsidies Agreement) prohibits certain kinds of subsidies to
industries and provides that WTO members can challenge other mem-
bers' subsidies that distort trade.

In the WTO Committee on Trade and Environment, anumber of coun-
tries (the so-called "Friends of Fish") have been promoting a new
agreement or initiative that would specificaly discipline fishing subsi-
dies that distort trade, harm the environment, and impede develop-
ment. In advance of the 1999 Seditle Ministerial Conference of the
WTO, Friends of Fish proposed to launch negotiations on such new dis-
ciplines, but the Conference did not produce agreement on any issue.
The 2001 Ministerial Conference in Doha (Qatar), however, did result
in agreement to darify and improve WTO disciplines on fisheries sub-
Sdies aspart of the negotiations launched under the Doha Declaration.



6.2.6 Invasive Species

Introduced varieties or species of fish and introduced pests and diseases
pose risks to native species and ecosystems. In the marine area, asin
others, the damage inflicted by these "invasive" species is one of the
major hidden codts of trade. Governments must take measures to pro-
tect the marine environment within their jurisdiction against "inva
sve' non-native species® These measures are taken at the national
level by each government as part of its sovereign power to protect areas
within its own jurisdiction. However, similar problems occur around
the world, and regional and international cooperation is needed. This
cooperation may extend to setting standards. In light of the impacts on
fisheries, fisheries officids have arole to play in establishing national
regulations and international standards for trade and transport con-
trols to protect against invasive species.

The WTO Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement) limits the power of governmentsto regulate
imports in order to protect against such introductions. For the most
part, the Agreement's limitations are consistent in general terms with
the exigencies of such environmental regulation. For example, it
requires that such measures have a scientific basis. Nevertheless, it will
be important for fisheries practitioners to monitor the implementation
and interpretation of this Agreement to ensure consistency with the
redities of invasives management and to avoid misguided interpreta-
tions that might hinder needed protective measures. Notably, measures
consistent with international standards are presumed to be consistent
with the SPS Agreement in dispute settlement a the WTO, though this
presumption may be rebutted.

6.2.7. National Trade M easures for
Fisheries Conservation

As discussed in preceding sections, there is ample basis in internation-
d law for the application of trade measures in the interest of fisheries
management and conservation. Still, situations may arise where a
country may find it appropriate to take a measure that afects trade in
the absence of aclear multilateral basis for the measure. Although the
genera international understanding is that such measures are to be
avoided whenever possible, they are not specifically ruled out.* In par-
ticular, Agenda 21, adopted a the 1992 UN. Conference on
Environment and Development (UNCED or Earth Summit), calls on
countries to manage the impacts on the environment of their own con-
sumption. In a global economy, this mandates taking measures with
respect to trade because a country will typicaly consume a significant
number of products that were produced outside that country's jurisdic-
tion and whose production had environmental impacts.

Where a country applies a regulation or market-based mechanism to
imported fish products as a means for achieving more ecologicaly
responsible fisheries practices without a clear multilateral basis, a con-

61

Achieving Sustainable Fisheries

flict could arise with trade rules. Such a regulation will typicaly
involve a distinction based upon production and process methods
(PPM9).2 The problem is that non-product-related criteria—such as
PPM-basad regulatory distinctions—are disfavored under WTO rules.
In fact, restrictions on imports of fisheries products based on how they
were harvested have dready sparked three of the leading trade and
environment disputes to date: the Mexican GATT challenge to the U.S.
ban on tuna (Tuna/Dolphin 1), the EU GATT challenge to the same
U.S. law (Tuna/Dolphin I1), and the recent WTO case in which India,
Maaysia, Pakistan, and Thailand challenged a U.S. ban on shrimp
caught without turtle excluder devices (Shrimp/Turtle). In the
tuna/dolphin cases, the PPM-based import restriction was found in
violation of general GATT principles.

From the trade policy perspective, ablanket PPM prohibition is asim-
ple, if overinclusive, rule for guarding againgt three evils: protection-
ism, parochialism, and eco-imperialism. It forbids protectionist
regulations that could be based on arbitrary or otherwise problematic
rationales that undercut the principle of comparative advantage (for
instance, regulations prohibiting products produced by workers earn-
ing less than a certain minimum wage). It blocks countries from
designing PPM-based regulations based on a well-intentioned but
parochial understanding of what is environmentally sound that is
derived from domestic ecological conditions but does not apply to con-
ditions in distant countries. And it guards against what has been called
"eco-imperialism,” inwhich acountry conditions access to its markets
upon compliance with its environmental standards, putting economic
pressure on other countries (frequently less developed than the
importer) to match those standards or lose market access. However, a
blanket prohibition of such PPM measures is overinclusive and would
hinder the use of needed and appropriate measures. The Shrimp/Turtle
decision suggests a s of criteria for PPM-based measures that would
be permissible.

6.2.8. Ensuring Consistency Between Trade Rules
and Fisheries Policy

Trade rules have growing implications for domestic regulations aswell
as regionaly or internationally agreed measures for conservation and
management of fisheries. It is increasingly important that trade and
fisheries officids work together to ensure that trade rules and interpre-
tations of trade rules are consistent with fisheries management and
conservation measures, and vice versa. This requires systematic and
regular cooperation and consultation, not only &t the regional or inter-
national level but aso a the national level. Thus, fisheries officids
need to be involved in the development of trade policies and negotiat-
ing positions. Relevant areas include services negotiations under the
GATS of the WTO and negotiations on services and investment in vari-
ous bilateral and regional agreements around the world, such as the
Free Trade Area of the Americas (FTAA) or the Southern Common
Market (Mercosur).
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By David R. Downes and Carolyn Deere. David R. Downesis Senior Trade Advisor
in the Office of Policy Andysis of the U.S. Department of the Interior, Washington,
DC. Carolyn Degre is a Program Officer with the Rockefeller Foundation, New
York, NY. The views expressed in this chapter are the authors' own and do not rep-
resent those of their respective institutions. Severd passages in this chapter are
based on David R. Downes and Brennan Ven Dyke, Fisheries Conservation and
Trade Rules, Washington, D.C: Greenpeace/CIEL, 1998 (available on CIEL web

Site, www.ciel.org).

FAO 1997h, pp. 6-7.

FAO 20008, p. 89.

FAO 1995a.

FAO 2000b, Part 1.

FAO 1997b, p. 7.

Stone 1997, pp. 519-520.

FAO 1997h, p. 6.

FAQ, Committee on Fisheries (COFI), Subcommittee on Fish Trade. 1998.
See discussion in Chapter 2.

The definition of services under the GATS and the definition of goods under the
GATT are widely viewed as two inconsistent categories. The classification of serv-
ice sectors upon which most WTO members base their definition of their GATS
commitments includes the category of "services incidenta to fishing," but not
fishing itself.

United States National Oceanic and Atmospheric Administration (NOAA) 1998.
Chichilinsky 1994, p. 9.

Cf. Kurien 1998.

At least one member country, the United States, prohibited al imports of Atlantic
bluefin tuna from those countries pursuant to this decision. See US National
Oceanographic and Aeronautic Administration, U.S. Bans Bluefin Tuna Imports
From Three Nations Fishing in Violation of ICCAT, NOAA 97-R158, Aug. 21, 1997.

Adopted in August 2000. Avallable a http:/www.spc,org.nc/coastfisVAsides
conventiong.

Article 27, para. 3.
Article 29 and Article 4 of Annex I11.

Under Chile's Ley General de Pescay Aguacultura (1991), the Chilean govern-
ment regulates transshipment by foreign fishing vessels. Those vessels may trans-
ship through two designated ports if they follow Chilean fishery regulations.

Downes & Van Dyke 1998, p. 21.

The Preamble states that countries should not be prevented from taking measures
necessary to protect human, animal, or plant life or health, or the environment,
a the levels they fed appropriate.

Source for this paragraph: Milazzo 1998, p. 77, 78.

Invasive marine species are typicaly a problem for coasta fisheries, not those
that extend beyond national jurisdiction. A major pathway for invasives is the dis-
charge in coastal areas by long-distance shipping vessels of ballast water taken
on in adistant coastal area, which does not implicate the deep-water ecosystems
of the high sess.
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Principle 12 of the 1992 Rio Declaration on Environment and Development pro-
vides that "[u]nilateral actions to deal with environmental challenges outside
the jurisdiction of the importing country should be avoided. Environmental
measures addressing transboundary or globa environmental problems should,
as far as possible, be based on an international consensus.”

In amarket economy, market measures that distinguish between otherwise iden-
tical products based on such PPM distinctions will be critical tools for encourag-
ing the use of more sustainable practices. In today's globd economy, where some
33-40% of the world fish catch is exported, such market measures will inevitably
be applied to traded fish products.
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PART Il TERRITORIAL SEA AND CONTIGUOUS ZONE
SECTION 1. GENERAL PROVISIONS

Article 2
Legd status of the territorial sea, of the air space over the territorial sea and of its bed and subsoil

1. The sovereignty of a coastal State extends, beyond its land territoryand internal waters and, in the case of an archipelagic State, its archipel-
agic waters, to an adjacent belt of sea, described as the territorial sea.

2. This sovereignty extends to the air space over the territorial sea aswell as to Its bed and subsoil.
3. The sovereignty over the territorial seais exercised subject to this Convention and to other rules of international law.

SECTION 2. LIMITS OF THE TERRITORIAL SEA

Article 3
Breadth of the territorial sea
Every Sate has the right to establish the breadth of its territorial sea up to alimit not exceeding 12 nautical miles, measured from baselines deter-
mined in accordance with this Convention.
SECTION 3. INNOCENT PASSAGE IN THE TERRITORIAL SEA
SUBSECTION A. RULES APPLICABLE TO ALL SHIPS

Article 17
Right of innocent passage
Subject to this Convention, ships of al States, whether coastal or land-locked, enjoy the right of innocent passage through the territorial sea.

Article 18
Meaning of passage
1. Passage means navigation through the territorial seafor the purpose df;
(@) traversing that seawithout entering internal waters or calling at a roadstead or port facility outside internal waters; or
(b) proceeding to or from internal waters or acall at such roadstead or port facility.

2. Passage shall be continuous and expeditious. However, passage includes stopping and anchoring, but only in so far as the same are incidental
to ordinary navigation or are rendered necessary by force majeure or distress or for the purpose of rendering assistance to persons, ships or air-
craft in danger or distress.

Article 19
Meaning of innocent passage

1. Passageisinnocent so long asit is not prejudicial to the peace, good order or security of the coastal State. Such passage shall take place in con-

formity with this Convention and with other rules of international law.

2. Passage of aforeign ship shall be considered to be prejudicial to the peace, good order or security of the coastl State if in the territorid seait
engages in any of the following activities.

1 TheUN Convention on the Law of the Seais comprised of more than 300 articles and nine annexes, al of which cannot be reproduced here.
The articles included here are particularly relevant to fisheries and/or have been quoted in various chapters. The whole text of the Convention
can be found a the following web address: http://www.un.org/Depts/|os/conventionagreements/texts/uncl os/closindx.htm
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(@ any threat or use of force against the sovereignty, territorial integrity or political independence of the coastal State, or in any other man-
ner in violation of the principles of international law embodied in the Charter of the United Nations,

b) any exercise or practice with weapons of any kind;

¢) awy act amed a collecting information to the prejudice of the defence or security of the coastal State;
d) any act of propaganda aimed at affecting the defence or security of the coastal State;

€) the launching, landing or taking on board of any arcraft;

f) the launching, landing or taking on board of any military device;

g) the loading or unloading of any commodity, currency or person contrary to the customs, fiscd, immigration or sanitary laws and regula
tions of the coastdl State;

(h) any act of wilful and serious pollution contrary to this Convention;
(i) any fishing activities,
() the carrying out of research or survey activities;
k) any act amed at interfering with any systems of communication or any other facilities or installations of the coastal Stete;
) any other activity not having a direct bearing on passage.
SECTION 4. CONTIGUOUS ZONE
Article 33
Contiguous zone

1. Inazone contiguous to its territorial sea, described as the contiguous zone, the coastal State may exercise the control necessary to:

(@) prevent infringement of its customs, fiscd, immigration or sanitary laws and regulations within its territory or territorial seg;

(b) punish infringement of the above laws and regulations committed within its territory or territorial sea.
2. The contiguous zone may riot extend beyond 24 nautical miles from the baselines from which the breadth of the territorial seais measured.

PARTV EXCLUSVE ECONOMIC ZONE
Articdle 55

Soecific legal regime of the exclusive economic zone

The exclusive economic zone is an area beyond and adjacent to the territorial sea, subject to the specific legal regime established in this Part,
under which the rights and jurisdiction of the coastal State and the rights and freedoms of other States are governed by the relevant provisions
of this Convention.

—_ ~ =~

—

—_

Artide 56
Rights, jurisdiction and duties of the coastal Sate in the exclusve economic zone
1. In the exclusive economic zone, the coastal State has:

(@) sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources, whether living or non-living, of
the waters superjacent to the sea-bed and of the sea-bed and its subsoil, and with regard to other activities for the economic exploitation and
exploration of the zone, such as the production of energy from the water, currents and winds;

(b) jurisdiction as provided for in the relevant provisions of this Convention with regard to;
(i) the establishment and use of artificial islands, installations and structures,
(i) marine scientific research;

69



Achieving Sustainable Fisheries

Relevant Provisions the United Nations
Convention on the Law of the Sea (cont'd)

ANNEX |

(iii) the protection and preservation of the marine environment;
(c) other rights and duties provided for in this Convention.
2. Inexercising its rights and performing its duties under this Convention in the exclusive economic zone, the coastal State shall have due regard
to the rights and duties of other States and shall act in a manner compatible with the provisions of this Convention.
3. Therights s out in this article with respect to the sea-bed and subsoil shall be exercised in accordance with Part VI.

Artide 57
Breadth of the exclusve economic zone
The exclusive economic zone shall not extend beyond 200 nautical miles fromthe baselines from which the breadith of the territorial sea is measured.

Article 58
Rights and duties of other States in the exclusve economic zone

1. Inthe exclusive economic zone al States, whether coastd or land-locked, enjoy, subject to the relevant provisions of this Convention, the free-
doms referred to in article 87 of navigation and overflight and of the laying of submarine cables and pipelines, and other internationally law-
ful uses of the sea related to these freedoms, such as those associated with the operation of ships, aircraft and submarine cables and pipelines,
and compatible with the other provisions of this Convention.

2. Articles 83 to 115 and other pertinent rules of international law apply to the exclusive economic zone in so far as they are not incompatible
with this Part.

3. Inexercising their rights and performing their duties under this Convention in the exclusive economic zone, States shall have due regard to
the rights and duties of the coastal State and shall comply with the laws and regulations adopted by the coastal State in accordance with the
provisions of this Convention and other rules of international law in so far as they are not incompatible with this Part.

Artide 59
Bads for the resolution of conflicts regarding the attribution of rights
and jurigdiction in the exclusive economic zone
In cases where this Convention does not attribute rights or jurisdiction to the coastal State or to other States within the exclusive economic zone,
and a conflict arises between the interests of the coastal State and any other State or States, the conflict should be resolved on the badis of equity
and in the light of al the relevant circumstances, taking into account the respective importance of the interests involved to the parties aswell as
to the international community as awhole.

Artide 61
Conservation of the living resour ces
1. The coastal State shall determine the alowable catch of the living resources in its exclusive economic zone.

2. The coastd State, taking into account the best scientific evidence available to it, shall ensure through proper conservation and management
measures that the maintenance of the living resources in the exclusive economic zone is not endangered by over-exploitation. As appropriate,
the coastal State and competent international organizations, whether subregional, regional or global, shall co-operate to this end.

3. Such measures shall aso be designed to maintain or restore populations of harvested species at levels which can produce the maximum sus-
tainable yidd, as quaified by relevant environmental and economic factors,including the economic needs of coastd fishing communities and
the specia requirements of developing States, and taking into account fishingpatterns, the interdependence of socks and any generaly rec-
ommended international minimum standards, whether subregional, regional or global.

4. In taking such measures the coastal State shall take into consideration the effects on species associated with or dependent upon harvested
Species with aview to maintaining or restoring populations of such associated or dependent species above levels a which their reproduction
may becomeserioudy threatened.
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. Avalable cientific information, catch and fishing effort statistics, and other data relevant to the conservation of fish stocks shall be contributed
and exchanged on a regular basis through competent international organizations, whether subregional, regional or global, where appropriate
and with participation by al States concerned, including States whose nationals are alowed to fish in the exclusive economic zone.
Artide 62
Utilization of the living resources

. The coasta State shall promote the objective of optimum utilization of the living resources in the exclusive economic zone without prejudice
to article 61.

. The coastl State shall determine its capacity to harvest the living resources of the exclusive economic zone. Where the coastal State does not
have the capacity to harvest the entire allowable catch, it shall, through agreements or other arrangements and pursuant to the terms, condi-
tions, laws and regulations referred to in paragraph 4, give other States access to the surplus of the allowable catch, having particular regard
to the provisions of articles 69 and 70, especidly in relation to the developing States mentioned therein.

. In giving access to other States to its exclusive economic zone under this article the coastal State shall take into account al relevant factors,
including, inter aia, the significance of the living resources of the area to the economy of the coastal State concerned and its other national
interests, the provisions of articles 69 and 70, the requirements of developing States in the subregion or region in harvesting part of the surplus
and the need to minimize economic didocation in States whose nationals have habitually fished in the zone or which have made substantial
eforts in research and identification of stocks.

. Nationals of other States fishing in the exclusive economic zone shall comply with the conservation measures and with the other terms and
conditions established in the laws and regulations of the coastal State. These laws and regulations shall be consistent with this Convention and
may relate, inter alia, to the following:

(@) licensing of fishermen, fishing vessdls and equipment, including payment of fess and other forms of remuneration, which, in the case of deve-
oping coastal States, may consist of adequate compensation in the field of financing, equipment and technology relating to the fishing industry;

(b) determining the species which may be caught, and fixing quotas of catch, whether in relation to particular ocks or groups of stocks or
catch per vessdl over aperiod of time or to the catch by nationals of any State during a pecified period;

(c) regulating seasons and areas of fishing, the types, Szes and amount of gear, and the types, sizes and number of fishing vessals that may
be used:

(d) fixing the age and size of fish and other species that may be caught;
(e) specifying information required of fishing vessdls, including catch and effort statistics and vessd position reports;

(f) requiring, under the authorization and control of the coastal State, the conduct of specified fisheries research programmes and regulating
the conduct of such research, including the sampling of catches, disposition of samples and reporting of associated scientific data;

(g) the placing of observers or trainees on board such vessds by the coastal State;
(h) the landing of &l or any part of the catch by such vessds in the ports of the coastal State;
(i) terms and conditions relating to joint ventures or other co-operative arrangements;

() requirements for the training of personnel and the transfer of fisheries technology, including enhancement of the coastal State's capabil-
ity of undertaking fisheries research;

(k) enforcement procedures.
. Coadtd States shall give due notice of conservation and management laws and regulations.

Articde 63

Socks occurring within the exclusive economic zones of two or more coastal States or
both within the exclusive economic zone and in an area beyond and adjacent to it
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1. Where the same stock or stocks of associated species occur within the exclusive economic zones of two or more coastal States, these States shall
seek, either directly or through appropriate subregional or regional organizations, to agree upon the measures necessary to co-ordinate and
ensure the conservation and development of such stocks without prejudice to the other provisions of this Part.

2. Where the same stock or stocks of associated species occur both within the exclusive economic zone and in an area beyond and adjacent to the
zone, the coastal State and the States fishing for such stocks in the adjacent area shall seek, either directly or through appropriate subregion-
a or regional organizations, to agree upon the measures necessary for the conservation of these stocks in the adjacent area.

Article 64
Highly migratory species
1. The coastal State and other States whose nationals fish in the region for the highly migratory species listed in Annex | shall co-operate direct-
ly or through appropriate international organizations with a view to ensuring conservation and promoting the objective of optimum utiliza-
tion of such species throughout the region, both within and beyond the exclusive economic zone. In regions for which no appropriate
international organization exists, the coastal State and other States whose national's harvest these pecies in the region shall co-operate to estab-
lish such an organization and participate in its work.

2. The provisions of paragraph 1 apply in addition to the other provisions of this Part.

Artide 65
Marine mammals
Nothing in this Part regtricts the right of a coastal State or the competence of an international organization, as appropriate, to prohibit, limit or
regulate the exploitation of marine mammals more strictly than provided for in this Part. States shall co-operate with a view to the conservation
of marine mammals and in the case of cetaceans shall in particular work through the appropriate international organizations for their conserva:
tion, management and Sudy.

Article 66
Anadromous stocks

1. States in whose rivers anadromous stocks originate shall have the primary interest in and responsibility for such stocks.

2. The State of origin of anadromous stocks shall ensure their conservation by the establishment of appropriate regulatory measures for fishing
in al waters landward of the outer limits of its exclusive economic zone and for fishing provided for in paragraph 3(b). The State of origin
may, after consultations with the other States referred to in paragraphs 3 and 4 fishing these stocks, establish total alowable catches for stocks
originating in its rivers.

3. () Fisheriesfor anadromous stocks shall be conducted only in waters landward of the outer limits of exclusive economic zones, except in cases
where this provision would result in economic dislocation for a State other than the State of origin. With respect to such fishing beyond
the outer limits of the exclusive economic zone, States concerned shall maintain consultations with a view to achieving agreement on
terms and conditions of such fishing giving due regard to the conservation requirements and the needs of the State of origin in respect of
these stocks.

(b) The State of origin shall co-operate in minimizing economic dislocation in such other States fishing these stocks, taking into account the
normal catch and the mode of operations of such States, and &l the areas in which such fishing has occurred.

(c) States referred to in subparagraph (b), participating by agreement with the State of origin in measures to renew anadromous socks, particular-
ly by expenditures for that purpose, shall be given specid consideration by the State of origin in the harvesting of gocks originating in its rivers

(d) Enforcement of regulations regarding anadromous stocks beyond the exclusive economic zone shall be by agreement between the State of
origin and the other States concerned.

4. In cases where anadromous stocks migrate into or through the weters landward of the outer limits of the exclusive economic zone of a Sate other
than the State of origin, such State shall co-operate with the State of origin with regard to the conservation and management of such stocks
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5. The State of origin of anadromous stocks and other States fishing these stocks shall make arrangements for the implementation of the provi-
sions of this article, where appropriate, through regional organizations.

Artide 67
Catadromous species
1. Acoastl State in whose waters catadromous species spend the greater part of their life cycle shall have responsibility for the management of
these species and shall ensure the ingress and egress of migrating fish.
2. Havedting of catadromous species shall be conducted only in waters landward of the outer limits of exclusive economic zones. When conducted in
exclusve economic zones, harvesting shall be subject to this article and the other provisions of this Convention concerning fishing in these zones.

3. In casss where catadromous fish migrate through the exclusive economic zone of another State, whether as juvenile or maturing fish, the man-
agement, including harvesting, of such fish shall be regulated by agreement between the State mentioned in paragraph 1 and the other State con-
cerned. Such agreement shall ensure the rational management of the species and take into account the responghilities of the State mentioned in
paragraph | for the maintenance of these species.

Article 68
Sedentary species

This Part does not apply to sedentary species as defined in article 77, paragraph 4.

Article 69
Right of land-locked States
1. Land-locked States shall have the right to participate, on an equitable basis, in the exploitation of an appropriate part of the surplus of the liv-

ing resources of the exclusive economic zones of coastal States of the same subregion or region, taking into account the relevant economic and
geographical circumstances of al the States concerned and in conformity with the provisions of this article and of articles 61 and 62.

2. The terms and modalities of such participation shall be established by the States concerned through bilateral, subregional or regiona agree-
ments taking into account, inter aia:

(@) the need to avoid effects detrimental to fishing communities or fishing industries of the coastal State;

(b) theextent to which the land-locked State, in accordance with the provisions of this article, is participating or isentitled to participate under
existing hilateral, subregional or regiona agreements in the exploitation of living resources of the exclusive economic zones of other
coastal States,

(c) the extent to which other land-locked States and geographically disadvantaged States are participating in the exploitation of the living
resources of the exclusive economic zone of the coastal State and the consequent need to avoid a particular burden for any single coastal
State or apart of it;

(d) the nutritional needs of the populations of the respective States.

3. When the harvesting capacity of a coastal State approaches a point whichwould enable it to harvest the entire alowable catch of the living
resources in its exclusive economic zone, the coastal State and other States concerned shall co-operate in the establishment of equitable
arrangements on a bilateral, subregiona or regiona basis to alow for participation of developing land-locked States of the same subregion or
region in the exploitation of the living resources of the exclusive economic zones of coastal States of the subregion or region, as may be appro-
priate in the circumstances and on terms satisfactory to al paties. In the implementation of this provision the factors mentioned in paragraph
2 shall aso be taken into account

4. Developed land-locked States shall, under the provisions of this article, be entitled to participate in the exploitation of living resources only in
the exclusive economic zones of developed coastal States of the same subregion or region having regard to the extent to which the coastal State,
in giving access to other States to the living resources of its exclusive economic zone, has taken into account the need to minimizedetrimental
effects on fishing communities and economic dislocation in States whose nationals have habitually fished in the zone.
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5. The above provisions are without prejudice to arrangements agreed upon in subregions or regions where the coastal States may grant to land-
locked States of the same subregion or region equal or preferential rights for the exploitation of the living resources in the exclusive econom-
iC Zones.

Article 70
Right of geographically disadvantaged States

1. Geographicaly disadvantaged States shall have the right to participate, on an equitable basis, in the exploitation of an appropriate part of the
surplus of the living resources of the exclusive economic zones of coastal States of the same subregion or region, taking into account the rele-
vant economic and geographical circumstances of al the States concerned and in conformity with the provisions of this article and of articles
61 and 62.

2. For the purposes of this Part, "geographically disadvantaged States' means coastal States; including States bordering enclosed or semi-enclosed
seas, whose geographical situation makes them dependent upon the exploitation of the living resources of the exclusive economic zones of other
States in the subregion or region for adequate supplies of fish for the nutritional purposes of their populations or parts thereof, and coastal States
which can claim no exclusive economic zones of their own.

3. The terms and modalities of such participation shall be established by the States concerned through bilateral, subregional or regional agree-
ments taking into account, inter dia:

(@) the need to avoid effects detrimental to fishing communities or fishing industries of the coastd State;

(b) the extent to which the geographically disadvantaged State, in accordance with the provisions of this article, is participating or is entitled
to participate under existing bilateral, subregional or regiona agreements in the exploitation of living resources of the exclusive econom-
ic zones of other coastal Stetes;

(c) the extent to which other geographically disadvantaged States and landlocked States are participating in the exploitation of the living
resources of the exclusive economic zone of the coastal State and the consequent need to avaid a particular burden for any single coastal
State or apart of it;

(d) the nutritional needs of the populations of the respective States.

4. When the harvesting capacity of a coastal State approaches a point which would enable it to harvest the entire dlowable catch of the living
resources in its exclusive economic zone, the coastal State and other States concerned shall co-operate in the establishment of equitable
arrangements on a bilateral, subregional or regiona basis to dlow for participation of developing geographically disadvantaged States of the
sam subregion or region in the exploitation of the living resources of the exclusive economic zones of coastal States of the subregion or region,
as may be appropriate in the circumstances and on terms satisfactory to al parties. In the implementation of this provision the factors men-
tioned in paragraph 3 shall aso be taken into account.

5. Developed geographically disadvantaged States shall, under the provisions of this article, be entitled to participate in the exploitation of
living resources only in the exclusive economic zones of developed coastal States of the same subregion or region having regard to the
extent to which the coastal State, in giving access to other States to the living resources of its exclusive economic zone, has taken into
account the need to minimize detrimental effects on fishing communities and economic dislocation in States whose nationals have habit-
ualy fished in the zone.

6. The above provisions are without prejudice to arrangements agreed upon in subregions or regions where the coastal States may grant to geo-
graphically disadvantaged States of the same subregion or region equal or preferential rights for the exploitation of the living resources in the
exclusive economic zones.

Artide 71
Non-applicability of articles 69 and 70

The provisions of articles 69 and 70 do not apply in the case of a coastal State whose economy is overwhelmingly dependent on the exploitation of
the living resources of its exclusive economic zone.
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Article 73
Enforcement of laws and regulations of the coastal State

. The coastl Sate may, in the exercise of its sovereign rights to explore, explait, conserve and manage the living resources in the exclusive econom-
ic zone, take such measures, including boarding, inspection, arrest and judicial proceedings, as may be necessary to ensure compliance with the
laws and regulations adopted by it in conformity with this Convention.

. Arrested vessds and their crews shall be promptly released upon the posting of reasonable bond or other security.

. Coadtd State penalties for violations of fisheries laws and regulations in the exclusive economic zone may not include imprisonment, in the
absence of agreements to the contrary by the States concerned, or any other form of corporal punishment.

. Incases of arrest or detention of foreign vessels the coastal State shall promptly notify the flag State, through appropriate channels, of the action
taken and of any penalties subsequently imposed.
PART VI CONTINENTAL SHELF

Article 76
Definition of the continental shelf
. The continental shelf of a coast State comprises the sea-bed and subsail of the submarine areas that extend beyond its territorial sea throughout

the natural prolongation of its land territory to the outer edge of the continental margin, or to adistance of 200 nautical miles from the baselines
from which the breadth of the territorial sea is measured where the outer edge of the continental margin does not extend up to that distance.

2. The continental shelf of a coastal State shall not extend beyond the limits provided for in paragraphs 4 to 6.

. The continental margin comprises the submerged prolongation of the land mass of the coastd State, and congists of the sea-bed and subsail of the

shelf the dope and the rise. It does not include the deep ocean floor with its oceanic ridges or the subsoil thereof.

. () For the purposes of this Convention, the coastal State shall establish the outer edge of the continental margin wherever the margin extends

beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured, by either:

(i) aline delineated in accordance with paragraph 7 by reference to the outermost fixed points a each of which the thickness of sedi-
mentary rocks is a least 1 per cent of the shortest distance from such point to the foot of the continental dope; or

(i) aline delineated in accordance with paragraph 7 by reference to fixed points not more than 60 nautical miles from the foot of the
continental dope.

(b) In the absence of evidence to the contrary, the foot of the continental dope shall be determined as the point of maximum change in the
gradient a its base.

. The fixed points comprising the line of the outer limits of the continental shelf on the sea-bed, drawn in accordance with paragraph 4 (@) (i) and

(ii), either shall not exceed 350 nautical miles from the baselines from which the breadth of the territorial seais measured or shall not exceed 100

nautical miles from the 2,500 metre isobath, which is a line connecting the depth of 2,500 metres.

. Notwithstanding the provisions of paragraph 5, on submarine ridges, the outer limit of the continental shelf shall not exceed 350 nautical miles
from the baselines from which the breadth of the territorial sea is measured. This paragraph does not apply to submarine elevations that are
natural components of the continental margin, such as its plateaux, rises, caps, banks and spurs.

. The coastal State shall delineate the outer limits of its continental shelf, where that shelf extends beyond 200 nautical miles from the baselines
from which the breadth of the territorial seais measured, by straight lines not exceeding 60 nautical miles in length, connecting fixed points,
defined by coordinates of latitude and longitude.

. Information on the limits of the continental shelf beyond 200 nautical miles from the baselines from which the breadth of the territorial seais meas-
ured shall be submitted by the coasta State to the Commission on the Limits of the Continental Shelf set up under Annex Il on the basis of equitable
geographica representation. The Commission shall make recommendations to coastal States on matters related to the establishment of the outer lim-
its of their continental shelf. The limits of the shelf established by acoasta State on the basis of these recommendations shall be find and binding.
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9. The coastd State shall deposit with the Secretary-Generd of the UnitedNations charts and relevant information, including geodetic data, perma-
nently describing the outer limits of its continental shelf. The Secretary-Generd shall give due publicity thereto.

10. The provisions of this article are without prejudice to the question of delimitation of the continental shelf between States with opposite or adja
cent coasts.
Article 77
Rights of the coastal State over the continental shelf
1. The coastal State exercises over the continental shelf sovereign rights for the purpose of exploring it and explaiting its natural resources.

2. The rights referred to in paragraph 1 are exclusive in the sense that if the coastal State does not explore the continental shelf or explait its nat-
ural resources, no one may undertake these activities without the express consent of the coastal State.

3. Therights of the coastal State over the continental shelf do not depend on occupation, efective or notional, or on any express proclamation.

4. The natural resources referred to in this Part consist of the mineral and other non-living resources of the sea-bed and subsoil together with liv-
ing organisms belonging to sedentary species, that is to say, organisms which, at the harvestable stage, either are immobile on or under the
sea-bed or are unable to move except in constant physical contact with thesea-bed or the subsoil.

PART VII HIGH FEAS
FECTION 1 GENERAL PROVISONS
Article 86
Application of the provisions of this Part

The provisions of this Part apply to all parts of the sea that are not included in the exclusive economic zone, in the territorial seaor in the inter-
nal waters of a Sate, or in the archipelagic waters of an archipelagic State. This article does not entail any abridgement of the freedoms enjoyed
by al States in the exclusive economic zone in accordance with article 58.

Artide 87
Freedom of the high seas

1. The high seas are open to al States, whether coastal or land-locked. Freedom of the high seas is exercised under the conditions laid down by
this Convention and by other rules of international law. It comprises, inter alia, both for coastal and land-locked States:

(@) freedom of navigation;
(b) freedom of overflight;
(c) freedom to lay submarine cables and pipelines, subject to Part VI
(d) freedom to construct artificia islands and other installations permitted under international law, subject to Part VI;
(e) freedom of fishing, subject to the conditions laid down in section 2,
(f) freedom of scientific research, subject to Parts VI and XIII.
2. These freedoms shall be exercised by al States with due regard for the interests of other States in their exercise of the fresdom of the high seas, and
dso with due regard for the rights under this Convention with respect to activities in the Area.

SECTION 2. CONSERVATION AND MANAGEMENT OF
THE LIVING RESOURCES OF THE HIGH SEAS

Article 116
Right to fish on the high seas
All States have the right for their nationals to engage in fishing on the high seas subject to:
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(@) their treaty obligations;

(b) the rights and duties as well as the interests of coastal States provided for, inter alia, in article 63, paragraph 2, and articles 64
to67;and

(c) the provisions of this section.

Artide 117

Duty of States to adopt with respect to their nationals measures for
the conservation of the living resour ces of the high seas

All States have the duty to take, or to co-operate with other States in taking, such measures for their respective nationals as may be necessary for
the conservation of the living resources of the high sess.
Artide 118
Co-operation of States in the conservation and management of living resour ces

States shall co-operate with each other in the conservation and management of living resources in the areas of the high seas. States whose nation-
asexploit identical living resources, or different living resources in the same area, shall enter into negotiations with aview to taking the measures
necessary for the conservation of the living resources concerned. They shall, as appropriate, cooperate to establish subregiona or regional fisheries
organizations to this end.

Article 119
Conservation of the living resources of the high seas
1. Indetermining the alowable catch and establishing other conservation measures for the living resources in the high seas, States shall:

(@) take measureswhich are desighed, on the best scientific evidence available to the States concerned, to maintain or restore populations of
harvested species at levels which can produce the maximum sustainable yield, as qualified by relevant environmental and economic fac-
tors, including the specia requirements of developing States, and taking into account fishing patterns, the interdependence of stocks and
any generaly recommended international minimum standards, whether subregional, regional or globd;

(b) take into consideration the effects on species associated with or dependent upon harvested species with aview to maintaining or restoring
populations of such associated or dependent species above levels a which their reproduction may become serioudy threatened.

2. Avalable scientific information, catch and fishing effort statistics, and other data relevant to the conservation of fish stocks shall be contributed
and exchanged on aregular basis through competent international organizations, whether subregional, regiona or globa, where appropriate
and with participation by al States concerned.

3. States concerned shall ensure that conservation measures and their implementation do not discriminate in form or in fact against the fisher-
men of any State.

Artide 120
Marine mammals

Article 65 aso applies to the conservation and management of marine mammals in the high seas.
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Agreement to Promote Compliance with International
PO\ SGINE Conservation and Management Measures by
Fishing Vessels on the High Seas

PREAMBLE ArticleIX:  Settlement of Disputes
Articlel:  Definitions ArticleX:  Acceptance

Article 1I:  Application Article XI:  Entry into Force

Article I1l:  Flag State Responsibility Article XII: Reservations

Article IV:  Records of Fishing Vessels Article XII1: Amendements

Article V:  International Cooperation Article XIV: Withdrawal

Article VI:  Exchange of Information ArticleXV: Duties of the Depositary
Article VII:  Cooperation with Developing Countries Article XVI: Authentic Texts

Article VIII: Non-Parties

PREAMBLE
The Parties to this Agreement.

Recognizing that al States have the right for their nationals to engage in fishing on the high seas, subject to the relevant rules of international
law, as reflected in the United Nations Convention on the Law of the Sea,

Further recognizing that, under international law as reflected in the United Nations Convention on the Law of the Sea, dl States have the duty to
take, or to cooperate with other States in taking, such measures for their respective nationals as may be necessary for the conservation of the living
resources of the high sees,

Acknowledging the right and interest of all States to develop their fishing sectors in accordance with their national policies, and the need to pro-
mote cooperation with developing countries to enhance their capabilities to fulfil their obligations under this Agreement, Recalling that Agenda
21, adopted by the United Nations Conference on Environment and Development, calls upon States to take effective action, consistent with inter-
national law, to deter reflagging of vessdls by their nationals as a means of avoiding compliance with applicable conservation and management
rules for fishing activities on the high sees,

Further recalling that the Declaration of Cancun, adopted by the International Conference on Responsible Fishing, also calls on States to take
action in this respect,

Bearing in mind that under Agenda 21, States commit themselves to the conservation and sustainable use of marine living resources on the
high sess,

Calling upon States which do not participate in global, regional or subregional fisheries organizations or arrangements to join or, as appropriate,
to enter into understandings with such organizations or with parties to such organizations or arrangements with a view to achieving compliance
with international conservation and management measures,

Conscious of the duties of every State to exercise effectively its jurisdiction and control over vessdls flying its flag, including fishing vessds and ves-
sds engaged in the transhipment of fish,

Mindful that the practice of flagging or reflagging fishing vessdls as a means of avoiding compliance with international conservation and man-
agement measures for living marine resources, and the failure of flag States to fulfil their responsibilities with respect to fishing vessds entitled to
fly their flag, are anong the factors that seriously undermine the effectiveness of such measures,

Redlizing that the objective of this Agreement can be achieved through specifying flag States responsibility in respect of fishing vessds entitled to
fly their flags and operating on the high sess, including the authorization by the flag State of such operations, as well as through strengthened
international cooperation and increased transparency through the exchange of information on high sess fishing,

Noting that this Agreement will form an integral part of the International Code of Conduct for Responsible Fishing called for in the
Declaration of Cancun,

Desiring to conclude an international agreement within the framework of the Food and Agriculture Organization of the United Nations, hereinafter
referred to as FAQ, under Article XIV of the FAO Constitution,

Have agreed as follows:
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Article |
DEFINITIONS

For the purposes of this Agreement:

(@) "fishing vesd" means any vessd used or intended for use for the purposes of the commercial exploitation of living marine resources,
including mother ships and any other vessds directly engaged in such fishing operations;

(b) “international conservation and management measures’ means measures to Conserve or manage one or more Species of living marine
resources that are adopted and applied in accordance with the relevant rules of international law as reflected in the 1982 United Nations
Convention on the Law of the Sea. Such measures may be adopted either by global, regional or subregional fisheries organizations, sub-
ject to the rights and obligations of their members, or by treaties or other international agreements;

(¢) "length" means
(i) forany fishing vessd built after 18July 1982, 96 percent of the total length on awaterline a 85 percent of the least moul ded depth meas-

ured from the top of the ked, or the length from the foreside of the stem to the axis of the rudder stock on that waterline, if that be greater.
In ships designed with arake of ked the waterline on which this length is measured shall be parallel to the designed waterline;

(ii) for any fishing vessd built before 18 July 1982, registered length as entered on the national register or other record of vessds;

(d) "record of fishing vessdls' means a record of fishing vessdls in which are recorded pertinent details of the fishing vessdl. It may constitute
aseparate record for fishing vessdls or form part of a general record of vessds,

(&) "regiona economic integration organization" means a regional economic integration organization to which its member States have
transferred competence over matters covered by this Agreement, including the authority to make decisions binding on its member States
in respect of those matters,;

(f) "vesdsentitled tofly itsflag" and "vessds entitled to fly the flag of a State”, includes vessals entitled to fly the flag of amember State of a
regional economic integration organization.

Article I1
APPLICATION
1. Subject to the following paragraphs of this Article, this Agreement shall apply to al fishing vessels that are used or intended for fishing on
the high sess.
2. A Party may exempt fishing vessds of less than 24 metres in length entitled to fly its flag from the application of this Agreement unless the Party
determines that such an exemption would undermine the object and purpose of this Agreement, provided that such exemptions:

(@) shall not be granted in respect of fishing vessels operating in fishing regions referred to in paragraph 3 below, other than fishing vessds
that are entitled to fly the flag of a coastal State of that fishing region; and

(b) shall not apply to the obligations undertaken by a Party under paragraph 1 of Article I1l, or paragraph 7 of Article VI of this Agreement.

3. Without prejudice to the provisions of paragraph 2 above, in any fishing region where bordering coastal States have not yet declared exclusve
economic zones, or equivalent zones of national jurisdiction over fisheries, such coastal States as are Parties to this Agreement may agree, either
directly or through appropriate regional fisheries organizations, to establish aminimum length of fishing vessels below which this Agreement
shall not apply in respect of fishing vessdls flying the flag of any such coastal State and operating exclusively in such fishing region.

Article I11
FLAG STATE RESPONSIBILITY

1. (a) Each Party shall take such measures as may be necessary to ensure that fishing vessels entitled to fly its flag do not engage in any activi-
ty that undermines the effectiveness of international conservation and management measures.

(b) In the event that a Party has, pursuant to paragraph 2 of Article I1, granted an exemption for fishing vessds of less than 24 metresin length
entitled to fly its flag from the application of other provisions of this Agreement, such Party shall nevertheless take effective measures in
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respect of any such fishing vessd that undermines the effectiveness of international conservation and management measures. These meas-
ures shall be such as to ensure that the fishing vessel ceases to engage in activities that undermine the effectiveness of the international
conservation and management measures.

In particular, no Party shall alow any fishing vessd entitled to fly its flag to be used for fishing on the high seas unless it has been authorized
to be so used by the appropriate authority or authorities of that Party. A fishing vessdl so authorized shall fish in accordance with the conditions
of the authorization.

No Party shall authorize any fishing vessdl entitled to fly its flag to be used for fishing on the high seas unless the Party is satisfied that it is
able, taking into account the links that exist between it and the fishing vessd concerned, to exercise effectively its responghilities under this
Agreement in respect of that fishing vessd.

Where afishing vessd that has been authorized to be used for fishing on the high seas by a Party ceases to, be entitled to fly the flag of that
Party, the authorization to fish on the high seas shall be deemed to have been cancelled.

(@ No Party shall authorize any fishing vessdl previoudy registered in the territory of another Party that has undermined the effectiveness of
international conservation and management measures to be used for fishing on the high seas, unless it is satisfied that

(i) any period of suspension by another Party of an authorization for such fishing vessd to be used for fishing on the high seas has expired; and

(i) no authorization for such fishing vessd to be used for fishing on the high seas has been withdrawn by another Party within the last
three years.
(b) The provisions of subparagraph (a) above shall aso apply in respect of fishing vessds previoudy registered in the territory of a State which
isnot aParty to this Agreement, provided that sufficient information is available to the Party concerned on the circumstances in which the
authorization to fish was suspended or withdrawn.

(c) The provisions of subparagraphs (a) and (b) shall not apply where the ownership of the fishing vessdl has subsequently changed, and the
new owner has provided sufficient evidence demonstrating that the previous owner or operator has no further legal, beneficia or financial
interest in, or controle fishing vessd.

(d) Notwithstanding the provisions of subparagraphs (a) and (b) above, a Party may authorize afishing vessdl, to which those subparagraphs
would otherwise goply, to be used for fishing on the high seas, where the Party concerned, after having taken into account al relevant facts,
including the circumstances in which the fishing authorization has been withdrawn by the other Party or State, has determined that to
grant an authorization to use the vessd for fishing on the high seas would not undermine the object and purpose of this Agreement.

Each party shall ensure that al fishing entitled to fly its flag that it has entered in the record maintained under Article 1V are marked in such
away that they can be readily identified in accordance with generally accepted standards, such as the FAO Standard Specifications for the
Marking and Identification of Fishing Vessds

Each Party shall ensure that each fishing vessd entitled to fly its flag shall provide it with such information on its operations as may be neces-
say to enable the Party to fulfil its obligations under this Agreement, including in particular information pertaining to the area of its fishing
operations and to its catches and landings.

Each Party shall take enforcement measures in respect of fishing vessdls entitled to fly its flag which act in contravention of the provisions of
this Agreement, including, where appropriate, making the contravention of such provisions an offence under national legidation. Sanctions
applicable in respect of such contraventions shall be of sufficient gravity as to be effective in securing compliance with the requirements of this
Agreement and to deprive offenders of the benefits accruing from their illegal activities. Such sanctions shall, for serious offences, include
refusd, suspension or withdrawal of the authorization to fish on the high sess.

Article IV
RECORDS OF FISHING VESSELS

Each Party shall, for the purposes of this Agreement, maintain a record of fishing vessdls entitled to fly its flag and authorized to be used for fish
ing on the high seas, and shall take such measures as may be necessary to ensure that al such fishing vessds are entered in that record.
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Article V
INTERNATIONAL COOPERATION

. The Parties shall cooperate as appropriate in the implementation of this Agreement, and shall, in particular, exchange information, including evi-
dentiary material, relating to activities of fishing vessdls in order to assst the flag Sate in identifying those fishing vessdls flying its flag reported to have
engaged in activities undermining international conservation and management measures, S0 as to fulfil its obligations under Artide 111.

. When afishing vessd isvoluntarily in the port of a Party other than its flag Sate, that Party, where it has reasonable grounds for believing that the
fishing vessd has been used for an activity that undermines the effectiveness of international conservation and management measures, shall prompt-
ly notify the flag State accordingly. Parties may make arrangements regarding the undertaking by port States of such investigatory measures as may
be considered necessary to establish whether the fishing vessdl has indeed been used contrary to the provisions of this Agreement.

. The Parties shall, when and as appropriate, enter into cooperative agreements or arrangements of mutual assistance on a global, regional, sub-
regional or bilateral basis so as to promote the achievement of the objectives of this Agreement.
Article VI
EXCHANGE OF INFORMATION

. Each Party shall make readily available to FAO the following information with respect to each fishing vessd entered in the record required to
be maintained under Article IV:

(@) name of fishing vessd, registration number, previous names (if known), and port of registry;
b) previous flag (if any);

) International Radio Cdl Sign (if any);

d) name and address of owner or owners,

€) where and when huilt;

f) type of vess;

g) length.

. Each Party shall, to the extent practicable, make available to FAO the following additional information with respect to each fishing vessd
entered in the record required to be maintained under Article IV

a) name and address of operator (manager) or operators (managers) (if any);
b) type of fishing method or methods,

¢) moulded depth;

d) beam;

€) (ross register tonnage;

m~ o~ o~ o~ o —
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f) power of main engine or engines.

3. Each Party shall promptly notify to FAO any modifications to the information listed in paragraphs | and 2 of this Article.

. FAO shall circulate periodicaly the information provided under paragraphs 1, 2, and 3 of this Article to al Parties, and, on request, individu-
dly to any Party. FAO shall also, subject to any restrictions imposed by the Party concerned regarding the distribution of information, provide
such information on request individually to any global, regional or subregional fisheries organization.

. Each Party shall also promptly inform FAO oF-
(a) any additions to the record;
(b) any deletions from the record by reason of-
(i)  the voluntary relinquishment or non-renewal of the fishing authorization by the fishing vessel owner or operator;
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(i) the withdrawal of the fishing authorization issued in respect of the fishing vessdl under paragraph 8 of Article IlI;
(iii) the fact that the fishing vessdl concerned is no longer entitled to fly its flag;
(iv) the scrapping, decommissioning or loss of the fishing vessd concerned; or
(v) any other reason.
6. Where information is given to FAO under paragraph 5 (b) above, the Party concerned shall specify which of the reasons listed in that paragraph
is applicable.
7. Each Party shall inform FAO of
(@) any exemption it has granted under paragraph 2 of Article 11, the number and type of fishing vessd involved and the geographical areas
in which such fishing vessels operate; and
(b) any agreement reached under paragraph 3 of Article I1.

8 (a Each Paty sndl report promptly to FAO dl relevant information regarding any activities of fishing vessds flying its flag that undermine the
effectiveness of international conservation and management measures, including the identity of the fishing vessd or vessds involved and meas-
ures imposed by the Party in respect of such activities. Reports on measures imposed by a Party may be subject to such limitations as may be
required by national legidation with respect to confidentidity, including, in particular, confidentidity regarding measures that are not yet findl.

(b) Each Party, where it has reasonable grounds to believe that afishing vessel not entitled to fly its flag has engaged in any activity that under-
mines the effectiveness of international conservation and management measures, shall draw this to the attention of the flag State con-
cerned and may, as appropriate, draw it to the attention of FAQ. It shall provide the flag State with full supporting evidence and may
provide FAO with asummary of such evidence, FAO shall not circulate such information until such time as the flag State has had an oppor-
tunity to comment on the allegation and evidence submitted, or to object as the case may be.

9. Each Party shall inform FAO of any cases where the Party, pursuant to paragraph 5 (d) of Article |11, has granted an authorization notwith-
standing the provisions of paragraph 5 (&) or 5 (b) of Article 111, The information shall include pertinent data permitting the identification of
the fishing vessel and the owner or operator and, as appropriate, any other information relevant to the Party's decision.

10. FAO shall circulate promptly the information provided under paragraphs 5, 6, 7, 8 and 9 of this Article to al Parties, and, on request, individ-
ually to any Party. FAO shall also, subject to any restrictions imposed by the Party concerned regarding the distribution of information, provide
such information promptly on request individually to any global, regiona or subregional fisheries organization.

11. The Parties shall exchange information relating to the implementation of this Agreement, including through FAO and other appropriate glob-
a, regional and subregional fisheries organizations.
Article VII
COOPERATION WITH DEVELOPING COUNTRIES

The Parties shall cooperate, a a global, regional, subregional or bilateral level, and, as appropriate, with the support of FAO and other interna-
tional or regional organizations, to provide assistance, including technical assistance, to Parties that are developing countries in order to assst
them in fulfilling their obligations under this Agreement.

Article VIII
NON-PARTIES

1. The Parties shall encourage any State not party to this Agreement to accept this Agreement and shall encourage any non-Party to adopt laws
and regulations consistent with the provisions of this Agreement.

2. The Parties shall cooperate in a manner consistent with this Agreement and with international law to the end that fishing vessds entitled to fly
the flags of non-Parties do not engage in activities that undermine the effectiveness of international conservation and management measures.

3. The Parties shall exchange information amongst themselves, either directly or through FAQ, with respect to activities of fishing vessds flying the flags
of non-Parties that undermine the effectiveness of international conservation and management measures.
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Article IX
SETTLEMENT OF DISPUTES

1. Any Party may seek consultations with any other Party or Parties on any dispute with regard to the interpretation or application of the provi-
sions of this Agreement with a view to reaching a mutually satisfactory solution as soon as possible.

2. In the event that the dispute is not resolved through these consultations within a reasonable period of time, the Parties in question shall con-
sult among themselves as soon as possible with a view to having the dispute settled by negotiation, inquiry, mediation, conciliation, arbitra-
tion, judicial settlement or other peaceful means of their own choice.

3. Ay dispute of this character not o resolved shall, with the consent of al Parties to the dispute, be referred for seftlement to the International
Court of Justice, to the International Tribunal for the Law of the Sea upon entry into force of the 1982 United Nations Convention on the Law
of the Sea or to arhitration. In the case of failure to reach agreement on referral to the International Court of Justice, to the International
Tribunal for the Law of the Sea or to arhitration, the Parties shall continue to consult and cooperate with a view to reaching settlement of the
dispute in accordance with the rules of international law relating to the conservation of living marine resources.

Article X
ACCEPTANCE

1. This Agreement shall be open to acceptance by any Member or Associate Member of FAQ, and to any non-member State that is a member of
the United Nations, or of any of the specialized agencies of the United Nations or of the International Atomic Energy Agency.

2. Acceptance of this Agreement shall be effected by the deposit of an instrument of acceptance with the Director-General of FAQ, hereinafter
referred to &s the DirectorGeneral.

3. The Director-Generd shal inform al Parties, al Members and Associate Members of FAO and the Secretary-General of the United Nations of
al instruments of acceptance received.

4. When aregiona economic integration organization becomes a Party to this Agreement, such regional economic integration organization
shall, in accordance with the provisions of Article 11.7 of the FAO Constitution, as appropriate, notify such modifications or clarifications to its
declaration of competence submitted under Article I1.5 of the FAO Contitution as may be necessary in light of its acceptance of this Agreement.
Ary Party to this Agreement may, at any time, request a regional economic integration organization that is a Party to this Agreement to pro-
vide information as to which, as between the regional economic integration organization and its Member States, is responsible for the imple-
mentation of any particular matter covered by this Agreement. The regional economic integration organization shall provide this information
within a reasonable time.

Article X

ENTRY INTO FORCE
1. This Agreement shall enter into force as from the date of receipt by the Director-Genera of the twenty-fifth instrument of acceptance.

2. For the purpose of this Article, an instrument deposited by a regional economic integration organization shall not be counted as additional to
those deposited by member States of such an organization.

Article XII

RESERVATIONS

Acceptance of this Agreement may be made subject to reservations which shall become effective only upon unanimous acceptance by al Parties to
this Agreement. The Director-General shall notify forthwith &l Parties of any reservation. Parties not having replied within three months from the
date of the notification shall be deemed to have accepted the reservation. Failing such acceptance, the State or regional economic integration
organization making the reservation shall not become a Party to this Agreement.
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Article XII1
AMENDMENTS
1. Ary proposal by a Party for the amendment of this Agreement shall be communicated to the Director-Generdl.

2. Any proposed amendment of this Agreement received by the Director-General from a Party shall be presented to aregular or specia session of
the Conference for approval and, if the amendment involves important technical changes or imposes additional obligations on the Parties, it
shall be considered by an advisory committee of specialists convened by FAO prior to the Conference.

3. Notice of any proposed amendment of this Agreement shall be transmitted to the Parties by the Director-Genera not |ater than the time when
the agenda of the session of the Conference at which the matter is to be considered is dispatched.

4. Any such proposed amendment of this Agreement shall require the approval of the Conference and shall come into force as from the thirtieth
day after acceptance by two-thirds of the Parties. Amendments involving new obligations for Parties, however, shall come into force in respect
of each Party only on acceptance by it and as from the thirtieth day after such acceptance. Any amendment shall be deemed to involve new
obligations for Parties unless the Conference, in approving the amendment, decides otherwise by consensus.

5. The instruments of acceptance of amendments involving new obligations shall be deposited with the Director-Genera, who shall inform all
Parties of the receipt of acceptance and the entry into force of amendments.

6. For the purpose of this Article, an instrument deposited by a regional economic integration organization shall not be counted as additional to
those deposited by member States of such an organization.
Article XIV
WITHDRAWAL

Any Party may withdraw from this Agreement at any time after the expiry of two years from the date upon which the Agreement entered into force with
respect to that Party, by giving written notice of such withdrawal to the Director-General who shall immediately inform &l the Parties and the Members
and Associate Members of FAO of such withdrawal. Withdrawal shall become effective at the end of the calendar year following that in which the notice
of withdrawal has been received by the Director-Generd.
Article XV
DUTIES OF THE DEPOSITARY
The Director-General shall be the Depositary of this Agreement. The Depositary shall:
(@) send certified copies of this Agreement to each Member and Associate Member of FAO and to such non-member States as may become party
to this Agreement;
(b) arrange for the registration of this Agreement, upon its entry into force, with the Secretariat of the United Nations in accordance with Article
102 of the Charter of the United Nations;

(c) inform each Member and Associate Member of FAO and any non-member States as may become Party to this Agreement of:
i) instruments of acceptance deposited in accordance with Article X;
i) the date of entry into force of this Agreement in accordance with Article XI;
i) proposals for and the entry into force of amendments to this Agreement in accordance with Article XIII;
iv) withdrawals from this Agreement pursuant to Article XIV.

Article XVI

AUTHENTIC TEXTS

The Arabic, Chinese, English, French, and Spanish texts of this Agreement are equally authentic.
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AGREEMENT FOR THE IMPLEMENTATION OF THE PROVISIONS OF THE UNITED NATIONS CONVENTION
ON THE LAW OF THE SEA OF 10 DECEMBER 1982 RELATING TO THE CONSERVATION AND
MANAGEMENT OF STRADDLING FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS

The States Parties to this Agreement,

Recalling the relevant provisions of the United Nations Convention on the Law of the Sea of 10 December 1982,

Determined to ensure the long-term conservation and sustainable use of straddling fish stocks and highly migratory fish stocks,

Resolved to improve cooperration between States to that end,

Cdlling for more effective enforcement by flag States, port States and coastal Sates of the conservation and management measures adopted for such stocks,

Seking to address in particular the problems identified in chapter 17, programme area C, of Agenda 21 adopted by the United Nations Conference on
Environment and Development, namely, that the management of high seas fisheries is inadequate in many areas and that some resources are overuti-
lized; noting that there are problems of unregulated fishing, over-capitalization, excessve fleet Sz, vess reflagging to escape controls, insufficiently
sective gear, unreliable databases and lack of sufficient cooperation between States,

Committing themselves to responsible fisheries,

Conscious of the need to avoid adverse impacts on the marine environment, preserve biodiversity, maintain the integrity of marine ecosystems and
minimize the risk of long-term or irreversible effects of fishing operations,

Recognizing the need for specific assistance, including financial, scientific and technological assistance, in order that developing States can par-
ticipate effectivly in the conservation, management and sustainable use of straddling fish stocks and highly migratory fish stocks,

Convinced that an agreement for the implementation of the relevant provisions of the Convention would best serve these purposes and contribute
to the maintenance of international peace and security,

Affirming that matters not regulated by the Convention or by this Agreement continue to be governed by the rules and principles of general inter-
national law,

Have agreed as follows:
PART | GENERAL PROVISIONS
Article 1 Use of terms and scope
1. For the purposes of this Agreement:
(@) "Convention" means the United Nations Convention on the Law of the Sea of 10 December 1982;

(b) "conservation and management measures' means measures to conserve and manage one or more species of living marine resources that
are adopted and applied consistent with the relevant rules of international law as reflected in the Convention and this Agreement;

(c) "fish" includes molluscs and crustaceans except those belonging to sedentary species as defined in article 77 of the Convention; and (d)
"arrangement" means a cooperative mechanism established in accordance with the Convention and this Agreement by two or more States
for the purpose, inter alia, of establishing conservation and management measures in a subregion or region for one or more straddling
fish stocks or highly migratory fish stocks.

2. () "States Parties" means States which have consented to be bound by this Agreement and for which the Agreement is in force.
(b) This Agreement applies mutatis mutandis:
(i) toany entity referred to in article 305, paragraph 1 (c), (d) and (g), of the Convention and

(i) subject to article 47, to any entity referred to as an "international organization” in Annex IX, article 1, of the Convention which
becomes a Party to this Agreement, and to that extent "States Parties' refers to those entities.

3 This Agreement applies mutatis mutandis to other fishing entities whose vessds fish on the high seas.
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Artide 2 Objective

The objective of this Agreement is to ensure the long-term conservation and sustainable use of straddling fish stocks and highly migratory fish
stocks through effective implementation of the relevant provisions of the Convention.

Article 3 Application

1. Unless otherwise provided, this Agreement applies to the conservation and management of straddling fish stocks and highly migratory fish
stocks beyond areas under national jurisdiction, except that articles 6 and 7 apply aso to the conservation and management of such stocks
within areas under national jurisdiction, subject to the different legal regimes that apply within areas under national jurisdiction and in areas
beyond national jurisdiction as provided for in the Convention.

2. Inthe exercise of its sovereign rights for the purpose of exploring and exploiting, conserving and managing straddling fish stocks and highly
migratory fish stocks within areas under national jurisdiction, the coastal State shall apply mutatis mutandis the general principles enumer-
aed in article 5.

3. Sates shall give due consideration to the respective capacities of developing States to apply articles 5, 6 and 7 within areas under national juris-
diction and their need for assistance as provided for in this Agreement. To this end, Part VIl applies mutatis mutandis in respect of areas under
national jurisdiction.

Artide 4 Reationship between this Agreement and the Convention.

Nothing in this Agreement shall prejudice the rights, jurisdiction and duties of States under the Convention. This Agreement shall be interpreted
and gpplied in the context of and in a manner consistent with the Convention.

PART 1l CONSERVATION AND MANAGEMENT OF
STRADDLING FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS

Article 5 General principles
In order to conserve and manage straddling fish stocks and highly migratory fish stocks, coastal States and States fishing on the high seas shall,
in giving effect to their duty to cooperate in accordance with the Convention:

(@) adopt measures to ensure long-term sustainability of straddling fish stocks and highly migratory fish stocks and promote the objective of
their optimum utilization;

(b) ensure that such measures are based on the best scientific evidence available and are designed to maintain or restore stocks at levels capa-
ble of producing maximum sustainable yield, as qualified by relevant environmental and economic factors, including the specia require-
ments of developing States, and taking into account fishing patterns, the interdependence of stocks and any generally recommended
international minimum standards, whether subregional, regional or globa;

(c) apply the precautionary approach in accordance with article 6;

(d) assess the impacts of fishing, other human activities and environmental factors on target stocks and species belonging to the same ecosys-
tem or associated with or dependent upon the target stocks;

(e) adopt, where necessary, conservation and management measures for pecies belonging to the same ecosystem or associated with or depend-
ent upon the target stocks, with aview to maintaining or restoring populations of such species above levels at which their reproduction
may become serioudly threatened;

(f) minimize pollution, waste, discards, catch by logt or abandoned gear, catch of non-target species, both fish and non-fish species, (hereinafter
referred to as non-target species) and impacts on associated or dependent species, in particular endangered species, through measures includ-
ing, to the extent practicable, the development and use of sdlective, environmentally safe and codt-effective fishing gear and techniques,

(g) protect biodiversity in the marine environment;

(h) take measures to prevent or eliminate overfishing and excess fishing capacity and to ensure that levels of fishing effort do not exceed those
commensurate with the sustainable use of fishery resources,
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(i) take into account the interests of artisanal and subsistence fishers;

() collect and share, in atimely manner, complete and accurate data concerning fishing activities on, inter dia, vessdl position, catch of target
and non-target spedies and fishing effort, as set out in Annex |, aswell as information from national and international research programmes,

(k) promote and conduct scientific research and develop appropriate technologies in support of fishery conservation and management; and
(1) implement and enforce conservation and management measures through effective monitoring, control and surveillance.

Article 6 Application of the precautionary approach

. States shall apply the precautionary approach widely to conservation, management and exploitation of straddling fish stocks and highly migra-
tory fish stocks in order to protect the living marine resources and preserve the marine environment.

. States shall be more cautious when information is uncertain, unreliable or inadequate. The absence of adequate scientific information shall
not be used as a reason for postponing or failing to take conservation and management measures.

. In implementing the precautionary approach, States shall;

(@) improve decision-making for fishery resource conservation and management by obtaining and sharing the best scientific information
available and implementing improved techniques for dealing with risk and uncertainty;

(b) apply the guidelines set out in Annex Il and determine, on the basis of the best scientific information available, stock-specific reference
points and the action to be taken if they are exceeded,

(c) take into account, inter alia, uncertainties relating to the size and productivity of the stocks, reference points, stock condition in relation
to such reference points, levels and distribution of fishing mortality and the impact of fishing activities on non-target and associated or
dependent species, aswell as existing and predicted oceanic, environmental and socio-economic conditions; and

(d) develop data collection and research programmes to assess the impact of fishing on non-target and associated or dependent species and their
environment, and adopt planswhich are necessary to ensure the conservation of such species and to protect habitats of pecia concern.

. States shall take measures to ensure that, when reference points are approached, they will not be exceeded. In the event that they are exceed-
ed, Sates shall, without delay, take the action determined under paragraph 3 (b) to restore the stocks.

. Where the status of target stocks or non-target or associated or dependent species is of concern, States shall subject such stocks and species to
enhanced monitoring in order to review their status and the efficacy of conservation and management measures. They shall revise those meas-
ures regularly in the light of new information.

. For new or exploratory fisheries, States shall adopt as soon as possible cautious conservation and management measures, including, inter dia,
catch limits and effort limits. Such measures shall remain in force until there are sufficient data to dlow assessment of the impact of the fish-
eries on the long-term sustainability of the stocks, whereupon conservation and management measures based on that assessment shall be
implemented. The latter measures shall, if appropriate, alow for the gradual development of the fisheries.

. If anatural phenomenon has a significant adverse impact on the status of straddling fish stocks or highly migratory fish stocks, States shall
adopt consarvation and management measures on an emergency basis to ensure that fishing activity does not exacerbate such adverse impact.
States shall also adopt such measures on an emergency basis where fishing activity presents a serious threat to the sustainahility of such stocks.
Messures taken on an emergency basis shall be temporary and shall be based on the best scientific evidence available.

Artide 7 Compatibility of conservation and management measures

. Without prejudice to the sovereign rights of coastal States for the purpose of exploring and exploiting, conserving and managing the living

marine resources within areas under national jurisdiction as provided for in the Convention, and the right of al States for their nationals to

engage in fishing on the high seas in accordance with the Convention:

(@) with respect to straddling fish stocks, the relevant coastal States and the States whose nationals fish for such stocks in the adjacent high
seas areashall seek, either directly or through the appropriate mechanisms for cooperation provided for in Part 111, to agree upon the meas-
ures necessary for the conservation of these stocks in the adjacent high seas area;
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(b) with respect to highly migratory fish stocks, the relevant coastal States and other States whose nationals fish for such stocks in the region
shall cooperate, either directly or through the appropriate mechanisms for cooperation provided for in Part 111, with aview to ensuring
conservation and promoting the objective of optimum utilization of such stocks throughout the region, both within and beyond the areas
under national jurisdiction.

2. Consarvation and management measures established for the high seas and those adopted for areas under national jurisdiction shall be com-
patible in order to ensure conservation and management of the straddling fish stocks and highly migratory fish stocks in their entirety. To this
end, coastal States and States fishing on the high seas have a duty to cooperate for the purpose of achieving compatible measures in respect of
such stacks.

In determining compatible conservation and management measures, States shall:

(@) take into account the conservation and management measures adopted and applied in accordance with article 61 of the Convention in
respect of the same stocks by coastal States within areas under national jurisdiction and ensure that measures established in respect of such
stocks for the high seas do not undermine the effectiveness of such measures;

(b) take into account previoudly agreed measures established and applied for the high seas in accordance with the Convention in respect of the
same stocks by relevant coastal States and States fishing on the high sess;

(c) take into account previoudly agreed measures established and applied in accordance with the Convention in respect of the same stocks by
asubregiona or regional fisheries management organization or arrangement;

(d) take into account the biological unity and other biological characteristics of the stocks and the relationships between the distribution of
the stocks, the fisheries and the geographical particularities of the region concerned, including the extent to which the stocks occur and
are fished in areas under national jurisdiction;

(e) take into account the respective dependence of the coastal States and the States fishing on the high seas on the stocks concerned; and
(f) ensure that such measures do not result in harmful impact on the living marine resources as awhole.

3. Ingiving effect to their duty to cooperate, States shall make every effort to agree on compatible conservation and management measures with-
in areasonable period of time.

4. If no agreement can be reached within a reasonable period of time, any of the States concerned may invoke the procedures for the settlement
of disputes provided for in Part VIII.

5. Pending agreement on compatible conservation and management measures, the States concerned, in a spirit of understanding and coopera:
tion, shall make every effart to enter into provisional arrangements of a practical nature. In the event that they are unable to agree on such
arrangements, any of the States concerned may, for the purpose of obtaining provisional measures, submit the dispute to a court or tribuna in
accordance with the procedures for the settlement of disputes provided for in Part VIII.

6. Provisiona arrangements or measures entered into or prescribed pursuant to paragraph 5 shall take into account the provisions of this
Part, shall have due regard to the rights and obligations of all States concerned, shall not jeopardize or hamper the reaching of fina agree-
ment on compatible conservation and management measures and shall be without prejudice to the final outcome of any dispute settle-
ment procedure.

7. Coadtd States shall regularly inform States fishing on the high seas in the subregion or region, either directly or through appropriate subre-
giond or regiona fisheries management organizations or arrangements, or through other appropriate means, of the measures they have
adopted for straddling fish stocks and highly migratory fish stocks within areas under their national jurisdiction.

8. Staesfishing on the high seas shall regularly inform other interested States, either directly or through appropriate subregional or regiona fish-
eries management organizations or arrangements, or through other appropriate means, of the measures they have adopted for regulating the
activities of vessds flying their flag which fish for such stocks on the high sess.
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PART 111 MECHANISMS FOR INTERNATIONAL COOPERATION CONCERNING
STRADDLING FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS

Article 8 Cooperation for conservation and management

. Coadd States and States fishing on the high seas shall, in accordance with the Convention, pursue cooperation in relation to straddling fish ocks
and highly migratory fish stocks either directly or through appropriate subregional or regiona fisheries management organizations or arrange-
ments, taking into account the spedific characteristics of the subregion or region, to ensure effective conservation and management of such stocks.

. States shall enter into consultations in good faith and without delay, particularly where there is evidence that the straddling fish stocks and high-
ly migratory fish stocks concerned may be under threat of over-exploitation or where a new fishery is being developed for such stocks. To this end,
consultations may be initiated a the request of any interested State with aview to establishing appropriate arrangements to ensure conservation
and management of the stocks. Pending agreement on such arrangements, States shall observe the provisions of this Agreement and shall act in
good faith and with due regard to the rights, interests and duties of other Sates.

. Where a subregional or regiona fisheries management organization or arrangement has the competence to establish conservation and man-
agement measures for particular straddling fish stocks or highly migratory fish stocks, States fishing for the stocks on the high seas and rele-
vant coastal States shall give effect to their duty to cooperate by becoming members of such organization or participants in such arrangement,
or by agreeing to apply the conservation and management measures established by such organization or arrangement. States having a real
interest in the fisheries concerned may become members of such organization or participants in such arrangement. The terms of participation
in such organization or arrangement shall not preclude such States from membership or participation; nor shall they be applied in a manner
which discriminates against any State or group of States having area interest in the fisheries concerned.

. Only those States which are members of such an organization or participants in such an arrangement, or which agree to goply the conservation and
management measures established by such organization or arrangement, shall have access to the fishery resources to which those measures aoply.
. Where there is no subregiona or regional fisheries management organization or arrangement to establish conservation and management
measures for aparticular straddling fish stock or highly migratory fish stock, relevant coastal States and States fishing on the high seas for such
stock in the subregion or region shall cooperate to establish such an organization or enter into other appropriate arrangements to ensure con-
servation and management of such stock and shall participate in the work of the organization or arrangement.

. Any State intending to propose that action be taken by an intergovernmental organization having competencewith respect to living resources should,
where such action would have a significant effect on conservation and management measures aready established by a competent subregiona or
regiona fisheries management organization or arrangement, consult through that organization or arrangement with its members or participants.
To the extent practicable, such consultation should take place prior to the submission of the proposal to the intergovernmental organization.

Article 9 Subregional and regional fisheries management organizations and arrangements

. In establishing subregional or regional fisheries management organizations or in entering into subregional or regiona fisheries management

arrangements for straddling fish stocks and highly migratory fish stocks, States shall agree, inter alia, on:

(@ the stocks to which conservation and management measures gpply, taking into account the biological characteristics of the stocks con-
cerned and the nature of the fisheries involved:;

(b) the areaof application, taking into account article 7, paragraph 1, and the characteristics of the subregion or region, including socio-eco-
nomic, geographical and environmental factors,;

(c) the relationship between the work of the new organization or arrangement and the role, objectives and operations of any relevant existing
fisheries management organizations or arrangements; and

(d) the mechanisms by which the organization or arrangement will obtain scientific advice and review the status of the stocks, including,
where appropriate, the establishment of a scientific advisory body.

. States cooperating in the formation of a subregional or regional fisheries management organization or arrangement shall inform other States
which they are aware have ared interest in the work of the proposed organization or arrangement of such cooperation.
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Article 10 Functions of subregional and regional fisheries management organizations and arrangements
In fulfilling their obligation to cooperate through subregional or regional fisheries management organizations or arrangements, States shall:

(@) agree on and comply with conservation and management measures to ensure the long-term sustainability of straddling fish socks and
highly migratory fish stocks;

(b) agree, as appropriate, on participatory rights such as alocations of alowable catch or levels of fishing effort;

(c) adopt and apply any generally recommended international minimum standards for the responsible conduct of fishing operations;

(d) obtain and evaluate scientific advice, review the status of the stocks and assess the impact of fishing on non-target and associated or
dependent species;

(e) agree on standards for collection, reporting, verification and exchange of data on fisheries for the stocks;

(f) compile and disseminate accurate and complete statistical data, as described in Annex |, to ensure that the best scientific evidence is avail-
able, while maintaining confidentiality where appropriate;

(9) promote and conduct scientific assessments of the stocks and relevant research and disseminate the results thereof;

(h) establish appropriate cooperative mechanisms for effective monitoring, control, surveillance and enforcement;

(i) agree on means by which the fishing interests of new members of the organization or new participants in the arrangement will be
accommodated;

() agree on decision-making procedures which facilitate the adoption of conservation and management measures in atimely and effec-
tive manner;

(k) promote the peaceful settlement of disputes in accordance with Part VIII;

() ensure the full cooperation of their relevant national agencies and industries in implementing the recommendations and decisions of the
organization or arrangement; and

(m) give due publicity to the conservation and management measures established by the organization or arrangement.

Artide 11 New members or participants

In determining the nature and extent of participatory rights for new members of a subregional or regional fisheries management organization, or
for new participants in a subregiona or regional fisheries management arrangement, States shall take into account, inter alia:

(@) the status of the straddling fish stocks and highly migratory fish stocks and the existing level of fishing effort in the fishery;
(b) the respective interests, fishing patterns and fishing practices of new and existing members or participants;

(c) the respective contributions of new and existing members or participants to conservation and management of the stocks, to the collection
and provision of accurate data and to the conduct of scientific research on the stocks;

(d) the needs of coastal fishing communities which are dependent mainly on fishing for the stocks;
(6) the needs of coastd States whose economies are overwhelmingly dependent on the exploitation of living marine resources; and
(f) the interests of developing States from the subregion or region in whose areas of national jurisdiction the stocks aso occur.

-~ =

Article 12 Transparency in activities of subregional and regional fisheries
management organizations and arrangements
1. States shall provide for transparency in the decision-making process and other activities of subregional and regiona fisheries management
organizations and arrangements.
2. Representatives from other intergovernmental organizations and representatives from non-governmental organizations concerned with strad-
dling fish stocks and highly migratory fish stocks shall be afforded the opportunity to take part in meetings of subregional and regiona fish-
eries management organizations and arrangements as observers or otherwise, as appropriate, in accordance with the procedures of the
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organization or arrangement concerned. Such procedures shall not be unduly restrictive in this respect. Such intergovernmental organizations
and non-governmental organizations shall have timely access to the records and reports of such organizations and arrangements, subject to
the procedural rules on access to them.

Artide 13 Strengthening of existing organizations and arrangements
States shall cooperate to strengthen existing subregional and regional fisheries management organizations and arrangements in order to improve their
effectiveness in establishing and implementing conservation and management measures for straddling fish stocks and highly migratory fish stocks.

Artide 14 Cadllection and provison of information
and cooperation in scientific research
1. Sates shal ensure that fishing vessds flying their flag provide such information as may be necessary in order to fulfil their obligations under
this Agreement. To this end, States shall in accordance with Annex I

(@) collect and exchange scientific, technical and statistical datawith respect to fisheries for straddling fish stocks and highly migratory fish
socks,

(b) ensure that data are collected in sufficient detail to facilitate effective tock assessment and are provided in atimely manner to fulfil the
requirements of subregional or regional fisheries management organizations or arrangements; and

(c) take appropriate measures to verify the accuracy of such data.
2 Saes shall cooperate, either directly or through subregional or regional fisheries management organizations or arrangements

(@ to agree on the specification of data and the format in which they are to be provided to such organizations or arrangements, taking into
account the nature of the stocks and the fisheries for those stocks; and

(b) to develop and share analytical techniques and stock assessment methodologies to improve measures for the conservation and manage-
ment of straddling fish stocks and highly migratory fish stocks.

3. Conggtent with Part XIII of the Convention, States shall cooperate, either directly or through competent international organizations, to
strengthen scientific research capacity in the fied of fisheries and promote scientific research related to the conservation and management of
gtraddling fish stocks and highly migratory fish stocks for the benefit of al. To this end, a State or the competent international organization
conducting such research beyond areas under national jurisdiction shall actively promote the publication and dissemination to any interested
States of the results of that research and information relating to its objectives and methods and, to the extent practicable, shall facilitate the
participation of scientists from those States in such research.

Artide 15 Endosad and semi-enclosed seas
In implementing this Agreement in an enclosed or semi-enclosed sea, States shall take into account the natural characteristics of that seaand shall
aso act in amanner consistent with Part X of the Convention and other relevant provisions thereof.

Articdle 16 Aress of high seas surrounded entirely by an area
under the national jurisdiction of a sngle Sate

1. Satesfishing for stradaling fish stocks and highly migratory fish stocks in an area of the high seas surrounded entirely by an areaunder the nation-
d juritiction of asingle State and the latter State shall cooperate to establish conservation and management measures in respect of those stocks
in the high seas area. Having regard to the natural characteristics of the area, States shall pay speciad attention to the establishment of compati-
ble conservation and management measures for such stocks pursuant to article 7. Measures taken in respect of the high seas shall take into account
the rights, duties and interests of the coastal State under the Convention, shall be based on the best scientific evidence available and shall aso take
into account any conservation and management measures adopted and applied in respect of the same stocks in accordance with article 61 of the
Convention by the coastd State in the area under nationa jurisdiction. States shall dso agree on measures for monitoring, control, surveillance
and enforcement to ensure compliance with the conservation and management measures in respect of the high sess.

2. Pursuant to article 8, States shall act in good faith and make every effort to agree without delay on conservation and management measures to be
aoplied in the carrying out of fishing operations in the area referred to in paragraph 1. If, within areasonable period of time, the fishing States con-
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cerned and the coastal Stete are unable to agree on such measures, they shall, having regard to paragraph 1, apply article 7, paragraphs 4, 5 and 6,
relating to provisional arrangements or measures. Pending the establishment of such provisona arrangements or measures, the States concerned
shall take measures in repect of vessds flying their flag in order that they not engage in fisheries which could undermine the stocks concerned.

PART IV NON-MEMBERS AND NON-PARTICIPANTS

Article 17 Non-members of organizations and
non-participants in arrangements

1. A State which is not a member of a subregiona or regional fisheries management organization or is not a participant in a subregiona or
regional fisheries management arrangement, and which does not otherwise agree to apply the conservation and management measures estab-
lished by such organization or arrangement, is not discharged from the obligation to cooperate, in accordance with the Convention and this
Agreement, in the conservation and management of the relevant straddling fish stocks and highly migratory fish stocks.

2. Such State shall not authorize vessds flying its flag to engage in fishing operations for the straddling fish stocks or highly migratory fish stocks
which are subject to the conservation and management measures established by such organization or arrangement.

3. Staeswhich are members of a subregional or regiona fisheries management organization or participants in a subregional or regional fish-
eries management arrangement shall, individually or jointly, request the fishing entities referred to in article 1, paragraph 3, which have fish-
ing vessds in the relevant area to cooperate fully with such organization or arrangement in implementing the conservation and management
measures it has established, with aview to having such measures applied de facto as extensively as possible to fishing activities in the relevant
area. Such fishing entities shall enjoy benefits from participation in the fishery commensurate with their commitment to comply with conser-
vation and management measures in respect of the stocks.

4. Stateswhich are members of such organization or participants in such arrangement shall exchange information with respect to the activities
of fishing vessds flying the flags of States which are neither members of the organization nor participants in the arrangement and which are
engaged in fishing operations for the refevant stocks. They shall take measures consistent with this Agreement and international law to deter
activities of such vessds which undermine the effectiveness of subregional or regional conservation and management measures.

PART V DUTIES OF THE FLAG STATE

Article 18 Duties of the flag State

1. A State whose vessds fish on the high seas shall take such measures as may be necessary to ensure that vessdls flying its flag comply with sub-
regional and regional conservation and management measures and that such vessels do not engage in any activity which undermines the effec-
tiveness of such measures.

2. A State shall authorize the use of vessdls flying its flag for fishing on the high seas only where it is able to exercise effectively its responsibilities
in respect of such vessds under the Convention and this Agreement.

3. Measures to be taken by a State in respect of vessds flying its flag shall include;

(@ control of such vessds on the high seas by means of fishing licences, authorizations or permits, in accordance with any applicable proce-
dures agreed at the subregional, regiona or globad leve;

(b) establishment of regulations:

(i) to apply terms and conditions to the licence, authorization or permit sufficient to fulfil any subregional, regiona or global obliga:
tions of the flag Sate;

(i) to prohibit fishing on the high seas by vessdswhich are not duly licensed or authorized to fish, or fishing on the high seas by vesds
otherwise than in accordance with the terms and conditions of a licence, authorization or permit;

(iii to require vessds fishing on the high seas to carry the licence, authorization or permit on board at al times and to produce it on
demand for inspection by a duly authorized person; and

(iv) to ensure that vessdls flying its flag do not conduct unauthorized fishing within areas under the national jurisdiction of other States;
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(c) establishment of a national record of fishing vessdls authorized to fish on the high seas and provision of access to the information con-
tained in that record on request by directly interested States, taking into account any national laws of the flag Sate regarding the release
of such information;

(d) requirements for marking of fishing vessdls and fishing gear for identification in accordance with uniform and internationally recogniz-
able vesed and gear marking systems, such as the Food and Agriculture Organization of the United Nations Standard Specifications for the
Marking and Identification of Fishing Vesds

(e) requirements for recording and timely reporting of vessdl position, catch of target and non-target species, fishing effort and other relevant
fisheries data in accordance with subregional, regional and global standards for collection of such data;

(f) requirements for verifying the catch of target and non-target species through such means as observer programmes, ingpection schemes,
unloading reports, supervision of transshipment and monitoring of landed catches and market statistics;

(g) monitoring, control and surveillance of such vessdls, their fishing operations and related activities by, inter alia
(i)  the implementation of national inspection schemes and subregional and regional schemes for cooperation in enforcement pursuant

to articles 21 and 22, including requirements for such vessdls to permit access by duly authorized ingpectors from other States;

(i) the implementation of national observer programmes and subregional and regional observer programmes in which the flag State is
aparticipant, including requirements for such vessdls to permit access by observers from other States to carry out the functions agreed
under the programmes; and

(iii) the development and implementation of vessdl monitoring systems, including, as appropriate, satellite transmitter systems, in accordance
with any national programmes and those which have been subregionaly, regionally or globaly agreed among the States concerned;

(h) regulation of transshipment on the high seas to ensure that the effectiveness of conservation and management measures is not under-
mined; and

(i) regulation of fishing activities to ensure compliance with subregional, regional or global measures, including those aimed at minimizing
catches of non-target species.

4. Where there is a subregionally, regionally or globaly agreed system of monitoring, control and surveillance in effect, States shall ensure that
the measures they impose on vessds flying their flag are compatible with that system.
PART VI COMPLIANCE AND ENFORCEMENT

Article 19 Compliance and enforcement by the flag State
1. A State shall ensure compliance by vessds flying its flag with subregional and regional conservation and management measures for straddling
fish stocks and highly migratory fish stocks. To thisend, that State shall:
(@) enforce such measures irrespective of where violations occur;

(b) invedtigate immediately and fully any aleged violation of subregional or regional conservation and management measures, which may
include the physical ingpection of the vessdls concerned, and report promptly to the State alleging the violation and the relevant subre-
giona or regiona organization or arrangement on the progress and outcome of the investigation;

(c) require any vesH flying its flag to give information to the investigating authority regarding vessdl position, catches, fishing gear, fishing
operations and related activities in the area of an aleged violation;

(d) if satified that sufficient evidence is available in respect of an alleged violation, refer the case to its authorities with a view to instituting
proceedings without delay in accordance with its laws and, where appropriate, detain the vessel concerned; and

(e) ensure that, where it has been established, in accordance with its laws, avessd has been involved in the commission of aserious violation
of such measures, the vessdl does not engage in fishing operations on the high seas until such time as al outstanding sanctions imposed
by the flag State in respect of the violation have been complied with.

2. Allinvedtigations and judicia proceedings shall be carried out expeditioudly. Sanctions applicable in respect of violations shall be adequate in sever-
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ity to be effective in securing compliance and to discourage violationswherever they occur and shall deprive offenders of the benefits accruing from
their illegal activities. Measures applicable in respect of masters and other officers of fishing vessds shall include provisions which may permit,
inter dia, refusa, withdrawal or suspension of authorizations to serve as masters or officers on such vessds.

Article 20 International cooperation in enforcement

1. Satesshall cooperate, either directly or through subregional or regiona fisheries management organizations or arrangements, to ensure compli-
ance with and enforcement of subregional and regional conservation and management measures for straddling fish stocks and highly migratory
fish docks.

2. Aflag State conducting an investigation of an aleged violation of conservation and management measures for straddling fish stocks or high-
ly migratory fish stocks may request the assistance of any other State whose cooperation may be useful in the conduct of that investigation. Al
States shall endeavour to meet reasonable requests made by aflag State in connection with such investigations.

3. A flag State may undertake such investigations directly, in cooperation with other interested States or through the relevant subregional or
regional fisheries management organization or arrangement. Information on the progress and outcome of the investigations shall be provid-
ed to al States having an interest in, or afected by, the alleged violation.

4. States shall assst each other in identifying vessds reported to have engaged in activities undermining the effectiveness of subregional, region-
d or global conservation and management measures.

5. States shall, to the extent permitted by national laws and regulations, establish arrangements for making available to prosecuting authorities
in other States evidence relating to aleged violations of such measures.

6. Where there are reasonable grounds for believing that avessd on the high seas has been engaged in unauthorized fishing within an area under the
jurisdiction of acoastd State, the flag State of that vessd, a the request of the coastal State concerned, shall immediately and fully investigate the
matter. The flag State shall cooperate with the coastal State in taking appropriate enforcement action in such cases and may authorize the relevant
authorities of the coastal State to board and inspect the vessd on the high seas. This paragraph iswithout prejudice to article 111 of the Convention.

7. States Parties which are members of a subregional or regional fisheries management organization or participants in a subregional or region-
a fisheries management arrangement may take action in accordance with international law, including through recourse to subregional or
regional procedures established for this purpose, to deter vessels which have engaged in activities which undermine the effectiveness of or oth-
erwise violate the conservation and management measures established by that organization or arrangement from fishing on the high seas in
the subregion or region until such time as appropriate action is taken by the flag State.

Article 21 Subregional and regional cooperation in enforcement

1. Inany high seas area covered by asubregional or regional fisheries management organization or arrangement, a State Party which is amem-
ber of such organization or aparticipant in such arrangement may, through its duly authorized inspectors, board and inspect, in accordance
with paragraph 2, fishing vessds flying the flag of another State Party to this Agreement, whether or not such State Party is dso a member of
the organization or aparticipant in the arrangement, for the purpose of ensuring compliance with conservation and management measures
for straddling fish stocks and highly migratory fish stocks established by that organization or arrangement.

2. Sates shdl establish, through subregional or regiond fisheries management organizations or arrangements, procedures for boarding and inspec-
tion pursuant to paragraph 1, aswell as procedures to implement other provisions of this article. Such procedures shall be congistent with this arti-
cle and the basic procedures st out in article 22 and shall not discriminate against non-members of the organization or non-participants in the
arrangement. Boarding and inspection aswell as any subsequent enforcement action shall be conducted in accordance with such procedures. Sates
shall give due publicity to procedures established pursuant to this paragraph.

3. If, within two years of the adoption of this Agreement, any organization or arrangement has not established such procedures, boarding and
inspection pursuant to paragraph 1, as wel as any subsequent enforcement action, shall, pending the establishment of such procedures, be
conducted in accordance with this article and the basic procedures set out in article 22,

4. Prior to taking action under this article, inspecting States shall, either directly or through the relevant subregional or regiond fisheries management
organization or arrangement, inform al States whose vessdls fish on the high seas in the subregion or region of the form of identification issued to
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their duly authorized ingpectors. The vessdls used for boarding and ingpection shall be clearly marked and identifiable as being on government serv-
ice. At the time of becoming a Party to this Agreement, a State shall designate an appropriate authority to receive notifications pursuant to this article
and shall give due publicity of such designation through the relevant subregional or regional fisheries management organization or arrangement.

5. Where, following aboarding and inspection, there are clear grounds for believing that avessdl has engaged in any activity contrary to the con-
servation and management measures referred to in paragraph 1, the inspecting State shall, where appropriate, secure evidence and shall
promptly notify the flag State of the aleged violation.

6. The flag State shall respond to the notification referred to in paragraph 5 within three working days of its receipt, or such other period as may
be prescribed in procedures established in accordance with paragraph 2, and shal either;

(@) furfil, without delay, its obligations under article 19 to investigate and, if evidence so warrants, take enforcement action with repect to the ves:
&, inwhich case it shall promptly inform the inspecting State of the results of the investigation and of any enforcement action taken; or

(b) authorize the inspecting State to investigate.

7. Where the flag State authorizes the inspecting State to investigate an aleged violation, the inspecting State shall, without delay, communicate
the results of that investigation to the flag State. The flag State shall, if evidence so warrants, fulfil its obligations to take enforcement action
with respect to the vessd. Alternatively, the flag State may authorize the inspecting State to take such enforcement action as the flag State may
Specify with respect to the vessel, congistent with the rights and obligations of the flag State under this Agreement.

8. Where, following boarding and inspection, there are clear grounds for believing that a vessd has committed a serious violation, and the flag
State has either failed to respond or failed to take action as required under paragraphs 6 or 7, the inspectors may remain on board and secure
evidence and may require the master to assigt in further investigation including, where appropriate, by bringing the vessd without delay to the
nearest appropriate port, or to such other port as may be specified in procedures established in accordance with paragraph 2. The inspecting
State shall immediately inform the flag State of the name of the port to which the vess is to proceed. The inspecting State and the flag State
and, as appropriate, the port State shall take all necessary steps to ensure the well-being of the crew regardless of their nationality.

9. The inspecting State shall inform the flag State and the relevant organization or the participants in the relevant arrangement of the results of
any further investigation.

10. Theinspecting State shall require itsingpectors to ohserve generally accepted international regulations, procedures and practices relating to the
sdety of the vessd and the crew, minimize interference with fishing operations and, to the extent practicable, avoid action which would adverse-
ly affect the quality of the catch on board. The inspecting State shall ensure that boarding and inspection is not conducted in a manner that
would congtitute harassment of any fishing vessd.

11. For the purposes of this article, a serious violation means:

(@ fishing without avalid licence, authorization or permit issued by the flag State in accordance with article 18, paragraph 3 (a);

(b) failing to maintain accurate records of catch and catch-related data, as required by the relevant subregional or regional fisheries man-
agement organization or arrangement, or serious misreporting of catch, contrary to the catch reporting requirements of such organiza-
tion or arrangement;

(c) fishing in aclosed area, fishing during a closed season or fishing without, or &fter attainment of, a quota established by the relevant sub-
regional or regional fisheries management organization or arrangement;

(d) directed fishing for a stock which is subject to a moratorium or for which fishing is prohibited;

(&) using prohibited fishing gear;

(f) fasfying or concealing the markings, identity or registration of afishing vessd;

(9) concedling, tampering with or disposing of evidence relating to an investigation;

(h) multiple violations which together constitute a serious disregard of conservation and management measures; or
(

i) such other violations as may be specified in procedures established by the relevant subregional or regional fisheries management organi-
zation or arrangement.
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12, Notwithstanding the other provisions of this article, the flag State may, a any time, take action to fulfil its obligations under aticle 19 with
respect to an aleged violation. Where the vesd is under the direction of the inspecting State, the inspecting State shall, at the request of the
flag State, release the vesH to the flag State along with full information on the progress and outcome of its investigation.

13. This article iswithout prejudice to the right of the flag State to take any measures, including proceedings to impose penalties, according to its laws.

14. This article goplies mutatis mutandis to boarding and inspection by a State Party which is a member of a subregional or regiona fisheries
management organization or a participant in a subregional or regional fisheries management arrangement and which has clear grounds for
believing that a fishing vessd flying the flag of another State Party has engaged in any activity contrary to relevant conservation and manage-
ment measures referred to in paragraph 1 in the high seas area covered by such organization or arrangement, and such vessd has subsequently,
during the same fishing trip, entered into an area under the national jurisdiction of the inspecting State.

15. Where a subregional or regional fisheries management organization or arrangement has established an aternative mechanism which efec-
tively discharges the obligation under this Agreement of its members or participants to ensure compliance with the conservation and manage-
ment measures established by the organization or arrangement, members of such organization or participants in such arrangement may agree
to limit the application of paragraph 1 as between themselves in respect of the conservation and management measures which have been estab-
lished in the relevant high sees area.

16. Action taken by States other than the flag State in respect of vessds having engaged in activities contrary to subregional or regional conserva
tion and management measures shal be proportionate to the seriousness of the violation.

17. Where there are reasonable grounds for suspecting that afishing vessdl on the high sess is without nationality, a State may board and inspect
the vessd. Where evidence so warrants, the State may take such action as may be appropriate in accordance with international law.

18, States shall be liable for damage or loss attributable to them arising from action taken pursuant to this article when such action is unlawful
or exceeds that reasonably required in the light of available information to implement the provisions of this article.

Article 22 Basic procedures for boarding and inspection pursuant to article 21
1. The inspecting State shall ensure that its duly authorized inspectors:

(@) present credentials to the master of the vessd and produce a copy of the text of the relevant conservation and management measures or
rules and regulations in force in the high seas areain question pursuant to those measures;

(b) initiate notice to the flag State at the time of the boarding and inspection;
(c) do not interfere with the master's ahility to communicate with the authorities of the flag State during the boarding and inspection;

(d) provide acopy of areport on the boarding and inspection to the master and to the authorities of the flag State, noting therein any objec-
tion or statement which the master wishes to have included in the report;

(e promptly leave the vessd following completion of the inspection if they find no evidence of a serious violation; and

(f) avoid the use of force except when and to the degree necessary to ensure the safety of the ingpectors and where the inspectors are obstruct-
ed in the execution of their duties. The degree of force used shall not exceed that reasonably required in the circumstances.

2. The duly authorized inspectors of an ingpecting State shall have the authority to ingpect the vessd, its licence, gear, equipment, records, facilities,
fish and fish products and any relevant documents necessary to verify compliance with the relevant conservation and management measures.

3. The flag State shall ensure that vessdl masters:

a) accept and facilitate prompt and safe boarding by the inspectors;

b) cooperate with and assist in the inspection of the vessdl conducted pursuant to these procedures;

) do not obgtruct, intimidate or interfere with the ingpectors in the performance of their duties;

d) alow the inspectors to communicate with the authorities of the flag State and the inspecting State during the boarding and inspection;
€) provide reasonable facilities, including, where appropriate, food and accommodation, to the ingpectors; and

f) facilitate sdfe disembarkation by the inspectors.

—_— o~ o~ o~ o~ —
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. Inthe event that the master of avesd refuses to accept boarding and ingpection in accordance with this article and article 21, the flag State shall,
exoept in circumstances where, in accordance with generally acoepted international regulations, procedures and practices relating to sfety at sea, it
is necessary to delay the boarding and inspection, direct the master of the vessdl to submit immediately to boarding and inspection and, if the mas-
ter does not comply with such direction, shall suspend the vessdl's authorization to fish and order the vessd to return immediately to port. The flag
State shall advise the inspecting State of the action it has taken when the circumstances referred to in this paragraph arise.

Article 23 Measures taken by a port State

. A port State has the right and the duty to take measures, in accordance with international law, to promote the effectiveness of subregional,
regional and global conservation and management measures. When taking such measures a port State shall not discriminate in form or in
fact againgt the vessds of any State.

. A port State may, inter aia, inspect documents, fishing gear and catch on board fishing vessdls, when such vessds are voluntarily in its ports
or & its offshore terminals.

. States may adopt regulations empowering the relevant national authorities to prohibit landings and transshipments where it has been estab-
lished that the catch has been taken in amanner which undermines the effectiveness of subregional, regional or global conservation and man-
agement measures on the high sess.

. Nothing in this article afects the exercise by States of their sovereignty over ports in their territory in accordance with international law.
PART VII REQUIREMENTS OF DEVELOPING STATES

Article 24 Recognition of the special requirements of developing States

. States shall give full recognition to the special requirements of developing States in relation to conservation and management of straddling fish

stocks and highly migratory fish stocks and development of fisheries for such stocks. To this end, States shall, either directly or through the

United Nations Development Programme, the Food and Agriculture Organization of the United Nations and other specialized agencies, the

Globa Environment Facility, the Commission on Sustainable Development and other appropriate international and regional organizations and

hodies, provide assistance to developing States.

. In giving fett to the duty to cooperate in the establishment of conservation and management measures for stradaling fish stocks and highly

migratory fish socks, States shall take into account the specid requirements of developing States, in particular:

(@ the vulnerahility of developing States which are dependent on the exploitation of living marine resources, including for meeting the nutri-
tiona requirements of their populations or parts thereof;

(b) the need to avoid adverse impacts on, and ensure access to fisheries by, subsistence, small-scale and artisana fishers and women fishworkers,
aswdll as indigenous peaple in developing States, particularly small island developing States; and

(c) the need to ensure that such measures do not result in transferring, directly or indirectly, a disproportionate burden of conservation action
onto developing Stetes.

Article 25 Forms of cooperation with developing States
. States shall cooperate, either directly or through subregional, regional or globa organizations:

(@) to enhance the ability of developing States, in particular the least-developed among them and small island developing States, to conserve
and manage straddling fish stocks and highly migratory fish stocks and to develop their own fisheries for such stocks;

(b) to asdst developing States, in particular the least-developed among them and small island developing States, to enable them to participate
in high seas fisheries for such stocks, including facilitating access to such fisheries subject to articles 5 and 11; and

(c) tofacilitate the participation of developing States in subregional and regional fisheries management organizations and arrangements.

. Cooperation with developing States for the purposes st out in this article shall include the provision of financial assistance, assistance relating to
human resources development, technical assistance, trangfer of technology, including through joint venture arrangements, and advisory and con-
Sultetive services.
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3. Such assistance shall, inter alia, be directed specificaly towards:

(@) improved conservation and management of straddling fish stocks and highly migratory fish stocks through collection, reporting, verifica-
tion, exchange and analysis of fisheries data and related information;

(b) stock assessment and scientific research; and

(c) monitoring, control, surveillance, compliance and enforcement, including training and capacity-building at the loca level, development
and funding of national and regional observer programmes and access to technology and equipment.

Article 26 Special assistance in the implementation of this Agreement
1. States shall cooperate to establish specia funds to assist developing States in the implementation of this Agreement, including assisting devel-
oping States to meet the costs involved in any proceedings for the settlement of disputes to which they may be parties.
2. Staes and international organizations should assist developing States in establishing new subregional or regiona fisheries management
organizations or arrangements, or in strengthening existing organizations or arrangements, for the conservation and management of strad-
dling fish stacks and highly migratory fish stocks.

PART VIII PEACEFUL SETTLEMENT OF DISPUTES

Artide 27 Obligation to settle disputes by peaceful means
States have the obligation to settle their disputes by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to region-
a agencies or arrangements, or other peaceful means of their own choice.

Artide 28 Prevention of disputes

States shall cooperate in order to prevent disputes. To thisend, States shall agree on efficient and expeditious decision-making procedures within subre-
giona and regiona fisheries management organizations and arrangements and shall strengthen existing decision-making procedures as necessary.

Artide 29 Disputes of a technical nature

Where adispute concerns amatter of atechnical nature, the States concerned may refer the dispute to an ad hoc expert panel established by them.
The panel shall confer with the States concerned and shall endeavour to resolve the dispute expeditiously without recourse to binding procedures
for the settlement of disputes.

Article 30 Procedures for the settlement of disputes

1. The provisions relating to the settlement of disputes set out in Part XV of the Convention apply mutatis mutandis to any dispute between States
Parties to this Agreement concerning the interpretation or application of this Agreement, whether or not they are also Parties to the Convention.

2. The provisions relating to the settlement of disputes st out in Part XV of the Convention apply mutatis mutandis to any dispute between States
Parties to this Agreement concerning the interpretation or application of asubregional, regional or global fisheries agreement relating to strad-
dling fish stocks or highly migratory fish stocks to which they are parties, including any dispute concerning the conservation and management
of such stocks, whether or not they are also Parties to the Convention.

3. Ay procedure acoepted by a Sate Party to this Agreement and the Convention pursuant to article 287 of the Convention shall goply to the settlement
of disputes under this Part, unless that State Party, when signing, ratifying or acceding to this Agreement, or at any time thereefter, has accepted
another procedure pursuant to article 287 for the settlement of disputes under this Part. 4. A Sate Party to this Agreement which isnot a Party to the
Convention, when signing, ratifying or acceding to this Agreement, or & any time thereafter, shall be free to choose, by means of awritten declara-
tion, one or more of the means set out in article 287, paragraph 1, of the Convention for the settlement of disputes under this Part. Artide 287 shall
aoply to such adeclaration, aswell as to any dispute towhich such State is a party which is not covered by adeclaration in force. For the purposes
of conciliation and arbitration in accordance with Annexes V, VII and VIII to the Convention, such State shall be entitled to nominate conciliators,
arbitrators and experts to be included in the ligts referred to in Annex V, article 2, Annex VII, article 2, and Annex VI, article 2, for the settlement of
disputes under this Part. 5. Any court or tribunal to which a dispute has been submitted under this Part shall apply the relevant provisions of the
Convention, of this Agreement and of any relevant subregional, regiona or globd fisheries agreement, aswell as generally accepted standards for
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the conservation and management of living marine resources and other rules of international law not incompatible with the Convention, with a
view to ensuring the conservation of the straddling fish stocks and highly migratory fish stocks concerned.

Artide 31 Provisonal measures

1. Pending the settlement of adispute in accordance with this Part, the parties to the dispute shall make every effort to enter into provisiond arrange-
ments of a practical nature. 2. Without prejudice to article 290 of the Convention, the court or tribunal to which the dispute has been submitted
under this Part may prescribe any provisiond measures which it considers appropriate under the circumstances to preserve the respective rights of
the parties to the dispute or to prevent damage to the stocks in question, as well as in the circumstances referred to in article 7, paragraph 5, and
article 16, paragraph 2.3. A State Party to this Agreement which isnot a Party to the Convention may declare that, notwithstanding article 290, para-
graph 5, of the Convention, the International Tribunal for the Law of the Sea shall not be entitled to prescribe, modify or revoke provisiona meas-
ures without the agreement of such State.

Artide 32 Limitations on applicability of
procedures for the settlement of disputes
Article 297, paragraph 3, of the Convention applies aso to this Agreement.

PART IX NON-PARTIES TO THIS AGREEMENT
Article 33 Non-parties to this Agreement
1. States Parties shall encourage non-partiesto this Agreement to become parties thereto and to adopt laws and regulations congistent with its provisions.

2. States Parties shall take measures consistent with this Agreement and international law to deter the activities of vessds flying the flag of non-
parties which undermine the effective implementation of this Agreement.

PART X GOOD FAITH AND ABUSE OF RIGHTS

Article 34 Good faith and abuse of rights

States Parties shall fulfil in good faith the obligations assumed under this Agreement and shall exercise the rights recognized in this Agreement in a
manner which would not congtitute an abuse of right.

Part XI RESPONSIBILITY AND LIABILITY

Article 35 Responsibility and liability
States Parties are ligble in accordance with international law for damage or loss attributable to them in regard to this Agreement.

PART XII REVIEW CONFERENCE

Article 36 Review conference

1. Four years dter the date of entry into force of this Agreement, the Secretary-General of the United Nations shall convene a conference with a
view to assessing the effectiveness of this Agreement in securing the conservation and management of straddling fish stocks and highly migra-
tory fish stocks. The Secretary-General shall invite to the conference al States Parties and those States and entities which are entitled to become
parties to this Agreement as well as those intergovernmental and non-governmental organizations entitled to participate as observers.

2. The conference shall review and assess the adequacy of the provisions of this Agreement and, if necessary, propose means of strengthening the
substance and methods of implementation of those provisions in order better to address any continuing problems in the conservation and man-
agement of straddling fish stocks and highly migratory fish stocks.

PART XIIl FINAL PROVISIONS
Article 37 Signature

This Agreement shall be open for signature by al States and the other entities referred to in article 1, paragraph 2(b), and shall remain open for sig-
nature a United Nations Headquarters for twelve months from the fourth of December 1995.
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Artide 38 Ratification

This Agreement is subject to ratification by States and the other entities referred to in article 1, paragraph 2(b). The instruments of ratification shall
be deposited with the Secretary-General of the United Nations.

Artide 39 Accesson
This Agreement shall remain open for accession by States and the other entities referred to in article 1, paragraph 2(b). The instruments of acces-
sion shall be deposited with the Secretary-General of the United Nations.

Article 40 Entry into force
1. This Agreement shall enter into force 30 days after the date of deposit of the thirtieth instrument of ratification or accession.

2. For each State or entity which ratifies the Agreement or accedes thereto after the deposit of the thirtieth instrument of ratification or accession,
this Agreement shall enter into force on the thirtieth day following the deposit of its instrument of ratification or accession.

Article 41 Provisional application
1. ThisAgreement shall be applied provisionaly by a State or entity which consents to its provisional gpplication by so notifying the depositary in writ-
ing. Such provisiona application shall become effective from the date of receipt of the notification.
2. Provisond application by a State or entity shall terminate upon the entry into force of this Agreement for that State or entity or upon notification
by that State or entity to the depositary inwriting of its intention to terminate provisiona application.

Artide 42 Reservations and exceptions
No reservations or exceptions may be made to this Agreement.

Artide 43 Declarations and satements
Article 42 does not preclude a Sate or entity, when signing, ratifying or acceding to this Agreement, from making declarations or statements, how-
ever phrased or named, with aview, inter alia, to the harmonization of its laws and regulations with the provisions of this Agreement, provided
that such declarations or statements do not purport to exclude or to modify the legal effect of the provisions of this Agreement in their application
to that State or entity.

Artide 44 Rdation to other agreements

1. This Agreement shall not ater the rights and obligations of States Parties which arise from other agreements compatible with this Agreement
and which do not afect the enjoyment by other States Parties of their rights or the performance of their obligations under this Agreement.

2. Two or more States Parties may conclude agreements modifying or suspending the operation of provisions of this Agreement, applicable sole-
ly to the relations between them, provided that such agreements do not relate to a provision derogation from which is incompatible with the
effective execution of the object and purpose of this Agreement, and provided further that such agreements shall not afect the application of
the basic principles embodied herein, and that the provisions of such agreements do not afect the enjoyment by other States Parties of their
rights or the performance of their obligations under this Agreement.

3. Staes Parties intending to conclude an agreement referred to in paragraph 2 shal notify the other States Parties through the depositary of this
Agreement of their intention to conclude the agreement and of the modification or suspension for which it provides.
Artide 45 Amendment

1. A State Party may, by written communication addressed to the Secretary-Generd of the United Nations, propose amendments to this Agreement
and request the convening of a conference to consider such proposed amendments. The Secretary-Generd shall circulate such communication to
al States Parties. If, within sx months from the date of the circulation of the communication, not less than one half of the States Parties reply
favourably to the request, the Secretary-General shall convene the conference.

2. The decision-making procedure applicable at the amendment conference convened pursuant to paragraph 1 shall be the same as that appli-
cable a the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks, unless otherwise decided by the conference.

100



Achieving Sustainable Fisheries

LUNSQIIE The UN Fish Stocks Agreement (cont'd)

The conference should make every effort to reach agreement on any amendments by way of consensus and there should be no voting on them
until al efforts a consensus have been exhausted.

. Once adopted, amendments to this Agreement shall be open for signature a United Nations Headquarters by States Parties for twelve months
from the date of adoption, unless otherwise provided in the amendment itself.

. Articles 38, 39, 47 and 50 gpply to al amendments to this Agreement.

5. Amendments to this Agreement shall enter into force for the States Parties ratifying or acceding to them on the thirtieth day following the deposit

of instruments of ratification or accession by two thirds of the States Parties. Theresfter, for each State Party ratifying or acceding to an amend-
ment after the deposit of the required number of such instruments, the amendment shall enter into force on the thirtieth day following the
deposit of its instrument of ratification or accession.

. An amendment may provide that a smaller or a larger number of ratifications or accessions shall be required for its entry into force than are
required by this article.

. A State which becomes a Party to this Agreement &fter the entry into force of amendments in accordance with paragraph 5 shall, failing an
expression of a different intention by that State:

(@) be conddered as aParty to this Agreement as so amended; and
(b) be considered as a Party to the unamended Agreement in relation to any State Party not bound by the amendment.

Artide 46 Denunciation

. A State Party may, by written notification addressed to the Secretary-General of the United Nations, denounce this Agreement and may indicate
its reasons. Failure to indicate reasons shall not afect the validity of the denunciation. The denunciation shall take effect one year dter the
date of receipt of the notification, unless the notification specifies a later date.

. The denunciation shall not in any wey dfect the duty of any State Party to fulfil any obligation embodied in this Agreement to which it would
be subject under international law independently of this Agreement.
Artide 47 Participation by international organizations

. In caseswhere an international organization referred to in Annex IX, article 1, of the Convention does not have competence over al the mat-
ters governed by this Agreement, Annex IX to the Convention shall apply mutatis mutandis to participation by such international organization
in this Agreement, except that the following provisions of that Annex shall not apply:

(@ article 2, fird sentence; and

(b) aticle 3, paragraph 1. 2. In cases where an international organization referred to in Annex X, article 1, of the Convention has compe-
tence over al the matters governed by this Agreement, the following provisions shall apply to participation by such international organi-
zation in this Agreement:

(@) at the time of signature or accession, such international organization shall make a declaration stating:
(i) that it has competence over al the matters governed by this Agreement;

(ii) that, for this reason, its member States shall not become States Parties, except in respect of their territories for which the internation-
a organization has no responghility; and

(iii) that it accepts the rights and obligations of States under this Agreement;

(b) participation of such an international organization shall in no case confer any rights under this Agreement on member States of the inter-
national organization;

(c) in the event of a conflict between the obligations of an international organization under this Agreement and its obligations under the
agreement establishing the international organization or any acts relating to it, the obligations under this Agreement shall prevalil.
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Article 48 Annexes

1. The Annexes form an integral part of this Agreement and, unless expresdy provided otherwise, a reference to this Agreement or to one of its
Parts includes a reference to the Annexes relating thereto.

2. The Annexes may be revised from time to time by States Parties. Such revisions shall be based on scientific and technical considerations.
Notwithstanding the provisions of article 45, if arevision to an Annex is adopted by consensus at a meeting of States Parties, it shall be
incorporated in this Agreement and shall take effect from the date of its adoption or from such other date as may be specified in the revi-
sion. If arevision to an Annex is not adopted by consensus at such a meeting, the amendment procedures set out in article 45 shall goply.

Artide 49 Depostary
The Secretary-Generdl of the United Nations shall be the depositary of this Agreement and any amendments or revisions thereto.

Artide 50 Authentic texts
The Arabic, Chinese, English, French, Russian and Spanish texts of this Agreement are equally authentic.
IN WITNESS WHEREOF, the undersigned Plenipotentiaries, being duly authorized thereto, have signed this Agreement.

OPENED FOR SGNATURE a New York, thisfourth day of December, one thousand nine hundred and ninety-five, in asingle original, in the Arabic,
Chinese, English, French, Russian and Spanish languages.

ANNEX | STANDARD REQUIREMENTS FOR
THE COLLECTION AND SHARING OF DATA

Article 1 General principles

1. Thetimely collection, compilation and analysis of data are fundamental to the effective conservation and management of straddling fish stocks
and highly migratory fish stocks. To this end, data from fisheries for these stocks on the high seas and those in areas under national jurisdic-
tion are required and should be collected and compiled in such away as to enable statistically meaningful analysis for the purposes of fishery
resource conservation and management. These data include catch and fishing effort statistics and other fishery-related information, such as
vessdl-related and other data for standardizing fishing effort. Data collected should also include information on non-target and associated or
dependent species. All data should be verified to ensure accuracy. Confidentidity of non-aggregated data shall be maintained. The dissemina
tion of such data shall be subject to the terms on which they have been provided.

2. Assgance, including training as well as financial and technical assistance, shall be provided to developing States in order to build capaci-
ty in the fidld of conservation and management of living marine resources. Assistance should focus on enhancing capacity to implement
data collection and verification, observer programmes, data analysis and research projects supporting stock assessments. The fullest poss-
ble involvement of developing State scientists and managers in conservation and management of straddling fish stocks and highly migra-
tory fish stocks should be promoted.

Artide 2 Principles of data collection, compilation and exchange

The following genera principles should be considered in defining the parameters for collection, compilation and exchange of data from fishing
operations for straddling fish stocks and highly migratory fish stocks:

(@) States should ensure that data are collected from vessds flying their flag on fishing activities according to the operational characteristics
of each fishing method (e.g., each individual tow for trawl, each set for long-line and purse-seine, each school fished for pole-and-line and
each day fished for troll) and in sufficient detail to facilitate effective stock assessment;

(b) States should ensure that fishery data are verified through an appropriate system;

(c) States should compile fishery-related and other supporting scientific data and provide them in an agreed format and in a timely manner
to the relevant subregional or regional fisheries management organization or arrangement where one exists. Otherwise, States should
cooperate to exchange data either directly or through such other cooperative mechanisms as may be agreed among them;

(d) States should agree, within the framework of subregional or regional fisheries management organizations or arrangements, or otherwise, on
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the specification of data and the format in which they are to be provided, in accordance with this Annex and taking into account the nature of
the stocks and the fisheries for those ocks in the region. Such organizations or arrangements should request non-members or non-participants
to provide data concerning relevant fishing activities by vessds flying their flag;

(6) such organizations or arrangements shall compile data and make them available in atimely manner and in an agreed format to dl inter-
ested States under the terms and conditions established by the organization or arrangement; and

(f) scientists of the flag State and from the relevant subregiona or regional fisheries management organization or arrangement should
anayse the data separately or jointly, as appropriate.
Article 3 Basic fishery data

1. States shall collect and make available to the relevant subregional or regional fisheries management organization or arrangement the follow-
ing types of data in sufficient detail to facilitate effective stock assessment in accordance with agreed procedures:

(@) time series of catch and effort statistics by fishery and fleet;

(b) total catch in number, nominal weight, or both, by species (both target and non-target) asis appropriate to each fishery. [Nomina weight
is defined by the Food and Agriculture Organization of the United Nations &s the live-weight equivalent of the landings];

(c) discard statigtics, including estimates where necessary, reported as number or nominal weight by species, as is appropriate to each fishery;
(d) effort Satistics appropriate to each fishing method; and
(e) fishing location, date and time fished and other statistics on fishing operations as appropriate.

2. States shall aso collect where appropriate and provide to the relevant subregional or regional fisheries management organization or arrange-
ment information to support stock assessment, including:

(@) composition of the catch according to length, weight and sex;
(b) other biological information supporting stock assessments, such as information on age, growth, recruitment, distribution and stock iden-
tity; and
(c) other relevant research, including surveys of abundance, biomass surveys, hydro-acoustic surveys, research on environmental factors
affecting stock abundance, and oceanographic and ecologica studies.
Article 4 Vessel data and information

1. States should collect the following types of vessd-related data for standardizing fleet composition and vessdl fishing power and for converting
between different measures of effort in the analysis of catch and effort data:

(@) vesd identification, flag and port of registry;
(b) vessdl type;

(c) vesd specifications (eg., material of congtruction, date built, registered length, gross registered tonnage, power of main engines, hold capaci-
ty and catch storage methods); and

(d) fishing gear description (e.g., types, gear specifications and quantity).
2. The flag State will collect the following information:
(@) navigation and position fixing aids;
(b) communication equipment and international radio call sign; and
(c) crewsize.
Artide 5 Reporting

A State shall ensure that vessdls flying its flag send to its national fisheries administration and, where agreed, to the relevant subregional or region-
a fisheries management organization or arrangement, logbook data on catch and effort, including data on fishing operations on the high sess,
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at sufficiently frequent intervals to meet national requirements and regional and international obligations. Such data shall be transmitted, where
necessary, by radio, telex, facsimile or satellite transmission or by other means.

Artide 6 Data verification
States or, as appropriate, subregiona or regiona fisheries management organizations or arrangements should establish mechanisms for verifying
fishery data, such as.
(@ position verification through vessdl monitoring systems;
(b) scientific ohserver programmes to monitor catch, effort, catch composition (target and non-target) and other details of fishing operations;
() vess trip, landing and transshipment reports; and
(d) port sampling.
Artide 7 Data exchange
1 Datacollected by flag States must be shared with other flag States and relevant coastal States through appropriate subregional or regional fish-
eries management organizations or arrangements. Such organizations or arrangements shall compile data and make them available in a
timely manner and in an agreed format to all interested States under the terms and conditions established by the organization or arrangement,
while maintaining confidentiality of non-aggregated data, and should, to the extent feasible, develop database systems which provide efficient
access to data.
2. At the globd leve, collection and dissemination of data should be effected through the Food and Agriculture Organization of the United

Nations. Where a subregional or regional fisheries management organization or arrangement does not exist, that organization may aso do
the same a the subregiona or regional level by arrangement with the States concerned.

ANNEX |l GUIDELINES FOR THE APPLICATION OF
PRECAUTIONARY REFERENCE POINTS IN CONSERVATION AND MANAGEMENT OF
STRADDLING FISH STOCKS AND HIGHLY MIGRATORY FISH STOCKS
1. A precautionary reference point is an estimated value derived through an agreed scientific procedure, which corresponds to the tate of the
resource and of the fishery, and which can be used as a guide for fisheries management.
2. Two types of precautionary reference points should be used: conservation, or limit, reference points and management, or target, reference points.
Limit reference points set boundaries which are intended to constrain harvesting within safe biological limits within which the stocks can produce
maximum sustainable yield. Target reference points are intended to meet management objectives.

3. Precautionary reference points should be stock-specific to account, inter alia, for the reproductive capacity, the resilience of each stock and the
characteristics of fisheries exploiting the stock, aswell as other sources of mortality and major sources of uncertainty.

4. Management strategies shall seek to maintain or restore populations of harvested stocks, and where necessary associated or dependent spedies, at lev-
ds consistent with previoudly agreed precautionary reference points. Such reference points shall be used to trigger pre-agreed conservation and man-
agement action. Management strategies shall include measures which can be implemented when precautionary reference points are gpproached.

5. Fishery management strategies shall ensure that the risk of exceeding limit reference points is very low. If a tock fals below a limit reference
point or is at risk of falling below such a reference point, conservation and management action should be initiated to facilitate stock recovery.
Fishery management strategies shall ensure that target reference points are not exceeded on average.

6. When information for determining reference points for a fishery is poor or absent, provisional reference points shall be set. Provisiona refer-
ence points may be established by analogy to similar and better-known stocks. In such situations, the fishery shall be subject to enhanced mon-
itoring so as to enable revision of provisional reference points as improved information becomes available.

7. The fishing mortality rate which generates maximum sustainable yield should be regarded as a minimum standard for limit reference points.
For stocks which are not overfished, fishery management strategies shall ensure that fishing mortality does not exceed that which corresponds
to maximum sustainable yield, and that the biomass does not fal below apredefined threshold. For overfished stocks, the biomass which would
produce maximum sustainable yield can serve as a rebuilding target.
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PREFACE

From ancient times, fishing has been amgjor source of food for humanity and a provider of employment and economic benefits to those engaged in this
adtivity. Thewealth of aquatic resources was assumed to be an unlimited gjft of nature. However, with increased knowledge and the dynamic development
of fisheries after the second world war, this myth has faded in face of the realization that aguatic resources, although renewable, are not infinite and need
to be properly managed, if their contribution to the nutritional, economic and socid well-being of the growing world's population is to be sustained.

The widespread introduction in the mid-seventies of exclusive economic zones (EEZS) and the adoption in 1982, dfter long deliberations, of the
United Nations Convention on the Law of the Sea provided a new framework for the better management of marine resources. The new legal regime
of the ocean gave coastal States rights and responsibilities for the management and use of fishery resources within their EEZs which embrace some
90 percent of the world's marine fisheries. Such extended national jurisdiction was a necessary but insufficient step toward the efficient manage-
ment and sustainable development of fisheries. Many coastal States continued to face serious challenges as, lacking experience and financial and
physical resources, they sought to extract greater benefits from the fisheries within their EEZs

In recent years, world fisheries have become a market-driven, dynamically developing sector of the food industry and coastal States have striven to
take advantage of their new opportunities by investing in modern fishing flests and processing factories in response to growing international
demand for fish and fishery products. By the late 1980s it became clear, however, that fisheries resources could no longer sustain such rapid and
often uncontrolled exploitation and development, and that new approaches to fisheries management embracing conservation and environmental
congiderations were urgently needed. The situation was aggravated by the redlization that unregulated fisheries on the high seas, in some cases
involving straddling and highly migratory fish species, which occur within and outside EEZS, were becoming a matter of increasing concern.

The Committee on Fisheries (COH) at its Nineteenth Session in March 1991 called for the development of new concepts which would lead to respon-
shle, sustained fisheries. Subsequently, the International Conference on Responsible Fishing, held in 1992 in Cancun (Mexico) further requested
FAQ to prepare an international Code of Conduct to address these concerns. The outcome of this Conference, particularly the Declaration of Cancun,
was an important contribution to the 1992 United Nations Conference on Environment and Development (UNCED), in particular its Agenda 21.
Subsequently, the United Nations Conference on Straddling Fish Stocks and Highly Migrator)' Fish Stocks was convened, to which FAO provided
important technical back-up. In November 1993, the Agreement to Promote Compliance with International Conservation and Management
Measures by Fishing Vessds on the High Seas was adopted a the Twenty-seventh Session of the FAO Conference (Annex 1).

Noting these and other important developments in world fisheries, the FAO Governing Bodies recommended the formulation of a.global Code of Conduct
for Responsible Fisheries which would be consistent with these instruments and, in a non-mandatory manner, establish principles and standards appli-
cable to the conservation, management and development of al fisheries. The Code, which was unanimously adopted on 31 October 1995 by the FAO
Conference, provides a necessary framework for national and international efforts to ensure sustainable exploitation of aquatic living resources in har-
mony with the environment (Annex 2).

FAQ, in accordance with its mandate, is fully committed to assisting Member States, particularly developing countries, in the efficient imple-
mentation of the Code of Conduct for Responsible Fisheries and will report to the United Nations community on the progress achieved and fur-
ther action required.
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INTRODUCTION

Fisheries, including aguaculture, provide avital source of food, employment, recrestion, trade and economic well being for people throughout the world,
both for present and future generations and should therefore be conducted in a responsble manner. This Code sets out principles and international stan-
dards of behaviour for regpongble practices with a view to ensuring the effective conservation, management and development of living aguatic resources,
with due respect for the ecosystem and biodiversity. The Code recognises the nutritional, economic, socid, environmental and cultural importance of figh
eries, and the interests of dl those concerned with the fishery sector. The Code takes into account the hiological characteristics of the resources and their envi-
ronment and the interests of consumers and other users. States and dl those involved in fisheries are encouraged to goply the Code and give efect to it.

1

12

13

14

ARTICLE 1 - NATURE AND SCOPE OF THE CODE

This Code is voluntary. However, certain parts of it are based on relevant rules of international law, including those reflected in the United
Nations Convention on the Law of the Sea of 10 December 19821. The Code aso contains provisions that may be or have aready been given
hinding effect by means of other obligatory legal instruments amongst the Parties, such as the Agreement to Promote Compliance with
International Conservation and Management Measures by Fishing Vessds on the High Seas, 1993, which, according to FAO Conference reso-
lution 15/93, paragraph 3, forms an integral part of the Code.

The Code is global in scope, and is directed toward members and non-members of FAQ, fishing entities, subregional, regional and global
organizations, whether governmental or non-governmental, and all persons concerned with the conservation of fishery resources and man-
agement and development of fisheries, such as fishers, those engaged in processing and marketing of fish and fishery products and other users
of the aquatic environment in relation to fisheries.

The Code provides principles and standards applicable to the conservation, management and development of al fisheries. It dso covers the
capture, processing and trade of fish and fishery products, fishing operations, aguaculture, fisheries research and the integration of fisheries
into coastal area management.

In this Code, the reference to States includes the European Community in matters within its competence, and the term fisheries applies equal-
ly to capture fisheries and aguaculture.

ARTICLE 2 - OBJECTIVES OF THE CODE

The objectives of the Code are to:

a. edtablish principles, in accordance with the relevant rules of international law, for responsible fishing and fisheries activities, taking into
account al their relevant biological, technological, economic, socia, environmental and commercial aspects,

h. establish principles and criteria for the elaboration and implementation of national policies for responsible conservation of fisheries
resources and fisheries management and devel opment;

C. sarve as an instrument of reference to help States to establish or to improve the legal and institutional framework required for the exercise
of respongible fisheries and in the formulation and implementation of appropriate measures,

d. provide guidance which may be used where appropriate in the formulation and implementation of international agreements and other legal
instruments, both binding and voluntary;

e. facilitate and promote technical, financial and other cooperation in conservation of fisheries resources and fisheries management and
development;

f. promote the contribution of fisheries to food security and food quaity, giving priority to the nutritional needs of local communities;
0. promote protection of living aquatic resources and their environments and coastal aress,

h. promote the trade of fish and fishery products in conformity with relevant international rules and avoid the use of measures that constitute
hidden barriers to such trade;

I. promote research on fisheries as well as on associated ecosystems and relevant environmental factors; and
J. provide standards of conduct for al persons involved in the fisheries sector.
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ARTICLE 3 - RELATIONSHIP WITH OTHER INTERNATIONAL INSTRUMENTS

The Code is to be interpreted and applied in conformity with the relevant rules of international law, as reflected in the United Nations

Convention on the Law of the Sea, 1982. Nothing in this Code prejudices the rights, jurisdiction and duties of States under international law

&s reflected in the Convention.

The Code is aso to be interpreted and applied:

a. in a manner consistent with the relevant provisions of the Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Seaof 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks;

b. in accordance with other applicable rules of international law, including the respective obligations of States pursuant to international agree-
ments to which they are party; and

C. inthelight of the 1992 Declaration of Cancun, the 1992 Rio Declaration on Environment and Development, and Agenda 21 adopted by the
United Nations Conference on Environment and Development (UNCED), in particular Chapter 17 of Agenda 21, and other relevant decla-
rations and international instruments.

ARTICLE 4 - IMPLEMENTATION, MONITORING AND UPDATING

All members and non-members of FAQ, fishing entities and relevant subregional, regional and globa organizations, whether governmental
or non-governmental, and all persons concerned with the conservation, management and utilization of fisheries resources and trade in fish
and fishery products should collaborate in the fulfilment and implementation of the objectives and principles contained in this Code.

FAQ, in accordance with its role within the United Nations system, will monitor the application and implementation of the Code and its
effects on fisheries and the Secretariat will report accordingly to the Committee on Fisheries (COFI). All States, whether members or non-
members of FAQ, as well as relevant international organizations, whether governmental or non-governmental should actively cooperate
with FAO in this work.

FAQ, through its competent bodies, may revise the Code, taking into account developments in fisheries aswell as reports to COF on the imple-
mentation of the Code.

States and international organizations, whether governmental or non-governmental, should promote the understanding of the Code among
those involved in fisheries, including, where practicable, by the introduction of schemes which would promote voluntary acceptance of the
Code and its effective application.

ARTICLE 5 - SPECIAL REQUIREMENTS OF DEVELOPING COUNTRIES
The capacity of developing countries to implement the recommendations of this Code should be duly taken into account.

In order to achieve the objectives of this Code and to support its effective implementation, countries, relevant international organizations, whether
governmental or non-governmental, and financial ingtitutions should give full recognition to the specia circumstances and requirements of devel-
oping countries, including in particular the |east-developed among them, and small idland developing countries. States, relevant intergovernmen-
td and non-governmental organizations and financial ingtitutions should work for the adoption of measures to address the needs of developing
countries, especialy in the areas of financial and technical assistance, technology trandfer, training and scientific cooperation and in enhancing
thelir ability to develop their own fisheries aswell as to participate in high seas fisheries, including access to such fisheries.

ARTICLE 6 - GENERAL PRINCIPLES

States and users of living aquatic resources should conserve aguatic ecosystems. The right to fish carries with it the obligation to do so in a
responsible manner so as to ensure effective conservation and management of the living aguatic resources.

Fisheries management should promote the maintenance of the quality, diversity and availability of fishery resources in sufficient quantities for pres-
ent and future generations in the context of food security, poverty alleviation and sustainable development. Management measures should not only
ensure the conservation of target species but aso of pecies belonging to the same ecosystem or associated with or dependent upon the target pecies.
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6.3 States should prevent overfishing and excess fishing capacity and should implement management measures to ensure that fishing effort is
commensurate with the productive capacity of the fishery resources and their sustainable utilization. States should take measures to rehabil-
itate populations as far as possible and when appropriate.

64 Conservation and management decisions for fisheries should be based on the best scientific evidence available, aso taking into account tra-
ditional knowledge of the resources and their habitat, aswell as relevant environmental, economic and socid factors. States should assign pri-
ority to undertake research and data collection in order to improve scientific and technical knowledge of fisheries including their interaction
with the ecosystem. In recognizing the transboundary nature of many aquatic ecosystems, States should encourage bilateral and multilateral
cooperation in research, as appropriate.

6.5 Statesand subregional and regional fisheries management organizations should apply aprecautionary approach widely to conservation, man-
agement and exploitation of living aguatic resources in order to protect them and preserve the aguatic environment, taking account of the
hegt scientific evidence available. The absence of adequate scientific information should not be used as a reason for postponing or failing to
take measures to conserve target species, associated or dependent species and non-target species and their environment.

6.6 Sdective and environmentally safe fishing gear and practices should be further developed and applied, to the extent practicable, in order to
maintain biodiversity and to conserve the population structure and aguatic ecosystems and protect fish quality. Where proper selective and
environmentally safe fishing gear and practices exi<t, they should be recognized and accorded a priority in establishing conservation and man-
agement measures for fisheries. States and users of aquatic ecosystems should minimize waste, catch of non-target species, both fish and non-
fish species, and impacts on associated or dependent species.

6.7 The harvesting, handling, processing and distribution of fish and fishery products should be carried out in amanner which will maintain the nutri-
tional value, quality and sefety of the products, reduce waste and minimize negative impacts on the environment.

6.8 All critical fisheries habitats in marine and fresh water ecosystems, suich aswetlands, mangroves, reefs, lagoons, nursery and spawning areas, should
be protected and rehabilitated as far as possible and where necessary. Particular effort should be made to protect such habitats from destruction,
degradation, pollution and other significant impacts resulting from human activities that threaten the health and viahility of the fishery resources.

6.9 States should ensure that their fisheries interests, including the need for conservation of the resources, are taken into account in the multiple
uses of the coastal zone and are integrated into coastal area management, planning and development.

6.10 Within their respective competences and in accordance with international law, including within the framework of subregional or regional fish-
eries conservation and management organizations or arrangements, States should ensure compliance with and enforcement of conservation
and management measures and establish effective mechanisms, as appropriate, to monitor and control the activities of fishing vessds and
fishing support vessds.

6.11 States authorizing fishing and fishing support vessds to fly their flags should exercise effective control over those vessdls so as to ensure the prop-
er application of this Code. They should ensure that the activities of such vessals do not undermine the effectiveness of conservation and man-
agement measures taken in accordance with international law and adopted at the national, subregional, regiona or global levels. States should
aso ensure that vessds flying their flags fulfil their obligations concerning the collection and provision of datarelating to their fishing activities.

6.12 States should, within their respective competences and in accordance with international law, cooperate at subregional, regional and globa
levels through fisheries management organizations, other international agreements or other arrangements to promote conservation and
management, ensure responsible fishing and ensure effective conservation and protection of living aguatic resources throughout their range
of distribution, taking into account the need for compatible measures in areas within and beyond national jurisdiction.

6.13 States should, to the extent permitted by national laws and regulations, ensure that decision making processes are transparent and achieve timely
solutions to urgent matters. States, in accordance with appropriate procedures, should facilitate consultation and the effective participation of
indugtry, fishworkers, environmental and other interested organizations in decison making with repect to the development of laws and policies
related to fisheries management, development, international lending and aid.

6.14 International trade in fish and fishery products should be conducted in accordance with the principles, rights and obligations established in
the World Trade Organization (WTO) Agreement and other relevant international agreements. States should ensure that their policies, pro-
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grammes and practices related to trade in fish and fishery products do not result in obstacles to this trade, environmental degradation or neg-
dive socid, including nutritional, impacts.

6.15 States should cooperate in order to prevent disputes. All disputes relating to fishing activities and practices should be resolved in atimely, peace-
ful and cooperative manner, in accordance with applicable international agreements or as may otherwise be agreed between the parties. Pending
settlement of adispute, the States concerned should make every effart to enter into provisiona arrangements of a practical nature which should
be without prejudice to the final outcome of any dispute settlement procedure.

6.16 States, recognising the paramount importance to fishers and fishfarmers of understanding the conservation and management of the fishery
resources on which they depend, should promote awareness of responsible fisheries through education and training. They should ensure that
fishers and fishfarmers are involved in the policy formulation and implementation process, dso with aview to facilitating the implementa-
tion of the Code.

6.17 States should ensure that fishing facilities and equipment aswell as all fisheries activities alow for safe, healthy and fair working and living
conditions and meet internationally agreed standards adopted by relevant international organizations.

6.18 Recognizing the important contributions of artisanal and small- scale fisheries to employment, income and food security, States should appro-
priately protect the rights of fishers and fishworkers, particularly those engaged in subsistence, small-scale and artisanal fisheries, to a secure
and just livelihood, as well as preferential access, where appropriate, to traditional fishing grounds and resources in the waters under their
national jurisdiction.

6.19 States should consider aquaculture, including culture-based fisheries, as ameans to promote diversification of income and diet. In so doing,
States should ensure that resources are used responsibly and adverse impacts on the environment and on local communities are minimized.

ARTICLE 7 - FISHERIES MANAGEMENT

Article 7.1; General

Article 7.2: Management objectives

Article 7.3: Management framework and procedures
Article 7.4: Data gathering and management advice
Article 7.5: Precautionary approach

Article 7.6: Management measur es

Article 7.7:  Implementation

Article 7.8: Financial institutions

7.1 General

7.11 Statesand dl those engaged in fisheries management should, through an appropriate policy, legal and institutional framework, adopt meas-
ures for the long-term conservation and sustainable use of fisheries resources. Conservetion and management measures, whether at local,
national, subregiona or regional levels, should be based on the best scientific evidence available and be designed to ensure the long-term
sustainability of fishery resources a levelswhich promote the objective of their optimum utilization and maintain their availability for pres-
ent and future generations; short term considerations should not compromise these objectives.

7.1.2 Within areas under national jurisdiction, States should seek to identify relevant domestic parties having alegitimate interest in the use and man-
agement of fisheries resources and establish arrangements for consulting them to gain their collaboration in achieving responsible fisheries

7.1.3 For transboundary fish socks, straddling fish stocks, highly migratory fish stocks and high sees fish stocks, where these are exploited by two or
more States, the States concerned, including the relevant coastal States in the case of straddling and highly migratory stocks, should cooperate
to ensure efective conservation and management of the resources. This should be achieved, where appropriate, through the establishment of a
bilateral, subregiona or regional fisheries organization or arrangement.

7.14 A subregional or regional fisheries management organization or arrangement should include representatives of States in whose jurisdictions
the resources occur, aswell as representatives from States which have ared interest in the fisheries on the resources outside national juris-
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dictions. Where a subregional or regiona fisheries management organization or arrangement exists and has the competence to establish
conservation and management measures, those States should cooperate by becoming amember of such organization or aparticipant in such
arrangement, and actively participate in its work.

7.15 A State which is not a member of a subregional or regional fisheries management organization or is not a participant in a subregiona or
regional fisheries management arrangement should nevertheless cooperate, in accordance with relevant international agreements and inter-
national law, in the conservation and management of the relevant fisheries resources by giving effect to any conservation and management
measures adopted by such organization or arrangement.

7.16 Representatives from relevant organizations, both governmental and non-governmental, concerned with fisheries should be aforded the opportu-
nity to take part in meetings of subregional and regional fisheries management organizations and arrangements as observers or atherwise, as appro-
priete, in accordance with the procedures of the organization or arrangement concerned. Such representatives should be given timely accessto the
records and reports of such meetings, subject to the procedural rules on accessto them.

7.1.7 States should establish, within their respective competences and capacities, effective mechanisms for fisheries monitoring, surveillance, con-
trol and enforcement to ensure compliance with their conservation and management measures, aswell as those adopted by subregiona or
regional organizations or arrangements.

7.1.8 States should take measures to prevent or eliminate excess fishing capacity and should ensure that levels of fishing effort are commensurate
with the sustainable use of fishery resources as a means of ensuring the effectiveness of conservation and management measures.

7.1.9 States and subregional or regional fisheries management organizations and arrangements should ensure transparency in the mechanisms
for fisheries management and in the related decision-making process.

7.1.10 States and subregional or regional fisheries management organizations and arrangements should give due publicity to conservation and
management measures and ensure that laws, regulations and other legal rules governing their implementation are effectively disseminat-
ed. The bases and purposes of such measures should be explained to users of the resource in order to facilitate their application and thus
gain increased support in the implementation of such measures.

7.2 Management objectives

7.2.1 Recognizing that long-term sustainable use of fisheries resources is the overriding objective of conservation and management, States
and subregional or regional fisheries management organizations and arrangements should, inter alia, adopt appropriate measures,
based on the best scientific evidence available, which are designed to maintain or restore stocks at levels capable of producing maxi-
mum sustainable yield, as qualified by relevant environmental and economic factors, including the specia requirements of develop-
ing countries.

7.2.2 Such measures should provide inter aliathat:
a excess fishing capacity is avoided and exploitation of the stocks remains economically viable;
b. the economic conditions under which fishing industries operate promote responsible fisheries;
c. the interests of fishers, including those engaged in subsistence, small-scale and artisanal fisheries, are taken into account;
d. biodiversity of aquatic habitats and ecosystems is conserved and endangered species are protected;
e. depleted stocks are alowed to recover or, where appropriate, are actively restored;
f. adlverse environmental impacts on the resources from human activities are assessed and, where appropriate, corrected; and
g

. pollution, waste, discards, catch by lost or abandoned gear, catch of non-target species, both fish and non- fish species, and impacts on
associated or dependent species are minimized, through measures including, to the extent practicable, the development and use of selec-
tive, environmentally safe and cost-effective fishing gear and techniques.

7.2.3 States should assess the impacts of environmental factors on target stocks and species belonging to the same ecosystem or associated with or
dependent upon the target stocks, and assess the relationship among the populations in the ecosystem.
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7.3 Management framework and procedures

7.3.1 To be effective, fisheries management should be concerned with the whole stock unit over its entire area of distribution and take into account
previoudy agreed management measures established and applied in the same region, al removals and the biological unity and other bio-
logical characteristics of the stock. The best scientific evidence available should be used to determine, inter alia, the area of distribution of
the resource and the area through which it migrates during its life cycle.

7.32 In order to conserve and manage transboundary fish stocks, straddling fish stocks, highly migratory fish stocks and high sess fish stocks
throughout their range, conservation and management measures established for such stocks in accordance with the respective competences
of relevant States or, where appropriate, through subregional and regional fisheries management organizations and arrangements, should
be compatible. Compatibility should be achieved in a manner consistent with the rights, competences and interests of the States concerned.

7.3.3 Long-term management objectives should be translated into management actions, formulated as afishery management plan or other man-
agement framework.

734 Staes and, where appropriate, subregiona or regiona fisheries management organizations and arrangements should foster and promote
international cooperation and coordination in al matters related to fisheries, including information gathering and exchange, fisheries
research, management and development.

735 States seeking to take any action through a non-fishery organization which may affect the conservation and management measures taken
by a competent subregional or regional fisheries management organization or arrangement should consult with the Iatter, in advance to the
extent practicable, and take its views into account.

7.4 Data gathering and management advice

74.1 When considering the adoption of conservation and management measures, the best scientific evidence available should be taken into
account in order to evaluate the current state of the fishery resources and the possible impact of the proposed measures on the resources.

74.2 Research in support of fishery conservation and management should be promoted, including research on the resources and on the effects of
climatic, environmental and socio-economic factors. The results of such research should be disseminated to interested parties.

743 Sudies should be promoted which provide an understanding of the codts, benefits and effects of alternative management options designed to
rationalize fishing, in particular, options relating to excess fishing capacity and excessve levels of fishing effort.

744 States should ensure that timely, complete and reliable statistics on catch and fishing effort are collected and maintained in accordance with
applicable international standards and practices and in sufficient detail to alow sound statistical analysis. Such data should be updated reg-
ularly and verified through an appropriate system. States should compile and disseminate such data in a manner consistent with any appli-
cable confidentiality requirements.

745 Inorder to ensure sustainable management of fisheries and to enable socia and economic objectives to be achieved, sufficient knowledge of socid,
economic and ingtitutional factors should be developed through data gathering, anaysis and research.

746 States should compile fishery-related and other supporting scientific data relating to fish stocks covered by subregional or regional fisheries
management organizations or arrangements in an internationally agreed format and provide them in atimely manner to the organization
or arrangement. In cases of stocks which occur in the jurisdiction of more than one State and for which there is no such organization or
arrangement, the States concerned should agree on a mechanism for cooperation to compile and exchange such data.

74.7 Subregional or regiona fisheries management organizations or arrangements should compile data and make them available, in a manner
congistent with any applicable confidentiaity requirements, in atimely manner and in an agreed format to al members of these organiza-
tions and other interested parties in accordance with agreed procedures.

7.5 Precautionary approach

751 States should apply the precautionary approach widdly to conservation, management and exploitation of living aquatic resources in order to
protect them and preserve the aguatic environment. The absence of adequate scientific information should not be used as a reason for podt-
poning or failing to take conservation and management measures.
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752 Inimplementing the precautionary approach, States should take into account, inter alia, uncertainties relating to the Size and productivity of the
stocks, reference points, stock condition in relation to such reference points, levels and distribution of fishing mortality and the impact of fishing
activities, including discards, on non-target and associated or dependent pecies, aswell as environmental and socio-economic conditions.

75.3 States and subregional or regional fisheries management organizations and arrangements should, on the basis of the best scientific evidence
available, inter aia, determine:

a dock specific target reference points, and, a the same time, the action to be taken if they are exceeded; and

h. stock-specific limit reference points, and, at the same time, the action to be taken if they are exceeded; when a limit reference point is
approached, measures should be taken to ensure that it will not be exceeded.

754 In the case of new or exploratory fisheries, States should adopt as soon as possible cautious conservation and management measures, includ-
ing, inter alia, catch limits and efort limits. Such measures should remain in force until there are sufficient data to alow assessment of the
impact of the fisheries on the long-term sustainability of the stocks, whereupon conservation and management measures based on that
assessment should be implemented. The latter measures should, if appropriate, alow for the gradual development of the fisheries.

755 If anatural phenomenon has a significant adverse impact on the status of living aquatic resources, States should adopt conservation and
management measures on an emergency basis to ensure that fishing activity does not exacerbate such adverse impact. States should aso
adopt such measures on an emergency hasis where fishing activity presents a serious threat to the sustainability of such resources. Measures
taken on an emergency basis should be temporary and should be based on the best scientific evidence available.

7.6 Management measures
7.6.1 States should ensure that the level of fishing permitted is commensurate with the state of fisheries resources.

7.6.2 States should adopt measures to ensure that no vessd be alowed to fish unless so authorized, in a manner consistent with international law
for the high seas or in conformity with national legislation within areas of national jurisdiction.

7.6.3 Where excess fishing capacity exists, mechanisms should be established to reduce capacity to levels commensurate with the sustainable use
of fisheries resources so as to ensure that fishers operate under economic conditions that promote responsible fisheries. Such mechanisms
should include monitoring the capacity of fishing flests.

7.64 The performance of dl existing fishing gear, methods and practices should be examined and measures taken to ensure that fishing gear, meth-
ods and practiceswhich are not consistent with responsible fishing are phased out and replaced with more acceptable alternatives. In this process,
particular attention should be given to the impact of such measures on fishing communities, including their ability to exploit the resource.

765 Sates and fisheries management organizations and arrangements should regulate fishing in such away as to avoid the risk of conflict
among fishers using different vessals, gear and fishing methods.

7.6.6 When deciding on the use, conservation and management of fisheries resources, due recognition should be given, as appropriate, in accor-
dance with national laws and regulations, to the traditional practices, needs and interests of indigenous people and local fishing communi-
ties which are highly dependent on fishery resources for their livelihood.

7.6.7 In the evaluation of aternative conservation and management measures, their cog-effectiveness and socia impact should be considered.

7.6.8 The efficacy of conservation and management measures and their possible interactions should be kept under continuous review. Such meas-
ures should, as appropriate, be revised or abolished in the light of new information.

7.6.9 States should take appropriate measures to minimize waste, discards, catch by logt or abandoned gear, catch of non-target species, both fish
and non-fish species, and negative impacts on associated or dependent species, in particular endangered species. Where appropriate, such
measures may include technical measures related to fish Size, mesh size or gear, discards, closed seasons and areas and zones resarved for
selected fisheries, particularly artisanal fisheries. Such measures should be applied, where appropriate, to protect juveniles and spawners.
States and subregional or regional fisheries management organizations and arrangements should promote, to the extent practicable, the
development and use of sdlective, environmentally safe and cogt effective gear and techniques.
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76.10 States and subregional and regional fisheries management organizations and arrangements, in the framework of their respective compe-
tences, should introduce measures for depleted resources and those resources threatened with depletion that facilitate the sustained recov-
ery of such stocks. They should make every effort to ensure that resources and habitats critical to the well-being of such resources which
have been adversdly afected by fishing or other human activities are restored.

7.7 Implementation

7.7.1 States should ensure that an effective legal and administrative framework at the local and national level, as appropriate, is established for
fisheries resource conservation and fisheries management.

7.7.2 Sates should ensure that laws and regulations provide for sanctions applicable in respect of violationswhich are adequate in severity to be
effective, including sanctions which alow for the refusal, withdrawal or suspension of authorizations to fish in the event of non-compliance
with conservation and management measures in force.

7.7.3 States, in conformity with their national laws, should implement effective fisheries monitoring, control, surveillance and law enforcement
measures including, where appropriate, observer programmes, inspection schemes and vessdl monitoring systems. Such measures should be
promoted and, where appropriate, implemented by subregional or regional fisheries management organizations and arrangements in accor-
dance with procedures agreed by such organizations or arrangements.

7.74 Sates and subregiona or regional fisheries management organizations and arrangements, as appropriate, should agree on the means by
which the activities of such organizations and arrangements will be financed, bearing in mind, inter aia, the relaive benefits derived from
the fishery and the differing capacities of countries to provide financial and other contributions. Where appropriate, and when possible, such
organizations and arrangements should aim to recover the costs of fisheries conservation, management and research.

7.75 Saeswhich are members of or participants in subregional or regional fisheries management organizations or arrangements should imple-
ment internationally agreed measures adopted in the framework of such organizations or arrangements and consistent with international
law to deter the activities of vessds flying the flag of non-members or non-participants which engage in activities which undermine the effec-
tiveness of conservation and management measures established by such organizations or arrangements.

7.8 Finandal ingtitutions

7.8.1 Without prejudice to relevant international agreements, States should encourage banks and financial institutions not to require, as acondi-
tion of aloan or mortgage, fishing vessds or fishing support vessds to be flagged in a jurisdiction other than that of the State of beneficial
ownership where such a requirement would have the effect of increasing the likelihood of non-compliance with international conservation
and management measures.

ARTICLE 8 - HSHING OPERATIONS

Artide 8.1: Duties of all States Artide 8.7.  Protection of the aquatic environment

Artide 8.2: Flag State duties Artide 8.8.  Protection of the atmosphere

Artide 8.3: Port Sate duties Artide 8.9: Harbours and landing places for fishing vessals
Artide 8.4: Fishing activities Artide 8.10: Abandonment of gructures and other materials

Artide 85; Fishing gear sdectivity Artide 8.11: Artificial reefs and fish aggregation devices
Artide 8.6 Energy optimization
8.1 Duties of all States

811 States should ensure that only fishing operations alowed by them are conducted within waters under their jurisdiction and that these oper-
ations are carried out in a responsible manner.

812 Sates should maintain a record, updated at regular intervals, on al authorizations to fish issued by them.

8.1.3 Sates should maintain, in accordance with recognized international standards and practices, tatistica data, updated at regular intervals,
on al fishing operations alowed by them.
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8.14 States should, in accordance with international law, within the framework of subregional or regiona fisheries management organizations
or arrangements, cooperate to establish systems for monitoring, control, surveillance and enforcement of applicable measures with respect
to fishing operations and related activities in waters outside their national jurisdiction.

815 States should ensure that health and safety standards are adopted for everyone employed in fishing operations. Such standards should be not less
than the minimum requirements of relevant international agreements on conditions of work and service.

8.16 States should make arrangements individually, together with other States or with the appropriate international organization to integrate fish-
ing operations into maritime search and rescue systems.

817 States should enhance through education and training programmes the education and skills of fishers and, where appropriate, their profession-
a qualifications. Such programmes should take into account agreed international standards and guidelines.

8.1.8 States should, as appropriate, maintain records of fishers which should, whenever possible, contain information on their service and quali-
fications, including certificates of competency, in accordance with their national laws.

8.1.9 States should ensure that measures applicable in respect of masters and other officers charged with an offence relating to the operation of
fishing vessds should include provisions which may permit, inter alia, refusa, withdrawal or suspension of authorizations to serve as mas-
ters or officers of afishing vessd.

8.1.10 States, with the assistance of relevant international organizations, should endeavour to ensure through education and training that al those
engaged in fishing operations be given information on the most important provisions of this Code, aswell as provisions of relevant inter-
national conventions and applicable environmental and other standards that are essential to ensure responsible fishing operations.

8.2 Flag State duties

82.1 Flag States should maintain records of fishing vessdls entitled to fly their flag and authorized to be used for fishing and should indicate in
such records details of the vessdls, their ownership and authorization to fish.

822 Flag States should ensure that no fishing vessdls entitled to fly their flag fish on the high seas or in waters under the jurisdiction of other
States unless such vessdls have been issued with a Certificate of Registry and have been authorized to fish by the competent authorities. Such
vessds should carry on board the Certificate of Registry and their authorization to fish.

8.2.3 Fishing vessds authorized to fish on the high seas or in waters under the jurisdiction of a State other than the flag State, should be marked
in accordance with uniform and internationally recognizable vessd marking systems such as the FAO Standard Specifications and Guidelines
for Marking and Identification of Fishing Vessds

8.2.4 Fishing gear should be marked in accordance with national legidation in order that the owner of the gear can be identified. Gear marking
requirements should take into account uniform and internationally recognizable gear marking systems.

825 Flag Sates should ensure compliance with appropriate safety requirements for fishing vessds and fishers in accordance with international con-
ventions, internationally agreed codes of practice and voluntary guidelines. States should adopt appropriate safety requirements for al small ves-
sdls not covered by such international conventions, codes of practice or voluntary guidelines.

826 Staes not party to the Agreement to Promote Compliance with International Conservation and Management Measures by Vessds Fishing in the
High Seas should be encouraged to accent the Agreement and to adopt laws and regulations consistent with the provisions of the Agreemen.

8.2.7 Flag States should take enforcement measures in respect of fishing vessals entitled to fly their flag which have been found by them to have
contravened applicable conservation and management measures, including, where appropriate, making the contravention of such measures
an offence under national legidation. Sanctions applicable in respect of violations should be adequate in severity to be effective in securing
compliance and to discourage violations wherever they occur and should deprive offenders of the benefits accruing from their illegal activi-
ties. Such sanctions may, for serious violations, include provisions for the refusal, withdrawal or suspension of the authorization to fish.

8.2.8 Flag States should promote access to insurance coverage by owners and charterers of fishing vessels. Owners or charterers of fishing vessds
should carry sufficient insurance cover to protect the crew of such vessels and their interests, to indemnify third parties against loss or dam-
age and to protect their own interests.
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829 Fag States should ensure that crew members are entitled to repatriation, taking account of the principles laid down in the "Repatriation of
Seafarers Convention (Revised), 1987, (No.166)".

8.2.10 In the event of an accident to a fishing vesd or persons on board afishing vessd, the flag State of the fishing vessdl concerned should pro-
vide details of the accident to the State of any foreign national on board the vessd involved in the accident. Such information should dso,
where practicable, be communicated to the International Maritime Organization.

8.3 Port Sate duties

8.3.1 Port States should take, through procedures established in their national legislation, in accordance with international law, including appli-
cable international agreements or arrangements, such measures as are necessary to achieve and to assist other States in achieving the objec-
tives of this Code, and should make known to other States details of regulations and measures they have established for this purpose. When
taking such measures aport State should not discriminate in form or in fact against the vessels of any other State.

8.3.2 Port States should provide such assistance to flag States as is appropriate, in accordance with the national laws of the port State and internation-
a law, when afishing vessdl is voluntarily in aport or a an offshore terminal of the port State and the flag State of the vessd requests the port
State for assistance in respect of non- compliance with subregional, regional or global conservation and management measures or with interna-
tionally agreed minimum standards for the prevention of pollution and for safety, health and conditions of work on board fishing vessdls.

8.4 Fishing activities
84.1 States should ensure that fishing is conducted with due regard to the safety of human life and the International Maritime Organization

International Regulations for Preventing Collisions at Sea, as well as International Maritime Organization requirements relating to the
organization of marine traffic, protection of the marine environment and the prevention of damage to or loss of fishing gear.

84.2 States should prohibit dynamiting, poisoning and other comparable destructive fishing practices.

84.3 States should make every effort to ensure that documentation with regard to fishing operations, retained catch of fish and non-fish species
and, as regards discards, the information required for stock assessment as decided by relevant management bodies, is collected and forward-
ed systematically to those bodies. States should, as far as possible, establish programmes, such as observer and inspection schemes, in order
to promote compliance with applicable measures.

8.4.4 States should promote the adoption of appropriate technology, taking into account economic conditions, for the best use and care of the retained catch.

845 States, with relevant groups from industry, should encourage the development and implementation of technologies andoperational methods
that reduce discards. The use of fishing gear and practices that lead to the discarding of catch should be discouraged and the use of fishing
gear and practices that increase survival rates of escaping fish should be promoted.

84.6 States should cooperate to develop and apply technologies, materials and operational methods that minimize the loss of fishing gear and the
ghost fishing effects of lost or abandoned fishing gear.

84.7 States should ensure that assessments of the implications of habitat disturbance are carried out prior to the introduction on a commercial
scale of new fishing gear, methods and operations to an area.

8.4.8 Research on the environmental and social impacts of fishing gear and, in particular, on the impact of such gear on biodiversity and coasta
fishing communities should be promoted.

8.5 Fishing gear sdlectivity
85.1 States should require that fishing gear, methods and practices, to the extent practicable, are sufficiently selective so as to minimize waste, dis-
cards, catch of non-target species, both fish and non-fish species, and impacts on associated or dependent species and that the intent of relat-

ed regulations is not circumvented by technical devices. In this regard, fishers should cooperate in the development of sdlective fishing gear
and methods. States should ensure that information on new developments and requirements is made available to &l fishers.

852 In order to improve sdlectivity, States should, when drawing up their laws and regulations, take into account the range of selective fishing
gear, methods and strategies available to the industry.
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853 States and relevant ingtitutions should collaborate in developing standard methodologies for research into fishing gear selectivity, fishing
methods and strategies.

854 International cooperation should be encouraged with respect to research programmes for fishing gear selectivity, and fishing methods and
drategies, dissemination of the results of such research programmes and the trangfer of technology.

8.6 Energy optimization

86.1 States should promote the development of appropriate standards and guidelines which would lead to the more efficient use of energy in har-
vesting and post-harvest activities within the fisheries sector.

86.2 States should promote the development and transfer of technology in relation to energy optimization within the fisheries sector and, in par-
ticular, encourage owners, charterers and managers of fishing vessels to fit energy optimization devices to their vessls.

8.7 Protection of the aguatic environment

8.7.1 States should introduce and enforce laws and regulations based on the International Convention for the Prevention of Pollution from Ships,
1973, as modified by the Protocol of 1978 relating thereto (MARFOL 73/78).

8.7.2 Owners, charterers and managers of fishing vessals should ensure that their vessdls are fitted with appropriate equipment as required by MAR-
POL 73/78 and should consider fitting a shipboard compactor or incinerator to relevant classes of vessds in order to treat garbage and other
shipboard wastes generated during the vessdl's normal service.

8.7.3 Owners charterers and managers of fishing vessds should minimize the taking aboard of potential garbage through proper provisioning practices.
8.7.4 The crew of fishing vessds should be conversant with proper shipboard procedures in order to ensure discharges do not exceed the levels st by
MARPOL 73/78. Such procedures should, as aminimum, include the disposd of aily waste and the handling and storage of shipboard garbage.

8.8 Protection of the atmosphere

881 States should adopt relevant standards and guidelines which would include provisions for the reduction of dangerous substances in exhaust
gasemissions.

882 Owners, charterers and managers of fishing vessals should ensure that their vessdls are fitted with equipment to reduce emissions of ozone
depleting substances. The responsible crew members of fishing vessdls should be conversant with the proper running and maintenance of
machinery on board.

8.8.3 Competent authorities should make provision for the phasing out of the use of chlorofluorocarbons (CFCs) and transitional substances such
as hydrochlorofluorocarbons (HCFCs) in the refrigeration systems of fishing vessels and should ensure that the shipbuilding industry and
those engaged in the fishing industry are informed of and comply with such provisions.

884 Owners or managers of fishing vessels should take appropriate action to refit existing vessdls with aternative refrigerants to CFCs and HCFCs
and aternatives to Halons in fire fighting installations. Such alternatives should be used in specifications for al new fishing vessds

885 States and owners, charterers and managers of fishing vessdls aswell as fishers should follow international guidelines for the disposal of CFCs
HCFCs and Halons.

8.9 Harbours and landing places for fishing vessels
89.1 States should take into account, inter alia, the following in the desigh and construction of harbours and landing places:
a e havens for fishing vessdls and adequiate servicing facilities for vessds, vendors and buyers are provided,
b. adequate freshwater supplies and sanitation arrangements should be provided;
c. wadte disposa systems should be introduced, including for the disposal of oil, ily water and fishing gear;
d. pollution from fisheries activities and external sources should be minimized; and
e. arrangements should be made to combat the effects of erosion and siltation.
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892 States should establish an ingtitutional framework for the selection or improvement of Sites for harbours for fishing vessdls which alows for
consultation among the authorities responsible for coastal area management.

8.10 Abandonment of structures and other materials
810.1 Statesshould ensure that the standards and guidelines for the removal of redundant offshore structures issued by the International Maritime

Organization are followed. States should aso ensure that the competent fisheries authorities are consulted prior to decisions being made
on the abandonment of structures and other materials by the relevant authorities.

8.11 Artificial reefs and fish aggregation devices

8111 States where appropriate, should develop policies for increasing sock populations and enhancing fishing opportunities through the use of arti-
fidd structures, placed with due regard to the safety of navigation, on or above the seebed or a the surface. Research into the use of such struc-
tures, including the impacts on living marine resources and the environment, should be promoted.

8112 Statesshould ensure that, when selecting the material s to be used in the crestion of artificial resfs aswell aswhen selecting the geographical loca
tion of such atificial resfs the provisons of relevant international conventions concerning the environment and safely of navigation are obsarved.

8113 States should, within the framework of coastal area management plans, establish management systems for artificia reefs and fish aggre-
gation devices. Such management systems should require approva for the construction and deployment of such reefs and devices and
should take into account the interests of fishers, including artisanal and subsistence fishers.

8114 States should ensure that the authorities responsible for maintaining cartographic records and charts for the purpose of navigation, aswell
as relevant environmental authorities, are informed prior to the placement or removal of artificial reefs or fish aggregation devices.

ARTICLE 9 - AQUACULTURE DEVELOPMENT

Artide 9.1: Rex. dev. of aguaculture under national jurisdiction
Artide 9.2: Resp. dev. within transboundary aquatic ecosysems
Artide 9.3 Use of aquatic genetic resources

Artide 9.4: Responsble aguaculture at the production level

9.1 Responsble devdopment of aquaculture, including culture-based
fisheries, in areas under national jurisdiction

911 Staes should establish, maintain and develop an appropriate legd and administrative framework which facilitates the development of
responsible aquaculture.

912 Saesshould promote responsible development and management of aquaculture, including an advance evaluation of the effects of aguacul-
ture development on genetic diversity and ecosystem integrity, based on the best available scientific information.

913 Saes should produce and regularly update aguaculture development strategies and plans, as required, to ensure that aguaculture development
isecologicdly sustainable and to dlow the rational use of resources shared by aguaculture and other activities.

9.14 States should ensure that the livelihoods of local communities, and their access to fishing grounds, are not negatively afected by aquacul-
ture developments.

915 States should establish effective procedures specific to aguaculture to undertake appropriate environmental assessment and monitoring with
the aim of minimizing adverse ecological changes and related economic and social consequences resulting from water extraction, land use,
discharge of effluents, use of drugs and chemicals, and other aquaculture activities.

9.2 Responsble devdopment of aquaculture including culture-based
fisheries within transhoundary aquatic ecosystems

921 Sates should protect transboundary aquatic ecosystems by supporting responsible aguaculture practices within their national jurisdiction
and by cooperation in the promotion of sustainable aguaculture practices.
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922

923

924

925

93.1

93.2

933

934
935

941
942

943
944

945
946

947

States should, with due respect to their neighbouring States, and in accordance with international law, ensure responsible choice of pedies,
siting and management of aquaculture activities which could afect transboundary aquatic ecosystems.

States should consult with their neighbouring States, as appropriate, before introducing non-indigenous species into transhoundary aguat-
ic ecosystems.

States should establish appropriate mechanisms, such as databases and information networks to collect, share and disseminate data relat-
ed to their aquaculture activities to facilitate cooperation on planning for aguaculture development at the national, subregiona, regional
and global level.

States should cooperate in the development of appropriate mechanisms, when required, to monitor the impacts of inputs used in aquaculture.
9.3 Use of aquatic genetic resources for the purposes of
aquaculture including culture-based fisheries

States should conserve genetic diversity and maintain integrity of aguatic communities and ecosystems by appropriate management. In particu-
lar, efforts should be undertaken to minimize the harmful effedts of introducing non-native spedies or genetically altered stocks used for aqua-
culture including culture-based fisheries into waters, especialy where there is asignificant potential for the spread of such non-native species or
gentically altered stocks into waters under the jurisdiction of other States aswell as waters under the jurisdiction of the State of origin. States
should, whenever possible, promote steps to minimize adverse genetic, disease and other effects of escaped farmed fish on wild stocks.

States should cooperate in the elaboration, adoption and implementation of international codes of practice and procedures for introductions
and transfers of aguatic organisms.

States should, in order to minimize risks of disease transfer and other adverse effects on wild and cultured stocks, encourage adoption of
appropriate practices in the genetic improvement of broodstocks, the introduction of non-native species, and in the production, sde and
transport of eggs, larvae or fry, broodstock or other live materials. States should facilitate the preparation and implementation of appropri-
ate national codes of practice and procedures to this effect.

States should promote the use of appropriate procedures for the selection of broodstock and the production of eggs, larvae and fry.
States should, where appropriate, promote research and, when feasible, the development of culture techniques for endangered species to pro-
tect, rehabilitate and enhance their stocks, taking into account the critical need to conserve genetic diversity of endangered species.
9.4 Responsible aquaculture at the production level
States should promote responsible aquaculture practices in support of rural communities, producer organizations and fish fanners,

States should promote active participation of fishfarmers and their communities in the development of responsible aguaculture manage-
ment practices.

States should promote efforts which improve selection and use of appropriate feeds, feed additives and fertilizers, including manures.

States should promote effedtive farm and fish health management practices favouring hygienic measures and vaccines. Sdfe, effedtive and min-
imal use of therapeutants, hormones and drugs, antibiotics and other disease control chemicals should be ensured.

States should regulate the use of chemical inputs in aguaculture which are hazardous to human health and the environment.

States should require that the disposal of wastes such as offd, sludge, dead or diseased fish, excess veterinary drugs and other hazardous
chemical inputs does not congtitute a hazard to human health and the environment.

States should ensure the food safety of aquaculture products and promote efforts which maintain product quality and improve their value
through particular care before and during harvesting and on-site processing and in storage and transport of the products.

ARTICLE 10 - INTEGRATION OF FISHERIES INTO COASTAL AREA MANAGEMENT

Artide 10.1: Indtitutional framework Artide 10.3: Regional cooperation
Artide 10.2; Policy measures Artide 10.4: Implementation of Coagtal Area Management
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10.1 Ingtitutional framework
1011 States should ensure that an appropriate policy, legal and institutional framework is adopted to achieve the sustainable and integrated use
of the resources, taking into account the fragility of coastal ecosystems and the finite nature of their natural resources and the needs of
coastal communities.

10.12 Inview of the multiple uses of the coastal area, States should ensure that representatives of the fisheries sector and fishing communities are
consulted in the decision-making processes and involved in other activities related to coastal area management planning and devel opment.

10.1.3 States should develap, as appropriate, institutional and legal frameworks in order to determine the possible uses of coastal resources and to
govern access to them taking into account the rights of coastal fishing communities and their customary practices to the extent compati-
ble with sustainable development.

1014 States should facilitate the adoption of fisheries practices that avoid conflict among fisheries resources users and between them and other
users of the coastd area.

10.15 States should promote the establishment of procedures and mechanisms at the appropriate administrative level to settle conflictswhich arise
within the fisheries sector and between fisheries resource users and other users of the coastal area.
10.2 Policy measures

1021 States should promote the creation of public awareness of the need for the protection and management of coastal resources and the par-
ticipation in the management process by those affected.

1022 In order to asist decision-making on the alocation and use of coastal resources, States should promote the assessment of their respective
value taking into account economic, socia and cultural factors.

10.2.3 In setting policies for the management of coastal areas, States should take due account of the risks and uncertainties involved.

1024 States, in accordance with their capacities, should establish or promote the establishment of sysems to monitor the coastal environment as
part of the coastal management process using physical, chemical, biological, economic and socia parameters.

1025 Sates should promote multi-disciplinary research in support of coastal area management, in particular on its environmental biological,
economic, social, legd and institutional aspects.
10.3 Regional cooperation

1031 Saeswith neighbouring coastal areas should cooperate with one another to facilitate the sustainable use of coastal resources and the con-
servation of the environment.

1032 In the case of activities that may have an adverse transboundary environmental effect on coastal areas, States should:
a. provide timely information and, if possible, prior notification to potentially afected States; and
h. consult with those States as early as possible.

1033 States should cooperate at the subregional and regional level in order to improve coastal area management.

10.4 Implementation

104.1 States should establish mechanisms for cooperation and coordination among national authorities involved in planning, development, con-
servation and management of coastal areas.

104.2 States should ensure that the authority or authorities representing the fisheries sector in the coastal management process have the appro-
priate technical capacities and financial resources.

ARTICLE 11 - POST-HARVEST PRACTICES AND TRADE

Artide 11.1: Responsble fish utilization

Artide 11.2: Responsgble international trade

Artide 11.3: Laws and regulations relating to fish trade

119



Achieving Sustainable Fisheries

AN QA Code of Conduct for Responsible Fisheries (cont'd)

11.1 Responsible fish utilization
1111 States should adopt appropriate measures to ensure the right of consumers to safe, wholesome and unadulterated fish and fishery products.
1112 States should establish and maintain effective national safety and quality assurance systems to protect consumer health and prevent com-
mercia fraud.

1113 States should st minimum standards for safety and quality assurance and make sure that these standards are effectivly applied through-
out the industry. They should promote the implementation of quality standards agreed within the context of the FAOWHO Codex
Alimentarius Commission and other relevant organizations or arrangements.

1114 States should cooperate to achieve harmonization, or mutual recognition, or both, of national sanitary measures and certification pro-
grammes as appropriate and explore possibilities for the establishment of mutually recognized control and certification agencies.

1115 States should give due consideration to the economic and socid role of the post-harvest fisheries sector when formulating national poli-
cies for the sustainable development and utilization of fishery resources.

1116 States and relevant organizations should sponsor research in fish technology and quality assurance and support projects to improve pogt-
harvest handling of fish, taking into account the economic, social, environmental and nutritional impact of such projects.

1117 Saes noting the existence of different production methods, should through cooperation and by facilitating the development and trandfer of
appropriate technologies, ensure that processing, transporting and storage methods are environmentally sound.

1118 States should encourage those involved in fish processing, distribution and marketing to:
a. reduce post-harvest losses and waste;
h. improve the use of by-catch to the extent that this is consistent with responsible fisheries management practices; and
C. use the resources, especialy water and energy, in particular wood, in an environmentally sound manner.
1119 Sates should encourage the use of fish for human consumption and promote consumption of fish whenever appropriate.
11.1.10 States should cooperate in order to facilitate the production of value-added products by developing countries.

11.1.11 States should ensure that international and domestic trade in fish and fishery products accords with sound conservation and management
practices through improving the identification of the origin of fish and fishery products traded.

11.1.12 States should ensure that environmental effects of post- harvest activities are considered in the development of related laws; regulations and
policies without creating any market distortions.

11.2 Responsible international trade

1121 The provisions of this Code should be interpreted and applied in accordance with the principles, rights and obligations established in the
World Trade Organization (WTQ) Agreement.

1122 Internationa trade in fish and fishery products should not compromise the sustainable development of fisheries and responsible utiliza-
tion of living aquatic resources.

1123 States should ensure that measures affecting international trade in fish and fishery products are transparent, based, when applicable, on
scientific evidence, and are in accordance with internationally agreed rules.

1124 Fish trade measures adopted by States to protect human or animal life or health, the interests of consumers or the environment, should not be
discriminatory and should be in accordance with internationally agreed trade rules, in particular the principles, rights and obligations established
in the Agreement on the Application of Sanitary and Phytosanitary Messures and the Agreement on Technical Barriers to Trede of the WTO.

1125 States should further liberalize trade in fish and fishery products and eliminate barriers and distortions to trade such as duties, quotas and
non-tariff barriers in accordance with the principles, rights and obligations of the WTO Agreement.

1126 States should not directly or indirectly create unnecessary or hidden barriers to trade which limit the consumer's freedom of choice of sup-
plier or that restrict market access.
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1127 States should not condition access to markets to access to resources. This principle does not preclude the possibility of fishing agreements
between States which include provisions referring to access to resources, trade and access to markets, transfer of technology, scientific
research, training and other relevant elements.

1128 States should not link access to markets to the purchase of speific technology or sde of other products.

1129 States should cooperate in complying with relevant international agreements regulating trade in endangered species.

11.2.10 States should develop international agreements for trade in live specimens where there is arisk of environmental damage in importing or
exporting States.

11211 States should cooperate to promote adherence to, and effective implementation of relevant international standards for trade in fish and
fishery products and living aguatic resource conservation.

11.2.12 States should not undermine conservation measures for living aguatic resources in order to gain trade or investment benefits.

11.2.13 States should cooperate to develop internationally acceptable rules or standards for trade in fish and fishery products in accordance with
the principles, rights, and obligations established in the WTO Agreement.

11.2.14 Saes should cooperate with each other and actively participate in relevant regional and multilateral fora, such as the WTO, in order to ensure
equitable, non-discriminatory trade infish and fishery products aswell aswide adherence to multilaterally agreed fishery conservation measures.

11215 Staes, aid agencies, multilateral development banks and other relevant international organizations should ensure that their policies and
practices related to the promotion of international fish trade and export production do not result in environmental degradation or adverse-
ly impact the nutritional rights and needs of people for whom fish is critical to their health and well being and for whom other compara-
ble sources of food are not readily available or affordable.

11.3 Laws and regulations reating to fish trade

1131 Laws regulations and administrative procedures applicable to international trade in fish and fishery products should be transparent, as
simple as possible, comprehensible and, when appropriate, based on scientific evidence.

1132 Staes, in accordance with their national laws, should facilitate appropriate consultation with and participation of industry aswell as environ-
mental and consumer groups in the development and implementation of laws and regulations related to trade in fish and fishery products.

H.3.3 States should smplify their laws, regulations and administrative procedures applicable to trade in fish and fishery products without jeop-
ardizing their effectiveness.

11.34 When a State introduces changes to its legal requirements affecting trade in fish and fishery products with other States, sufficient infor-
mation and time should be given to alow the States and producers affected to introduce, as appropriate, the changes needed in their
processes and procedures. In this connection, consultation with affected States on the time frame for implementation of the changes would
be desirable. Due consideration should be given to requests from developing countries for temporary derogations from obligations.

1135 States should periodically review laws and regulations applicable to international trade in fish and fishery products in order to determine
whether the conditions which gave rise to their introduction continue to exist.

1136 States should harmonize as far as possible the standards applicable to international trade in fish and fishery products in accordance with
relevant internationally recognized provisions.

H.3.7 States should collect, disseminate and exchange timely, accurate and pertinent statistical information on international trade in fish and
fishery products through relevant national institutions and international organizations.

1138 States should promptly notify interested States, WTO and other gppropriate international organizations on the development of and changes to
laws, regulations and administrative procedures applicable to international trade in fish and fishery products.

ARTICLE 12 - FISHERIES RESEARCH

121 Staes should recognize that responsible fisheries requires the availahility of a sound scientific basis to assst fisheries managers and other
interested parties in making decisions. Therefore, States should ensure that appropriate research is conducted into all aspects of fisheries
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including biology, ecology, technology, environmental science, economics, socid science, aquaculture and nutritional science. States should
ensure the availahility of research facilities and provide appropriate training, staffing and institution building to conduct the research, tak-
ing into account the special needs of developing countries.

122 States should establish an appropriate institutional framework to determine the applied research which is required and its proper use.

123 States should ensure that data generated by research are analyzed, that the results of such analyses are published, respecting confidentiali-
ty where appropriate, and distributed in a timely and readily understood fashion,in order that the best scientific evidence is made available
as a contribution to fisheries conservation, management and development. In the absence of adequate scientific information, appropriate
research should be initiated as soon as possible.

124 States should collect reliable and accurate datawhich are required to assess the status of fisheries and ecosystems, including data on bycatch,
discards and waste. Where appropriate, this data should be provided, at an appropriate time and level of aggregation, to relevant States and
subregional, regional and globa fisheries organizations.

125 States should be able to monitor and assess the state of the stocks under their jurisdiction, including the impacts of ecosystem changes result-
ing from fishing pressure, pollution or habitat ateration. They should also establish the research capacity necessary to assess the effects of
climate or environment change on fish stocks and aquatic ecosystems.

126 States should support and strengthen national research capabilities to meet acknowledged scientific standards.
127 States, as appropriate in cooperation with relevant international organizations, should encourage research to ensure optimum utilization of
fishery resources and stimulate the research required to support national policies related to fish as food.

128 States should conduct research into, and monitor, human food supplies from aguatic sources and the environment from which they are
taken and ensure that there is no adverse health impact on consumers. The results of such research should be made publicly available.

129 Sates should ensure that the economic, social, marketing and institutional aspects of fisheries are adequately researched and that compa-
rable data are generated for ongoing monitoring, analysis and policy formulation.

1210 States should carry out studies on the sdlectivity of fishing gear, the environmental impact of fishing gear on target species and on the behav-
iour of target and non-target species in relation to such fishing gear as an ad for management decisions and with aview to minimizing
non-utilized catches aswell as safeguarding the biodiversity of ecosystems and the aquatic habitat.

1211 States should ensure that before the commercial introduction of new types of gear, ascientific evaluation of their impact on the fisheries and
ecosystems where they will be used should be undertaken. The effects of such gear introductions should be monitored.

1212 States should investigate and document traditional fisheries knowledge and technologies, in particular those applied to small-scale fisheries,
in order to asess their application to sustainable fisheries conservation, management and development.

12.13 States should promote the use of research results as abasis for the setting of management objectives, reference points and performance cri-
teria, aswell as for ensuring adequate linkages between applied research and fisheries management.

1214 States conducting scientific research activities in waters under the jurisdiction of another State should ensure that their vessdls comply with
the laws and regulations of that State and international law.

12.15 States should promote the adoption of uniform guidelines governing fisheries research conducted on the high sess.

1216 States should, where appropriate, support the establishment of mechanisms, including, inter aia, the adoption of uniform guidelines,
to facilitate research at the subregiona or regiona level and should encourage the sharing of the results of such research with other
regions.

1217 States, either directly or with the support of relevant international organizations, should develop collaborative technical and research pro-
grammes to improve understanding of the biology, environment and status of transboundary aquatic stocks.

12.18 States and relevant international organizations should promote and enhance the research capacities of developing countries, inter alia, in
the areas of data collection and analysis, information, science and technology, human resource development and provision of research facil-
ities, in order for them to participate effectively in the conservation, management and sustainable use of living aquatic resources.
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1219 Competent international organizations should, where appropriate, render technical and financial support to States upon request and when
engaged in research investigations aimed at evaluating stocks which have been previoudy unfished or very lightly fished.

1220 Relevant technical and financia international organizations should, upon request, support States in their research efforts, devoting specid
atention to developing countries, in particular the least-developed among them and small island developing countries.

Annex 1
BACKGROUND TO THE ORIGIN AND ELABORATION OF THE CODE

1. This annex describes the process of elaboration and negotiation of the Code, which led to its submission for adoption to the Twenty-eighth
Session of the FAO Conference. It has been felt useful to annex this section as a reference to the origin and the development of the Code and
thus reflect the interest generated and the spirit of compromise of al the parties involved in its elaboration. It is hoped that this will contribute
to the promotion of the commitment necessary for its implementation.

2. At various international fora, concern had long been expressed regarding the clear signs of over-exploitation of important fish stocks, damage
to ecosystems, economic losses, and issues affecting fish trade—all of which threatened the long-term sustainability of fisheries and, in turn,
harmed the contribution of fisheries to food supply. In discussing the current state and prospects of world fisheries, the Nineteenth Session of
the FAO Committee on Fisheries (COF), held in March 1991, recommended that FAO should develop the concept of responsible fisheries and
elahorate a Code of Conduct to this end.

3. Subsequently, the Government of Mexico, in collaboration wiht FAQ, organized an International Conference on Responsible Fishing in Cancun,
in May 1992. The Declaration of Cancun endorsed at that Conference further developed the concept of responsible fisheries, stating that "this
concept encompasses the sustainable utilization of fisheries resources in harmony with the environment; the use of capture and aguaculture
practices which are not harmful to ecosystems, resources or their quality; the incorporation of added value to such products through transfor-
mation processes meeting the required sanitary standards; the conduct of commercial practices so asto provide consumers access to good qual-
ity products'.

4. The Cancun Declaration was brought to the attention of the UNCED Rio Summit in June 1992, which supported the preparation of a Code of
Conduct for Responsible Fisheries. The FAO Technical Consultation on High Seas Fishing, held in September 1992, further recommended the
elaboration of a Code to address the issues regarding high sees fisheries.

5. The One Hundred and Second Session of the FAO Council, held in November 1992, discussed the elaboration of the Code, recommending that
priority be given to high seas issues and requested that proposals for the Code be presented to the 1993 session of the Committee on Fisheries.

6. The Twentieth Sesson of COH, held in March 1993, examined general principles for such a Code, including the elaboration of guidelines and
endorsed atimeframe for the further elaboration of the Code. It aso requested FAO to prepare, on a "fagt track” basis, as part of the Code, pro-
posals to prevent reflagging of fishing vessdls which afect conservation and management measures on the high seas.

7. The further development of the Code of Conduct for Responsible Fisheries was accordingly carried out in consultation and collaboration with rele-
vant United Nations Agencies and other international organizations including non-governmental organizations.

8. In pursuance of the instructions of the FAO Governing Bodies, the draft Code was formulated in such away as to be consistent with the 1982
United Nations Convention on the Law of the Sea, taking into account the 1992 Declaration of Cancun, the 1992 Rio Declaration and the pro-
visions of Agenda 21 of UNCED, the conclusions and recommendations of the 1992 FAO Technical Consultation on High Seas Fishing, the
Strategy endorsed by the 1984 FAO World Conference on Fisheries Management and Development, and other relevant instruments including the
outcome of the then ongoing United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks which, in August 1995,
adopted an Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982
Concerning Straddling Fish Stocks and Highly Migratory Fish Stocks.

9. The FAO Conference, at its Twenty-seventh Session in November 1993, adopted the Agreement to Promote Compliance with International
Conservationa and Management Measures by Fishing Vesds on the High Seas and recommended that the General Principles of the Code of
Conduct for Responsaible Fisheries be prepared on a "fast track" in order to orientate formulation of thematic articles. Accordingly, a draft text
of the General Principleswas reviewed by an informal Working Group of Government-nominated experts, which met in Rome in February 1994,
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A revised draft was widely circulated to al FAO Members and Associate Members aswell as intergovernmental and non-governmental organi-
zations. Comments received on the second version of the General Principles were incorporated in the draft Code together with proposals for an
aternative text. This document was also the subject of informal consultation with non-governmental organizations on the occasion of the
Fourth Session of the United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks; held in August 1994 in New York.

10. In order to facilitate consideration of the full text of the draft Code, the Director-General proposed to the Council at its Hundred and Sixth
Session inJune 1994, that a Technical Consultation on the Code of Conduct for Responsible Fishing be organized, open to al FAO Members,
interested non-members, intergovernmental and non-govermental organizations, in order to provide an opportunity for the widest involvement
of al concerned parties a an early stage of its elaboration.

11. This Technical Consultation took place in Rome from 26 September to 5 October 1994 and a drft for the entire Code and afirgt draft of tech-
nical guidelines to support most of the Thematic Articles of the Code were presented. Following a thorough review of dl the Articles of the com-
plete draft Code of Conduct, an Alternative Secretariat Draft was then prepared on the basis of comments made during the discussions in plenary
and specific drafting changes submitted in writing during the Consultation.

12. The Consultation was able to review aso in detail an alternative draft for three of the Sx Thematic Artides of the Code, i.e, Artice 9 "Integration of
Fisheriesinto Coastdl AreaManagement”, Article 6 "Fisheries Management”, Article 7 "Fishing Operations', except for those principleswhichwere like-
ly to be afected by the outcome of the ongoing UN Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks. A short Adminidrative
Report was prepared and presented to the FAO Council and to COF.

13. The Technical Consultation proposed to the Council & its Hundred and Seventh Session, 15-24 November 1994, that the final wording of those
principles dealing mainly with high seas issues be left in abeyance pending the outcome of the UN Conference. The Council generally endorsed
the proposed procedure, noting that following discussions a the next session of COH, afina draft of the Code would be submitted to the FAO
Council in June 1995 which would then decide upon the necessity for a Technical Committee to meet in parallel to that Session of the Council
in order to elaborate further the detailed provisions of the Code if required.

14. Based upon the substantial comments and detailed suggestions received a the Technical Consultation, the Secretariat elaborated a revised draft
of the Code of Conduct for Responsible Fisheries, which was submitted to the Twenty-first Session of the Committee on Fisheries, held from 10
to 15 March 1995.

15. The Committee on Fisheries was also informed that the UN Conference was expected to conclude its work in August 1995. It was proposed that
principles Ieft in abeyance in the draft text of the Code could then be reconciled with the language agreed upon at the UN Conference in accor-
dance with a mechanism to be decided upon by the Committee and the Council, beforesubmission of the complete Code for its adoptiton at the
Twenty-eighth Session of the FAO Conference in October 1995.

16. The Committee was informed of the various steps the Secretariat had undertaken in preparing the draft Code of Conduct. The Committee established
an open-ended Working Group in order to review the draft text of the Code. The Working Group, which met from 10 to 14 March 1995, undertook a
detailed revision of the draft Code in continuation of thework carried out by the Technical Consultation. It completed and approved the text of Articles
810 11. In view of the time constraints, the Working Group provided directives to the Secretariat to redraft Articles 1 to 5. It was also recommended
that the elements of research and cooperation as well as aguaculture be included in Artide 5, Generd Principles, to reflect issues developed in the
Thematic Articles of the Code.

17. The Committee supported the proposal endorsed by the Hundred and Seventh Session of the Council on mechanisms to findlize the Code. The find
wording of those principles dealing mainly with issues concerning straddling fish ocks and highly migratory fish stocks, which formed only asmall
part of the Code, should be re-examined in the light of the outcome of the UN Conference. The Group also recommended that once agreement wes
reached on the substance, it would be necessary to harmonize legdl, technical and idiomatic agpects of the Code, in order to facilitete itsfinal approval.

18. The Report of the open-ended Working Group was presented to a Ministerial Meeting on Fisheries, held on 14 and 15 March 1995, in con-
junction with the COF Session. The Rome Consensus on World Fisheries emanating from this meeting urged that "Governments and interna-
tional organizations take prompt action to complete the International Code of Conduct for Responsible Fisheries with aview to submitting the
final text to the FAO Conference in October 1995".
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19. The Hundred and Eighth Session of the Council was presented with arevised version of the Code of Conduct. The Council established an open-
ended Technical Committee, which held its First Session from 5 to 9June 1995, with abroad regional representation of members and ohservers.
A number of intergovernmental and non-governmental organizations also participated.

20. The Council was informed by the Technical Committee that it had undertaken athorough review of Articles 1 to 5 including the Introduction. It
had aso examined, amended and gpproved Aticles 8 to 11. The Council was aso informed that the Committee had started the revision of Artide 6.

21. The Council approved the work carried out by the Technical Committee and endorsed its recommendation for a Second Session to be held from
25 t0 29 September 1995 to complete the revision of the Code once the Secretariat had harmonized the text linguistically and juridically, tak-
ing into account the outcome of the UN Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks.

22. A revised version of the Code as approved by the Open-ended Technical Committee at its First Session (5-9 June 1995) and endorsed by the One
Hundred and Eighth Session of the Council was issued, both as a Conference document (C 95/20) and as a working paper for the Second
Session of the Technical Committee. Elements pending agreement were clearly identified.

23. In order to facilitate the finalization of the entire Code, the Secretariat prepared the document "Secretariat Proposals for Article 6, Fisheries
Management, and Article 7, Fishing Operations, of the Code of Conduct for Responsible Fisheries', taking into account the Agreement relating to
the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, adopted by the UN Conference in August 1995. The
Secretariat dso completed proposals for the harmonization of the text on legal and linguistic aspects and made this available to the Committee in
three languages for the session (English, French and Spanish).

24. A Second Session of the Open-ended Technical Committee of the Council met from 25 to 29 September 1995, with awide representation of
regions and interested organizations. The Committee, working in afull spirit of collaboration, successfully concluded its mandate, finalizing
and endorsing all Articles and the Code as awhole. The Technical Committee agreed that the negotiations of the text of the Code were final-
ized. An Open-ended Informal Group on Language Harmonization held an additional session and, together with the Secretariat, completed the
harmonization on the basis of the text as adopted at the closing session. The Technical Committee instructed the Secretariat to already submit
the findlized version as a revised Conference document to the Hundred and Ninth Session of the Council and to the Twenty-eighth Session of
the Conference for its adoption. The Council endorsed the Code of Conduct as finalized by the Technical Committee. The Secretariat was
requested to prepare the required draft resolution for the Conference, including also acall on countries to rdify, as a matter of urgency, the
Compliance Agreement adopted at the last session of the Conference. The Twenty-eighth Session of the Conference adopted on 31 October 1995,
by consensus, the Code of Conduct for Responsible Fisheries and the respective Resolution.

Annex 2
RESOLUTION

THE CONFERENCE
Recognizing the vital role of fisheries in world food security, and economic and social development, aswell as the need to ensure the sustainabili-
ty of the living aguatic resources and their environment for present and future generations.

Recalling that the Committee on Fisheries on 19 March 1991 recommended the development of the concept of responsible fishing and the possi-
ble formulation of an instrument on the matter.

Considering that the Declaration of Cancun, which emanated from the International Conference on Responsible Fisheries of May 1992, organized
by the Government of Mexico in collaboration with FAQ, had called for the preparation of a Code of Conduct on Responsible Fisheries,

Bearing in mind that with the entry into force of the United Nations Convention on the Law of the Sea, 1982, and the adoption of the Agreement
for the implementation of the provisions of the United Nations Convention on the Law of the Seaof 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, aswas anticipated in the 1992 Rio Declaration and the provisions of
Agenda 21 of UNCED, there is an increased need for subregional and regional cooperation, and that significant responsibilities are placed upon
FAQ in accordance with its mandate,
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Recalling further that the Conference in 1993 adopted the FAO Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vesds on the High Seas, and that this Agreement would constitute an integral part of the Code of Conduct.

Noting with satisfaction that FAQ, in accordance with the decisions of its Governing Bodies, had organized a series of technical mestings to formulate
the Code of Conduct, and that these meetings have resulted in agreement being reached on the text of the Code of Conduct for Responsible Fisheries,

Acknowledging that the Rome Consensus on World Fisheries, which emanated from the Ministerial Mesting on Fisheries of 14-15 March 1995.
urged govern-ments and international organizations to respond effectively to the current fisheries situation, inter alia, by completing the Code of
Conduct for Responsible Fisheries and to consider adopting the Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vesds on the High Seas.

1. Decides to adopt the Code of Conduct for Responsible Fisheries;

2. Cdls on States, International Organizations, whether Governmental or Non-Governmental, and al those
involved in fisheries to collaborate in the fulfilment and implementation of the objectives and principles con-
tained in this Code;

3. Urges that specia requirements of developing countries be taken into account in implementing the provisions
of this Code;

4. Requests FAO to make provision in the Programme of Work and Budget for providing advice to developing coun-
tries in implementing this Code and for the elaboration of an Interregional Assstance Programme for external
assistance aimed at supporting implementation of the Code;

5. Further requests FAQ, in collaboration with members and interested relevant organizations, to elaborate, as appro-
priate, technical guidelines in support of the implementaiton of the Code;

6. Cdls upon FAO to monitor and report on the implementation of the Code and its effects on fisheries, including
action taken under other instruments and resolutions by UN organizations and, in particular, the resolutions adopt-
ed by the General Asambly to give effect to the Conference on Straddling Fish Stocks and Highly Migretory Fish
Stocks leading to the Agreement for the implementation of the provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks;

7. Urges FAQ to strengthen Regional Fisheries Bodies in order to deal more effectively with fisheries conservetion and
management issues in support of subregional, regional and global cooperation and coordination in fisheries.

Endnotes

1 References in this Code to the United Nations Convention on the Law of the Sea, 1982, or to other international agreements do not prejudice the
position of any State with respect to signature, ratification or accession to the Convention or with respect to such other agreements
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ANNEX VI

The International Plan of Action for Reducing Incidental Catch of Seabirdsin Longline Fisheries

Introduction

1. Seahirds are being incidentally caught in various commercial longline fisheries in the world, and concerns are arising about the impacts of this
incidental catch. Incidental catch of seabirds may aso have an adverse impact on fishing productivity and profitability. Governments, non-gov-
ernmental organizations, and commercial fishery associations are petitioning for measures to reduce the mortality of seabirds in longline fish-
eries in which seabirds are incidentally taken.

2. Key longline fisheries in which incidental caich of seabirds are known to occur are: tuna, swordfish and hillfish in some particular parts of
oceans; Patagonian toothfish in the Southern Ocean, and halibut, black cod, Pecific cod, Greenland halibut, cod, haddock, tusk and ling in
the northern oceans (Pacific and Atlantic). The species of seabirds most frequently taken are albatrosses and petrels in the Southern Ocean,
northern fulmars in the North Atlantic and albatrosses, gulls and fulmars in the North Pecific fisheries.

3. Responding to the need to reduce the incidental catch of seabirds in commercial fisheries in the Southern Ocean, the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) adopted mitigation measuresin 1992 for its 23 member countries to reduce inci-
dental catch of seabirds.

4. Under the auspices of the Commission for the Conservation of Southern Bluefin Tuna (CCSBT), Australia, Japan and New Zealand have stud-
ied and taken seabird mitigation measures in their southern bluefin tuna longline fishery since 1994, and in 1995 CCSBT adopted a recom-
mendation relating to ecologicaly related species, including the incidental mortality of seabirds by longline fishing. The recommendation
stipulates apolicy on data and information collection, mitigation measures, aswell as education and information dissemination. All member
nations of CCSBT have made the use of bird scaring lines (tori poles) mandatory in their fisheries.

5. The United States of America aso adopted, by regulation, measures for reducing incidental caich of seabirds for its groundfish longline fish-
eriesin Seabirds are being incidentally caught in various commercial longline the Bering Sea/Aleutian Islands and Guif of Alaskain 1997, and
for its halibut fishery in 1998. The United States is currently developing measures to mitigate the incidental catch of seabirds in the Hawaiian
pelagic longline fisheries. Severa other countries with longline fisheries have likewise adopted similar mitigation measures.

Origin
6. Noting an increased awareness about the incidental catch of seabirds in longline fisheries and its potential negative impacts on seabird popu-
lations, a proposal was made a the Twenty-second Session of the Committee on Fisheries (COFI) in March 1997 that FAO organize an expert

consultation, using extra-budgetary funds, to develop Guidelines leading to a Plan of Action to be submitted at the next Sesson of COR aim-
ing a areduction in such incidental catch.

7. The International Plan ofAction for reducing incidental catch of seabirds in longlinefisheries (IPOA-SEABIRDS) has been developed
through the meeting of a Technical Working Group in Tokyo 25-27 March 1998" and the Consultation on the Management of Fishing Capacity,
Shark Fisheries and Incidental Catch of Seabirds in Longline Fisheries held 26-30 October 1998 and its preparatory meeting held in Rome 22-

24 July 1998,

Nature and Scope

8. IPOA-Sedhirds is voluntary. It has been elaborated within the framework of the Code of Conduct for Responsible Fisheries as envisaged by Artide
2 (d). The provisions of Article 3 of the Code of Conduct apply to the interpretation and application of this document and its relationship with
other international instruments. All concerned States® are encouraged to implement it.

9. The IPOA-SEABIRDS gpplies to States in the waters of which longline fisheries are being conducted by their own or foreign vessdls and to States
that conduct longline fisheries on the high seas and in the exclusive economic zones (EEZ) of other States.
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Objective
10. Taking into account in particular the objectives of articles 7.6.9 and 85 of the Code of Conduct, the objective of the IPOA-SEABIRDS is to reduce
the incidental catch of seabirds in longline fisheries where this occurs.

Implementation

11.1n implementing the IPOA-SEABIRDS States should carry out a st of activities. This should be done as appropriate in conjunction with rele-
vant international organizations. The exact configuration of this s&t of activities will be based on an assessment of the incidental catch of
seabirds in longline fisheries,

12, States with longline fisheries should conduct an assessment of these fisheries to determine if a problem exists with respect to incidental catch
of seabirds. If aproblem exists, States should adopt aNational Plan of Action for reducing the incidental catch of seabirds in longline fisheries
(NPOA-SEABIRDS). (See below the "Technical note on developing a National Plan of Action for reducing the incidental catch of seabirds in
longline fisheries'.) When developing the NPOA-SEABIRDS experience acquired in regional management organizations should be taken into
account as appropriate. FAO should provide a list of experts and a mechanism of technical assistance to countries for use in connection with
development of NPOA-SEABIRDS

13. Stateswhich determine that an NPOA-SEABIRDS is not necessary should review that decision on aregular basis, particularly taking into account
changes in their fisheries, such as the expansion of existing fisheries and/or the development of new longline fisheries. If, based on a subse-
Quent assessment, States determine that a problem exists, they should follow the procedures outlined in paragraph 12, and implement an NFOA-
SEABIRDS within two years.

14. The assessment should be included as a part of each relevant State's NPFOA-SEABIRDS
15. Each State is responsible for the design, implementation and monitoring of its NPOA-SEABIRDS

16. States recognize that each longline fishery is unique and the identification of appropriate mitigation measures can only be achieved through
on-the-spot assessment of the concerned fisheries. Technical and operational mitigation measures are presently in use or under development
in some longline fisheries where incidental catch of seabirds occurs. Measures developed by different Stetes are listed in a Technical Note insert-
ed at the end of this document (Technical note on developing a National Plan of Action for reducing the incidental catch of seabirds in long-
line fisheries). This list does not prejudice the right of States to decide to use any of these or other suitable measures that may be developed. A
more comprehensive description and discussion of the mitigation measures currently used or under development can be found in FAO Fisheries
Circular No. 937.

17. States should start the implementation of the NFOA-SEABIRDS no later than the COR Session in 2001.

18. In implementing their NPOA-SEABIRDS States should regularly, at least every four years, assess their implementation for the purpose of iden-
tifying codt-effective strategies for increasing the effectiveness of the NPOA-SEABIRDS

19. States, within the framework of their respective competencies and consistent with international law, should strive to cooperate through region-
a and subregional fisheries organizations or arrangements, and other forms of cooperation, to reduce the incidental catch of seabirds in long-
line fisheries.

20. In implementing the IPOA-SEABIRDS States recognize that cooperation among States which have important longline fisheries is essentia to
reduce the incidental catch of seabirds given the global nature of the issue. States should gtrive to collaborate through FAO and through bilat-
erd and multilateral arrangements in research, training and the production of information and promotional material.

21. States should report on the progress of the

+ Status of seabird populations in the fishing areas, if known.
« Totd annual catch of seabirds (numbers per 1000 hooks set/species/longline fishery)
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+ Existing mitigation measures in use and their effectiveness in reducing incidental catch of seabirds.
+ Incidental catch of seabirds monitoring (observer program, etc.).
+ Statement of conclusions and decision to develop and implement an NPOA-SEABIRDS

[1. NPOA-SEABIRDS
The NPOA-SEABIRDS may contain the following elements:

1. Prescription of mitigation measures

The NPOA-SEABIRDS should prescribe appropriate mitigation methods. These should have a proven eficiency, and be cost-effective for the fish-
ing indutry. If effectiveness of mitigation measures can be improved by combining different mitigation measures or devices, it is likely that
each State will find it advantageous to implement a number of different measures that reflect the need and particular circumstances of their
specific longline fishery.

2. Research and development

The NPOA-SEABIRDS should contain plans for research and development, including those aiming: (i) to develop the most practica and effective
seabird deterrent device; (ii) to improve other technologies and practices which reduce the incidental capture of seabirds; and (iii) undertake spe-
dfic research to evaluate the effectiveness of mitigation measures used in the longline fisheries, where this problem occurs.

3. Education, training and publicity

The NPOA-SEABIRDS should prescribe means to raise awareness among fishers, fishing associations and other relevant groups about the need to
reduce the incidental catch of seabirds in longline fisheries where this occurs; National and International Plans of Action and other information
on the incidental catch of seabirds in longline fisheries; and to promote the implementation of the NPFOA-SEABIRDS among national industry,
research and its own administration.

Provide information about technical or financial assistance for reducing the incidental catch of seabirds.

Preferably design and implementation of outreach programmes for fishers, fisheries managers, gear technologists, maritime architects, shipbuilders,
and conservationists and other interested members of the public should be described in the plan. These programmes should aim at improving the under-
standing of the problem resulting from incidental catch of seabirds and the use of mitigation measures. The outreach programme may include educa-
tional curricula, and guidelines disseminated through videos, handbooks, brochures and pogters. The programme shoul d focus on both the conservation
aspects of this issue and on the economic benefits of expected increased fishing efficiency inter alia by eliminating bait loss to seabirds.

4. Data Collection

Data collection programmes should collect reliable datato determine the incidental catch of seabirds in longline fisheries and the effectiveness of
mitigation measures. Such programmes may make use of onboard observers.

TECHNICAL NOTE ON SOME OPTIONAL TECHNICAL AND OPERATIONAL MEASURES
FOR REDUCING THE INCIDENTAL CATCH OF SEABIRDS IN LONGLINE FISHERIES
[. INTRODUCTION

To reduce the incidental catch of seahirds, it is essential to reduce the number of encounters between seabirds and baited hooks. It should be noted
that, if used in combination, the options could improve mitigation effectiveness.

For each of the measures, the effectiveness and the cogt invalved for fishers are briefly presented. In thispresentation, "effectiveness' is defined as to what
extent the measures reduces incidental catch of seabirds; "codt” is defined as the initial cogt or investment and any ongoing operational cods.

Other technical options are currently under development and fishers and researchers in the fidld may develop new mitigation measures, so the list
of measures is likely to increase over time.
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If effectiveness of mitigation measures can be improved by combining different mitigation measures or devices, each State may find it advanta-
geous to implement different measures that are more suitable for their conditions and reflect the needs of their specific longline fisheries.

The ligt below should not be considered mandatory or exhaustive and FAO shall maintain a database of measures that are in use or under development.

[1. TECHNICAL MEASURES
1. Increase the sink rate of baits
a) Waeighting the longline gear
Concept:  Increase the sinking speed of baited hooks and reduce their exposure time to seabirds.
Effectiveness Sudies have shown that appropriate line-weighting can be highly effective in avoiding bait loss to birds.
Cod: The cost is the initial purchase of the weighting material (either heavier gear or weights) and any ongoing replacement of
weights lost duringfishing.

h) Thawing bait
Concept: Overcome buoyancy problems in bait by thawing and/or puncturing swim bladders.
Effectiveness  Rate of incidental catch ofseabirds is reduced when thawed baits are used. It has also been shown that baitfish with
deflated svim bladders sink more quickly than those with inflated swim bladders did.
Cod: Possible costs include bait thawing rack, or extra weight to compensateflotation resultingfrom the air bladder.
) Line-setting machine
Concept: Increase line sinking rate by removing line tension during gear deployment.
Effectiveness  Although no quantitative assessments have been done, thispractice would result in the line sinking more rapidly there-

by reducing availability of baited hooks to seabirds.
Cos: For somefisheries, initial costs may includepurchase ofa line-setting device.

2. Bdow-the-water setting chute, capsule, or funnéd
Concept:  Prevent access by seabirds to baited hooks by setting line under water.
Effectiveness  Underwater setting devices are till under development but could have high effectiveness.
Cod: Initial cost would includepurchase ofthe underwater setting device.

3. Bird-scaring line positioned over or in the area where baited hooks enter the water

Concept: Prevent seabirds access to baited hooks where they enter the water. The bird scaring line is designed to discourage hirds
from taking baited hooks bypreventing their access to baited hooks. Design specifications may vary by vessd, fishing oper-
ation, and location and are critical to its effectiveness. Streamer lines and towing buoys are examples ofthese techniques.

Effectiveness A number of studies and anecdotal observations have demonstrated significant effectiveness of these devices when
properly designed and used.

Cod: Low initial costfor thepurchase and installation of bird scaring line.

4. Bait cagting machine
Concept: Places bait in areaprotected by a bird scaring line and outside the turbulence caused by thepropeller and the ships wake.

Effectiveness. Deployment of bait under the protection zone of the hird-scaring line reduces the availability of baited hooks to
seabirds. The extent to which bait loss is reduced by the use of bait casting machines, used either without a hird-scar-
ing line or in such a manner that baits are notprotected by a hird-scaring line, isyet to be determined.

Cog:  High,initial costs may includepurchase ofa bait-casting device.
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5. Bird-scaring curtain
Concept: To deter seabirdsfrom taking baited hooks during the haul by using a bird scaring curtain.
Effectiveness. Anecdotal evidence indicates that the bird-scaring curtain can effectively discourage hirdsfrom seizing baits in the
hauling area.
Cod: Low, costfor materials.

6. Artifidal baits or lures
Concept:  Reduce palatability or availability of baits.
Effectiveness. New baits are still under development and effectiveness hasyet to be resolved.
Cog:  Currently unknown.

7. Hook modification
Concept:  Utilize hook types that reduce the probability of birds getting caught when they attack a baited hook.
Effectiveness. Hook size might effect the species composition ofincidental caught seabirds. The effect of modification ofhooks is, how-
ever, poorly understood.
Cod:  Unknown.

8. Acoudic deterrent
Concept: Deterring birdsfrom the longline using acoustic signals, such as highfrequency, high volume, distress call, etc.
Effectiveness. Low probability of being effective as background noises are loud and habituation to noises is common among
seabirds.
Cog:  Unknown.

9. Wae cannon
Concept:  Concealing baited hooks by using high pressure water.
Effectiveness. There is no definite conclusion about the effectiveness of this method.
Cog:  Unknown.

10. Magnetic deterrent
Concept:  Perturbing the magnetic receptors ofthe birds by creating magneticfields.
Effectiveness. No indication of effect in practical experiments.
Cod:  Unknown.

I11. OPERATIONAL MEASURES
Reduce vishility of bait (night setting)
Concept:  Set during hours of darkness and reduce illumination of baited hooks in the water.

Effectiveness This method is generally recognized as being highly effective. However, effectiveness can vary between fishing
grounds and also seasonally according to the seabird species. Effectiveness ofthis measure may be reduced around
thefull - moon.

Cod: A redtriction of line setting to the hours of darkness may affectfishing capacity, especiallyfor smaller longliners. Small costs
may be incurred to make vessel lighting appropriate.

Such restriction can dso entail investing in costly technology for maximizing fishing efficiency in a shorter period of time.
2. Reduce the attractiveness of the vessels to seabirds
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Concept: Reducing the attractiveness of vessels to seabirds will reduce the potential for seabirds being incidentally caught. Materials
(eg. fish discards, garbage) discharged from vessels should be at a time or in a way that makes them least available to
hirds or least likely to cause them harm. This includes avoidance of the dumping of discarded fish, offal, fish heads, etc.
with embedded hooks. If dumping offal is unavoidable, it should be done on the opposite side of the vessel to where lines
are being set or in such a manner that birds are not attracted to the vessel (e.g. at night).

Effectiveness  The issue of offal discharge is a complex one, and there have been conflicting results regarding effects of variouspro-
cedures in the studies done to date.

Cog: Low; in some situations costs may be associated with providing for offal containment or reconfiguration of offal discharge sys-
tems on the vessdl.

3. Area and seasonal closures
Concept:  Reduce incidental catch of seabirds when concentrations of breeding or foraging seabirds can be avoided.

Effectiveness Area and seasonal closures could be effective (such as in high densityforaging areas or during theperiod of chick care
when parental duties limit the distances adults can fly from breeding sites) although displacement offishing fleet to
other seabird areas needs to be considered.

Cog: Unknown, but a restriction on fishing by area or season may effect fishing capacity.

4. Give preferential licensing to vessels that use mitigation measures that do not require compliance monitoring
Concept: Incentive provided for effective use of mitigation measures that do not require compliance monitoring.
Effectiveness  May be highly effective in stimulating the use of mitigation measures and development of fishing systems that reduce
incidental catch of seabirds
Cog:  Unknown.

Rdease live birds

Concept: If despite the precautions, seabirds are incidentally caught, every reasonable effort should be made to ensure that birds brought
onboard alive are released alive and that when possible hooks should be removed withoutjeopardizing the life ofthe birds.
Effectiveness  Depends on the number of birds brought onboard alive and this is considered small by comparison to the numbers
killed in line setting.
Cog:  Unknown.
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ANNEX VI
International Plan of Action For the Conservation and Management of Sharks

Introduction

1. For centuries artisana fishermen have conducted fishing for sharks sustainably in coastal waters, and some dtill do. However, during recent
decades modern technology in combination with access to distant markets have caused an increase in effort and yield of shark catches, aswell
as an expansion of the areas fished.

2. There is concern over the increase of shark catches and the consequences which this has for the populations of some shark species in severa
areas of the world's oceans. This is becauise sharks often have a close stock-recruitment relationship, long recovery times in response to over-
fishing (low biological productivity because of late sexual maturity; few off-spring, abeit with low natural mortality) and complex spatia struc-
tures (Size/sex segregation and seasona migration).

3. The current state of knowledge of sharks and the practices employed in shark fisheries cause problems in the conservation and management
of sharks due to lack of available catch, efort, landings and trade data, as well as limited information on the biological parameters of many
Species and their identification. In order to improve knowledge on the state of shark stocks and facilitate the collection of the necessary infor-
mation, adequate funds are required for research and management.

4. The prevailing view is that it is necessary to better manage directed shark catches and certain multispecies fisheries in which sharks congtitute
asignificant bycatch. In some cases the need for management may be urgent.

5. A few countries have specific management plans for their shark catches and their plans include control of access, technical measures
including strategies for reduction of shark bycatches and support for full use of sharks. However, given the wide-ranging distribution of
sharks, including on the high seas, and the long migration of many species, it is increasingly important to have international cooperation
and coordination of shark management plans. At the present time there are few international management mechanisms effectively
addressing the capture of sharks.

6. The Inter-American Tropicd Tuna Commission, the International Council for the Exploration of the Sea, the International Commission for the
Conservation of Atlantic Tunas, the Northwest Atlantic Fisheries Organization, the Sub-regional Fisheries Commission of West Affican States,
the Latin American Organization for Fishery Development, the Indian Ocean Tuna Commission, the Commission for the Conservation of
Southern Bluefin Tuna and the Oceanic Fisheries Programme of the Pacific Community have initiated efforts encouraging member countries
to collect information about sharks, and in some cases developed regional databases for the purpose of stock assessment.

7. Noting the increased concern about the expanding catches of sharks and their potential negative impacts on shark populations, aproposal was
made a the Twenty-second Session of the FAO Committee on Fisheries (COH) in March 1997 that FAO organize an expert consultation, using
extra-budgetary funds, to develop Guidelines leading to aPlan of Action to be submitted at the next Session of the Committee aimed at improved
conservation and management of sharks.

8. This International Plan of Action for Conservation and Management of Sharks (IPOA-SHARKS) has been developed through the meeting of the
Technical Working Group on the Conservation and Management of Sharks in Tokyo from 23 to 27 April 1998" and the Consultation on
Management of Fishing Capacity, Shark Fisheries and Incidental Catch of Seabirds in Longline Fisheries held in Rome from 26 to 30 October
1998 and its preparatory meeting held in Rome from 22 to 24 July 1998°.

9. The IPOA-SHARKS consits of the nature and scope, principles, objective and procedures for implementation (including attachments) specified
in this document. Nature and Scope

10. The IROA-HARKS is voluntary. It has been elaborated within the framework of the Code of Conduct for Responsible Fisheries as envisaged by
Article 2 (d). The provisions of Article 3 of the Code of Conduct apply to the interpretation and application of this document and its relation-
ship with other international instruments. All concerned States® are encouraged to implement it.
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11. For the purposes of this document, the term "shark is taken to include all species of sharks, skates, rays and chimaeras (Class Chondrichtyes),
and the term "shark catch” is taken to include directed, bycatch, commercial, recreational and other forms of taking sharks.

12. The IPOA-SHARKS encompasses both target and non-target catches.

Guiding principles
13. Participation. States that contribute to fishing mortality on a species or stock should participate in its management.

14. Qustaining stocks. Management and conservation strategies should aim to keep total fishing mortality for each stock within sustainable levels
by applying the precautionary approach.

15. Nutritional and socio-economic considerations. Management and conservation objectives and strategies should recognize that in some
low-income food-deficit regions and/or countries, shark catches are a traditional and important source of food, employment and/or
income. Such catches should be managed on a sustainable basis to provide a continued source of food, employment and income to local
communities.

Objective
16. The objective of the IPOA-SHARKS is to ensure the conservation and management of sharks and their long-term sustainable use.

Implementation

17. The IPOA-SHARKS applies to States in the waters of which sharks are caught by their own or foreign vessdls and to States the vessdls of which
catch sharks on the high sess.

18, States should adopt a national plan of action for conservation and management of shark stocks {Shark-plan) if their vessds conduct directed figt
eriesfor sharks or if their vessds regularly catch sharks in non-directed fisheries. Suggested contents of the Shark-plan are found in Appendix A. When
developing a Shark-plan, experience of subregional and regional fisheries management organizations should be taken into account, as appropriate.

19. Each State is responsible for developing, implementing and monitoring its Shark-plan.
20. States should gtrive to have a Shark-plan by the COR Session in 2001.

21. States should carry out a regular assessment of the status of shark stocks subject to fishing so asto determine if there is aneed for development of
ashark plan. This assessment should be guided by article 6.13 of the Code of Conduct for Responsible Fisheries. The assessment should be report-
ed as apart of each relevant State's Shark-plan. Suggested contents of a shark assessment report are found in Appendix B. The assessment would
necessitate consistent collection of data, including inter alia commercial data and data leading to improved spedies identification and, ultimate-
ly, establishment of abundance indices. Data collected by States should, where appropriate, be made available to, and discussed within the frame-
work df, relevant subregional and regiona fisheries organizations and FAQ. International collaboration on data collection and data sharing
systems for stock assessments is particularly important in relation to transboundary, straddling, highly migratory and high seas shark stocks.

22. The Shark-plan should aim to:
+ Ensure that shark catches from directed and non-directed fisheries are sustainable;

¢ Asess threats to shark populations, determine and protect critical habitats and implement harvesting strategies consistent with the princi-
ples of biological sustainability and rational long-term economic use;

|dentify and provide specid attention, in particular to vulnerable or threatened shark stocks;

Improve and develop frameworks for establishing and co-ordinating effective consultation involving al stakeholders in research, manage-
ment and educational initiatives within and between States;

Minimize unutilized incidental catches of sharks;
Contribute to the protection of biodiversity and ecosystem structure and function;

134



Achieving Sustainable Fisheries

The International Plans of Action for the Conservation
LUVNDQA and Management of Sharks, Seabird Bycatch,
Overcapacity, and IUU Fishing (cont'd)

+ Minimize waste and discards from shark catches in accordance with article 7.2.2.(g) of the Code of Conduct for Responsible Fisheries (for
example, requiring the retention of sharks from which fins are removed);

+ Encourage full use of dead sharks;
« Facilitate improved species-specific catch and landings data and monitoring of shark catches;
« Facilitate the identification and reporting of species-specific biological and trade data.

23. States which implement the Shark-plan should regularly, at least every four years, assess its implementation for the purpose of identifying cogt-
dfective Strategies for increasing its effectiveness.

24. States which determine that aShark-plan is not necessary should review that decision on aregular basis taking into account changes in their
fisheries, but as aminimum, data on catches, landings and trade should be collected.

25. States, within the framework of their respective competencies and consistent with international law, should strive to cooperate through region-
a and subregional fisheries organizations or arrangements, and other forms of cooperation, with aview to ensuring the sustainability of shark
gocks, including, where appropriate, the development of subregional or regional shark plans.

26. Where transboundary, straddling, highly migratory and high seas stocks of sharks are exploited by two or more States, the States concerned
should dtrive to ensure effective conservation and management of the stocks.

27. States should drive to collaborate through FAO and through international arrangements in research, training and the production of informa-
tion and educational material.

28. States should report on the progress of the assessment, development and implementation of their Shark-plans as part of their biennial report-
ing to FAO on the Code of Conduct for Respongible Fisheries.

Role of FAO

29. FAO will, as and to the extent directed by its Conference, and as part of its Regular Programme activities, support States in the implementation
of the IPOA-SHARKS including the preparation of Shark-plans.

30. FAO will, as and to the extent directed by its Conference, support development and implementation of Shark-plans through specific, in-
country technical assistance projects with Regular Programme funds and by use of extra-budgetary funds made available to the
Organization for this purpose. FAO will provide a list of experts and a mechanism of technical assistance to countries in connection with
development of Shark-plans.

31. FAOwill, through COH, report biennially on the state of progress in the implementation of the IPOA-SHARKS
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Appendix A

|. BACKGROUND
When managing fisheries for sharks, it is important to consider that the state of knowledge of sharks and the practices employed in shark catch-
s may cause problems in the conservation and management of sharks, in particular:

¢ Taxonomic problems

+ Inadequate available data on catches, effort and landings for sharks

+ Difficulties in identifying species after landing

¢ Inaufficient biological and environmental data

o Lack of funds for research and management of sharks

+ Little coordination on the collection of information on transboundary, straddling, highly migratory and high seas stocks of sharks
Difficulty in achieving shark management goals in multispecies fisheries in which sharks are caught.

[1. CONTENT OF THE SHARK-PLAN
The Technical Guidelines on the Conservation and Management of Sharks, under development by FAQ, provide detailed technical guidance,
hoth on the development and the implementation of the Shark plan. Guidance will be provided on:

+ Monitoring

+ Data collection and analysis

¢ Research

¢ Building of human capacity

¢ |Implementation of management measures

Suggested Contents of a Shark Plan

The Shark-plan should contain:

A. Description of the prevailing state of:
o Shark stocks, populations;
* Asociaed fisheries: and.
¢+ Management framework and its enforcement.

B. The objective of the Shark-plan.

C. Strategies for achieving objectives. The following are illustrative examples of what could be included:
¢ Ascertain control over aceess of fishing vessds to shark stocks
¢ Decrease fishing effort in any shark where catch is unsustainable
o Improve the utilization of sharks caught
+ Improve data collection and monitoring of shark fisheries
¢ Tran dl concerned in identification of shark species
Facilitate and encourage research on little known shark species
¢ Obtain utilization and trade data on shark species
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Suggested Contents of a Shark Assessment Report

Appendix B

A shark assessment report should inter alia contain the following information:
+ Past and present trends for;
—Effort: directed and non-directed fisheries; al types of fisheries,
—Yield: physica and economic
o Status of stocks
+ Existing management measures:
—Control of access to fishing grounds
—Technical measures (including by-catch reduction measures, the existence of sanctuaries and closed seasons)
—Others
—Monitoring, control and surveillance
+ Effectiveness of management measures
+ Possible modifications of management measures.
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ANNEX V.I1I.
International Plan of Action for the Management of Fishing Capadty
Introduction
1. Inthe context of the Code of Conduct for Responsible Fisheries and its overall objective of sustainable fisheries, the issues of excess fish-

ing capacity in world fisheries is an increasing concern. Excessve fishing capacity is a problem that, among others, contributes sub-
stantially to overfishing, the degradation of marine fisheries resources, the decline of food production potential, and significant
economic waste.

The Code of Conduct provides that States should take measures to prevent or eliminate excess fishing capacity and should ensure that levels of
fishing effort are commensurate with sustainable use of fishery resources.

At its last Sesson in 1997, the Committee on Fisheries (COFI), requested FAO to address the issue of fishing capacity. FAO organized aTechnical
Working Group on the Management of Fishing Capacity in LaJolla, USA, from 15 to 18 April 1998, A subsequent FAO consultation was held in
Rome from 26 to 30 October 1998, preceded by a preparatory meeting from 22 to 24 July 1998,

PART | - NATURE AND SCOPE OF THE INTERNATIONAL PLAN OF ACTION

The International Plan of Action is voluntary. It has been elaborated within the framework of the Code of Conduct for Responsible Fisheries as
envisaged by Article 2 (d). The provisions of Article 3 of the Code apply to the interpretation and application of this International Plan of Action
and its relationship with other international instruments.

This document is in furtherance of the commitment of al States’ to implement the Code of Conduct. States and regional* fisheries organiza-
tions should apply this document consistently with international law and within the framework of the respective competencies of the organi-
zations concerned.

The International Plan of Action constitutes an element of fishery conservation and sustainable management.

PART Il - OBJECTIVE AND PRINCIPLES

The immediate objective of the International Plan of Action isfor States and regional fisheries organizations, to achieve world-wide preferably

by 2003, but not later than 2005, an efficient, equitable and transparent management of fishing capacity. Inter alia, States and regional fish

eries organizations confronted with an overcapacity problem, where capacity is undermining achievement of long-term sustainability out-

comes, should endeavour initially to limit a present level and progressively reduce the fishing capacity applied to afected fisheries. Where

long-term sustainability outcomes are being achieved, States and regional fisheries organizations nevertheless need to exercise caution to avoid

growth in capacity undermining long-term sustainahility objectives.

The above objective may be achieved through a sevies of actions related to four major strategies.

i.  the conduct of national, regional and global assessments of capacity and improvement of the capability for monitoring fishing capacity;

ii. the preparation and implementation of national plans to effectively manage fishing capacity and of immediate actions for coasta fisheries
requiring urgent measures,

iii. the strengthening of regional fisheries organizations and related mechanisms for improved management of fishing capecity at regiona

and global levels,
iv. immediate actions for mgjor transboundary, straddling, highly migratory and high seas fisheries requiring urgent measures.

These dtrategies may be implemented through complementary mechanisms to promote implementation of this international Plan of Action:
awareness building and education, technical co-operation at the international level, and co-ordination.
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9. The management of fishing capacity should be based on the Code of Conduct for Responsible Fisheries and take into consideration the fol-
lowing mgjor principles and approaches.

i. Participation: The International Plan of Action should be implemented by States either directly, in co-operation with other States, or
through FAO in co-operation with other appropriate intergovernmental organizations, including regional fisheries organizations. States
and regional fisheries organizations, as appropriate, are encouraged to give effect to it and to inform FAO of actions taken to implement it.
FAO will regularly provide information about its implementation.

ii. Phased implementation: The management of fishing capacity on the basis of national and regiona plans should be achieved through
the following three phases. assessment and diagnosis (preliminary analysis to be completed by the end of 2000), adoption of management
measures (preliminary seps to be adopted by the end of 2002) and periodic adjustment of such assessment and diagnosed measures, as
appropriate. Sates and regiona fisheries organizations should complete these seps and progressively implement by 2005 the comple-
mentary measures specified in the International Plan of Action.

iii. Holistic approach: The management of fishing capacity should consider al factors affecting capacity in both national and interna-
tional waters;

iv. Conservation. The management of fishing capacity should be designed to achieve the conservation and sustainable use of fish socks and
the protection of the marine environment consistent with the precautionary approach, the need to minimize by-catch, waste and discard
and ensure sdlective and environmentally safe fishing practices, the protection of biodiversity in the marine environment, and the protec-
tion of habitat, in particular habitats of specia concern.

v.  Priority: Priority should be given to managing the fishing capacity in those fisheries in which there already unequivocally exists overfishing;

vi. New technologies: The management of fishing capacity should be designed so that it takes into account the incorporation of environ-
mentally sound and evolving technology in &l areas of capture fisheries.

vii. Moility: The management of fishing capacity should encourage efficient use of fishing capacity and discourage mobility when it nega-
tively afects sustainability and take due account of socio-economic performances in other fisheries,

viii. Transparency: The International Plan of Action should be implemented in a transparent manner in accordance with Artide 6.13 of the
Code of Conduct.

10. The implementation of the International Plan of Action should be based on the Code of Conduct, particularly Article 5, in relation to enhanc-
ing the ability of developing countries, to develop their own fisheries as well asto participate in high seas fisheries, including access to such
fisheries, in accordance with their legitimate rights and their obligations under international law.

PART HI - URGENT ACTIONS

Section |: Assessment and monitoring of fishing capacity

Measurement  of fishing  capacity

11, States should support coordinated efforts and research at national, regional and globa levels to better understand the fundamental aspects of
issues related to the measurement and monitoring of fishing capacity.

12, States should support the organization by FAO of atechnical consultation to be held as early as possible in 1999 on the definition and meas-
urement of fishing capacity and the subsequent preparation of technical guidelines for data collection and analysis, noting that the result of
this consultation should provide specific guidance for preliminary assessments of fishing capacity and excess fishing capacity at national,
regional and global levels.

Diagnosis and identification of fisheries andfleets requiring urgent measures

13. States should proceed, by the end of 2000, with a preliminary assessment of the fishing capacity deployed at the national level in relation to al
the flets of principal fisheries and update this assessment periodically.
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14. States should proceed, by the end of 2001, with the systematic identification of national fisheries and flegts requiring urgent measures and
update this analysis periodically.

15. States should cooperate, within the same time frame, in the organization of similar preliminary assessments of fishing capacity & the region-
d leve (within the relevant regional fisheries organizations or in collaboration with them, as appropriate) and at the global leve (in collab-
oration with FAO) for transboundary, straddling, highly migratory and high sess fisheries, aswell as in the identification of regional or global
fisheries and fleets requiring urgent measures.

Establishment of records of fishing vessels
16. States should support FAO in the development of appropriate and compatible standards for records of fishing vessels.

17. States should develop and maintain appropriate and compatible national records of fishing vessdls, further specifying conditions for access to
information.

18. While awaiting the entry into force of the Agreement to Promote Compliance with International Conservation and Management Measures by
Fishing Vesds on the High Seas (Compliance Agreement), States should support the establishment by FAO by the end of 2000 of an interna-
tional record of fishing vessdls operating in the high sees, following the model indicated in the Compliance Agreement.

Section |1: Preparation and implementation of national plans

Development of national plans and policies

19. States should develop, implement and monitor national plans of action for managing fishing capacity, taking into account, inter alia, the
effect of different resource management systems on fishing capecity.

20. States should develop the means to monitor fishing capacity systematically and accurately, and to regularly assess any imbalance with avail-
able fishery resources and management objectives.

21. States should develop, adopt and make public, by the end of 2002, national plans for the management of fishing capacity and, if required,
reduce fishing capacity in order to balance fishing capacity with available resources on a sustainable basis. These should be based on an asess:
ment of fish stocks and giving particular attention to cases requiring urgent measures and taking immediate steps to address the management
of fishing capacity for stocks recognized as significantly overfished.

22. States should give due consideration, in the development of national plans, to socio-economic requirements, including the consideration of
aternative sources of employment and livelihood to fishing communities which must bear the burden of reductions in fishing capacity.

23. When it has been found that a national plan to manage capacity is not necessary, States should ensure that the matter of fishing capacity is
addressed in an ongoing manner in fishery management.

24. At least every four years, States should review the implementation of their national plans to manage capacity for the purpose of identifying cost
difective strategies for increasing effectiveness

Subsidies and economic incentives

25. When developing their national plans for the management of fishing capacity, States should assess the possible impact of all factors, including
aubsidies, contributing to overcapacity on the sustainable management of their fisheries, distinguishing between factors, including subsidies,
which contribute to overcapacity and unsustainability and those which produce a positive effect or are neutral.

26. States should reduce and progressively eliminate al factors, including subsidies and economic incentives and other factors which contribuie,
directly or indirectly, to the build-up of excessve fishing capacity thereby undermining the sustainability of marine living resources, giving due
regard to the needs of artisanal fisheries.
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Regional considerations

27. States should cooperate, where appropriate, through regional fisheries organizations or arrangements and other forms of co-operation, with a
view to ensuring the effective management of fishing capacity.

28. States should gtrive to collaborate through FAO and through international arrangements in research, training and the production of informa:
tion and educational material aiming to promote effective management of fishing capacity.

Section I11: International considerations

29. States should consider participating in international agreements which relate to the management of fishing capecity, and in particular, the
Compliance Agreement and the Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea
of 10 December 1982 relating to the Conservation and Management of Stradaling Fish Stocks and Highly Migratory Fish Stocks.

30. States should support co-operation and the exchange of information among dl regional fisheries organizations in accordance with their procedures.

31. States should take steps to manage the fishing capacity of their vessals involved in high seas fisheries and cooperate, as appropriate with other
States, in reducing the fishing capacity applied to overfished high sees stocks.

32. States should improve, through regional fisheries organizations where appropriate, and in collaboration with FAQ, the collection of data on
catches on the high seas aswel as in the coastal area by their flegt.

33. States should recognize the need to ded with the problem of those Stateswhich do not fulfil their responsibilities under international law asflag Stetes
with regpect to their fishing vessls and in particular those which do not exercise effectively their jurisdiction and control over their vessds which may
operate in amanner that contravenes or undermines the refevant rules of international law and international conservation and management meas-
ures. States should also support multilateral co-operation to ensure that such flag States contribute to regional efforts to manage fishing capecity.

34. States should be encouraged to become members of regional fisheries organizations or arrangements, or agree to apply the conservation and
management measures established by such organizations or arrangements to their vessds.

35. States should promote, with the assistance of FAQ, the exchange of information about the fishing activity of vessdls which do not comply with
conservation and management measures adopted by regional fisheries organizations and arrangements, consistent with Article VI of the
Compliance Agreemen.

36. Anticipating the entry into force of the Compliance Agreement, States should strive to gpply the provisions of Article |11 of that Agreement.

37. States should ensure that no transfer of capacity to the jurisdiction of another State should be carried out without the express consent and for-
mal authorization of that State.

38. States should, in compliance with their duties as flag States, avoid approving the transfer of vessals flying their flag to high sees areas where
such transfers are inconsistent with responsible fishing under the Code of Conduct.

Section 1V: Immediate actions for major international fisheries requiring urgent measures

39. States should take immediate steps to address the management of fishing capacity for international fisheries requiring urgent attention,
with priority being given to those harvesting transboundary, straddling, highly migratory and high seas stocks which are significantly
overfished.

40. Within the framework of their respective competencies, States should act individualy, bilaterally and multilaterally, as appropriate, to reduce
substantially' the fleet capacity applied to these resources aspart of management strategies to restore overfished stocks to sustainable levels con-
Sidering, in addition to the other relevant provisions of the International Plan of Action:

i. the economic importance of the fleets catching overfished stocks and the need to limit these fleets to a level commensurate with siock sus-
tainability and economic viability; and
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ii. the use of appropriate measures to control the transfer of overcapacity to fully exploited or overexploited fisheries, taking into consideration
the condition of the fish stocks.
PART IV - MECHANISMS TO PROMOTE IMPLEMENTATION

41, Sates should develop information programmes at national, regiona and global levels to increase awareness about the need for the manage-
ment of fishing capacity, and the cost and benefits resulting from adjustments in fishing capecity.

Scientific  and  technical  co-operation

42. States should support the exchange of scientific and technical information on issues related to the management of fishing capacity and pro-
mote its world-wide availability using existing regional and global fora

43. Sates should support training and institutional strengthening and consider providing financial, technical and other assistance to developing
countries on issues related to the management of fishing capacity.

Reporting
44, States should report to FAO on progress on assessment, development and implementation of their plans for the management of fishing capac-
ity as part of their biennial reporting to FAO on the Code of Conduct.

Roleof FAO

45, FAO will, as and to the extent directed by its Conference, collect al relevant information and datawhich might serve as abasis for further analy-
Ss aimed a identifying factors contributing to overcapacity such as, inter aia, lack of input and output control, unsustainable fishery man-
agement methods and subsidies which contribute to overcapacity.

46. FAO will, as and to the extent directed by its Conference, and as part of its Regular Programme activities, support States in the implementation
of their national plans for the management of fishing capecity.

47. FAO will, as directed by its Conference, support development and implementation of national plans for the management of fishing capacity
through specific, in-country technical assistance projects with Regular Programme funds and by use of extra-budgetary funds made available
to the Organization for this purpose.

48. FAO will, through COH, report biennially on the state of progress in the implementation of the International Plan of Action.

Endnotes

1 See"Report of the FAO Technical Working Group Meeting on Reduction of Incidental Catch of Seabirds in Longline Fisheries'. Tokyo, Japan, 25-27 March 1998. FAO
FisheriesReport No. 585.

2 See"Report of the Preparatory Meeting for the Consultation on the Management of Fishing Capacity, Shark Fisheries and Incidental Catch of Seabirdsin Longline
Fisheries'. Rome, Italy, 22-24July 1998. FAO Fisheries Report No. 584.

3 Inthisdocument the term "State" includes Members and non-members of FAO and applies mutatis mutandis also to "fishing entities" other than States.

4 See "Report of the FAO Technical Working Group on the Conservation and Management of Sharks'. Tokyo, Japan, 23-27 April 1998. FAO Fisheries Report No. 583.
See "Report of the Preparatory Meeting for the Consultation on the Management of Fishing Capacity,

Shark Fisheriesand Incidental Catch of Seabirdsin Longline Fisheries." Rome, Italy, 22-24 July,1998. FAO Fisheries Report No. 584.

In this document, the term "State" includes Members and non-members of FAO and applies mutatis mutandis also to "fishing entities' other than States.

In this document, the term "State" includes Members and non-members of FAO and applies mutatis mutandis also to "fishing entities" other than States.

In this document, the term "regional" includes sub-regional, as appropriate.
The required reduction would vary from fishery to fishery; e.g. a20 to 30% reduction was mentioned for large-scale tunalong line fleet (Report of the FAO Technical
Working Group on the Management of Fishing Capacity. LaJolla, United States of America, 15-18 April 1998. FAO Fisheries Report No. 586).
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ANNEX VIV.

International Plan of Action to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated (1UU) Fishing

|. INTRODUCTION

1. Inthe context of the Code of Conduct for Responsible Fisheries and its overall objective of sustainable fisheries, the issue of illegal, unreported
and unregulated (IUV) fishing in world fisheries is of serious and increasing concern. IUU fishing undermines efforts to conserve and manage
fish docks in al capture fisheries. When confronted with 1UU fishing, national and regiona fisheries management organizations can fail to
achieve management goals. This situation leads to the loss of both short and long-term socia and economic opportunities and to negative
effects on food security and environmental protection. 1UU fishing can lead to the collapse of a fishery or serioudly impair efforts to rebuild
stocks that have already been depleted. Existing international instruments addressing 1UU fishing have not been effective due to alack of polit-
ical will, priority, capacity and resources to ratify or accede to and implement them.

2. The Twenty-third Session of the FAO Committee on Fisheries (COH) in February 1999 addressed the need to prevent, deter and eliminate IUU
fishing. The Committee was concerned about information presented indicating increases in IUU fishing, including fishing vessds flying "flags
of convenience”. Shortly afterwards, an FAO Ministeriadl Meeting on Fisheriesin March 1999 declared that, without prejudice to the rights and
obligations of States under international law, FAO "will develop a global plan of action to deal effectively with al forms of illegal, unregulated
and unreported fishing including fishing vessds flying "flags of convenience" through coordinated efforts by States, FAQ, relevant regional fish-
eries management bodies and other relevant international agencies such as the International Maritime Organization (IMO), as provided in
Article IV of the Code of Conduct. The Government of Austrdlia, in cooperation with FAQ, organized an Expert Consultation on lllegd,
Unreported and Unregulated Fishing in Sydney, Australia, from 15 to 19 May 2000. Subsequently, an FAO Technical Consultation on Illegal,
Unreported and Unregulated Fishing was held in Rome from 2 to 6 October 2000 and a further Technical Consultation was held in Rome from
22 t0 23 February 2001. The draft International Plan of Action to Prevent, Deter and Eliminate Ilegal, Unreported and Unregulated Fishing
was adopted by the Consultation on 23 February 2001 with arequest that the report be submitted to the Twenty-fourth Session of COH for con-
Sideration and eventual adoption. COR approved the International Plan of Action, by consensus, on 2 March 2001. In doing so, the Committee
urged al Members to take the necessary steps to effectively implement the International Plan of Action.

[I. NATURE AND SCOPE OF [UU FISHING AND THE INTERNATIONAL PLAN OF ACTION
3. Inthis document;
31 lllegd fishing refers to activities:

311 conducted by national or foreign vessdls in waters under the jurisdiction of a State, without the permission of that State, or in con-
travention of its laws and regulations;

312 conducted by vesds flying the flag of States that are parties to arelevant regional fisheries management organization but operate
in contravention of the conservation and management measures adopted by that organization and by which the States are bound,
or relevant provisions of the applicable international law; or

3.1.3 inviolation of national laws or international obligations, including those undertaken by cooperating States to a relevant regional
fisheries management organization.

32 Unreported fishing refers to fishing activities:

32.1 which have not been reported, or have been misreported, to the relevant national authority, in contravention of national laws and
regulations; or

322 undertaken in the area of competence of a relevant regional fisheries management organization which have not been reported or
have been misreported, in contravention of the reporting procedures of that organization.

143



Achieving Sustainable Fisheries

4

The International Plans of Action for the Conservation
RUNSQAN and Management of Sharks, Seabird Bycatch,
Overcapacity, and IUU Fishing (cont'd)

33 Unregulated fishing refers to fishing activities:

331 inthe areaof gpplication of a relevant regional fisheries management organization that are conducted by vessds without nationali-
ty, or by those flying the flag of a State not party to that organization, or by afishing entity, in a manner that is not consistent with or
contravenes the conservation and management measures of that organization; or

3.3.2in areas or for fish stocks in relation to which there are no applicable conservation or management measures and where such fish-
ing activities are conducted in a manner inconsistent with State responsibilities for the conservation of living marine resources under
international law.

34 Notwithstanding paragraph 33, certain unregulated fishing may take place in @ manner which is not in violation of applicable interna-
tional law, and may not require the application of measures envisaged under the International Plan of Action (IPOA).

The IPOA isvoluntary. It has been elaborated within the framework of the FAO Code of Conduct for Responsible Fisheries as envisaged by Artide 2 (d).

5. The FAO Code of Conduct for Responsible Fisheries, in particular Articles 1.1, 1.2, 3.1, and 3.2 applies to the interpretation and application of

6.

7.

this IPOA and its relationship with other international instruments. The IPOA is also directed as appropriate towards fishing entities as referred
to in the Code of Conduct. The IPOA responds to fisheries specific issues and nothing in it prejudices the positions of States in other fora

In this document:
(@) the reference to States includes regional economic integration organizations in matters within their competence;
(b) the term "regional" includes sub-regional, as appropriate;

(c) the term "regional fisheries management organization” means an intergovernmental fisheries organization or arrangement, as appro-
priate, that has the competence to establish fishery conservation and management measures,

(d) the term "conservation and management measures' means measures to conserve one or more species of living marine resources that are
adopted and applied consistent with the relevant rules of international law;

(6) theterm "1982 UN Convention" refers to the United Nations Convention on the Law of the Sea of 10 December 1982,

(f) the term "1993 FAO Compliance Agreement" refers to the Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vesss on the High Seas, approved by the FAO Conference on 24 November 1993,

(g) theterm "1995 UN Fish Stocks Agreement” refers to the Agreement for the Implementation of the United Nations Convention on the Law
of the Sea.of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks
and

(h) the term "Code of Conduct" refers to the FAO Code of Conduct for Responsible Fisheries.

This document is a further commitment by al States to implement the Code of Conduct.

[II" OBJECTIVE AND PRINCIPLES

8.

9.

The objective of the IPOA is to prevent, deter and eliminate IUU fishing by providing all States with comprehensive, effective and transparent
measures by which to act, including through appropriate regional fisheries management organizations established in accordance with inter-
national law.

The IPOA to prevent, deter and eliminate IUU fishing incorporates the following principles and strategies. Due consideration should be given
to the specia requirements of developing countries in accordance with Article 5 of the Code of Conduct.

91 Participation and coordination: To be fully effective, the IPOA should be implemented by all States either directly, in cooperation with
other States, or indirectly through relevant regional fisheries management organizations or through FAO and other appropriate interna-
tional organizations. An important element in successtul implementation will be close and effective coordination and consultation, and
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the sharing of information to reduce the incidence of 1UU fishing, anong States and relevant regional and global organizations. The full
participation of stakeholders in combating IUU fishing, including industry, fishing communities, and non-governmental organizations,
should be encouraged.

92 Phased implementation: Measures to prevent, deter and eliminate IUU fishing should be based on the earliest possble phased imple-
mentation of national plans of action, and regional and global action in accordance with the IPOA.

93 Comprehensive and integrated approach: Measures to prevent, deter and eliminate 1UU fishing should address factors affecting all cap-
ture fisheries. In taking such an approach, States should embrace measures building on the primary responsibility of the flag State and
using dl available jurisdiction in accordance with international law, including port State measures, coastal State measures, market-relat-
ed measures and measures to ensure that nationals do not support or engage in IUU fishing. States are encouraged to use all these meas-
ures, where appropriate, and to cooperate in order to ensure that measures are applied in an integrated manner. The action plan should
address all economic, social and environmental impacts of IUU fishing.

94 Conservation: Measures to prevent, deter and eliminate IUU fishing should be consistent with the conservation and long-term sustainable
use of fish stocks and the protection of the environment.

95 Transparency: The IPOA should be implemented in a transparent manner in accordance with Article 6.13 of the Code of Conduct.
96 Non-discrimination: The IPOA should be developed and applied without discrimination in form or in fact against any State or its fishing vessds

[V. IMPLEMENTATION OF MEASURES TO PREVENT, DETER AND ELIMINATE UU FISHING

ALL STATE RESPONSIBILITIES

International Instruments
10. States should give full effect to relevant norms of international law, in particular as reflected in the 1982 UN Convention, in order to prevent,
deter and eliminate IUU fishing.

11. States are encouraged, as a matter of priority, to ratify, accept or accede to, as appropriate, the 1982 UN Convention, the 1995 UN Fish Stocks
Agreement and the 1993 FAO Compliance Agreement. Those States that have not ratified, accepted or acceded to these relevant international
instruments should not act in @ manner inconsistent with these instruments.

12, States should implement fully and effectively al relevant international fisheries instruments which they have rtified, accepted or acceded to.

13. Nothing in the IPOA &fects, or should be interpreted as affecting, the rights and obligations of States under international law. Nothing in the
IPOA dffects, or should be interpreted as affecting, the rights and obligations contained in the 1995 UN Fish Stocks Agreement and the 1993
FAO Compliance Agreement, for States parties to those instruments.

14, States should fully and effectively implement the Code of Conduct and its associated International Plans of Action.

15, Stateswhose nationals fish on the high seas in fisheries not regulated by a relevant regional fisheries management organization should fully
implement their obligations under Part VII of the 1982 UN Convention to take measures with respect to their nationals as may be necessary
for the conservation of the living resources of the high seas.

National legislation

Legislation
16. Nationa legidlation should address in an effective manner all aspects of 1UU fishing.

17. National legidation should address, inter dia, evidentiary standards and admissibility including, as appropriate, the use of electronic evidence
and new technologies.
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State Control over Nationals

18. Inthelight of relevant provisions of the 1982 UN Convention, and without prejudice to the primary respongihility of the flag State on the high
seas, each State should, to the greatest extent possible, take measures or cooperate to ensure that national s subject to their jurisdiction do not
support or engage in 1UU fishing. All States should cooperate to identify those nationals who are the operators or beneficia owners of vesss
involved in 1UU fishing.

19, Sates should discourage their nationals from flagging fishing vessdls under the juristiiction of a State that does not meet its flag State responsibilities.

Vessels without Nationality

20. States should take measures consistent with international law in relation to vessdswithout nationality on the high seas involved in 1UU fishing.

Sanctions

21. States should ensure that sanctions for 1UU fishing by vessdls and, to the greatest extent possible, nationals under its jurisdiction are of suffi-
cient severity to effectively prevent, deter and eliminate IUU fishing and to deprive offenders of the benefits accruing from such fishing. This
may include the adoption of acivil sanction regime based on an administrative penalty scheme. States should ensure the consistent and trans-
parent application of sanctions.

Non Cooperating States

22. Al possible steps should be taken, consistent with international law, to prevent, deter and eliminate the activities of non-cooperating States to
a relevant regional fisheries management organization which engage in IUU fishing.

Economic Incentives

23. Statesshould, to the exent possible in their national law, avoid conferring economic support, including subsidies, to companies, vessels or per-
sons that are involved in IUU fishing.

Monitoring, Control and Surveillance

24. States should undertake comprehensive and effective monitoring, control and surveillance (MCS) of fishing from its commencement, through
the point of landing, to final destination, including by:

24.1  developing and implementing schemes for access to waters and resources, including authorization schemes for vessds,
242 maintaining records of all vessds and their current owners and operators authorized to undertake fishing subject to their jurisdiction;

24.3 implementing, where appropriate, a vessdl monitoring sysem (VMS), in accordance with the relevant national, regiona or interna-
tional standards, including the requirement for vessels under their jurisdiction to carry VMS on board;

244 implementing, where appropriate, observer programmes in accordance with relevant national, regional or international standards,
including the requirement for vessels under their jurisdiction to carry observers on board;

245 providing training and education to al persons involved in MCS operations,

24.6 planning, funding and undertaking MCS operations in a manner that will maximize their ability to prevent, deter and eliminate IUU
fishing;

24.7 promoting industry knowledge and understanding of the need for, and their cooperative participation in, MCS activities to prevent, deter
and eliminate 1UU fishing;

24.8 promoting knowledge and understanding of MCS issues within national judicial systems,

249 establishing and maintaining systems for the acquisition, storage and dissemination of MCS data, taking into account applicable con-
fidentidity requirements;

24.10 ensuring effetive implementation of national and, where appropriate, internationally agreed boarding and ingpection regimes consstent

146



Achieving Sustainable Fisheries

The International Plans of Action for the Conservation
RUNSQU and Management of Sharks, Seabird Bycatch,
Overcapacity, and IUU Fishing (cont'd)

with international law, recognizing the rights and obligations of masters and of inspection officers, and noting that such regimes are pro-
vided for in certain international agreements, such asthe 1995 UN Fish Stocks Agreement, and only apply to the parties to those agreements.

National Plans of Action

25.  States should develop and implement, as soon as possible but not |ater than three years after the adoption of the IPOA, national plans of action
to further achieve the objectives of the IPOA and give full effect to itsprovisions as an integral part of their fisheries management programmes
and budgets. These plans should aso include, as appropriate, actions to implement initiatives adopted by relevant regional fisheries man-
agement organizations to prevent, deter and eliminate IUU fishing. In doing o, States should encourage the full participation and engage-
ment of dl interested stakeholders, including indugtry, fishing communities and non-governmental organizations.

26. At least evary four years after the adoption of their national plans of action, States should review the implementation of these plans for the
purpose of identifying cost-effective Srategies to increase their effectiveness and to take into account their reporting obligations to FAO under
Part VI of the IPOA.

27.  States should ensure that national efforts to prevent, deter and eliminate IUU fishing are internally coordinated.

Cooperation between States

28.  States should coordinate their activities and cooperate directly, and as appropriate through relevant regional fisheries management organi-
zations, in preventing, deterring and eliminating IUU fishing. In particular, States should:

281 exchange data or information, preferably in standardized format, from records of vessds authorized by them to fish, in a manner con-
sstent with any applicable confidentiality requirements;

282 cooperate in effective acquisition, management and verification of &l relevant data and information from fishing;

283 dlow and enable their respective MCS practitioners or enforcement personnel to cooperate in the investigation of 1UU fishing, and to
this end States should collect and maintain data and information refating to such fishing;

284 cooperate in transferring expertise and technology;

285 cooperate to make policies and measures compatible;

286 develop cooperative mechanisms that alow, inter alia, rapid responses to IUU fishing; and

28.7 cooperate in monitoring, control and surveillance, including through international agreements.

29. Inthe light of Artide VI of the 1993 FAO Compliance Agreement, flag States should make available to FAO and, as appropriate, to other States
and relevant regional or international organizations, information about vessdls deleted from their records or whose authorization to fish has
been cancelled and to the extent possible, the reasons therefor,

30. In order to facilitate cooperation and exchange of information, each State and regional or international organization should nominate and
publicize initial formal contact points.

31. Flag States should consider entering into agreements or arrangements with other States and otherwise cooperate for the enforcement of appli-
cable laws and conservation and management measures or provisions adopted a a national, regional or global level.

Publicity
32. States should publicize widdy, including through cooperation with other States, full details of 1UU fishing and actions taken to eliminate it,
in amanner consistent with any applicable confidentiality requirements.

Technical Capacity andResources

33, States should endeavour to make available the technical capacity and resources which are needed to implement the IPOA. This should
include, where appropriate, the establishment of specia funds at the national, regional or global level. In this respect, international cooper-
aion should play an important role.
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FLAG STATE RESPONSIBILITIES
Fishing Vessel Registration

34
3.

36.

37.

38.

3.

40.

41.

States should ensure that fishing vessdls entitled to fly their flag do not engage in or support IUU fishing.

A flag State should ensure, before it registers afishing vessd, that it can exercise its responsibility to ensure that the vessd does not engage in
IUU fishing.

Flag States should avoid flagging vessels with a history of non-compliance except where;

36.1 the ownership of the vessd has subsequently changed and the new owner has provided sufficient evidence demonstrating that the pre-
vious owner or operator has no further legal, beneficia or financia interest in, or control df, the vessd; or

36.2 having taken into account al refevant facts, the flag State determines that flagging the vesssl would not result in IUU fishing.

All States involved in a chartering arrangement, including flag States and other States that accept such an arrangement, should, within the
limits of their respective jurisdictions, take measures to ensure that chartered vessels do not engage in 1UU fishing.

Flag States should deter vessals from reflagging for the purposes of non-compliance with conservation and management measures or provi-
sions adopted at anational, regional or global level. To the extent practicable, the actions and standards flag States adopt should be uniform
to avoid creating incentives for vessel owners to reflag their vessels to other States.

States should take al practicable steps, including denial to avessd of an authorization to fish and the entitlement to fly that State's flag, to
prevent "flag hopping"; that is to say, the practice of repeated and rapid changes of avessal's flag for the purposes of circumventing conser-
vation and management measures or provisions adopted at a national, regional or globa level or of facilitating non-compliance with such
measures or provisions.

Although the functions of registration of avessd and issuing of an authorization to fish are separate, flag States should consider conducting these
functions in a manner which ensures each gives appropriate consideration to the other. Flag States should ensure appropriate links between the
operation of their vessd registers and the record those States keep of their fishing vessels. Where such functions are not undertaken by one agency,
States should ensure sufficient cooperation and information sharing between the agencies responsible for those functions.

A Flag State should consider making its decision to register a fishing vessdl conditional upon its being prepared to provide to the vessd an
authorization to fish in waters under itsjurisdiction, or on the high seas, or conditional upon an authorization to fish being issued by acoastal
State to the vessd when it is under the control of that flag State.

Recordof Fishing Vessels

42.

Each flag State should maintain a record of fishing vessdls entitled to fly its flag. Each flag State's record of fishing vessdls should include, for
vesds authorized to fish on the high seas, al the information set out in paragraphs 1 and 2 of Article VI of the 1993 FAO Compliance
Agreement, and may aso include, inter alia:

42.1 the previous names, if any and if known;

422 name, address and nationality of the natural or legal person in whose name the vess is registered:;

42.3 name, Sreet address, mailing address and nationality of the natural or legal persons responsible for managing the operations of the vessd;
424 name, street address, mailing address and nationality of natural or lega personswith beneficia ownership of the vessd;

425 name and ownership history of the vessd, and, where this is known, the history of non-compliance by that vessd, in accordance with
national laws, with conservation and management measures or provisions adopted at a national, regional or globa level; and

42,6 vesd dimensions, and where appropriate, aphotograph, taken at the time of registration or at the conclusion of any more recent struc-
tural aterations, showing a Sde profile view of the vessd.
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43. Flag States may aso require the inclusion of the information in paragraph 42 in their record of fishing vessls that are not authorized to fish
on the high sess.

Authorization to Fish

44, States should adopt measures to ensure that no vessel be alowed to fish unless so authorized, in a manner consistent with international law
for the high seas, in particular the rights and duties set out in articles 116 and 117 of the 1982 UN Convention, or in conformity with nation-
a legidation within areas of national jurisdiction.

45. A flag State should ensure that each of the vessdls entitled to fly its flag fishing in waters outside its sovereignty or jurisdiction holds a vaid
authorization to fish issued by that flag State. Where acoastal State issues an authorization to fish to avessd, that coastal State should ensure
that no fishing in its waters occurs without an authorization to fish issued by the flag State of the vessdl.

46.  Vesds should have an authorization to fish and where required carry it on board. Each State's authorization should include, but need not be
limited to:

46.1 the name of the vessd, and, where appropriate, the natural or legal person authorized to fish;
46.2 the areas, scope and duration of the authorization to fish; and
46.3 the species, fishing gear authorized, and where appropriate, other applicable management measures.
47, Conditions under which an authorization is issued may aso include, where required:
47.1 vessd monitoring systems;
47.2  catch reporting conditions, such as:
47.2.1 time series of catch and effort statistics by vess;

47.2.2 total catch in number, nominal weight, or both, by species (both target and non-target) as is appropriate to each fishery peri-
od (nominal weight is defined as the live weight equivalent of the catch);

47.2.3 discard satistics, including estimates where necessary, reported as number or nominal weight by species, as is appropriate to
each fishery;

4724 dfort satigtics appropriate to each fishing method; and
4725 fishing location, date and time fished and other dtatistics on fishing operations.
47.3 reporting and other conditions for transshipping, where transshipping is permitted;
474 observer coverage;
475 maintenance of fishing and related log books;
476 navigationa equipment to ensure compliance with boundaries and in relation to restricted aress;

47.7 compliance with applicable international conventions and national laws and regulations in relation to maritime safely, protection of
the marine environment, and conservation and management measures or provisions adopted at a national, regional or globa leve!;

47.8 marking of its fishing vessds in accordance with internationally recognized standards, such as the FAO Standard Specification and
Guidelines for the Marking and Identification of Fishing Vessds Vessds fishing gear should similarly be marked in accordance with
internationally recognized standards,

479 where appropriate, compliance with other aspects of fisheries arrangements applicable to the flag State; and

47.10 the vesd having a unique, internationally recognized identification number, wherever possible, that enables it to be identified regar-
dies of changes in registration or name over time.
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Flag States should ensure that their fishing, transport and support vessels do not support or engage in 1UU fishing. To thisend, flag States should
ensure that none of their vessals re-supply fishing vessels engaged in such activities or transship fish to or from these vessdls. This paragraph is
without prejudice to the taking of appropriate action, as necessary, for humanitarian purposes, including the sfety of crew members.

Flag States should ensure that, to the greatest extent possible, al of their fishing, transport and support vessds involved in transshipment at
sea have a prior authorization to transship issued by the flag State, and report to the national fisheries administration or other designated
ingtitution:

49.1 the date and location of al of their transshipments of fish a seg;

49.2 the weight by species and catch area of the catch transshipped;

49.3 the name, registration, flag and other information related to the identification of the vessdls involved in the transshipment; and
494 the port of landing of the transshipped catch.

Flag States should make information from catch and transshipment reports available, aggregated according to areas and species, in afull,
timely and regular manner and, as appropriate, to relevant national, regional and international organizations, including FAQ, taking into
account applicable confidentiaity requirements.

COASTAL STATE MEASURES

Sl

In the exercise of the sovereign rights of coastal States for exploring and exploiting, conserving and managing the living marine resources
under their jurisdiction, in conformity with the 1982 UN Convention and international law, each coastal State should implement measures
to prevent, deter and eliminate IUU fishing in the exclusive economic zone. Among the measures which the coastal State should consider,
consistent with national legislation and international law, and to the extent practicable and appropriate, are:

511 effective monitoring, control and surveillance of fishing activities in the exclusive economic zone;

512 cooperation and exchange of information with other States, where appropriate, including neighbouring coastal States and with region-
d fisheries management organizations,

513 to ensure that no vessd undertakes fishing activities within its waters without avalid authorization to fish issued by that coastal State;
514 to ensure that an authorization to fish is issued only if the vessel concerned is entered on a record of vessdls;
515 to ensure that each vessd fishing in its waters maintains a loghbook recording its fishing activities where appropriate;

516 to ensure that at-sea transshipment and processing of fish and fish products in coastal State waters are authorized by that coastal State,
or conducted in conformity with appropriate management regulations;

517 regulation of fishing access to itswaters in amanner which will help to prevent, deter and eliminate IUU fishing; and

518 avoiding licensing avesd to fish in its waters if that particular vessd has a history of 1UU fishing, taking into account the provisions
of paragraph 36.

PORT STATE MEASURES

52.

53,

States should use measures, in accordance with international law, for port State control of fishing vessds in order to prevent, deter and eliminate
IUU fishing. Such measures should be implemented in afar, transparent and non-discriminatory manner.

When used in paragraphs 52 to 64, port access means admission for foreign fishing vessds to ports or offshore terminals for the purpose d,
inter alia, refuelling, re-supplying, transshipping and landing, without prejudice to the sovereignty of a coastal State in accordance with its
national law and article 25.2 of the 1982 UN Convention and other relevant international law.

Notwithstanding paragraphs 52, 53 and 55; avessd should be provided port access, in accordance with international law, for reasons of force
majeure or distress or for rendering assistance to persons, ships or aircraft in danger or distress.
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Prior to alowing avessd port access, States should require fishing vessdls and vessdls involved in fishing related activities seeking permission

to enter their ports to provide reasonable advance notice of their entry into port, a copy of their authorization to fish, details of their fishing
trip and quantities of fish on board, with due regard to confidentiality requirements, in order to ascertain whether the vessdl may have engaged
in, or supported, IUU fishing.

Where aport State has clear evidence that avessdl having been granted access to its ports has engaged in 1UU fishing activity, the port State
should not alow the vessd to land or transship fish in its ports, and should report the matter to the flag State of the vessd.

States should publicize ports to which foreign flagged vessels may be permitted admission and should ensure that these ports have the capac-
ity to conduct inspections.

In the exercise of their right to ingpect fishing vessals, port States should collect the following information and remit it to the flag State and,
where appropriate, the relevant regional fisheries management organization:

581 the flag State of the vessd and identification details;

582 name, nationdity, and qudifications of the master and the fishing master;
583 fishing gear;

584 catch on board, including origin, species, form, and quantity;

585 where appropriate, other information required by relevant regional fisheries management organizations or other international agree-
ments; and

586 total landed and transshipped catch.

If, in the course of an inspection, it is found that there are reasonable grounds to suspect that the vessdl has engaged in or supported 1UU fish-
ing in areas beyond the jurisdiction of the port State, the port State should, in addition to any other actions it may take consistent with inter-
national law, immediately report the matter to the flag State of the vessdl and, where appropriate, the relevant coastal States and regional
fisheries management organization. The port State may take other action with the consent df, or upon the request o, the flag State.

In applying paragraphs 58 and 59, States should safeguard the confidentiaity of information collected, in accordance with their national laws:

States should establish and publicize a national strategy and procedures for port State control of vessals involved in fishing and related activ-
ities, including training, technical support, qualification requirements and general operating guidelines for port State control officers. States
should also consider capacity-building needs in the development and implementation of this srategy.

States should cooperate, as appropriate, bilaterally, multilaterally and within relevant regional fisheries management organizations, to devel-
op compatible measures for port State control of fishing vessals. Such measures should deal with the information to be collected by port States,
procedures for information collection, and measures for dealing with suspected infringements by the vessl of measures adopted under these
national, regiona or international systems.

States should consider developing within relevant regional fisheries management organizations port State measures building on the pre-
sumption that fishing vessdls entitled to fly the flag of States not parties to a regional fisheries management organization and which have not
agreed to cooperate with that regional fisheries management organization, which are identified as being engaged in fishing activities in the
area of that particular organization, may be engaging in IUU fishing. Such port State measures may prohibit landings and transshipment of
catch unless the identified vessel can establish that the catch was taken in a manner consistent with those conservation and management
measures. The identification of the vessds by the regional fisheries management organization should be made through agreed procedures in
afar, transparent and non-discriminatory manner.

States should enhance cooperation, including by the flow of relevant information, among and between relevant regional fisheries manage-
ment organizations and States on port State controls.
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INTERNATIONALLY AGREED MARKET-RELATED MEASURES

65. The measures in paragraphs 66 to 76 are to be implemented in a manner which recognizes the right of States to trade in fish and fishery prod-
ucts harvested in a sustainable manner and should be interpreted and applied in accordance with the principles, rights and obligations estah-
lished in the World Trade Organisation, and implemented in afair, transparent and non-discriminatory manner.

66. States should take al steps necessary, consistent with international law, to prevent fish caught by vessals identified by the relevant regional
fisheries management organization to have been engaged in 1UU fishing being traded or imported into their territories. The identification of
the vessals by the regional fisheries management organization should be made through agreed proceduresin afair, transparent and non-dis-
criminatory manner. Trade-related measures should be adopted and implemented in accordance with international law, including principles,
rights and obligations established in WTO Agreements, and implemented in afar, transparent and non-discriminatory manner. Trade-relat-
ed measures should only be used in exceptional circumstances, where other measures have proven unsuccessful to prevent, deter and elimi-
nate IUU fishing, and only after prior consultation with interested States. Unilateral trade-related measures should be avoided.

67. States should ensure that measures on international trade in fish and fishery products are transparent, based on scientific evidence, where
applicable, and are in accordance with internationally agreed rules.

68. States should cooperate, including through relevant globa and regional fisheries management organizations, to adopt appropriate multilat-
erally agreed trade-related measures, consistent with the WTO, that may be necessary to prevent, deter and eliminate 1UU fishing for secific
fish stocks or species. Multilateral trade-related measures envisaged in regional fisheries management organizations may be used to support
cooperative efforts to ensure that trade in specific fish and fish products does not in any way encourage 1UU fishing or otherwise undermine
the effectiveness of conservation and management measures which are consistent with the 1982 UN Convention.

69. Trade-related measures to reduce or eliminate trade in fish and fish products derived from IUU fishing could include the adoption of multi-
|lateral catch documentation and certification requirements, aswell as other appropriate multilaterally-agreed measures such as import and
export controls or prohibitions. Such measures should be adopted in afar, transparent and non-discriminatory manner. When such meas-
ures are adopted, States should support their consistent and effective implementation.

70.  Stock or species-specific trade-related measures may be necessary to reduce or eliminate the economic incentive for vessdls to engage in
IUU fishing.

71, States should take steps to improve the transparency of their markets to alow the traceability of fish or fish products.

72.  States, when requested by an interested State, should asist any State in deterring trade in fish and fish products illegally harvested in its juris-
diction. Assstance should be given in accordance with terms agreed by both States and fully respecting the jurisdiction of the Stete request-
ing assistance.

73.  States should take measures to ensure that their importers, transshippers, buyers, consumers, equipment suppliers, bankers, insurers, other
sarvices suppliers and the public are aware of the detrimental effects of doing business with vessdls identified as engaged in 1UU fishing,
whether by the State under whose jurisdiction the vessd is operating or by the relevant regional fisheries management organizations in accor-
dance with its agreed procedures, and should consider measures to deter such business. Such measures could include, to the extent possble
under national law, legisiation that makes it a violation to conduct such business or to trade in fish or fish products derived from IUU figh
ing. All identifications of vessels engaged in IUU fishing should be made in afair, transparent and non-discriminatory manner.

74.  States should take measures to ensure that their fishers are aware of the detrimental effects of doing business with importers, transshippers,
buyers, consumers, equipment suppliers, bankers, insurers and other services suppliers identified as doing business with vessds identified as
engaged in 1UU fishing, whether by the State under whose jurisdiction the vessd is operating or by the relevant regional fisheries manage-
ment organization in accordance with its agreed procedures, and should consider measures to deter such business. Such measures could
include, to the extent possible under national law, legisiation that makes it aviolation to conduct such business or to trade in fish or fish prod-
ucts derived from 1UU fishing. All identifications of vessdls engaged in 1UU fishing should be made in afar, transparent and non-discrimi-
natory manner.
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75.  States should work towards using the Harmonized Commodity Description and Coding System for fish and fisheries products in order to help
promote the implementation of the IPOA.

76. Cartification and documentation requirements should be standardized to the extent feasible, and electronic schemes developed where possi-
ble, to ensure their effectiveness, reduce opportunities for fraud, and avoid unnecessary burdens on trade.

RESEARCH

77.  States should encourage scientific research on methods of identifying fish species from samples of processed products. FAO should facilitate
the establishment of a network of databases of genetic and other markers used to identify fish species from processed product, including the
ability to identify the stock of origin where possible.

REGIONAL FISHERIES MANAGEMENT ORGANIZATIONS

78.  States should ensure compliance with and enforcement of policies and measures having abearing on 1UU fishing which are adopted by any
relevant regional fisheries management organization and by which they are bound. States should cooperate in the establishment of such
organizations in regions where none currently exist.

79. Asthe cooperation of al relevant States is important for the success of measures taken by relevant regional fisheries management organiza-
tions to prevent, deter and eliminate IUU fishing, Sates which are not members of a relevant regional fisheries management organization
are not discharged from their obligation to cooperate, in accordance with thelr international obligations, with that regiona fisheries man-
agement organization. To that end, States should give effect to their duty to cooperate by agreeing to apply the conservation and management
measures established by that regional fisheries management organization, or by adopting measures consistent with those conservation and
management measures, and should ensure that vessds entitled to fly their flag do not undermine such measures.

80. States, acting through relevant regiona fisheries management organizations, should take action to strengthen and develop innovative
ways, in conformity with international law, to prevent, deter, and eliminate IUU fishing. Consideration should be given to including the

following measures

80.1 ingtitutional strengthening, as appropriate, of relevant regiona fisheries management organizations with a view to enhancing their
capacity to prevent, deter and eliminate IUU fishing;

80.2 development of compliance measures in conformity with international law;
80.3 development and implementation of comprehensive arrangements for mandatory reporting;
80.4 establishment of and cooperation in the exchange of information on vessals engaged in or supporting IUU fishing;

805 development and maintenance of records of vessds fishing in the area of competence of a relevant regional fisheries management
organization, including both those authorized to fish and those engaged in or supporting IUU fishing;

80.6 development of methods of compiling and using trade information to monitor 1UU fishing;

80.7 development of MCS including promoting for implementation by its members in their respective jurisdictions, unless otherwise pro-
vided for in an international agreement, rea time catch and vessd monitoring systems, other new technologies, monitoring of land-
ings, port control, and inspections and regulation of transshipment, as appropriate;

80.8 development within a regiona fisheries management organization, where appropriate, of boarding and inspection regimes consistent
with international law, recognizing the rights and obligations of masters and inspection officers;

80.9 development of observer programmes,
80.10 where appropriate, market-related measures in accordance with the IPOA;
80.11 definition of circumstances in which vessds will be presumed to have engaged in or to have supported 1UU fishing;
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80.12 development of education and public awareness programmes;
80.13 development of action plans; and
80.14 where agreed by their members, examination of chartering arrangements, if there is concern that these may result in IUU fishing.

States, acting through relevant regional fisheries management organizations, should compile and make available on atimely basis, and at
least on an annual basis, to other regional fisheries management organizations and to FAQ, information relevant to the prevention, deter-
rence and elimination of IUU fishing, including:

811 estimates of the extent, magnitude and character of IUU activities in the area of competence of the regional fisheries management
organization;

812 details of measures taken to deter, prevent and eliminate IUU fishing;
813 records of vessdls authorized to fish, as appropriate; and
814 records of vessds engaged in IUU fishing.

Objectives of ingtitutional and policy strengthening in relevant regional fisheries management organizationsin relation to IUU fishing should
include enabling regional fisheries management organizations to:

82.1 determine policy objectives regarding IUU fishing, both for internal purposes and co-ordination with other regional fisheries manage-
ment organizations,

82.2 trengthen ingtitutional mechanisms as appropriate, including mandate, functions, finance, decision making, reporting or information
requirements and enforcement schemes, for the optimum implementation of policies in relation to IUU fishing;

82.3 regularize coordination with institutional mechanisms of other regiona fisheries management organizations asfar aspossible in rela
tion to IUU fishing, in particular information, enforcement and trade aspects; and

824 ensure timely and effective implementation of policies and measures internally, and in cooperation with other regional fisheries man-
agement organizations and relevant regional and international organizations.

States, acting through relevant regional fisheries management organizations, should encourage non-contracting partieswith ared interest in the fid
ey concerned to join those organizations and to participate fully in their work. Where thisis not possible, the regiond fisheries management organi-
zdtions should encourage and facilitate the participation and cooperation of non-contracting parties, in accordance with applicable internationa
agreements and international law, in the conservation and management of the relevant fisheries resources and in the implementation of measures
adopted by the rlevant organizations. Regional fisheries management organizations should address the issUie of access to the resource in order to fos:
ter cooperation and enhance sustainahility in the fishery, in accordance with international lav. States acting through relevant regiond fisheries
mangement organizations, should dso a3, as necessary, non-contracting parties in the implementation of paragraphs 78 and 79 of the IFOA.

When a State fails to ensure that fishing vessdls entitled to fly its flag, or, to the greatest extent possible, its nationals, do not engage in 1UU
fishing activities that afect the fish stocks covered by a relevant regiona fisheries management organization, the member States, acting
through the organization, should draw the problem to the attention of that State. I the problem is not rectified, members of the organization
may agree to adopt appropriate measures, through agreed procedures, in accordance with international law.

V. SPECIAL REQUIREMENTS OF DEVELOPING COUNTRIES

85.

States, with the support of FAO and relevant international financial institutions and mechanisms, where appropriate, should cooperate to sup-
port training and capacity building and consider providing financial, technical and other assistance to developing countries, including in
particular the least developed among them and small island developing States, so that they can more fully meet their commitments under
the IPOA and obligations under international law, including their duties as flag States and port States. Such assistance should be directed in
particular to help such States in the development and implementation of national plans of action in accordance with paragraph 25.
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States, with the support of FAO and relevant international financial ingtitutions and mechanisms, where appropriate, should cooperate to
enable:

86.1 review and revison of national legidation and regiona regulatory frameworks;

86.2 the improvement and harmonization of fisheries and related data collection;

86.3 the strengthening of regional ingtitutions; and

864 the strengthening and enhancement of integrated MCS systems, including satellite monitoring systems.

REPORTING

States and regional fisheries management organizations should report to FAO on progress with the elaboration and implementation of their
plans to prevent, deter and eliminate IUU fishing as part of their biennial reporting to FAO on the Code of Conduct. These reports should be
published by FAO in atimely manner.

ROLE OF FAO

FAO will, as and to the extent directed by its Conference, collect al relevant information and datathat might serve as abasis for further analy-
Ss aimed a identifying factors and causes contributing to IUU fishing such as, inter alia, alack of input and output management controls,
unsustainable fishery management methods and subsidies that contribute to 1UU fishing.

FAO will, as and to the extent directed by its Conference, support development and implementation of national and regional plans to prevent,
deter and eliminate 1UU fishing through specific, in-country technical assistance projects with Regular Programme funds and through the
use of extra-budgetary funds made available to the Organization for this purpose.

FAO should, in collaboration with other relevant international organizations, in particular IMO, further investigate the issue of IUU fishing.
FAO should convene an Expert Consultation on the implementation of paragraph 76 of the IPOA.

FAO should investigate the benefits of establishing and maintaining regional and global databases, including but not limited to, information
as provided for in Article VI of the 1993 FAO Compliance Agreement.

The FAO Committee on Fisheries will, based on a detailed analysis by the Secretariat, biennially evaluate the progress towards the implemen-
tation of the IPOA.
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PROTECTION OF THE OCEANS, ALL KINDS OF SEAS, INCLUDING ENCLOSED AND
SEMI-ENCLOSED SEAS, AND COASTAL AREAS AND THE PROTECTION,
RATIONAL USE AND DEVELOPMENT OF THEIR LIVING RESOURCES

17.1. The marine environment—including the oceans and al seas and adjacent coastal areas—forms an integrated whole that is an essentid
component of the global life-support sysem and a positive asset that presents opportunities for sustainable development. International law,
as reflected in the provisions of the United Nations Convention on the Law of the Sea® refirred to in this chapter of Agenda 21, sets forth rights
and obligations of States and provides the international basis upon which to pursue the protection and sustainable development of the marine
and coastal environment and its resources. This requires new approaches to marine and coastal area management and development, a the
national, subregional, regiona and global levels, approaches that are integrated in content and are precautionary and anticipatory in ambit,
as reflected in the following programme aress:®
* Integrated management and sustainable development of coastal areas, including exclusive economic zones,

* Marine environmental protection;

+ Sustainable use and conservation of marine living resources of the high sess,

Sustainable use and conservation of marine living resources under national jurisdiction;

Addressing critical uncertainties for the management of the marine environment and climate change;
Strengthening international, including regional, cooperation and coordination;

+ Sustainable development of small idands.

17.2. The implementation by developing countries of the activities st forth below shall be commensurate with their individual technological and
financial capacities and priorities in alocating resources for development needs and ultimately depends on the technology transfer and
financial resources required and made available to them.

FROGRAMME AREAS

A. Integrated management and sustainable development of
coagtal and marine areas, including exclusive economic zones

Bags for action

17.3. The coastal area contains diverse and productive habitats important for human settlements, development and local subsistence. More than
haf the world's population lives within 60 km of the shoreline, and this could rise to three quarters by the year 2020. Many of the world's
poor are crowded in coastal areas. Coastal resources are vital for many local communities and indigenous people. The exclusive economic
zone (EEZ) is dso an important marine area where the States manage the development and conservation of natural resources for the ben-
dit of their people. For small idand States or countries, these are the areas most available for development activities.

174. Despite national, subregional, regional and global efforts, current approaches to the management of marine and coastal resources have not
dways proved capable of achieving sustainable development, and coastal resources and the coastal environment are being rapidly degraded
and eroded in many parts of the world.

Objectives

175. Coagtd States commit themselves to integrated management and sustainable development of coastal areas and the marine environment
under their national jurisdiction. To thisend, it is necessary to, inter alia:

+ Provide for an integrated policy and decision-making process, including al involved sectors, to promote compatibility and a balance of uses,

* |dentify existing and projected uses of coastal areas and their interactions;

+ Concentrate on well-defined issues concerning coastal management;

* Apply preventive and precautionary approaches in project planning and implementation, including prior assessment and systematic obser-
vation of the impacts of mgjor projects;
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+ Promote the development and application of methods, such as national resource and environmental accounting, that reflect changes in
value resulting from uses of coastal and marine areas, including pollution, marine erasion, |0ss of resources and habitat destruction;

* Provide access, as far as possible, for concerned individuals, groups and organizations to relevant information and opportunities for con-
sultation and participation in planning and decision-making at appropriate levels.

Activities
(@ Management-related activities

17.6. Each coastal State should consider establishing, or where necessary strengthening, appropriate coordinating mechanisms (such as a high-
level policy planning body) for integrated management and sustainable development of coastal and marine areas and their resources, at both
the locd and national levels. Such mechanisms should include consultation, as appropriate, with the academic and private sectors, non-
governmental organizations, loca communities, resource user groups, and indigenous people. Such national coordinating mechanisms
could provide, inter alia, for:

* Preparation and implementation of land and water use and siting policies,
+ Implementation of integrated coastal and marine management and sustainable development plans and programmes at appropriate levels;

* Preparation of coastal profiles identifying critical areas, including eroded zones, physical processes, development patterns, user conflicts
and specific priorities for management;

Prior environmental impact assessment, systematic observation and follow-up of major projects, including the systematic incorporation of
results in decision-making;

Contingency plans for human induced and natural disasters, including likely effects of potential climate change and sedevel rise, as well
as contingency plans for degradation and pollution of anthropogenic origin, including spills of ail and other materials;

+ Improvement of coastal human settlements, especialy in housing, drinking water and treatment and disposal of sewage, solid wastes and
industrial effluents;

Periodic assessment of the impacts of external factors and phenomena to ensure that the objectives of integrated management and sus-
tainable development of coastal areas and the marine environment are met;

Consarvation and restoration of atered critica habitats;

Integration of sectoral programmes on sustainable development for settlements, agriculture, tourism, fishing, ports and industries affecting the
coadtd area;

Infrastructure adaptation and aternative employment;

+ Human resource development and training;

+ Public education, awareness and information programmes,

+ Promoting environmentally sound technology and sustainable practices,

* Development and simultaneous implementation of environmental quality criteria.

177. Coastd States, with the support of international organizations, upon request, should undertake measures to maintain biological diversty and
productivity of marine species and habitats under national jurisdiction. inter alia, these measures might include: surveys of marine biodi-
versty, inventories of endangered species and critical coastal and marine habitats; establishment and management of protected areas, and
support of scientific research and dissemination of its results.

(b) Data and information

178. Coadd States, where necessary, should improve their capacity to collect, analyse, assess and use information for sustainable use of resources, includ-
ing environmental impacts of activities affecting the coastal and marine aress. Information for management purposes should recalve priority sup-
port in view of the intensity and magnitude of the changes occurring in the coastdl and marine areas. To thisend, it is necessary to, inter alia:
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179

17.10.

17.11.

+ Develop and maintain databases for assessment and management of coastal areas and al sees and their resources,

+ Develop socio-economic and environmental indicators;

+ Conduct regular environmental assessment of the state of the environment of coastal and marine areas;

* Prepare and maintain profiles of coastal area resources, activities, uses, habitats and protected areas based on the criteria of sustainable
development;

+ Exchange information and data.

Cooperation with developing countries, and, where applicable, subregional and regional mechanisms, should be strengthened to improve

their capacities to achieve the above.

(c) International and regional cooperation and coordination

The role of international cooperation and coordination on a bilateral basis and, where applicable, within a subregional, interregional,

regiona or global framework, is to support and supplement national efforts of coastal States to promote integrated management and sus-
tainable development of coastal and marine areas.

States should cooperate, as appropriate, in the preparation of national guidelines for integrated coastal zone management and development,
drawing on existing experience. A global conference to exchange experience in the fied could be held before 1994,

Means of implementation

1712

17.13.

1714,

17.15.

17.16.

17.17.

(@) Financing and cost evaluation

The Conference secretariat has estimated the average total annual cost (1993-2000) of implementing the activities of this programme
to be about $6 billion including about $50 million from the international community on grant or concessional terms. These are
indicative and order-of-magnitude estimates only and have not been reviewed by Governments. Actua costs and financia terms,
including any that are non-concessional, will depend upon, inter alia, the specific strategies and programmes Governments decide
upon for implementation.

(b) Scientific and technological means
States should cooperate in the development of necessary coastal systematic observation, research and information management systems.

They should provide access to and transfer environmentally safe technologies and methodologies for sustainable development of coastd
and marine areas to developing countries. They should aso develop technologies and endogenous scientific and technological capacities.

International organizations, whether subregiona, regional or global, as appropriate, should support coastal States, upon request, in these efforts
asindicated above, devoting specid attention to developing countries.

(c) Human resource development

Coadtal States should promote and facilitate the organization of education and training in integrated coastal and marine management and
sustainable development for scientists, technologists, managers (including community-based managers) and users, leaders, indigenous
peoples, fisherfolk, women and youth, among others. Management and development, as well as environmental protection concerns and
local planning issues, should be incorporated in educational curricula and public awareness campaigns, with due regard to traditional eco-
logical knowledge and socio-cultural values.

International organizations, whether subregional, regiona or global, as appropriate, should support coastal States, upon reques, in the
aress indicated above, devoting specid attention to developing countries.

(d) Capacity-building

Full cooperation should be extended, upon request, to coastal States in their capacity-building efforts and, where appropriate, capacity-
building should be included in bilateral and multilateral development cooperation. Coastd States may consider, inter alia;

* Ensuring capacity-building at the local leve;
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+ Consulting on coastal and marine issues with local administrations, the business community, the academic sector, resource user groups
and the genera public;

+ Coordinating sectoral programmes while building capacity;

+ |dentifying existing and potential capabilities, facilities and needs for human resources development and scientific and technological
infrastructure;

+ Deveoping scientific and technological means and research;

+ Promoting and facilitating human resource development and education;

+ Supporting "centres of excellence” in integrated coastal and marine resource management;

+ Supporting pilot demonstration programmes and projects in integrated coastal and marine management.

B. Marine environmental protection

Bagsfor action

1718

17.19.

17.20.

1721

Degradation of the marine environment can result from awide range of sources. Land-based sources contribute 70 per cent of marine pol-
lution, while maritime transport and dumping-at-sea activities contribute 10 per cent each. The contaminants that pose the greatest threat
to the marine environment are, in variable order of importance and depending on differing national or regional situations, sewage, nutri-
ents, synthetic organic compounds, sediments, litter and plastics, metals, radionuclides, oil/hydrocarbons and polycydlic aromatic hydro-
carbons (PAHS). Many of the polluting substances originating from land-based sources are of particular concern to the marine environment
since they exhibit at the same time toxicity, persistence and bioaccumulation in the food chain. There is currently no globa scheme to
address marine pollution from land-based sources.

Degradation of the marine environment can also result from awide range of activities on land. Human settlements, land use, construction
of coastd infrastructure, agriculture, foredtry, urban development, tourism and industry can afect the marine environment. Coadtd ero-
sion and siltation are of particular concern.

Marine pollution is aso caused by shipping and sea-based activities. Approximately 600,000 tons of ail enter the oceans each year as a result
of normal shipping operations, accidents and illegal discharges. With respect to offshore oil and gas activities, currently machinery space
discharges are regulated internationally and six regional conventions to control platform discharges have been under consideration. The
nature and extent of environmental impacts from offshore oil exploration and production activities generally account for avery small pro-
portion of marine pollution.

A precautionary and anticipatory rather than a reactive approach is necessary to prevent the degradation of the marine environment. This
requires, inter alia, the adoption of precautionary measures, environmental impact assessments, clean production techniques, recycling,
waste audits and minimization, construction and/or improvement of sewage treatment facilities, quality management criteria for the prop-
er handling of hazardous substances, and a comprehensive approach to damaging impacts from ar, land and water. Any management
framework must include the improvement of coastal human settlements and the integrated management and development of coastal areas.

Objectives

1722,

States, in accordance with the provisions of the United Nations Convention on the Law of the Sea on protection and preservation of the
marine environment, commit themselves, in accordance with their policies, priorities and resources, to prevent, reduce and control degra-
dation of the marine environment so as to maintain and improve its life-support and productive capacities. To this end, it is necessary to:

* Apply preventive, precautionary and anticipatory approaches so as to avoid degradation of the marine environment, aswell as to reduce
the risk of long-term or irreversible adverse effects upon it;

+ Ensure prior assessment of activities that may have significant adverse impacts upon the marine environment;

* Integrate protection of the marine environment into relevant general environmental, socid and economic development policies,

+ Develop economic incentives, where appropriate, to goply clean technologies and other means consistent with the internalization of envi-
ronmental codts, such as the polluter pays principle, so as to avoid degradation of the marine environment;
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« Improve the living standards of coastal populations, particularly in developing countries, so asto contribute to reducing the degradation
of the coastal and marine environment.

17.23. States agree that provision of additional financial resources, through appropriate international mechanisms, as well as access to cleaner
technologies and relevant research, would be necessary to support action by developing countries to implement this commitment.

Adtivities
(@) Management-related activities
Prevention, reduction and control of degradation of the marine environment from land-based activities

17.24. In carrying out their commitment to deal with degradation of the marine environment from land-based activities, States should take action
at the national level and, where appropriate, at the regional and subregional levels, in concert with action to implement programme area
A, and should take account of the Montred Guidelines for the Protection of the Marine Environment from Land-Based Sources.

17.25. To this end, States, with the support of the relevant international environmental, scientific, technical and financial organizations, should
cooperate, inter alia, to:
+ Consider updating, strengthening and extending the Montreal Guidelines, as appropriate;
+ Asss the effectiveness of existing regional agreements and action plans, where appropriate, with aview to identifying means of strength-
ening action, where necessary, to prevent, reduce and control marine degradation caused by land-based activities;
« Initiate and promote the development of new regional agreements, where appropriate;
+ Develop means of providing guidance on technologies to deal with the major types of pollution of the marine environment from land-
hased sources, according to the best scientific evidence;
+ Develop policy guidance for relevant globa funding mechanisms;
|dentify additional steps requiring international cooperation.
17.26. The UNEP Governing Council isinvited to convene, assoon as practicable, an intergovernmental meeting on protection of the marine envi-
ronment from land-based activities.
17.27. Asconcerns sewage, priority actions to be considered by States may include:
« Incorporating sewage concerns when formulating or reviewing coastal development plans, including human settlement plans;
« Building and maintaining sewage treatment facilities in accordance with national policies and capacities and international cooper-
ation available;
¢ Locating coastal outfalls so as to maintain an acceptable level of environmental quality and to avoid exposing shell fisheries, water
intakes and bathing areas to pathogens;
« Promoting environmentally sound co-treatments of domestic and compatible industrial effluents, with the introduction, where practica:
ble, of controls on the entry of effluents that are not compatible with the system;
« Promoting primary treatment of municipal sewage discharged to rivers, estuaries and the sea, or other solutions appropriate to spedific sites
« Egtablishing and improving local, national, subregional and regional, as necessary, regulatory and monitoring programmes to control
effluent discharge, using minimum sewage effluent guidelines and water quality criteria and giving due consideration to the character-
istics of receiving bodies and the volume and type of pollutants.
17.28. As concerns other sources of pollution, priority actions to be considered by States may include:
« Egtablishing or improving, as necessary, regulatory and monitoring programmes to control effluent discharges and emissions, including
the development and application of control and recycling technologies;
« Promoting risk and environmental impact assessments to help ensure an acceptable level of environmental quality;

* Promoting assessment and cooperation at the regional level, where appropriate, with respect to the input of point source pollutants from
new ingtallations;
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Eliminating the emission or discharge of organohalogen compounds that threaten to accumulate to dangerous levels in the

marine environment;

Reducing the emission or discharge of other synthetic organic compounds that threaten to accumulate to dangerous levels in the

marine environment;

Promoting controls over anthropogenic inputs of nitrogen and phosphorus that enter coastal waters where such problems as eutrophi-

cation threaten the marine environment or its resources;

Cooperating with developing countries, through financial and technological support, to maximize the best practicable control and reduc-

tion of substances and wastes that are toxic, persistent or liable to bio-accumulate and to establish environmentally sound land-based

weste disposal aternatives to seadumping;

Cooperating in the development and implementation of environmentally sound |and-use techniques and practices to reduce run-off to

water-courses and estuaries which would cause pollution or degradation of the marine environment;

Promoting the use of environmentally less harmful pesticides and fertilizers and alternative methods for pest control, and considering the

prohibition of those found to be environmentally unsound;

Adopting new initiatives at national, subregional and regiona levels for controlling the input of non-point source pollutants, which

require broad changes in sewage and waste management, agricultural practices, mining, construction and transportation.

17.29. As concerns physical destruction of coastal and marine areas causing degradation of the marine environment, priority actions should
include control and prevention of coastal erosion and siltation due to anthropogenic factors related to, inter alia, land-use and con-
struction techniques and practices. Watershed management practices should be promoted so as to prevent, control and reduce degrada-
tion of the marine environment.

Prevention, reduction and control of degradation of the marine environment from sea-based activities

1730. States, acting individualy, bilaterally, regionally or multilaterally and within the framework of IMO and other relevant international organ-
izations, whether subregional, regional or global, as appropriate, should assess the need for additional measures to address degradation of
the marine environment:

From shipping, by:

+ Supporting wider ratification and implementation of relevant shipping conventions and protocals;

+ Facilitating the processss in (i), providing support to individual States upon reguest to help them overcome the obstacles identified by
them;

+ Cooperating in monitoring marine pollution from ships, especialy from illegal discharges (eg., aerial surveillance), and enforcing MAR-
POL discharge, provisions more rigoroudly;

+ Assing the state of pollution caused by ships in particularly sensitive areas identified by IMO and taking action to implement applica-
hle measures, where necessary, within such areas to ensure compliance with generally accepted international regulations;

« Taking action to ensure respect of areas designated by coastal States, within their exclusive economic zones, congistent with internation-
d law, in order to protect and preserve rare or fragile ecosystems, such as cora regfs and mangroves,

+ Congdering the adoption of appropriate rules on ballast water discharge to prevent the spread of non-indigenous organisms;

+ Promoting navigational safety by adequate charting of coasts and ship-routing, as appropriate;

+ Assesing the need for dtricter international regulations to further reduce the risk of accidents and pollution from cargo ships (including
bulk carriers);

+ Encouraging IMO and IAEA to work together to complete consideration of acode on the carriage of irradiated nuclear fuel in flasks on
board ships;

+ Revising and updating the IMO Code of Safety for Nuclear Merchant Ships and considering how best to implement a revised code;

+ Supporting the ongoing activity within IMO regarding development of appropriate measures for reducing air pollution from ships;

161



Achieving Sustainable Fisheries

RAASQTIN Chapter 17 Agenda 21 (cont'd)

Supporting the ongoing activity within IMO regarding the development of an international regime governing the transportation of haz-
ardous and noxious substances carried by ships and further considering whether the compensation funds similar to the ones established
under the Fund Convention would be appropriate in respect of pollution damage caused by substances other than ail;

From dumping, by:

Supporting wider ratification, implementation and participation in relevant Conventions on dumping a sea, including early conclusion
of a future strategy for the London Dumping Convention;

Encouraging the London Dumping Convention parties to take appropriate steps to op ocean dumping and incineration of hazardous
substances;

From offshore oil and gas platforms, by assessing existing regulatory measures to address discharges, emissions and safety and assessing
the need for additional measures;

« From ports, by facilitating establishment of port reception facilities for the collection of aily and chemica residues and garbage from
ships, especialy in MARROL specid areas, and promoting the establishment of smaller scae facilities in marinas and fishing harbours.

17.31. IMO and as appropriate, other competent United Nations organizations, when requested by the States concerned, should assess, where
appropriate, the state of marine pollution in areas of congested shipping, such as heavily used international straits, with aview to ensuring
compliance with generally acoepted international regulations, particularly those related to illegal discharges from ships, in accordance with
the provisions of Part I11 of the United Nations Convention on the Law of the Sea.

17.32. States should take measures to reduce water pollution caused by organotin compounds used in anti-fouling paints.

17.33. States should consider ratifying the Convention on Qil Pollution Preparedness, Response and Cooperation, which addresses, inter alia, the
development of contingency plans on the national and international level, as appropriate, including provision of oil-spill response materi-
d and training of personnel, including its possible extension to chemical spill response.

17.34. States should intengify international cooperation to strengthen or establish, where necessary, regional oil/chemical-spill response centres

and/or, as appropriate, mechanisms in cooperation with relevant subregional, regional or globa intergovernmental organizations and,
where appropriate, industry-based organizations.

(b) Data and information

17.35. Sates should, as appropriate, and in accordance with the means at their disposal and with due regard for their technical and scientific capacity
and resources, make systematic observations on the state of the marine environment. To this end, States should, as appropriate, consider:;
+ Establishing systematic observation systems to measure marine environmental quality, including causes and effects of marine degrada-
tion, as abasis for management;
* Regularly exchanging information on marine degradation caused by land-based and sea-based activities and on actions to prevent, con-
trol and reduce such degradation;
+ Supporting and expanding international programmes for systematic observations such as the mussel watch programme, building on
existing facilities with specia attention to developing countries;
+ Edtablishing a clearing-house on marine pollution control information, including processes and technologies to address marine pollu-
tion control and to support their transfer to developing countries and other countries with demonstrated needs,
» Establishing a globa profile and database providing information on the sources, types, amounts and effects of pollutants reaching the
marine environment from land-based activities in coastdl areas and sea-based sources;
Allocating adequate funding for capacity-building and training programmes to ensure the full participation of developing countries, in
particular, in any international scheme under the organs and organizations of the United Nations system for the collection, analysis and
use of data and information.

Means of implementation
(@ Financing and cogt evaluation
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17.36.

17.37

17.38.

17.30.

17.40.

17.41.

17.42.

1743,

The Conference secretariat has estimated the average total annual cogt (1993-2000) of implementing the activities of this programme to be about
$200 million from the international community on grant or concessional terms. These are indicative and order-of-magnitude estimates only and
have not been reviewed by Governments. Actua cogts and financia terms, including any that are non-concessional, will depend upon, inter alia,
the gedific Srategies and programmes Governments decide upon for implementetion.

(b) Scientific and technological means

National, subregional and regiona action programmeswill, where appropriate, require technology transfer, in conformity with chapter 34,

and financial resources, particularly where developing countries are concerned, including:

+ Assdance to industries in identifying and adopting clean production or cog-effective pollution control technologies;

+ Planning development and application of low-cost and low-maintenance sewage installation and treatment technologies for developing
countries,

+ Equipment of laboratories to observe systematically human and other impacts on the marine environment;

|dentification of appropriate oil- and chemical-spill control materials, including low-cost localy available materials and techniques,

suitable for pollution emergencies in developing countries,

+ Sudy of the use of persistent organohalogens that are liable to accumulate in the marine environment to identify those that cannot be
adequately controlled and to provide a basis for a decision on atime schedule for phasing them out as soon as practicable;

+ Establishment of a clearing-house for information on marine pollution control, including processes and technologies to address
marine pollution control, and support for their transfer to developing and other countries with demonstrated needs. (¢) Human
resource development

States individually or in cooperation with each other and with the support of international organizations, whether subregional, regional or

global, as appropriate, should:

* Provide training for critical personnel required for the adequate protection of the marine environment as identified by training needs
surveys at the national, regional or subregional levels;

+ Promote the introduction of marine environmental protection topics into the curriculum of marine studies programmes;

+ Establish training courses for oil- and chemical-spill response personnel, in cooperation, where appropriate, with the oil and chemi-
cd industries;

+ Conduct workshops on environmental aspects of port operations and development;

+ Strengthen and provide secure financing for new and existing specialized international centres of professional maritime education;

+ States should, through bilateral and multilateral cooperation, support and supplement the national effarts of developing countries as
regards human resource development in relation to prevention and reduction of degradation of the marine environment.

(d) Capacity-building

Nationa planning and coordinating bodies should be given the capacity and authority to review al land-based activities and sources of pollu-

tion for their impacts on the marine environment and to propose appropriate control measures.

Research facilities should be strengthened or, where appropriate, developed in developing countries for systematic observation of marine pollu-

tion, environmental impact assessment and development of control recommendations and should be managed and daffed by loca experts.

Specid arrangements will be needed to provide adequate financial and technical resources to assist developing countries in preventing and

solving problems associated with activities that threaten the marine environment.

An internationa funding mechanism should be created for the application of appropriate sewage treatment technologies and building

sawage treatment facilities, including grants or concessional loans from international agencies and appropriate regional funds, replenished

a least in part on arevolving basis by user fees.

In carrying out these programme activities, particular attention needs to be given to the problems of developing countries that would bear

an unequal burden because of their lack of facilities, expertise or technical capacities.
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C. Sugainable use and conservation of marine living resour ces of the high seas

Bagsfor action

17.44. Over the last decade, fisheries on the high sess have considerably expanded and currently represent approximately 5 per cent of total world land-
ings. The provisions of the United Nations Convention on the Law of the Sea.on the marine living resources of the high sess sets forth rights and
obligations of States with respect to conservation and utilization of those resources.

17.45. However, management of high sees fisheries, including the adoption, monitoring and enforcement of effective conservation measures, is
inadequate in many areas and some resources are overutilized. There are problems of unregulated fishing, overcapitalization, excessve flegt
size, vesd reflagging to escape controls, insufficiently sdlective gear, unreliable databases and lack of sufficient cooperation between States.
Action by States whose nationals and vessds fish on the high seas, aswell as cooperation at the bilateral, subregiona, regional and globa
levels, is essentia particularly for highly migratory species and straddling stocks. Such action and cooperation should address inadequacies
in fishing practices, aswel asin biological knowledge, fisheries statistics and improvement of systems for handling data. Emphasis should
also be on multi-species management and other approaches that take into account the relationships among species, especialy in address:
ing depleted species, but adso in identifying the potential of underutilized or unutilized populations.

Objectives

17.46. States commit themselves to the conservation and sustainable use of marine living resources on the high seas. To this end, it is
necessary to:

+ Devdlop and increase the potential of marine living resources to meet human nutritional needs, as well as social, economic and devel-
opment goals;

+ Maintain or restore populations of marine species at levels that can produce the maximum sustainable yield as qualified by relevant envi-
ronmental and economic factors, taking into consideration relationships among species;

+ Promote the development and use of sdlective fishing gear and practices that minimize waste in the catch of target species and minimize
by-catch of non-target species;

+ Ensure efective monitoring and enforcement with respect to fishing activities;

+ Protect and restore endangered marine species;

+ Presarve habitats and other ecologically sensitive aress,

+ Promote scientific research with respect to the marine living resources in the high sees.

17.47. Nothing in paragraph 17.46 above restricts the right of a State or the competence of an international organization, as appropriate, to pro-
hibit, limit or regulate the exploitation of marine mammals on the high seas more gtrictly than provided for in that paragraph. States shall
cooperate with aview to the conservation of marine mammals and, in the case of cetaceans, shall in particular work through the appro-
priate international organizations for their conservation, management and udy.

17.48. The ahility of developing countries to fulfil the above objectives is dependent upon their capabilities, including the financial, scientific and
technological means at their disposal. Adeguate financial, scientific and technological cooperation should be provided to support action by
them to implement these objectives.

Adtivities
(@) Management-related activities

17.49. States should take efective action, including bilateral and multilateral cooperation, where appropriate at the subregional, regiona and
global levels, to ensure that high seas fisheries are managed in accordance with the provisions of the United Nations Convention on the Law
of the Sea. In particular, they should:

+ Give full efect to these provisions with regard to fisheries populations whose ranges lie both within and beyond exclusive economic zones
(straddling stocks);
* Give full efect to these provisions with regard to highly migratory species;
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1750.
17.51.

1752,

1753,
1754,
17.55.

17.56.

1757.

17.58.

1759,

17.60.

17,61

* Negotiate, where appropriate, international agreements for the effective management and conservation of fishery stocks;

+ Ddine and identify appropriate management units;

+ States should convene, as soon as possible, an intergovernmental conference under United Nations auspices, taking into account rel-
evant activities a the subregional, regional and global levels, with aview to promoting effective implementation of the provisions of
the United Nations

+ Convention on the Law of the Seaon straddling fish stocks and highly migratory fish socks. The conference, drawing, inter alia, on sci-
entific and technical studies by FAQ, should identify and assess existing problems related to the conservation and management of such
fish stocks, and consider means of improving cooperation on fisheries among States, and formulate appropriate recommendations. The
work and the results of the conference should be fully consistent with the provisions of the United Nations Convention on the Law of the
Seq, in particular the rights and obligations of coastal States and States fishing on the high sees.

States should ensure that fishing activities by vessdsflying their flags on the high seastake place in amanner so asto minimize incidental catch.

States should take effective action consistent with international law to monitor and control fishing activities by vesss flying their flags on
the high sess to ensure compliance with applicable conservation and management rules, including full, detailed, accurate and timely
reporting of catches and effort.

States should take effective action, consistent with international law, to deter reflagging of vessdls by their national s as ameans of avoiding
compliance with applicable conservation and management rules for fishing activities on the high sees.

States should prohibit dynamiting, poisoning and other comparable destructive fishing practices.

States should fully implement General Assembly resolution 46/215 on large-scale pelagic drift-net fishing.

States should take measures to increase the availability of marine living resources as human food by reducing wastage, post-harvest losses
and discards, and improving techniques of processing, distribution and transportation.

(b) Dataand information

States, with the support of international organizations, whether subregional, regional or global, as appropriate, should cooperate to:

+ Promote enhanced collection of data necessary for the conservation and sustainable use of the marine living resources of the high sees;
+ Exchange on aregular basis up-to-date data and information adequate for fisheries assessment;

+ Develop and share analytical and predictive tools, such as stock assessment and bioeconomic models,

+ Establish or expand appropriate monitoring and assessment programmes.

(c) International and regional cooperation and coordination

States, through bilateral and multilateral cooperation and within the framework of subregional and regional fisheries bodies, as appropri-
ae, and with the support of other international intergovernmental agencies, should assess high seas resource potentials and develop pro-
files of &l stocks (target and non-target).

States should, where and as appropriate, ensure adequate coordination and cooperation in enclosed and semi-enclosed seas and between
subregional, regiona and global intergovernmental fisheries bodies.

Effective cooperation within existing subregional, regional or global fisheries bodies should be encouraged. Where such organizations do
not exist, States should, as appropriate, cooperate to establish such organizations.

Stateswith an interest in a high seas fishery regulated by an existing subregiona and/or regional high seas fisheries organization of which
they are not members should be encouraged to join that organization, where appropriate.

States recognize:
* The responsibility of the International Whaling Commission for the conservation and management of whale stocks and the regulation
of whaling pursuant to the 1946 International Convention for the Regulation of Whaling;

165



Achieving Sustainable Fisheries

AN DAY Chapter 17 Agenda 21 (cont'd)

+ Thework of the International Whaling Commission Scientific Committee in carrying out studies of large whales in particular, aswell as
of other cetaceans;

+ The work of other organizations, such as the Inter-American Tropica Tuna Commission and the Agreement on Small Cetaceans in the
Baltic and North Sea under the Bonn Convention, in the conservation, management and study of cetaceans and other marine mammals.

17.62. States should cooperate for the conservation, management and study of cetaceans.

Means of implementation
(@ Financing and cost evaluation

17.63. The Conference secretariat has estimated the average total annual cost (1993-2000) of implementing the activities of this programme to be about
$12 million from the international community on grant or concessiond terms. These are indicative and order-of-magnitude estimates only and
have not been reviewed by Governments. Actud cogts and financial terms, including any that are non-concessional, will depend upon, inter alia,
the specific srategies and programmes Governments decide upon for implementation.

(b) Scientific and technological means

17.64. Sates, with the support of relevant international organizations, where necessary, should develop collaborative technical and research programmes
to improve understanding of the life cycles and migrations of species found on the high seas; including identifying critica areas and life stages.

17.65. States, with the support of relevant international organizations, whether subregional, regional or global, as appropriate, should:

+ Develop databases on the high seas marine living resources and fisheries;

+ Collect and correlate marine environmental datawith high seas marine living resources data, including the impacts of regional and glob-
a changes brought about by natural causes and by human activities,

+ Cooperate in coordinating research programmes to provide the knowledge necessary to manage high seas resources.

(c) Human resource development

17.66. Human resource development & the national level should be targeted at both development and management of high seas resources, including
training in high seas fishing techniques and in high seas resource assessment, strengthening cadres of personnel to deal with high seas resource
management and conservation and related environmental issues; and training observers and inspectors to be placed on fishing vessds

(d) Capacity-building

17.67. States, with the support, where appropriate, of relevant international organizations, whether subregional, regional or global, should coop-
erate to develop or upgrade systems and institutional structures for monitoring, control and surveillance, as well as the research capacity
for assessment of marine living resource populations.

17.68. Specid support, including cooperation among States, will be needed to enhance the capacities of developing countries in the areas of data
and information, scientific and technological means, and human resource development in order to participate effectively in the conserva-
tion and sustainable utilization of high seas marine living resources.

D. Sugtainable use and conservation of marine living resour ces under national jurisdiction

Bags for action

17.69. Marine fisheries yield 80 to 90 million tons of fish and shellfish per year, 95 per cent of which is taken from waters under national jurisdiction.
Yidds have increased nearly fivefold over the past four decades. The provisions of the United Nations Convention on the Law of the Sea.on marine
living resources of the exclusive economic zone and other areas under national jurisdiction set forth rights and obligations of States with respect
to conservation and utilization of those resources.

17.70. Marine living resources provide an important source of protein in many countries and their use is often of major importance to local commu-
nities and indigenous peaple. Such resources provide food and livelihoods to millions of people and, if sustainably utilized, offer increased poten-
tid to meet nutritional and socid needs, particularly in developing countries. To redlize this potentia requires improved knowledge and
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17.71.

17.72

identification of marine living resource stocks, particularly of underutilized and unutilized stocks and species; use of new technologies, better
handling and processing facilities to avoid wastage, and improved quality and training of skilled personnel to manage and conserve effectively
the marine living resources of the exclusive economic zone and other areas under national jurisdiction. Emphasis should also be on multi-
Species management and other approaches that take into account the relationships among species.

Fisheries in many areas under national jurisdiction face mounting problems, including local overfishing, unauthorized incursions
by foreign fleets, ecosystem degradation, overcapitalization and excessive fleet sizes, underevaluation of catch, insufficiently selective
gear, unreliable databases, and increasing competition between artisanal and large-scale fishing, and between fishing and other types
of activities.

Problems extend beyond fisheries. Cord reefs and other marine and coastal habitats, such as mangroves and estuaries, are among the most
highly diverse, integrated and productive of the Earth's ecosystems. They often serve important ecological functions, provide coasta protection,
and are critical resources for food, energy, tourism and economic development. In many parts of the world, such marine and coastal systems
are under dress or are threatened from avariety of sources, both human and natural.

Objectives

17.73.

1774,

17.75.

17.76.

Coadtd States, particularly developing countries and States whose economies are overwhelmingly dependent on the exploitation of the marine

living resources of their exclusive economic zones, should obtain the full social and economic benefits from sustainable utilization of marine

living resources within their exclusive economic zones and other areas under national jurisdiction.

States commit themselves to the conservation and sustainable use of marine living resources under national jurisdiction. To thisend, it is

necessary to:

* Develop and increase the potential of marine living resources to meet human nutritional needs, aswell as socia, economic and devel-
opment goals,

+ Teke into account traditional knowledge and interests of loca communities, small-scale artisanal fisheries and indigenous people in
development and management programmes,

+ Maintain or restore populations of marine species at levels that can produce the maximum sustainable yield as qualified by relevant envi-
ronmental and economic factors, taking into consideration relationships among species,

+ Promote the development and use of selective fishing gear and practices that minimize waste in the catch of target species and minimize
by-catch of non-target species,

+ Protect and restore endangered marine Species;

* Presarve rare or fragile ecosystems, aswell as habitats and other ecologically sensitive aress.

Nothing in paragraph 17.74 above restricts the right of a coastal State or the competence of an international organization, as appropriate,

to prohibit, limit or regulate the exploitation of marine mammals more grictly than provided for in that paragraph. States shall cooperate

with a view to the conservation of marine mammals and in the case of cetaceans shall in particular work through the appropriate inter-

national organizations for their conservation, management and study.

The ability of developing countries to fulfil the above objectives is dependent upon their capabilities, including the financial, scientific and

technological means & their disposal. Adequate financial, scientific and technological cooperation should be provided to support action by

them to implement these objectives.

Activities

1777,

17.78.

(@ Management-related activities

States should ensure that marine living resources of the exclusive economic zone and other areas under national jurisdiction are conserved and
managed in accordance with the provisions of the United Nations Convention on the Law of the Sea

States, in implementing the provisions of the United Nations Convention on the Law of the Sea, should address the issues of straddling stocks and
highly migratory species, and, taking fully into account the objective set out in paragraph 17.73, acoess to the surplus of allowable caiches.
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17.79.

17.80.

1781

1782,

17.83.

1784,
17.85.

17.86.

Coastd States, individualy or through bilateral and/or multilateral cooperation and with the support, as appropriate of international
organizations, whether subregional, regiona or global, should inter alia:

+ Asess the potential of marine living resources, including underutilized or unutilized stocks and species, by developing inventories, where
necessary, for their conservation and sustainable use;

+ Implement strategies for the sustainable use of marine living resources, taking into account the specid needs and interests of small-scale
artisand fisheries, loca communities and indigenous people to meet human nutritional and other development needs;

+ Implement, in particular in developing countries, mechanisms to develop mariculture, aquaculture and small-scale, deep-sea and ocean-
ic fisheries within areas under national jurisdiction where assessments show that marine living resources are potentialy available;

+ Strengthen their legal and regulatory frameworks, where appropriate, including management, enforcement and surveillance capabili-
ties, to regulate activities related to the above Strategies,

+ Take measures to increase the availability of marine living resources as human food by reducing westage, post-harvest losses and dis-
cards, and improving techniques of processing, distribution and transportation;

+ Devdop and promote the use of environmentally sound technology under criteria compatible with the sustainable use of marine living
resources, including assessment of the environmental impact of magjor new fishery practices,

+ Enhance the productivity and utilization of their marine living resources for food and income.

Coagtd States should explore the scope for expanding recreational and tourist activities based on marine living resources, including those

for providing aternative sources of income. Such activities should be compatible with conservation and sustainable development policies

and plans.

Coadtd States should support the sustainability of small-scale artisana fisheries. To this end, they should, as gppropriate;

* Integrate small-scale artisanal fisheries development in marine and coastal planning, taking into account the interests and, where appro-
priate, encouraging representation of fishermen, small-scale fisherworkers, women, local communities and indigenous people;

* Recognize the rights of small-scale fisnworkers and the specia situation of indigenous people and local communities, including their
rights to utilization and protection of their habitats on a sustainable basis,

+ Devedop systems for the acquisition and recording of traditional knowledge concerning marine living resources and environment and
promote the incorporation of such knowledge into management systems.

Coadtdl States should ensure that, in the negotiation and implementation of international agreements on the development or conservation of
marine living resources, the interests of local communities and indigenous people are taken into account, in particular their right to subsistence.

Coadtd States, with the support, as appropriate, of international organizations should conduct analyses of the potential for agquaculture in
marine and coastal areas under national jurisdiction and apply appropriate safequards as to the introduction of new species.
States should prohibit dynamiting, poisoning and other comparable destructive fishing practices.

States should identify marine ecosystems exhibiting high levels of biodiversity and productivity and other critical habitat areas and should
provide necessary limitations on use in these areas, through, inter alia, designation of protected areas. Priority should be accorded, as
appropriate, to:

+ Cord redf ecosystems,

o Estuaries,

+ Temperate and tropical wetlands, including mangroves,

+ Seagrass beds,

¢ Other spawning and nursery areas.

(b) Data and information

States, individually or through bilateral and multilateral cooperation and with the support, as appropriate, of international organizations,
whether subregional, regional or global, should:
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Promote enhanced collection and exchange of data necessary for the conservation and sustainable use of the marine living resources
under national jurisdiction;

+ Exchange on aregular basis up-to-date data and information necessary for fisheries assessment;

+ Develop and share analytical and predictive tools, such as stock assessment and bioeconomic models;

+ Establish or expand appropriate monitoring and assessment programmes,

+ Complete or update marine biodiversty, marine living resource and critical habitat profiles of exclusive economic zones and other areas
under national jurisdiction, taking account of changes in the environment brought about by natural causes and human activities.

(c) International and regional cooperation and coordination

17.87. States, through bilateral and multilateral cooperation, and with the support of relevant United Nations and other international organiza-
tions, should cooperate to:
+ Develop financial and technical cooperation to enhance the capacities of developing countries in small-scale and oceanic fisheries, as
well asin coastal aquaculture and mariculture;
« Promote the contribution of marine living resources to eliminate malnutrition and to achieve food saf-sufficiency in developing coun-
tries, inter alia, by minimizing post-harvest losses and managing stocks for guaranteed sustainable yields;
+ Develop agreed criteria for the use of selective fishing gear and practices to minimize waste in the catch of target species and minimize
by-catch of non-target species;
+ Promote seefood qudlity, including through national quality assurance systems for seafood, in order to promote access to markets,
improve consumer confidence and maximize economic returns.
17.83. States should, where and as appropriate, ensure adequate coordination and cooperation in enclosed and semi-enclosed seas and between
subregional, regiona and global intergovernmental fisheries bodies.

17.89. States recognize:
* The respongihility of the International Whaling Commission for the conservation and management of whale stocks and the regulation
of whaling pursuant to the 1946 International Convention for the Regulation of Whaling;
+ Thework of the International Whaling Commission Scientific Committee in carrying out studies of large whales in particular, aswell as
of other cetaceans,
+ The work of other organizations, such as the Inter-American Tropicd Tuna Commission and the Agreement on Small Cetaceans in the
Baltic and North Sea under the Bonn Convention, in the conservation, management and study of cetaceans and other marine mammals.

17.90. States should cooperate for the conservation, management and study of cetaceans.
Means of implementation

(@ Financing and cogt evaluation

17.91. The Conference secretariat has estimated the average total annual cost (1993-2000) of implementing the activities of this programme to be
about $6 billion, including about $60 million from the international community on grant or concessional terms. These are indicative and
order-of-magnitude estimates only and have not been reviewed by Governments. Actua costs will depend upon, inter alia, the spedific
drategies and programmes Governments decide upon for implementation.

(b) Scientific and technological means

17.92. States, with the support of relevant intergovernmental organizations, as appropriate, should:
* Provide for the trandfer of environmentally sound technologies to develop fisheries, aquaculture and mariculture, particularly to devel-
oping countries;
+ Acoord specia attention to mechanisms for transferring resource information and improved fishing and aquaculture technologies to fish-
ing communities & the local leve;
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17.93.

17.94.

17.95.

+ Promote the study, scientific assessment and use of appropriate traditional management systems;

+ Consider observing, as appropriate, the FAOICES Code of Practice for Congideration of Transfer and Introduction of Marine and
Freshwater Organisms;

+ Promote scientific research on marine areas of particular importance for marine living resources, such as areas of high diversty,
endemism and productivity and migratory Stopover points.

(c) Human resource development

States individualy, or through bilateral and multilateral cooperation and with the support of relevant international organizations, whether

subregional, regiona or global, as appropriate, should encourage and provide support for developing countries, inter alia, to:

+ Expand multidisciplinary education, training and research on marine living resources, particularly in the socid and economic sciences,

+ Create training opportunities at national and regional levels to support artisanal (including subsistence) fisheries, to develop small-scale
use of marine living resources and to encourage equitable participation of loca communities, small-scale fish workers, women and
indigenous people;

+ Introduce topics relating to the importance of marine living resources in educational curricula at al levels.

(d) Capacity-building

Coagtdl States, with the support of relevant subregional, regional and globa agencies, where appropriate, should:

* Deveop research capacities for assessment of marine living resource populations and monitoring;

+ Provide support to local fishing communities, in particular those that rely on fishing for subsistence, indigenous people and women,
including, as appropriate, the technical and financial assistance to organize, maintain, exchange and improve traditional knowledge of
marine living resources and fishing techniques, and upgrade knowledge on marine ecosystems;

+ Establish sustainable aquaculture development strategies, including environmental management in support of rural fish-farming
communities,

+ Develop and strengthen, where the need may arise, ingtitutions capable of implementing the objectives and activities related to the con-
servation and management of marine living resources.

Specid support, including cooperation among States, will be needed to enhance the capacities of developing countries in the areas of data

and information, scientific and technological means and human resource development in order to enable them to participate effectively in
the conservation and sustainable use of marine living resources under national jurisdiction.

E. Addressing critical uncertainties for the management of the marine environment and climate change

Bads for action

17.96.

17.97.

The marine environment is vulnerable and sensitive to climate and atmospheric changes. Rational use and development of coadtal areas, dl
seas and marine resources, aswell as conservation of the marine environment, requires the ability to determine the present sate of these sys-
tems and to predict future conditions. The high degree of uncertainty in present information inhibits effective management and limits the abil-
ity to make predictions and assess environmental change. Systematic collection of data on marine environmental parameters will be needed
to goply integrated management approaches and to predict effedts of globa climate change and of aimospheric phenomena, such as ozone
depletion, on living marine resources and the marine environment. In order to determine the role of the oceans and al seas in driving global
systems and to predict natural and human-induced changes in marine and coastal environments, the mechanisms to collect, synthesize and
disseminate information from research and systematic observation activities need to be restructured and reinforced considerably.

There are many uncertainties about climate change and particularly about sealevel rise. Small increases in selevel have the potential of
causing significant damage to small islands and low-lying coasts. Response strategies should be based on sound data. A long-term coop-
erative research commitment is needed to provide the data required for globa climate models and to reduce uncertainty. Meanwhile, pre-
cautionary measures should be undertaken to diminish the risks and effects, particularly on small islands and on low-lying and coastd
areas of the world.
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Increased ultraviolet radiation derived from ozone depletion has been reported in some areas of the world. An assessment of its effedts in the
marine environment is needed to reduce uncertainty and to provide abasis for action.

Objectives

1799,

States, in accordance with provisions of the United Nations Convention on the Law of the Sea.on marine scientific research, commit them-

sdlves to improve the understanding of the marine environment and its role on global processes. To this end, it is necessary to:

+ Promote scientific research on and systematic observation of the marine environment within the limits of national jurisdiction and high
seas, including interactions with atmospheric phenomena, such as ozone depletion;

+ Promote exchange of data and information resulting from scientific research and systematic observation and from traditional ecologica
knowledge and ensure its availability to policy makers and the public a the national level;

+ Cooperate with aview to the development of standard inter-calibrated procedures, measuring techniques, data storage and management
capabilities for scientific research on and systematic observation of the marine environment.

Adtivities

17.100.

17.101.

17.102.

(@ Management-related activities

States should congider, inter alia:

+ Coordinating national and regional observation programmes for coastal and near-shore phenomena related to climate change and for
research parameters essential for marine and coastal management in al regions,

+ Providing improved forecasts of marine conditions for the sdfety of inhabitants of coastal areas and for the efficiency of maritime operations

+ Cooperating with a view to adopting specia measures to cope with and adapt to potential climate change and sedevel rise, including
the development of globally accepted methodologies for coastal vulnerahility assessment, modelling and response strategies particular-
ly for priority areas, such as small idands and low-lying and critical coastal aress,

+ |dentifying ongoing and planned programmes of systematic observation of the marine environment, with a view to integrating activi-
ties and establishing priorities to address critical uncertainties for oceans and all sess;

+ Initiating a programme of research to determine the marine biological efects of increased levels of ultraviolet rays due to the depletion
of the stratospheric ozone layer and to evaluate the possible effects.

Recognizing the important role that oceans and al seas play in attenuating potential climate change, IOC and other relevant competent

United Nations bodies, with the support of countries having the resources and expertise, should carry out analysis, assessments and sys

tematic observation of the role of oceans as a carbon sink.

(b) Data and information

States should consider, inter alia:
Increasing international cooperation particularly with a view to strengthening national scientific and technological capabilities for
analysing, assessing and predicting globa climate and environmental change;

+ Supporting the role of the IOC in cooperation with WMO, UNEP and other international organizations in the collection, anaysis and
distribution of data and information from the oceans and al seas, including as appropriate, through the Globa Ocean Observing
System, giving specid attention to the need for 10C to develop fully the strategy for providing training and technical assistance for devel-
oping countries through its Training, Education and Mutual Assistance (TEMA) programme;

+ Creating national multisectora information bases, covering the results of research and systematic observation programmes,
Linking these databases to existing data and information services and mechanisms, such as World Weather Watch and Earthwatch;
+ Cooperating with aview to the exchange of data and information and its storage and archiving through the world and regional data centres,

+ Cooperating to ensure full participation of developing countries, in particular, in any international scheme under the organs and organ-
izations of the United Nations system for the collection, analysis and use of data and information.
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(¢) International and regional cooperation and coordination

17.103. States should consider hilaterally and multilaterally and in cooperation with international organizations, whether subregional, regiond, inter-
regional or global, where appropriate:

« Providing technical cooperation in developing the capacity of coastal and idland States for marine research and systematic observation
and for using its results;

« Strengthening existing national institutions and creating, where necessary, international analysis and prediction mechanisms in order
to prepare and exchange regional and global oceanographic analyses and forecasts and to provide facilities for international research
and training at national, subregional and regional levels, where applicable.

17.104. In recognition of the value of Antarctica as an areafor the conduct of scientific research, in particular research essential to understanding
the global environment, States carrying out such research activitiesin Antarcticashould, as provided for in Article I11 of the Antarctic Tregty,
continue to:

* Ensure that data and information resulting from such research are fredy available to the international community;

+ Enhance access of the international scientific community and specialized agencies of the United Nations to such data and information,
including the encouragement of periodic seminars and symposia

17.105. States should strengthen high-level inter-agency, subregional, regional and global coordination, as appropriate, and review mechanisms
to develop and integrate systematic observation networks. This would include:

* Review of existing regional and globa databases,

+ Mechanisms to develop comparable and compatible techniques, validate methodologies and measurements, organize regular scientific
reviews, develop options for corrective measures, agree on formats for presentation and storage, and communicate the information gath-
ered to potential users,

+ Systematic observation of coastal habitats and selevel changes, inventories of marine pollution sources and reviews of fisheries satidtics;

+ Organization of periodic assessments of ocean and al seas and coastal area status and trends.

17.106. International cooperation, through relevant organizations within the United Nations system, should support countries to develop and inte-
grate regional systematic long-term observetion programmes, when applicable, into the Regional Seas Programmes in a coordinated fashion
to implement, where appropriate, subregional, regional and globa observing systems based on the principle of exchange of data. One aim
should be the predicting of the effects of climate-related emergencies on existing coastal physical and socio-economic infrastructure.

17.107. Based on the results of research on the effects of the additional ultraviolet radiation reaching the Earth's surface, in the fields of human health,
agriculture and marine environment, States and international organizations should consider taking appropriate remedial measures.

Means of implementation
(@) Financing and cogt evaluation

17.108. The Conference secretariat has estimated the average total annual cogt (1993-2000) of implementing the activities of this programme to be
about $750 million, including about $480 million from the international community on grant or concessiona terms. These are indicative and
order-of-magnitude estimates only and have not been reviewed by Governments. Actud codts and financia terms, including any that are non-
concessional, will depend upon, inter alia, the specific srategies and programmes Governments decide upon for implementation.

17.109. Developed countries should provide the financing for the further development and implementation of the Globa Ocean Observing System.
(b) Scientific and technological means

17.110. To address critical uncertainties through systematic coastal and marine observations and research, coastal States should cooperate in the
development of procedures that allow for comparable analysis and soundness of data. They should aso cooperate on a subregional and
regiona basis, through existing programmes where applicable, share infrastructure and expensive and sophiticated equipment, develop
quality assurance procedures and develop human resources jointly. Speciad attention should be given to transfer of scientific and techno-
logical knowledge and means to support States, particularly developing countries, in the development of endogenous capabilities.
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17.111. International organizations should support, when requested, coastal countries in implementing research projects on the effects of addi-
tiond ultraviolet radiation.

(¢) Human resource development

17.112. States, individualy or through bilateral and multilateral cooperation and with the support, as appropriate, of international organizations
whether subregional, regiona or global, should develop and implement comprehensive programmes, particularly in developing countries,
for a broad and coherent approach to meeting their core human resource needs in the marine sciences.

(d) Capacity-building

17.113. States should strengthen or establish as necessary, national scientific and technological oceanographic commissions or equivaent bodies
to develop, support and coordinate marine science activities and work closdy with international organizations.

17.114. States should use existing subregional and regional mechanisms, where applicable, to develop knowledge of the marine environment,
exchange information, organize systematic observations and assessments, and make the most effective use of scientists, facilities and
equipment. They should aso cooperate in the promotion of endogenous research capabilities in developing countries.

F. Strengthening international, including regional, cooperation and coordination

Bags for action

17.115. 1t is recognized that the role of international cooperation is to support and supplement national efforts. Implementation of strategies and
activities under the programme areas relative to marine and coastal areas and seas requires effective ingtitutional arrangements at nation-
a, subregiond, regiona and globa levels, as appropriate. There are numerous national and international, including regional, institu-
tions, both within and outside the United Nations system, with competence in marine issues, and there is a need to improve coordination
and strengthen links among them. It is aso important to ensure that an integrated and multisectoral approach to marine issues is pur-
sued at dl leves

Objectives
17.116. States commit themselves, in accordance with their policies, priorities and resources, to promote institutional arrangements necessary to
support the implementation of the programme areas in this chapter. To this end, it is necessary, as appropriate, to:
* Integrate relevant sectoral activities addressing environment and development in marine and coastal areas at national, subregiona,
regiona and global levels, as appropriate;
+ Promote efective information exchange and, where appropriate, institutional linkages between bilaterl and multilateral national,
regional, subregional and interregional ingtitutions dealing with environment and development in marine and coastal aress;
+ Promote within the United Nations system, regular intergovernmental review and consideration of environment and development issues
with respect to marine and coastal aress;

+ Promote the effective operation of coordinating mechanisms for the components of the United Nations system dealing with issues of
environment and development in marine and coastal areas, aswdl as links with relevant international development bodies.

Adtivities
(@ Management-related activities

Global
17.117. The Generd Assmbly should provide for regular consideration, within the United Nations system, & the intergovernmental level of gen-
eral marine and coastal issues, including environment and development matters, and should request the Secretary-General and executive
heads of United Nations agencies and organizations to:
« Strengthen coordination and develop improved arrangements among the relevant United Nations organizations with major marine and
coastal responsibilities, including their subregional and regional components;
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+ Strengthen coordination between those organizations and other United Nations organizations, ingtitutions and speciaized agencies dedling
with development, trade and other related economic issues, as appropriate;

« Improve representation of United Nations agencies dealing with the marine environment in United Nations system-wide coordination
dfarts

+ Promote, where necessary, greater collaboration between the United Nations agencies and subregional and regional coastal and
marine programmes,

. Develop a centralized system to provide for information on legisiation and advice on implementation of legal agreements on marine
environmental and development issues.

17.118. States recognize that environmental policies should deal with the root causes of environmental degradation, thus preventing environ-
mental measures from resulting in unnecessary restrictions to trade. Trade policy measures for environmental purposes should not con-
dtitute ameans of arbitrary or unjustifiable discrimination or adisguised restriction on international trade. Unilateral actions to ded with
environmental challenges outside the jurisdiction of the importing country should be avoided. Environmental measures addressing inter-
national environmental problems should, as far as possible, be based on an international consensus. Domestic measures targeted to
achieve certain environmental objectives may need trade measures to render them effective. Should trade policy measures be found nec-
essary for the enforcement of environmental policies, certain principles and rules should apply. These could include, inter alia, the prin-
ciple of non-discrimination; the principle that the trade measure chosen should be the least trade-restrictive necessary to achieve the
objectives; an obligation to ensure transparency in the use of trade measures related to the environment and to provide adequate notifica
tion of national regulations, and the need to give consideration to the special conditions and development requirements of developing
countries as they move towards internationally agreed environmental objectives.

Subregional and regional
17.119. States should consider, as appropriate;
» Strengthening, and extending where necessary, intergovernmental regional cooperation, the Regional Sess Programmes of UNEP,
regional and subregional fisheries organizations and regional commissions,
+ Introduce, where necessary, coordination among relevant United Nations and other multilateral organizations at the subregiona and
regiona levels, including consideration of co-location of their Sf;
» Arrange for periodic intraregional consultations;
» Facilitate access to and use of expertise and technology through relevant national bodies to subregiona and regiona centres and net-
works, such as the Regiona Centres for Marine Technology.

(b) Data and information

17.120. States should, where appropriate;
+ Promote exchange of information on marine and coastal issues;

+ Strengthen the capacity of international organizations to handle information and support the development of national, subregiona and
regional data and information systems, where appropriate. This could aso include networks linking countries with comparable envi-
ronmental problems;

» Further develop existing international mechanisms such as Earthwatch and GESAMP,
Means of implementation

(@) Financing and cogt evaluation

17.121. The Conference secretariat has estimated the average total annual cost (1993-2000) of implementing the activities of this programme to
be about $50 million from the international community on grant or concessional terms. These are indicative and order-of-magnitude esti-
mates only and have not been reviewed by Governments. Actud costs and financial terms, including any that are non-concessional, will
depend upon, inter alia, the specific strategies and programmes Governments decide upon for implementation.
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(b) Scientific and technological means, human resource development and capacity-building

17.122. The means of implementation outlined in the other programme areas on marine and coastal issues, under the sections on Scientific and
technological means, human resource development and capacity-building are entirely relevant for this programme area as well.
Additionaly, States should, through international cooperation, develop acomprehensive programme for meeting the core human resource
needs in marine sciences a al levels

G. Sudainable development of small idands

Badsfor action

17.123. Small idand developing States, and islands supporting small communities are aspecia case both for environment and development. They
are ecologicaly fragile and vulnerable. Their small size, limited resources, geographic dispersion and isolation from markets, place them
a adisadvantage economically and prevent economies of scale. For small island developing States the ocean and coastal environment is
of strategic importance and constitutes a valuable development resource.

17.124. Their geographic isolation has resulted in their habitation of a comparatively large number of unique species of flora and fauna, giving
them avaery high share of global biodiversity. They also have rich and diverse cultures with specia adaptations to island environments and
knowledge of the sound management of island resources.

17.125. Smdll idand developing States have dl the environmental problems and challenges of the coastal zone concentrated in a limited land
area. They are considered extremely vulnerable to global warming and sealevel rise, with certain small low-lying islands facing the increas-
ing threat of the loss of their entire national territories. Mog tropical idands are dso now experiencing the more immediate impacts of
increasing frequency of cyclones, storms and hurricanes associated with climate change. These are causing major sef-backs to their socio-
economic development.

17.126. Because small idand development options are limited, there are specia challenges to planning for and implementing sustainable devel-
opment. Small island developing Stateswill be constrained in meeting these challenges without the cooperation and assistance of the inter-
national community.

Objectives

17.127. States commit themselves to addressing the problems of sustainable development of small island developing States. To thisend, it is necessary:
* To adopt and implement plans and programmes to support the sustainable development and utilization of their marine and coastal

resources, including meeting essential human needs, maintaining biodiversity and improving the quality of life for idland people;

* To adopt measures which will enable small idland developing States to cope effectively, creatively and sustainably with environmental
change and to mitigate impacts and reduce the threats posed to marine and coastal resources.

Adtivities
(@) Management-related activities

17.128. Small idand developing States, with the assistance as appropriate of the international community and on the basis of existing work of
national and international organizations, should:

+ Sudy the specid environmental and developmental characteristics of small islands, producing an environmental profile and inventory
of their natural resources, critical marine habitats and biodiversity;

+ Develop techniques for determining and monitoring the carrying capacity of small islands under different development assumptions and
resource congtraints;

* Prepare medium- and long-term plans for sustainable development that emphasize multiple use of resources, integrate environmental
considerations with economic and sectoral planning and policies, define measures for maintaining cultural and biological diversity and
conserve endangered species and critical marine habitats;

+ Adapt coastal area management techniques, such as planning, siting and environmental impact assessments, using Geographical
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17.129.

17.130.

17.131.

Information Systems (GIS), suitable to the specia characteristics of small isands, taking into account the traditional and cultural va-
ues of indigenous people of island countries;

+ Review the exigting institutional arrangements and identify and undertake appropriate ingtitutional reforms essential to the effective imple-
mentation of sustainable development plans, including intersectoral coordination and community participation in the planning process,

+ Implement sustainable development plans, including the review and modification of existing unsustainable policies and practices,

« Basad on precautionary and anticipatory approaches, design and implement rational response strategies to address the environmental,
socid and economic impacts of climate change and sedevel rise, and prepare appropriate contingency plans,

+ Promote environmentally sound technology for sustainable development within small island developing States and identify technolo-
gies that should be excluded because of their threats to essential island ecosystems.

(b) Data and information

Additional information on the geographic, environmental, cultural and socio-economic characteristics of idands should be compiled and
asesd to assidt in the planning process. Exigting island databases should be expanded and geographic information systems developed
and adapted to suit the specia characteristics of idands.

(c) International and regional cooperation and coordination

Small island developing States, with the support, as appropriate, of international organizations, whether subregional, regiona or globa,
should develop and strengthen inter-isiand, regional and interregional cooperation and information exchange, including periodic region-
d and global meetings on sustainable development of small island developing States with the first globa conference on the sustainable
development of small island developing States, to be held in 1993,

International organizations, whether subregional, regiona or global, must recognize the specid development requirements of small
idand developing States and give adequate priority in the provision of assistance, particularly with respect to the development and imple-
mentation of sustainable development plans.

Means of implementation

17.132

17133,

17134

(@) Financing and cost evaluation

The Conference secretariat has estimated the average total annual cost (1993-2000) of implementing the activities of this programme
to be about $130 million, including about $50 million from the international community on grant or concessiona terms. These are
indicative and order-of-magnitude estimates only and have not been reviewed by Governments. Actud costs and financial terms,
including any that are non-concessional, will depend upon, inter alia, the specific strategies and programmes Governments decide
upon for implementation.

(b) Scientific and technical means

Centresfor the development and diffusion of scientific information and advice on technical means and technol ogies appropriate to small idand
developing States, especidly with reference to the management of the coastal zone, the exclusive economic zone and marine resources, should
he established or strengthened, as gppropriate, on aregiona basis.

(c) Human resource development

Since populations of small island developing States cannot maintain al necessary speciaizations, training for integrated coastal man-
agement and development should aim to produce cadres of managers or scientists, engineers and coastal planners able to integrate the
many factors that need to be considered in integrated coastal management. Resource users should be prepared to execute both manage-
ment and protection functions and to goply the polluter pays principle and support the training of their personnel. Educational systems
should be modified to meet these needs and specia training programmes developed in integrated island management and devel opment.
Locd planning should be integrated in educational curricula of al levels and public awareness campaigns developed with the assistance
of non-governmental organizations and indigenous coastal populations.
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(d) Capacity-building

17.135. The total capacity of small idand developing States will aways be limited. Existing capacity must therefore be restructured to meet effi-
ciently the immediate needs for sustainable development and integrated management. At the same time, adequate and appropriate assis-
tance from the international community must be directed a strengthening the full range of human resources needed on a continuous
basis to implement sustainable development plans.

17.136. New technologies that can increase the output and range of capability of the limited human resources should be employed to increase the
capacity of very small populations to meet their needs. The development and application of traditional knowledge to improve the capaci-
ty of countries to implement sustainable development should be fostered.

Endnotes

1  References to the United Nations Convention on the Law of the Seain this chapter of Agenda 21 do not prejudice the position of any State with respect to signature,
ratification of or accession to the Convention.

2 References to the United Nations Convention on the Law of the Seain this chapter of Agenda 21 do not prejudice the position of States which view the Convention as having
a unified character.

3 Nothing in the programme areas of this chapter should be interpreted as prejudicing the rights of the States involved in a dispute of sovereignty or in the delimitation of the
maritime areas concerned.

Copyright (c) United Nations Divison for Sustainable Development 10/08/1999
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