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THE MARINE AND COASTAL AREAS PROGRAMME
IUCN's Marine and Coastal Areas Programme was established in 1985 to promote activities
which demonsffate how conservation and development can reinforce each other in marine and
coastal environments; conserve marine and coastal species and ecosystems; enhance awareness of marine and coastal conservation issues and management; and mobilise the global
conservation community to work for marine and coastal conservation. The Marine Conservation and Development Reports are designed to provide access to a broad range of policy
statements, guidelines, and activity reports relating to marine issues of interest to the conservation and development community.

ENVIRONMENTAL LAW PROGRAMME
IUCN's Environmental Law Programme (ELP) is carried out jointly by the Commission on
Environmental Law (CEL) and the Environmental Law Centre (ELC). The programme's
objective is to promote theprogressiveconceptual develoment of environmental law andto help
lay a strong national and international legal foundation supporting conservation. The ELC, and
ouþosted unit of IUCN located in Bonn, Germany, serves as the secretariat for CEL and
administers ELP projects. ELC has threee activity units: Environmental Law Development;
Environmental Law Services; and the Environmental Law Information System (ELIS).

DALHOUSIE LAW SCHOOL.MARINE AND ENVIRONMENTAL LAW PROGRAMME
The Marine and Envrionmental Law Programme (MELP) is a centre of interest within
Dalhousie Law School, Halifax, Nova Scotia, Canada. Established in l97\MELP provides a
range ot educatronal oppurtunities for students, a forum for exchange of views among scholars,
and a focus for cooperative and multidisciplinary research. In addition, MELP works towards
the progressive development of national and international legal regimes governing marine and

environmental issues, through public interest research and education.

Lee A. Kimball has contributed to the development of international ocean law for the past
twenty years. She worked with a coalition of non-govemmental organizations throughout the
Third U.N. Conference on the Law of the Sea, which organized nearly 100 informal discussions
with delegates and outside experts to advance progress during the negotiations and sponsored
dozens of public briefings. In 1980 she became the founding director of the Council on Ocean
Law in V/ashington, DC" The Council's objectives are to contribute to a stable rule of law for
the oceans ancl topromote Llniversalparticipationinits developmentandimplementation.Ithas
provided analytical inputs to international policy processes, convened expert groups to inform
these processes, advised numerous non-governmental bodies on intemational ocean law issues,
and published a regular newsletter since 1983, Oceans Policy News. Since 1992 Ms Kimball
has worked independently for international and non-governmental organizations on treaty and
institutional developments in environment and development and has published extensively in
these areas.
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Preface
Just as the conservation of the marine environment and the sustainable use of its resources calls
for an interdisciplinary approach involving conservation science, policy, and law, so too has this

publication called for the programmes of IUCN relating to Marine and Coastal Areas and
Environmental Law to join forces. Our aim has been to produce a publication that examines the
1982 UNConvention on the Law of the Seafroman environmentalconservation standpointand
serves as a useful reference for its effective implementation. Now that the Convention has
entered into force, issues relating to conservation and implementation seem particularly timely.
This book is divided into two Parts, each designed to complement the other. Part I, written by
Lee Kimball, is a detailed analysis of the Convention and its relationship to specific marine
conservation issues. It includes a series of recommendations and priorities for future action.
Part II is a chart developed by Douglas M. Johnston and Phillip Saunders, with the assistance
of Professor Peter Payoyo, which identifies required initiatives arising out of each obligation
of the Convention related to environmental conservation. It also lists the actors(s) who could
be instrumental in carrying these initiatives out.
Together, these Parts seek to provide conceptual and practical guidance for achieving the
objectivesofmarineconservation. Wehopeitwillprovehelpfultoallrelevantactors,including
States, inter-governmental organisations, and non-government¿l organisations.

Danny Etder and Françoise Burhenne-Guilmin
Gland and Bonn

March

1995
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Executive Summary
"The UnitedNations Convention on the Law of theSeawas themost ambitious attempt ever toprovide
an internationally agreed regime for the management of the oceans. The resulting Convention
represents a major step towards an integrated management regime for the oceans. Indeed, the most

significantinitialactionthatnationscantakeintheinterestoftheoceans'threatenedlifesupportsystem
is to ratify the Law of the Sea Convention."
Our Common Future
World Commission on Environment and Development (1987)

"International law,as reflectedintheprovisions of the U.N.Conventiononthe Laty of the Sea,referred
to inthis chapter ofAgenda2I, setsforthrights andobligations of States andprovides the international
basis upon which to pursue the protection and sustainable development of the marine and coastal
environment and its resources.This requires new approaches to marine and coastal ørea management
and development, at the nationnl, subregional, regional and global levels, approaches that are
integrated in content, and are precaurionary and anticipatory in ambit...."
Agenda 2l,Clrapter 17

Protection of oceans, all kinds of seas, including enclosed and semi-enclosed seas, and coastal
areas and the protection, rational use and development of their living resources
TheU.N. ConventionontheLaw ofthe Seawas adopted andopenedforsignature in 1982. OnNovember
t6,1994, it entered into force for 68 countries. Many others have initiated ratification processes.
The Convention establishes a comprehensive framework for use of the ocean and its resources. Its 320
articles, supplemented by rune det-ztled a¡¡ex-es, speciS tle rights nll natiolrs lray ey-ercise in úe world
oceans and their responsibility to do so with due regard forthe rights and interests of otlernations. The
preservation and protection of the marine environment and the consewation of marine living resources
are fundamental obligations.

The reasons for the long delay between adoption and entry into force are explained in Section L What
is important is that this comprehensive ocean law regime become binding on all States, now that the
obstacles to its universal ratification have been removed.
an issue-by-issue approach to marine environmental protection and marine species

consewation,

so

that

may be considered as they bear on the subject.
all relevant provisions
wherever located in the text
This simplifies any discussion of desirable substantive developments and the legal and institutional fora
where they may be advanced.

-

-

The Purpose and Structure of This Report
This reportexplores the implications of entry into force of the Law of the Sea (LOS) Convention from
the perspective of the World Conservation Union (IUCN). It concentrates first on the comprehensive,
frameworknature of the Convention as itmaybe used to advance environmental and conservation goals.
For it is essential to understand how the Convention was designed to serve as a unifying framework for
numerous, more specific ocean law agreements and as a foundation for the progressive development of
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that law at global and regional levels. The basic obligations assumed by each party to the Convention,
the principles laid down fornational implementation, and the anangements for compulsory and binding
dispute settlement greatly strengthen each nation's commiÍnent to sustainable ocean development.
These may be used to reinforce and extend existing regional agreements for fisheries management or
the protection of marine ecosystems. By calling on nations to harmonize their laws, adopt additional
global and regional rules, and re-examine this body of law as necessary, the Convention requires that
processes be established for the review and updating of ocean law in response to new scientific and
technological developments or deteriorating environmental conditions.

For those responsible for managing national and transboundary ocean resources, the LOS Convention
must be reviewed together with existing, more detailed intemational agleements and the implementing
regulations and guidelines adopted pursuant to them. Where regional agreements are inadequate or do
not exist, managers may tum to other regions for inspiration. To the extent that national laws do not
sufficiently reflectthe obligations engaged as parties to the LOS Convention and associated agreements,
these mustbe updated. Recourseto modellegislationfrom othercountries canexpediûe the process. And
to the extent that national implementation falls short of what would be desirable, national measures and
any support provided by intemational assistance agencies should be reviewed to ensure that they are
consistent with each party' s re sponsibilities.
In many cases, it is likely that more detailed guidelines and criteria will be required to assist managers
and users to properly implement this ocean law regime. Some of that guidance may be found in
agreements that span marine and terrestrial areas, such as the Convention on Wetlands of Intemational
Importance (Ramsar). At the same time, the implementation of more recent conventions, like the
Biodiversity Convention, can draw on the regional marine agteements as a stafting point for measures
to conserve coastal and marine

biodiversity-both

as they address marine protected areas and species

and as they address the threats to them, like coastal and river-bome pollution. The "best practices" for
land and water management adopted at the national level or by intemational agencies may offer
additional guidance for national practice or more detailed regional agreements, as may the detailed
technical guidance the agencies produce to prevent and reduce environmental damage from particular
industrial sectors and the wastes they generate. This guidance should be reviewed and adapted to realize
ocean law objectives. As case studies in the management of coastal and marine tesources are
documented more systematically and made available through numerous goverrìmental and
non-govemmental networks, these will also improve the basis for sound ocean management.

The firstthree sections of this reportprovide background onthe 1982 U.N. Convention and describe its
general framework and principles. Where needed, they elaborate the political, economic, and environmental influences on these texts. Sections IV and V then tackle marine environmental protection and
marine species conservationissue by issue. This permits all relevantprovisions, whereverlocatedinthe
text, to be considered as they bear on the subject. Within each "issue lens", the report summarizes
Convention provisions, indicates how other intemational legal instruments complement, interpret, and
and vice versa, and identifies gaps and
reinforce the framework set forth in the LOS Convention
include a list of the major related
These
sections
and other
deficiencies where further work is needed.
intemational agreements. The report thus attempts to convey the full range of relevant, on-going
initiatives, including important linkages with treaties that do not focus primarily on oceans questions,

-

but a comprehensive survey is beyond its scope. 1 In addition,

if

recent IUCN General Assembly

resolutions have addressed the subject, this is noted in each section.
The annual law of the sea report of the U.N. Secretary-General to the General Assembly presents an invaluable
overview of these developments. Substantial document collections are found in lhe Annual Review of Ocean
Affairs: MainDocumenfsof theUnitedNationsandthe Lawof theSeaDocumentaryYearbook of theNetherlands
lnstitute for the Law of the Sea. Annual updates of developments pursuant to the agreements discussed in this
report are found in lhe Yearbook of lnternational Environmental Law.
7
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Sections

VI, VII, and VIII then

weave back together the LOS Convention framework and the

issue-by-issue focus. Theyillustratehowthe Conventionmaybeusedtopromote anintegrated approach
to managing human activities from the perspective of their impacts on marine and coastal ecosystems
and based on appropriate geographic scales. They also discuss how cooperative intemational parbrerships for capacity-building may be realized, supported by strenglhened intemational institutions.

The italicized text in each of sections III to VIII indicates discussion and suggestions regarding
initiatives that may hasten implementation of the LOS Convention and its associated agreements.
Readers familiar with the Convention and how its provisions have been elaborated through nr¡mercus
supplementary agreements duringthelastdecademay tumimmediatelytothis text. Forthose concemed
with particular issues, the report is structured to permit a quick review, with cross-references to related
sections.

Support for an integrated management perspective was clearly articulated in the 1993 Review and
Evaluation of the IUCN Marine and Coastal Areas Programme. The evaluation recognized the need for
greater integration between the IUCN Marine, Wetlands, Species, Protected Areas, and Law Programmes, as well as Conservation Services and the Regional Programmes. It recommended that the
primary focus of the Marine and Coastal Programme be the integration of coastal area management
across all relevant sectors and on regional, if not global, scales. Second, it emphasized sustainable
marine resources management within national jurisdiction and, to a lesser extent, on the high seas. The
review panel believed that the Coordinator, in developing projects that animate the Programme 's vision
and demonstrate its policies, should work with existing legal frameworks and take advantage of existing
initiatives. The IUCN General Assembly supported the implementation of these recommendations. It
is hoped that this report will help IUCN and its component parts move ahead with their own agenda.

The Opportunities
The LOS Convention govems activities undertaken both in the oceans and on land that impact marine
and coastal ecosystems. Its framework of objectives, obligations, and principles is linked to an
increasing numberof more detailed intemational agreements formarine environmental protection and
the conservation and management of marine species. Taken together, they present a dynamic vehicle
for expanding and upgrading each nation's responsibilities. The references in the LOS Convention that
protect rare or fragile ecosystems and the habitat of threatened or endangered species provide a hook
for ensuring that activities govemed by the Convention respect area and species designations pursuant
to other tenestrial and marine agreements. The Convention's dispute settlement system permits its
framework obligations to be interpreted and applied drawing on this wide range of evolving, more
specific legal regimes.
This legal foundation establishes the basis for management actions that integrate marine environmental
protection with marine living resources conservation. Convention building blocks include unqualified
obligations to prevent, reduce, and control marine pollution, the definition of pollution (which includes
harm to marine life), and references to the effects of pollution on habitat or through the introduction of
new or alien species. Specifically for marine living resources, they include the requirement that
conservation and managementmeasures take into account environmental factors, the interdependence
of stocks, and effects on associated or dependent species, which would include marine mammals and
seabirds. That such measures may address fishing gear and practices permits further regulation to avoid
incidental catch and marine debris.

The Convention's support for management based on natural systems and the geographic scales that
reflect them is found in requirements for cooperation regarding marine living resources throughout the
range of the stock or species. It is found also in obligations to protect rare or fragile ecosystems. Where

8
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all species of coral reef, seagrasses, and mangrove have been listed for protection under a Caribbean
regional agreement, for example, this establishes a legal basis for system-wide protection. In addition,
the LOS Convention facilitates the protection of clearly defined, vulnerable marine areas withinnational
jurisdiction; concertedintemationalmanagementof ship-based activities affectinglargersea areas, such
as the Baltic Sea or the Antarctic Treaty area; intemationally-coordinated research and management in
enclosed and semi-enclosed seas; and the harmonization of national laws at the regional level,
specifically for land-based and offshore seabed sources of marine pollution.
The Convention's provisions on land-based sources of marine pollution are particularþ important. For
if the cumulative effects of contaminants, nutrients, and sediments manifested in coastaVmarine areas
are to be addressed, this will require assessment, planning, and management processes that encompass
the full range of coastal and/or watershed activities. The legal term "land-based sources of marine
pollution" expresses the basis for "integrated coastal area planning and management" and "integrated
watershed planning and management". As agreements on land-based sources of marine pollution are
elaborated, this will fundamentally affect the application of these management concepß.2 Several
govemments have recently indicated their support for utilizing land-based pollution obligations as a
means to promote agreements on pollution in shared rivers. This can advance sustainable use of
freshwaters, coastal zones, and marine areas. The LOS Convention's monitoring and assessment
requirements, and the duty to communicate the results intemationally, will support and update these
planning and management processes. Sections III.C, N.B,VI.C, andVI.D.

Mounting solid wastes and their various pathways to the sea increasingly compel a new look at wastes
reduction, management, and disposal strategies, encompassing both marine and tenestrial activities.
This includes wastes generated on land that may be dumped at sea, particularly in nearshore waters;
wastes canied out to sea by rivers, tides, and curents; wastes deposited in coastal landfills ormarshes
from which pollutants are leached into the marine environment; and wastes received in port from ships.
The interaction between waste disposal at sea and on land is compounded by linkages between offshore
operations and coastal facilities. As human activities increase, national and regional strategies must be
capable of anticipating and responding to these complex and interactive effects. The LOS Convention
furthers an integrated approach to pollutiory'wastes management strategies at national and regional
levels by its requirement that states not transform one type of pollution into another nor transfer damage
or hazards from one area to another. Section IV.B.
Without the forcing factor of intemational legal obligations, it is unlikely that many of these objectives
would be tackled, let alone reahzed, except in the face of major disasters. The LOS Convention's
unqualified obligations become the impetus for national implementing measures where other intemational agreements are less imperative. And they may exact more specific intemational agreements, for
example inthecaseofpollutionfrom land-based sources, includingthatbometothe seaby shared rivers.
Special opportunities exist for intemational agreements to reinforce each other in relation to coral reefs
and other vulnerable coastal and marine areas, and in relation to marine and coastal species that are
protected by broader intemational agreements. Collaborative ventures for coral reef research, assessment, and management could be developed under the Framework Convention on Climate Change
(FCCC), the Biodiversity Convention, the Law of the Sea Convention, and related oceans agreements,
making use of the LOS Convention's binding obligations. For areas and species protected under other
agreements, the oceans agreements may support the application of additional protective measures. A
thorough evaluation of the respective values afforded protection under these and other agreements, and
of the measures countries may apply to achieve them, may reveal constructive synergies and gaps. The
substantial work canied outby IUCN and others in classifying and identifying vulnerable and sensitive
areas should be put to use in implementing the ocean law agreements.
2

For a thorough discussion of coastal area planning and management, see Cross-Sectoral, lntegrated Coastal Area

Ptanning: Guidetines and Principles for Coastal Area Development,by John Pernetta and Danny Elder (IUCN
1

993).
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The Convention's legal basis for an ecosystem approach argues forcefully for improvements in
assessment techniques and management processes, in order to better anticipate and respond to stresses
on the marine environment, marine species, and the ecosystems they comprise. It argues also for
improvements in intemational institutional anangements to support national, regional, and global
initiatives for sustainable ocean us¿. ,4s considered in Section VIII, the enabling functions of intemational institutions should not be confr.rsed with a "top-down" approach. The contributions and concems
of all stakeholders are necessary ingredients for govemments to formulate national policies and agree
including those advocated in intemational for¿. International institutions ideally
on priorities
concentrate on functions that cannot be performed at the national level alone
for example, the
- trends,
synthesis of environmental and socio-economic data ûo determine conditions and
and their
causes, at sub-regional, regional, or global levels; or the dissemination of information on new scientific
findings, technological innovations, improved methods of assessment, or lessons leamed elsewhere.
Intemational institutions, be they govemmental or non€ovemmental, are also in a position to identi¡/
and mobilize specialized knowledge and skills
wherever located
that may be
service in other
- programs or legal
- arrangementsofinteract
countries and regions. Where on-going intemational
with the
oceanlaw agreements, andnational authorities arenotfullyaware ofthem, intemationalbodies canhelp
highlight these interactions and foster coordinated approaches. And intemational institutions can lend
substantive support to balance individual national capabilities so that sustainable development may be
realized by all.

In additiontothese "seryice-oriented" functions, intemational institutions provide the forawithinwhich
govemments come together to agree on common policies and standards and on common priorities for
future intemational collaboration. Without agreement on comparable criteria and methods of analysis,
the impacts and trends of ocean use will remain murky. Without the continuing refinement of common
policies and measures to shape individual national actions, these actions are likely to diverge and may

eventually come into conflict. And without means to ensure that intemational legal obligations are
mutually consistent and that intemational support arrangements respect and reinforce them, peaceful
and sustainable ocean use will remain elusive. There is no altemative to regional and global fora if
different national approaches to ocean use are to be harmonized and global interests reconciled.
The need for intemational institutional support to help all nations implement their intemational legal
obligations was recognized early on in the law of the sea negotiations. It has become increasingly
important as human uses of the marine (and other) environments intensify. Sections I.C ,lI.C,VII, and
VIII. T}re entry into force of the Convention sets in motion a logical sequence of opportunities to

re-examine the institutional support anangements for intemational oceans agreements. That
re-examination may influence other fora considering related questions.
The 1995 UNEPmeetingonland-based activities,to be heldinNovemberinWashingtonDC, will
have to address many aspects of institutional follow-up due to the broad scope of the issues.

When the Commission on Sustainable Development (CSD) revisits Agenda 21's chapter on
oceans and coasts in 1996, its recommendations through the U.N. Economic and Social Council
to the U.N. General Assembly could elaborate on appropriaæ institutional anangements related
to the whole of this chapter.
The annual report and review in the U.N. General Assembly of law of the sea matters, which has
taken place since the Convention was adopted in 1982, remains appropriate as a forum for
considering emerging issues, priorities, and progress in implementing the LOS Convention and
related agreements. In accordance with Agenda 21, Ihe review includes environment and

development matters. As key concems surface, the Convention provides that the U.N.
Secretary-General may convene a meeting of states parties.
10
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Drawingonthe recommendationsofthe 1995 UNEPmeetingandthe 1996 CSD,thecontractingparties
to the LOS Convention and membergovemments of the United Nations would be in a positionto revisit
the issue of clearly defined functions and competent institutional support arrangements for the
Convention and related agreements, including the role of the Convention secretariat. Inpreparation for
thatdiscussion,the skills andcapabilitiesofexistingorganizationsshouldbeevaluated. Non-govemmental
organizations may play a considerable role in that process and help ensure that the results are capable
of drawing on the most reliable, respected, and representative expertise.

For IUCN, this presents a timely opportunity to consider how its worldwide membership
commission networks may contribute. The 1993 Review and Evaluation of the IUCN Marine

and
and
Coastal Areas Programme calls for IUCN to develop and maintain a network of marine specialists æ
correspondents to serve IUCN as well as the wider conservation and development community.

These opportunities to define well-functioning intemational institutional anangements should not be
lost.

The Report: Section by Section
Sectionl summarizes the origins of the LOS Convention and higttlights major advances in the rules of
intemationallaw as they affectmarineenvironmentalprotectionandthe conservationof marine species.
It notes how the 1994 Agreement to modiry the Convention's seabed mining regime came about. This
section depicts the zones of coastal state jurisdiction progressively developed and codified in the
Convention and indicates what's new about the Convention ocean law regime.
considers the basic legal framework for marine environmental protection, the fundamental
obligations undertaken by all states, the nature of each country's obligations to implement intemational
rules and standards, and related dispute settlement. It describes the relationships between the LOS
Convention and other intemational agreements on marine environmental protection, including instifuSection

//

tional relationships.

///

examines the general principles for marine environmental protection articulated in the
Convention and the legal developments built upon them. It covers the scientific basis for and the
definition of pollution, provisions that encourage prevention and precaution, response to marine
pollutionemergencies, andtransboundarydamagetothe marineenvironment and related responsibility
Section

and

liability.

Section IV explores in more detail Convention provisions goveming each of the following sources of
marine pollution: ships, at-sea dumping and wastes management, including hazardous wastes and
nuclearcontamination; land-based sources and activities; offshore seabed (continental shelf) activities
subject to national jurisdiction; airbome sources; deep seabed mining; and other new and emerging
activities. It considers the furttrer development of international rules, both global and regional, for each
source.
Section V covers Convention provisions on the protection, conservation, and management of ma¡ine
living resources. It first examines the framework of principles and obligations established, including
dispute setûement, and then tums to the species-by-species approach taken in the Convention.
Proyisions on protected areas and species,particularly at the reBional level, are considered in Section

w.
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Section V/ recapitulates the principles and obligations in the LOS Convention that promote ecosystem
assessment and management and examines linkages with other major intemational agreements. These
are divided into linkages with other marine agreements, linkages with protected area and species
agreements that are not limited to the marine environment, and, thtough the vehicle of land-based
sources of marine pollution, linkages with river basin agreements. The final two sections touch on the
tool of environmental assessment and the possibilities offered by regional agreements as a means for
addressing all sources, secûors, and activities thatdegrade marine and coastal environments and species.

Section VII outlines Convention provisions on intemational cooperation in technical and financial
assistance, higttlighting how these have anticipated later developments in intemational environmental
Iaut. See also Section I .C. on these new dimensions of international law as they emerged during the LOS
negoticttions.
Section V/// visits the question of intemational institutional arrangements to advance the implementationoftheLOS Convention.Itoutlines five functionsthatcannotbeperformedeffectively atthenational
level. Without drawing firm conclusions, it suggests furttrerlines of inquiry to illuminate the capabilities
and comparative advantages of existing institutions, both govemmentat and non-govemmental, in
carrying out these functions.

T2

Section One. The 1982 United Nations
Convention on the Law of the Sea
This section summarizes the origins of the LOS Convention and higttlights major advances in the rules
of intemational law as they affect marine environmental protection and the conservation of marine
species. Section A notes how the 1994 Agreement to modify the Convention's seabed mining regime
came about. Section B outlines the zones of coastal state jurisdiction progressively developed and
codified in the Convention. Section C indicates what's new about the Convention ocean law regime, and
Section D elaborates on the political, economic, and environmental trends that influenced Convention
negotiations.

A.

The Third U.N. Conference on the Law of the Sea (UNCLOS

trI)

The U.N. General Assembly decided in 1970 by consensus to convene an intemational conference for
the purpose of concluding a comprehensive agreement on ocean law. Its purpose was to update and
e*pund ttre four Geneva Conventions, concluded at the flrst U.N. Conference on the Law of the Sea in
195S.3 preparatory discussions from 1968 to 1973laid the groundworkforthe conference, whichlasted
for ten yean. The agenda included navigation and overflight, flshing and conservation of marine living
resources, marine mammals, the development of minerals in offshore and deep seabed aleas, marine
environmental protection, marine scientific research, maritime boundaries, the laying of submarine

cables and pipelines, artificial islands and seabed installations, piracy,
dispute settlement.

illicit drug trafficking,

and

For the many countries that achieved independence after 1960, the LOS Conference was a novel
experience in intemational negotiation. It was the first time that over 150 nations took part in drafting
an intemational agreement, and the most comprehensive agenda ever contemplated by a treaty-making
conference. The process served as a diplomatic academy for many of the international environmental
negotiations that have followed. On April 30,1982the Convention was adopted, and it was opened for
signaturefromDecemberl0, lgS2toDecemberg,lgs4.Itreceivedl5gsignaturesduringthatperiod,
all subject to ratification.
The 1994 Agreement on Deep Seabed Mining
The delay from adoption to entry into force of the LOS Convention is attributable to one issue: its
provisions goveming development and management of seabed mineral resources beyond national
jurisdiction. Criticis.r ofthisportionofthe Conventionwere advancedmostprominentlyby theUnited
States in the early 1980s, although many of the U.S. concems came to be shared by other industrialized
nations. By the end of the decade, rapidly changing political and economic circumstances worldwide
presented an opportunity to modify the deep seabed mining provisions and thus achieve universal
iupport for the Convention. U.N. Secretary-General Perez de Cuellar and his successor Boutros-Ghali
convened a series of informal consultations f¡om 1990 to 1994. These took on amore urgentpace when
Guyana depositedthe 60thinstumentof ratification in November 1993, triggering entry into force one
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year later. The consultations culminated on July 28,1994, with the adoption by the 48th U.N. General
Assembly of the "Agreement Relating to the Implementation of Part XI of the U.N. Convention on the
Law of the Sea of 10 December 1982".4

The new Agreement clarifies and replaces many of the Convention's original deep seabed mining
provisions. It is to be interpreted and applied as a single instrument with the Convention, and it prevails
in the event of any inconsistency. To avoid a period before entry into force of the Agreement during
which different regimes for deep seabed mining would apply
one to countries that ratified the
Convention before November 16, 1994 but have not yet ratified the Agreement, and one to countries that
ratiff the Convention together with the new Agreement the Agreement will be provisionally applied
once the Convention enters into force on November 16, 1994.s The Agreement remains open for
signature for one year from luly 29, 1994. By the end of 1994, it had been signed by 7O countries,
including virtually all of the westem industrialized nations and such developing nations as Argentina,
Brazl, China, India, Indonesia, and Kenya. Among the industrialized nations, already Australia and
Germany had ratified the Convention together with the Agreement. The Agreement will enter into force
once 40 nations have consented to be bound by it. That number must include seven of the states defined
as "pioneer investors" in seabed mining, of which at least five must be developed states. 6

-

-

B.

Ocean Zones
The LOS Convention sets forth the rights and obligations of all States in the following offshore zones
(Figure 1):

?
-

intemal waters,

tenitorial sea of up to 12 nautical miles (n.m.),
acontiguous zone of up to24n.m.,
an exclusive economic zone @EZ) of up to 200 n.m., and
the continental shelf, which may extend beyond 200 n.m. but not beyond 350, depending on the
configuration of the seabed.
a

The Convention grants coastal states substantial control over activities in these zones, butthe degree of
control they exercise over use by other states varies with the zone and the activity in question. Most
frin<iamenraiiy, ùe Convention baiances úre rights ano oongauons of coastal states to use and protect
offshore zones with worldwide freedoms of navigation and telecommunications essential for international security and commerce. As the zones move further offshore, coastal state authority over foreign
activities diminishes. A fundamental distinction exists between the sovereignty of the coastal state out
to the l2-mile limit of the tenitorial sea, and the less absolute authorities the coastal state may exercise
in the other offshore zones.
Beyondthe limits of nationaljurisdiction,allstates høvethe satnerights andobligations onthehighseas
(the water column), and a unique regime is establishedfor the international seabed ønd its mineral
resources. Further refinements of states' rights and obligations obtain in international staits and
archipelago¿s. SectionlY.A.Statesbordering enclosedor semí-enclosedseas are specifically directed
to cooperate as they exercise their rights ønd perform their duties under the Convention.
4.

U.N.GeneralAssemblyRES4S/263. ForareportoltheSecretary-General'sconsultations,seeUNGA:

LOS1994.

The vote on adoption was 121 in favour, with seven abstentions.
5.

The Agreement facilitates early acceptance by States that had ratified the Convention prior to adoption of the
Agreement. Nevertheless, for a few of these States that have chosen not to apply the Agreement provisionally, the
original deep seabed regime technically applies untilthey ratify the new Agreement.

b.

The pioneer investors are defined in Resolution ll, adopted by the Third U.N. Conference on lhe Law of the Sea on
April30, 1982 (Annex I of the Final Act).
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The establishment of different ocean zones has been criticized for drawing artificial boundaries that
truncate marine ecosystems, ignore the movements of marine species, and fum a blind eye to the winds
and currents transporting pollutants. On the otherhand, it would be impossible to encompass within a
single geographic unit or a single management authority all the complex and interactive factors that
affect marine environments and species. The C onvention' s legal foundation for managing ocean uses
from an ecosystem perspective is considered in Section VI. The institutionat implications of
environmentally-sound ocean management are considered in Section VIII. The roles of existing
internntional institutions are summarized in Section II.C.

C. What's New About the Convention Ocean Law Regime?
Several significant shifts from the ea¡lier intemational ocean law regime occurred as a result of the Third
U.N. Conference on the Law of the Sea. Most importantly, the Convention recognizes:

that the expansion of coastal states' rights to develop and manage offshore resources must be
linked to duties to conserve living resources and protect the marine environment;
that advancing scientific knowledge and the pace ofpolitical, economic, and technological change
require radical new approaches to the progressive development and implementation of a rule of
law for the oceans; and

that cooperation to strengthen all nations' scientific, technical, and management capabilities is
essential if the Convention is to be meaningfully implemenûed.
While much of the LOS Convention has been considered binding as customary intemational law during
thelastdecade, its entry into forcereaffilms afld smbilizes c¡sbmary lãw developments, adds important
refinements, and puts in place the most elaborated arrangements for compulsory and binding dispute
settement of any intemational environmental agreement to date.
Coastal State Resource Rights: The coastal state enjoys sovereign rights over resources within the
Wir¡ tespect to !!'.'!ng resources, high seas fishlng freedoms no longcr cxist in.åc EEZ
and coastal state rights have expanded. For the first time, these rights are qualified by conservation
obligations, and, in an attempt to retain benefits forthe wider intemational community, by the obligation
to share any surplus resources (resources that are not harvested by the coastal state) with other countries.
The coastal state's exclusive control over continental shelf resources is reaffirmed and explicitly
extended to the edge of the continental margin. Figure 1. It is obliged to share revenues with the
intemational community from any mineral resources exploited beyond 2@ n.m. That is, for nations
lucky enough to have very wide continental shelves, the extension of their exclusive resource rights
entails some contribution to intemational well-being. (Continental shelf resources include all non-living
resources of the seabed and subsoil, and any living organisms belonging to sedentary species. Section
2OCl-mile EE7.

v.B.)
Other Coastal State Economic Rights: Within the EEZ,the coastal state has sovereign rights not only
over resources but also over other activities for the economic exploitation and exploration of the zone,
such as the production of energy from water, currents, or winds. Within the EBZandonthe continental
shelf, the coastal state has jurisdiction over the establishment and use of artificial islands and most
installations and structures. In short, the Convention grants rights to control all activities carried out for
economic development purposes to the coastal state, including activities carried out by other states that
may prejudice these rights.
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Coastal State Environmental Rights and Duties: The Convention recognizes that environmental
protection must go hand in hand with control over development activities if the viability of those
activities is to be sustained. Coastal state rights are subject to explicit obligations to protect and preserve
the marine environment. Within the EEZ,Ihe coastal state has jurisdiction for this purpose and acquires
a greater degtee of authority to set and enforce rules for foreign vessels in order to protect its marine
resources and coastlines,balanced withobligations to respectintemationalnavigationrights. Portstates
(countries in whose ports vessels are voluntarily located) are granted additional rights to enforce
intemational rules and standards applicable to foreign ships even if the violation has taken place outside
a port state's EEZ. Section IVA.
EnvironmentaVConservation Obligations and Principles: The Convention establishes for all states
the unqualified obligation to protect and preserve the entire marine environment. Its comprehensive
framework addresses many aspects of this obligation, mandating in many cases that more detailed,
supplementary agreements be reached through appropriate intemational fora. Also articulated are a
number of principles to guide the formulation of additional intemational rules and standards. As these
more detailed rules and standards are elaborated and updated, they are incorporated by reference to the
LOS Convention. The Convention, as elaborated, forms the basis for national law and policy.
The obligations and principles in the Convention have set the pace for intemational environmental law.
They have shaped ecosystem-based marine living resources agreements and evolving concepts of
marine protected areas. They support a preventive approach to marine pollution and require caution in
the use of technologies and the introduction of new or alien species. Principle 21 of the Stockholm
a state's responsibility to ensure that activities within its jurisdiction or control do not
Declaration
is codified
cause damage to the environment of other ståtes or to areas beyond national jurisdiction
qualification.
It is
pollution,
without
marine
in the Law of the Sea Convention with respect to
strengthened by obligations to assess ttìe potential adverse effects of planned activities, monitor the
results, and communicate the findings intemationally. An integrated approach to wastes management
and pollution control is promoted by the duty not to transform one type of pollution into another nor
transfer damage or hazards from one area to another. The entry into force of the Convention will more
firmty ground these and other fonpard-looking principles as the basis for the progressive development

-

-

of intemational ocean law. Sections II,III,V.A., andVI.
Compliance, Enforcement, and Dispute Settlement: The LOS Convention contains new rules on
compliance andenforcement, particularly with respectto pollutionbyvessels, high seas fishing, and any
future deep seabed mining. In addition, it establishes an unprecedented system for the settlement of
oceans disputes. If more voluntary procedures fail, most disputes may be submitted by any disputant to
binding intemational arbitration or adjudication. Al1 environmental dispuæs and many fisheries
disputes are subject to these procedures. The entry into force of the Convention will bring this system
into effect for its parties and establish a new lntemational Tribunal on the Law of the Sea. The system
provides an important point of reference to ensure that framework Convention provisions, as supplemented by related agreements, are consistently interpreted and applied. Sections II.B. andV.A.
state gains jurisdiction overmarine scientific research carried
Shelf Convention al¡eady required the consentof the coastal
1958
Continental
out in its EEZ. While the
state for foreign research on the shelf, the 1982 Convention adds a requirement for coastal state consent

Marine Scientific Research: The coastal

toforeignresearchinthe F;EZ(effectlely,the watercolumn). Thebalancebetweencoastal state control
and foreign access, however, is more subtle. Although coastal state concems over possible commercial
or military "research espionage" shifted the balance toward coastal state control, there are numerous
stþulations in the Convention that facilitate access for all states to carry out "basic" or "fundamental"
research- as opposed to research ofdirect significance forthe exploration and exploitation ofnatural
resources (Articles 246,252).They also facilitate research programs undertaken under the auspices of
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an intemational organization (Article 247).Moreover, the thrust of the relevant a¡ticles is to respond to
coastal State interest in taking part in research ventures and in sharing and interpreting the results, and
to ensure that research results are made intemationally available (Articles 24,249). SectionVll.

A New Global Bargain: In order to conclude a comprehensive package deal, the participants in
UNCLOS III struck several global bargains. On the one hand, these represent trade-offs among the
specific interests and concems of the nations taking part inthe Conference. On the other, they int¡oduce
major new dimensions in intemational law-making, including universal participation in multilateral
negotiations and recognition of the need for intemational cooperation to assist developing nations
implement treaty provisions.

The Trade-Offs: Among the 'deals' incorporated into the Convention, the major maritime nations
conceded extended coastal state jurisdiction in exchange for guaranteed rights of intemational
navigation, overflight, and telecommunications, inparticularthrough intemational straits and archipelagoes, Sections I.D. and IV.A. To ensure this balance, some concessions were made to developing nations
in structuring the regime for the intemational deep seabed. In addition, co¿ìstal states endowed with
bountiful offshore zones agreed to share a portion of these resources with the intemational community.
The majorindustrializednations withmultinationalresource interests andthe nations withdistant-water
fishing capabilities effectively concededto coastal states the rightto exactaprice forgrantingforeigners
access toEEZ resources. For marine research programs, the price of access to coastal state zones was

explicit:therighttoparticipateinresearchventuresandleamfromtheresults.Inmakinguseofnational
rights, all nations agreed to preserve and protect the marine environment and to conserve marine living
resources.

The regime for the intemational deep seabed
beyond the EEZ and the continental shelf- establishes
the seabed and its resources as the 'jcommonleritage of mankind:-Ior the first time;the intemational
community fashioned a system for collective management of common property resources not subject

-

to national sovereignty or appropriation. This "common heritage" concept has been usefully distinguished from the term "common concem"
- employed in the Framework Convention on Climate
Change andthe ConventiononBiologicalDiversity. Thelatterconventions applyprimarilyto activities
taking place in areas subject to national sovereignty, whose cumulative results add up to a "common
concem". The collective management of deep seabed resources required new intemational machinery
to ensure intemational recognition of rights and avoid conflicts; to promote the orderly development of
the resources; to guarantee human safety and environmental prctection; and to ensure that mankind as
a whole benefitted. The deal struck in the 1982 Convention, as modified by the 1994 Agreement, offers
the developing nations equitable participation in resource management decisions, and financial and
technical benefits once deep seabed mining becomes commercially feasible.
New dimensions in international law-making: participation in decision-making and international
technical and finønciøl support. The intemational politics of the time, brought about by changing
political and economic circumstances, produced explicit recognition of the importance of universal
participation in the elaboration of the law. It reaffirmed that the law should ensure more substantial
inûemational cooperation in the use and development of the oceans, so that the entire world community
would benefit. This goes well beyond the regime developed for the intemational deep seabed. It
permeates every aspect of ocean use. In the Convention preamble, states parties:
"Recogniz[e] the desirability of establishing ... a legal order for the seas and oceans which will ...
promote the peacefuluses ofthe seas and oceans, the equitable and efficientutilizationof theirresources,
the conservation of their living resources, and the study, protection and preservation of the marine

environment,... and
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"Bear[] in mind that the achievement of these goals will contribute to the realization of a just

and

equitable intemational economic order which takes into account the interests and needs of mankind
a whole and, in particular, the special interests and needs of developing countries, ... "

as

XII of the Convention, "Protection

and heservation of the Marine Environment", requires states,
directly orthrough competentintemational organizations, to promote scientific, educational, technical
and other assistance to developing states for environmental purposes, and requires that intemational
organizations grant developing states preference in allocating resources and special services for these
purposes (Articles 202,203). Parts XIII and XIV of the Convention address cooperation in "Marine
Scientific Resea¡ch" and the "Development and Transfer of Marine Technology". They are supplemented by Annex VI (Resolution on Development of National Marine Science, Technology and Ocean

Part

of the Third U.N. Conference on the Law of the Sea), which
more recentdevelopments inintemational environmental agreements and Agenda2l.T\e

Service Infrastructures, Final Act

foreshadows
resolution recognized that unless urgent measures were taken, rapid advances in marine science and
technology would widen the gap between developed and industrialized nations, endangering the very
foundations of the new regime. It supported national and intemational action to strengthen national
capabilities, and called for states to determine priorities in national development plans for strengfhening their marine science, technology, and ocean services.

Anticipating current efforts to improve and increæe technical and financial assistance for national
implementation, the resolution urged intemational support for national programs and more coordinated
efforts onthepart of the U.N. system.Itrecommendedthatthe World Bark, the regional banks, the U.N.
Development Programme, and other multilateral funding agencies augment and coordinate their
operations to this end. The resolutions adopted annually by the U.N. General Assembly on the law of
the sea have consistently emphasized the needs of states arising from the new legal regime, including
the need for technical and financial assistance. SectionVIL

D. UNCLOS

III: The Context

Several factors influenced the 1970 decision of the U.N. General Assembly to convene a comprehensive
gtobal conference on the law of the sea. From a national security penpective, the major powers feared
that a growing number of excessive claims by coastal states would undermine traditional freedoms of
navigation and overflight. The conferees who drafted the 1958 Conventions had been unable to agree
on the limits of coastal state tenitorial sovereignty or coastal state exclusive jurisdiction over fisheries.
The second law of the sea conference in 1960 also failed to resolve these questions. A compromise
proposal on a six-mile tenitorial sea and a further six-mile zone of exclusive fisheries jurisdiction did
not quite win sufficient support. While there was a general intemational understanding, based on
long-standing custom, that coastal states were entitled to a th¡ee-mile tenitorial sea and more limited
rights in the nine miles beyond, this was beginning to erode.
The distinction between the territorial sea, subject to national sovereignty, and natural resource rights
(ftshery zone, EEZ) is animportant one, Tenitorial sovereignty is an inclusive concept of coastal state
authority; within the territorial sea the coastal state wields discretionary control over all activities,
subject only to the limited intemational right of "innocent passage" for ships navigating on the surface.
(Unless othenvise agreed, submarines must navigate on the surface and airplanes need permission to fly

over.) Resource rights are restricted ûo exploring, exploiting, and managing resources. Beyond the
tenitorial sea, intemational high seas rights of navigation and overflight may not be curtailed, nor the

laying of submarine cables and pþlines.
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Duringthelate l960s,moreandmorenationsextendedtheirclaimsoffshore,bothinlimitsandinscope.
These proliferating claims threatened fundamental security interests in freedom of navigation and
overflight; they raised the spectre of multiple conflicts over resources and other ocean uses; and they
created a patchwork of unilaterally-declared zones subject to different and changing rules, further
undermining a stable and predictable climate for intemational commerce and ocean use.

Clearly, wider tenitorial seas would restrict submarine navigation and overflight, and hamper surface
transit. The extension from three to twelve miles subjected approximately lffi intemational straits less
than 24 n.m. wide to the more restrictive "innocentpassage" rule. Many of these straits represent the sole

point of entry (Straits of Hormuz and Bab el Mandeb to the Persian Gulf) or a major short-cut, reducing
the time and cost of altemative routes (Strait of Malacca, adjacent to Indonesia, Malaysia, and
Singapore, which is the main sea route between the Indian and pacific oceans; or the strait of Gibraltar,
which provides access to the Mediterranean and, throulh the Sùez Canal, to the Indian Ocean). As a
result, the LOS Conference defined the rightof "transitpassage" through inûemational straits to preserve
important traditional navigation rights through and over such straits.
Claims to 200-mile territorial seas caused particular concem, for in addition to potentially restricting
highseas freedoms,theywould reduce areas subjectto conservationobligationsforlivingresources and
were likely to curtail high seas fishing rights and the possibility of scientiflc research undertaken by
foreign vessels. There were also fears that claims to protect the marine environment would be used as
a back-door approach to restricting foreign navigation, whether in the Canadian or (then) Soviet Arctic
or in the Strait of Malacca.
Many of the newly independent nations in the I 960s did not endorse the I 95 8 Geneva Conventions. They
believed that the limits on coastal state resource rights favored the major maritime and industri alized,
nations with their distant-water fishing and deep-water technological capabilities. A few coastal states
objected to alleged foreign surveillance activities justbeyond the th¡ee-mile territorial sea, manifested
by North Korea's seizure of the U.S. Pueblo in 1968. Others were wary of foreign research vessels,
whose findings seemed to give the advantage to foreign firms in locating fish and offshore minerals or
negotiating resource development contracts. Vocal constituencies in some of the industrialized nations
sought expanded coastal state iurisdiction over fisheries.
The growing importance of offshore oil and gas in future world energy scenarios had a major influence
on both developed and developing nations. Their aim was to reaffirm exclusive rights over these
resources and thus improve the potential fornational energy self-sufficiency and/or resource revenues.
(Oil and gas resources form in the sediments deposited from the continental land mass, throughout the
continental m argin. Figure I .The abyssal plain of the deep seabed lies beyond these sediments.) While
exclusive coastal State rights to continental shelf resources were recognized inthe 1958 Convention, the
outer limit of these rights was elastic, contingent on technological developments; that is, "where the
depths of the superjacent waters admits of the exploitation of the natural resources". Even though further
legal judgments deflned the shelf as the natural prolongation of the continental land mass, there was still
no agreement about how to determine the outer boundary.
When the mineral resource potential of the deep seabed began to be discussed (and exaggerated) in the
late 1960s, there was virtually unanimous opposition to permitting a free-for- all of national claims.
From the perspective of the major maritime states, this could impede traditional high seas activities

notably, submarine navigation and detection. From the penpective of the developing nations, the
technologically-advanced states would have a clear advantage. A 1967 speech by Ambassador Arvid
Pardo of Malta led to a U.N. resolution calling for the seabed beyond national jurisdiction to be reserved
exclusively for peaceful purposes and for its resources to be used for the benefit of all mankind, taking
20
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into account the special interests and needs of the developing nations. As intemational machinery was
designed to administer exploration and exploitation rights and to give concrete expression to the idea
that mankind as a whole should benefit from deep seabed minerals development, the debate centered
onthe allocationof control betweenintemational and national authorities and the system of intemational
decision-making.
Broader intemational developments also affected the law of the sea negotiations. Growing disparities
in wealth made the debate over economic development increasingly contentious between the industrialized and developing nations. In addition to asserting permanent national sovereignty over natural
resources, developing nations favored price and production controls and intemational trade preferences
as a means of increasing retums to raw mate rials producers. Many sought strong intemational directives
that would facilitate access to scientific and technical information and rapidly developing new
technologies. Stringent investment codes and high taxes for multinational corporations were perceived
as a means of ensuring substantial benefits to host countries, and the establishment of state-controlled
enterprises a way to avoid and control direct foreign investment.
From the perspective of environtnental protection,the LOS Conference was captive to the most visible
and widely-reported incidents of marine pollution at the time. These included the 1967 Toney Cønyon
oilspill off Land's End, England, and Thor Heyerdahl's accounts of tarballs in the mid-Atlantic near
major shipping routes. Offshore oil developmenthad also produced disastrous blow-outs like the 1969
Santa Barbara Channel oilspill off Califomia. It was not until 1982 that the first comprehensive
assessment of The Health of the Oceans emerged, followed by a second in 1990. Figure 2. These reports
beganto call attentionto the chronic land- based sources of marine pollution and the problems of coastal
and habitat degradation, which were far more significant than pollution from vessels. The LOS
Convention elaborates a more detailed regime for vessel-source pollution, carefully balancing coastal
and maritime interests, and maint¿ins that balance for other sea-based activities that could impede
navigation freedoms. For land-based activities, it establishes a solid foundation of obligations and
principles to be elaborated through supplementary agreements.

The issue of land-based activities was affected by the same tension that had surfaced at the 1972
Stockholm Conference:? the developing nation view of economic development as the means to cure
their major environmental problems contrasted with the developed nation view of economic development as the source oftheirenvironmentalproblems. Duringthe LOS Conference, there was a substantial
debate over the "double standard"; that is, whether to speciff that developing nations could adopt lower
standards for protection of the marine environment than the industrialized nations to avoid impeding
their development. By demonstrating that mounting marine pollution off the larger coastal cities of the
Southwas everybitas serious as inthe North,the conferees forgedagreementoncommoncommitments.
The trade-offs were both explicit and implicit. Without assistance, there were limits to what the
developing nations could accomplish in dealing with land-bæed activities. They would employ means
"at their disposal" and "in accordance with their capabilities". It was up to the industrialized nations to
live up to their commitments to provide assistance.s Sections N.C. andVII.

7

The U.N. Conference on the Human Environment forwarded y number of principles on marine pollution to UNCLOS
Developed by an lntergovernmental Working Group on Marine Pollution, which was established by the
preparatory committee for the Stockholm Conference, they laid out a comprehensive approach to dealing with
marine pollution. These principles are reflected in Part Xllolthe LOS Convention and helped shapethe 1972
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter. [UNGA: LOS 1989 and
UNCED Research Paper No. 101.

I

This is the same understanding laid our in Recommendation 109 of the non-binding Stockholm Action Plan and in
Principles 9, 1 1 and 12 of the Stockholm Declaration: that the flow of assistance to developing nations should be
adequate to meet their additional environmental requirements.

lll.
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Figure 2
The State of the Marine Environment
The first global assessment of the marine environment detected no significant effects of marine
contaminants on the open sea ecosystem IGESAMPl 19821. lt characterized the effects of oilspills on
open ocean communities as "rarely drastic", with recovery usually a question of weeks or months.
lnstead, the report highlightedfindingsof advelse effects in semi-enclosedseas, shelf seas, andcoastal
zones, where substantial concentrations of contaminants f rom land- based sources existed. lt noted that
in some semi-enclosed seas, fisheries had had to be curtailed due to serious local contamination, and
that ecosystem balance had been disturbed as a result of eutrophication and other causes. lncreasing
sewage disposal in the coastal zone was cited as a cause for concern, in terms of both human health
and ecosystem disturbance, with possible regional and even globalconsequences.
The 1982 assessment stressed that adequate managemeñt of fisheries"requires an assessment of all
pressures on the stocks - pollution as well as fishing". That prescription is even more valid today. The
report drew attention to mounting activities and impacts in the coastal zone, with locally detrimental
effects on habitat, and it pointed out that ecosystems such as coral reefs and mangroves could be
particularly at risk. lt urged increased effort to protect coastal zones and semi-enclosed seas, supported
by research and international agreements, and noled that 'The marine environment of the coastal zone
is vitalto mankind, on a global as well as on a local basis."
ln looking to the future, the report warned that adverse effects from exploitation of non- living resources
could gradually spread from the coastal zone, along the shelf area, and towards the open ocean. lt
concluded that trends in industrial and agriculturalexpansion would inevitably increase emissions and
effluents
significantly, sewage and energy production. lt noted also the potential effects of carbon
dioxide on climate, temperature, and sea-level changes. Problems requiring further examination
included the introduction of new chemicals, growing tourism, new techniques for waste disposal,
mariculture, expanded offshore oil development and deep seabed mining, and possible increased
reliance on nuclear power and attendant growth in the at-sea disposal of low-level radioactive waste.

-

The second global assessment [GESAM P 1 990] reiterates that while human impacts on the open ocean
are slight, coastal areas and habitat are in significant decline. ln order of importance, it identifies the

major causes of concern on a global basis as nutrients (sewage and agricultural run-off from
fedilizer-!reatedf!elds and intens!,re stock!'a¡slng), u.,hich cause eutrophication;nnlcrobialcontannination
of seafood and beaches by sewage;fouling of seas and beaches by plastic litter; and the progressive
build-up of synthetic organic compounds (especially in the tropics and subtropics due to pesticide use).
It registers less concern with pollution by radionuclides, trace elements, and oilthan in the 1982 report,
noting, however that the accumulation of tar on beaches may impact recreational activities and related
revenue from tourism. Where concentrations of oil, trace metals, and toxic substances exist, the report
cites these as a possible cause for local concern.
ln a rough estimate of impacts, the 1990 globalassessment attributes contributions to marine pollution
from human activities as follows:

maritime transportation
dumping
offshore production
run-off and land-based discharges

12%
10%

atnnsphere

33%.

1%

44%

The report indicates that sediments merit special attention. They are transported to the oceans via rivers
as a result of inland deforestation, agricultural practices, over-grazing, and mining
and they derive
directly from coastal manipulations, marine mining, and oildrilling. Traditionally, the fate of sediments

-

-
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in the coastal zone has been considered largely an engineering problem, but the report identifies
sediments as a major threat to coastal organisms in some parts of the world and suggests that evidence
warrants that they be regarded as pollutants per se.lt recommends that GESAMP review the matter.

GESAMP 1990 states that effective controlof land-based sources of marine pollution will require major
changes ¡n long-established agricultural and industrial practices, as well as the development or
expansion of waste treatment facilities both along the coast and well inland. lf coastal development is
to be controlled and habitats protected, coastal and inland planning will also have to be modified.

The GESAMP assessments, which reflect the consensus of the scientific community, continue to
establish the sound scientific basis needed to determine ínternational priorities.
GESAMP, the Joint Group of Experts on the Scientific Aspects of Marine Environmental
Protection, was established in 1969. (This name was changed in 1994 from the group of experts
on "scientific aspects of marine pollution"). The U.N. Conference on the Human Environment
(Stockholm 1972) recommended that GESAMP assemble scientific data and provide advice on
scientif ic aspects of marine pollution, in particular those of an interdisciplinary nature. ln 1977,
GESAMP was explicitly charged with preparing periodic reviews of the state of the marine
environment. Hundreds of scientists from around the world contributed to the 1982 and 1990
assessments. GESAMP is co-sponsored by the United Nations, the U.N. Food and Agriculture
Organization (FAO), the United Nations Educational, Scientific and Cultural Organization
(UNESCO), the World Health Organization (WHO), the World Meteorological Organization
(WMO), the lnternational Maritime Organization (lMO), the lntemational Atomic Energy Agency
(IAEA), and the lntergovernmental Oceanographic Commission (lOC). IMO serves as its
administrative secretariat.

From the perspective of conserving marine living resources, the political momentum behind wider
zones of coastal state control over fisheries was reinforced by concem to aveÍ the "tragedy ofthe
commons", defined by Garrett Hardin in 1968. Coastal fishing communities inboth industrialized and
developing nations sought coastal state authority out to 200 miles in order to get rid of foreign
competition over the 90 percent of world fisheries found in these zones. Many also saw theEEZ as a
way to vest conservation responsibilities in coastal states. For some of the developing nations, the EEZ
offered, in addition, a basis for contractual anangements with foreign flshing interests that would
increase benefits to the coastal State, whether in terms of revenue, equipment, ortechnical assistance.
Ironically, the failure to stem the decline in world flsheries is primarily the result of coastal state failures
to exercise their expanded authorities and duties in environmentally-sound ways.
The ten-year LOS Conference negotations took place in a climate of growing intemational insecurity
over navigation and overflight rights, coastal state desires to expand control over offshore resources,
expectations of subst¿ntial intemational benefits from deep seabed mineral resources, and heightened
North-South tension. The Convention's provisions on resources conservation and marine environmental protection (other than vessel-source pollution) were least affected by these trends. In retrospect, they
benefitted from that 'neglect'. Were nations to negotiate these issues today in a series of limited-purpose
agreements, or modeled on more recent global environmental agreements, it is unlikely that the same
sweeping, fundamental obligations could be achieved.
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Section Two. The Law of the Sea Convention
as a Legal and Institutional Framework for
Marine Environmental Protection, and
Related Dispute Settlement
This sectionconsiders the Convention'sbasiclegalframeworkformarine environmentalprotection, the
fundamental obligations undertaken by all states, the nature of each country's obligations to implement
intemational rules and standards, and related dispute settlement. It describes the relationships between
the LOS Convention and other intemational agreements on ma¡ine environmental protection, including
institutional relationships.SectionIII examinesthe Convention's generalprinciples onmarine environmental protection and the legal developments built upon them. Section IV fhen explores in more detail
Convention provisions goveming each source of marine pollution and subsequent intemational

initiatives.

The LOS Convention as a framework for marine living resources protection, conservation, and
management is the subjectof SectionV.

A. The Legal Framework: Marine Environmental Protection
The Law of the Sea Convention represents the first comprehensive statement of intemational law on
protection and presewation of the marine environment, going well beyond the 1958 treaties and other
sources of environmental law. It establishes a basic structure of obligations, objectives, and principles
covering all sources of marine pollution:

pollution by vessels (operational and accidental discharges from ships);
dumping (the deliberate disposal of wastes at sea by ships, aircraft, plaúorms, or other man-made
structures);

pollution from activities carried out on the seabed within national jurisdiction (e.g., offshore oil
development);
pollution from the development of deep seabed mineral resources beyond national jurisdiction;
pollution from land-based sources; and
pollution from or through the atmosphere (pollutants deposited into the
the source, including aircraft).

sea

from the air, whatever

The Convention calls for intemational rules, standards, and recommended practices and procedures to
be further elaborated at global and regional levels and ensures that these more specialized processes are
guided by its basic structure. It will be interpreted by authoritative tribunals, inview of these progressive
intemational legal developments and the circumstances that influence them.
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"The [LOS Convention's provisions on protection and presewation of the marine environment]
are without prejudice to the specific obligations æsumed by States under special conventions and
agreements concluded previously which relate to the protection and preservation of the marine
environment and to agreements which may be concluded in furtherance of the general principles
set forth in this Convention.
"Specific obligations assumed by States under special conventions, with respect to the protection
and preservation of the marine environment, should be carried out in a maffier consistent with the
general principles and objectives of this Convention." (Article 237)
The Convention also requires that the rules established through competent intemational organizations
or diplomatic conference be "re-examined from time to time as necessary," building in periodic updates.

National Obligations and International Law
The obligation of all states to protect and preserve the marine environment is not qualified in any way
(Article 792).Each country must take all measures necessary to prevent, reduce and control pollution
from any source and endeavor to harmonize its policies with other states (Article 794.1). Stockholm
permitting states to exploit their own natural resources pursuant to their own
Principle 2l
environmental policies
is qualified, in the LOS Convention, by their duty to protect and preserve the

-

-

marine environment (Article 193.2).
The obligation to give effect in national law to intemational rules differs, depending on the pollution
source in question (Articles 207,208,2W,210,211,and212). Forall activities that actuallytake place
within ocean space (vessel-source pollution, dumping, offshore seabed activities, mining the deep
seabed), internntional rules represent minimum standards. National laws and regulations must be as
effective as intemational rules and standards, without qualification. No allowance is made for varying
national capabilities. Forpollution that derives from activities within national land tenitory (land-based
and airbome sources), national laws need orfly take into account intemational rules and standards. The
measures each state employs must rely on the "best practicable means at [its] disposal" and be "in
accordance with [its] caoabilities".

This distinction reflects the concem that not all countries will be in a position to retool national
development activities immediately to avoid marine pollution. V/ithout qualifying basic obligations, the
Convention anticipates the concept of common but differentiated responsibilities: individual nations
must act in accordance withthe means at hand; otherwise, their goals and timetables are contingent upon
upgrading the means available. The Convention refers expressly to intemational cooperation, directly
and through "competent intemational organizations", to provide assistance to developing nations.
Section V11. This conditionality is without prejudice to any specific agreements that states have entered
into. If on a bilateral, regional, or global basis, states have accepted particular rules and standards for
domestic sources, they would be required, in that case, to give effect in national law to agreed
obligations. Moreover, every state may enact national laws that are more stringent than intemational
rules for domestic sources, including ships flying its flag and aircraft of its registry.

Among the sources for which minimum intemational rules are contemplated, the "generally accepted
intemational rules and standards" developed in the Intemational Maritime Organrzation (IMO) for
vessels are more numerous and detailed than others. Widely-accepted intemational treaty law, such as
thelntemational ConventiononthePreventionofPollutionfrom Ships andits 1978Protocol(MARPOL
73178), creates a presumption of "general acceptance" and is thus construed as setting minimum rules
for all nations that are party to the LOS Convention, even if they are not parly to the specific pollution
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treaty establishing the standard. Entry into force of the LOS Convention thus creates new obligations
for many states. This system is reinforced in MARPOL 73178, which permits parties to apply its
requirements to the ships of non-parties to ensure that non-parties do not receive more favorable
treaÍnent. In relation to other pollution sources, as intemational rules and standards are developed
through competent intemational organizations or diplomatic conferences and achieve reasonably
widespread and representative acceptance within the relevant regional or global arena, this creates a
presumption of "general acceptance" binding on states in that arena that are also parties to the LOS
Convention.

The role of intemational soft law (non-binding) is particularly important in the context of the LOS
Convention framework. As widely-endorsed soft law begins to shape state practice, it creates a
presumption in favor of that practice as "generally recommended". It may inform national laws and
regulations and advance the development of more specific, binding intemational agreements. For
example, in relation to marine-based activities, the IMO Guidelines and Standards forthe Removal of
Offshore Installations and Structures onthe Continental shelf and intheE,E'Z (1989) arguably assume
"generally recommended" status, and a coastal state's measures may be no less effective. For domestic
sources, one could argue that all states should take into account UNEP's 1985 Monfieal Guidelines for
theProtectionofthe MarineEnvironmentagainstPollutionfromLand-Based Sources,the World Health
Organization (WHO) water quality standards, or the WHOÆAO standards for food products, such as
fish. No matter that generally-recommended practices, criteria, or guidelines are not binding; they
establish a benchmark for the development of national laws and policies that is reinforced through the
LOS Convention. Theymay alsoprecipitate consensusonbindingstandards;forexample, inthecontext
of an agreement on land-based sources of marine pollution.
TUNGA/LOS 1989; Oxman 1991; Stevenson and Oxman 1994; Chamey

|p9al

B. Dispute Settlement
The framework nature of the LOS Convention with respect to both marine environmental proÛection and
resources conservation has important implications for the settlement of disputes. The Convention's
general obligations, objectives, and principles inform the development of more specific intemational
agreements and more detailed intemational rules and standards. The LOS Convention, in tum,
incorporate s by reference these more specific obligations. Although the general obligations of the LOS
Convention might alone justify proceedings against a state in the face of flagrant failure to respect them,
more specific rules and standards help determine if a violation has occuned. The intemationally-agreed
rules and standards articulated in other fora and incorporated by reference into the LOS Convention can
provide that specificity. The LOS Convention is explicit on this point in relation to disputes over marine
environmental protection. It stipulates that two types of dispuûes shall be subject to the compulsory
procedures entailing binding decisions:

(1)

"when it is alleged that a coastal state has acted in contravention of speciñed intemational rules
and standards for the protection and preservation of the marine environment which are applicable
to the coastal state and which have been established by this Convention or through a competent
intemational organization or diplomatic conference in accordance with this Convention"; and

(2)

in disputes over navigation rights and freedoms, when it is alleged either that a coastal state has
acted in contravention of the LOS Convention, or that a state exercising these rights and freedoms
has acted incontraventionof theLOS Conventionoroflaws orregulations adoptedbythe coastal
state in conformity with the LOS Convention and other rules of intemational law not incompatible

with the LOS Convention. (Article 297 .1)
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Thus, evenif anotherglobal orregional agreementgovemingprotectionofthemarine environmentdoes
not itself provide recourse to compulsory, binding dispute settlement (as is often the case), the LOS
Convention procedures may be utilized among states parties to the LOS Convention to resolve disputes
underthe otheragreement.ln addition, anagreementrelated to thepurposes oftheLOS Conventionmay
provide explicitly for submission of disputes to any ofthe compulsory, binding procedures provided for
in the LOS Convention (Article 288(2) and (4); Annex VI, Article 22).

The LOS Convention's dispute settlement provisions regarding high seas fishing permit the enforcement of the duties to conserve and to cooperate in conservation measurcs against any party to the LOS
Convention, even if a state is not party to the particular regional conservation agreemenl Moreover, it
is likely that the tribunal's decision would be influenced by the regional agreement. SectionV.

LOS Convention Provisions on Dispute Settlement
The LOS Convention established a unique syst€m for intemational dispute settlement, since adapted to
other intemational agreements. It offers states a flexible menu of options for settling disputes, but in the

end,theymustsubmittocompulsory, bindingproceduresinmostcases. (The proced:uresarccompulsory
because either party to the dispute is permitted to submit it for arbiftation or adjudication. Most
inæmational treatiBs require both parties' consent and therefore do not have compulsory procedures.
Under the LOS Convention, consent effectively occurs in advance, upon ratification. The procedures
are binding if the parties to the dispute mustcómply withthe decision. Normally, the decisions of courts
and añitrators are binding; the results of conciliation procedures are not.)
The Convention establishes four optional fora for compulsory, binding settlement: the Intemational
Courtof Justice, the Intemational Tribunal forthe I,aw of the Sea, establishedby Annex VI of the LOS
Convention; an arbitral t¡ibunal' constituted in acéordanee with A¡nex VII; or a rspecial" arbitral
tribunal, constituted in accordance with Annex VIII. A "special" arbitral tribunal differs from a regular
tribunal in two ways. First, the scope of the special tribunal is limited to a dispute regarding Convention
provisionsinoneoffoursubjectareas: fisheries,protectionandpreservationofthemarineenvironment,
marine scientific research, or navigation (including pollution from vessels and by dumping). Second,
its members are drawn from lists of experts in each field as opposed to a single list of Dersons
experienced, more generally, in maritime affairs (read "law"). These lists are maintained by the U.N.
Food and Agriculture Organization (FAO), UNEP, the Intergovemmental Oceanographic Commission

(IOC), and the IMO, respectively.
There are no limitations on the application of compulsory, binding dispute settlement to disputes
regarding protection and preservation of the marine environment. Moreover, in circumstances where
serious harm to the marine environment may result, the court or tribunal seized of the dispute may
prescribe provisional measures to prevent harm, and there are safeguards to ensure that appropriate
provisional measures are not delayed in urgent situations. The parties to the dispute must comply with
the provisional measures (Article 290).
On vessel-source pollution, flag states are obliged to enforce the Convention vis-a-vis their vessels. In
addition, the Convention stipulates the circumstances in which coastal and port states may institute
proceedings against foreign vessels for violations of applicable national and intemational rules and
standards to prevent, reduce, and control pollution. Section IV.A. This in no way affects the institution
of civil proceedings in respect of any claim for loss or damage resulting from pollution of the marine
environment (Article 229). Orfly monetary penalties may be imposed for violations of these national
laws or applicable intemational rules and standards by foreign vessels, except in the case of a wilful and
serious act of pollution in the tenitorial sea (Article 230).
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Disputes over deep seabed mining may involve states, the Intemational Seabed Authority, the
intemational Enterprise (the operational arm of the Auttrority), or public (state-owned) entities and
private contractors involved in mining operations. They may be considered in the Sea-Bed Disputes
Chamber of the new Law of the Sea Tribunal, a special chamber of the Tribunal, an ad hoc chamber of
the Sea-Bed Disputes Chamber, or a binding commercial arbifiation procedure (Articles 186, 187, 188,
189, 190, 191; Annex VI, Articles !4,15,3540). Any one of these procedures might apply to a dispute
over requirements for marine environmental proûection.
The Convention does not apply compulsory, binding procedures to inÛemational disputes over marine
scientific research and mørine living resources in the EEZ. Compulsory recourse to a non-binding
conciliation procedure is available as an altemative in some cases, as provided in Annex V of the
Convention. The report of the conciliation commission is to be communicated to appropriate intemational organizations (Article 297.2 and297.3). States may except from compulsory bindingprocedures
disputes over maritime boundaries, military activities, and issues before the U.N. Security Council
(Article 298). They may also except disputes conceming law enforcement regarding the exercise of
coastal state rights and jurisdiction over fishing activities and marine research intheBEZ (Article 298
as it refers to the exclusions set forth in Arti cle297 .2 and297 .3). The Convention provides for prompt
release of a detained vessel without prejudice to the merits of any case against the vessel (Articte 292).

International Developments
The seat of the new Intemational Tribunal for the Law of the Sea is Hamburg, Germany. Although the
Convention provides that the election of its members is to take place within six months of its entry into
force (Annex VI, Article 4.3), these elections have been defened until August l, 1996 to afford an
opportunity for more countries to have ratified the Convention and thus participate in the first elections.

C. The Institutional Support Structure
The LOS Convention assigns certain depositary and reporting functions to the U.N. Secretary-General,
including the convening of necessary meetings of States parties (Article 319). But it is permeated with
requirements for support by intemational institutions. These encompasse fwo basic functions:

(l)

promoting and facilitating the formulation of supplementary ocean law agreements, through
global and regional bodies, which articulate more specific intemational rules and standards or
recommended practices and procedures and tackle new issues; and

(2)

through regional and global initiatives on marine research,
fostering implementation of the law
assessment, and the exchange of information, and
environmental
management,
monitoring, data
throughprogams that strengthennationalcapabilities to manage sustainably theuse ofthe marine

-

environment and its resources.
Core support is provided by the Convention secretariat, the Division for Ocean Affairs and the Law of
the Sea (DOALOS) in the U.N. Office of Legal Affairs in New York. DOALOS monitors actions taken
by govemments, to ensure that national law and practice is consistent with the Convention, and it

maintains an overview of intemational organizations' program initiatives so that they conform with
Convention requirements and do not function at cross pufposes. The Convention's framework nature
makes it essential that intemational agencies supporting Convention implementation are kept up to date
on applicable intemational rules and standards, agreed intemational policies and criteria, and recommenOe¿ practices and guidelines, both global and regional. Agenda 21's recognition of the LOS
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Convention as the intemational legal basis for the protection and sustainable use of the marine and
coastal environmenVresources underscores the importance of this evolving legal basis for national and
intemational action. Since 1984, DOALOS has prepared for the U.N. General Assembly an invaluable
annual overview of the main developments related to the Convention. Among other activities to assist
states in applying the Convention, it has convened expert workshops to develop detailed guidance and
handbooks for state practice, and it responds to requests for advice from govemments on managerial,

scientific, and technical aspects of implementation.
There are several intemational fora in which the progressive development of intemational ocean law
takes place. In the case of vessel-source pollution and maritime safety, the Convention assumes that a
uniform, global approach is needed and effectively recognizes the competence of the IMO. In addition
to conventions onmaritime safety and pollution prevention, the IMO is responsible for administering
global agreements on dumping andmarine pollutionemergencies (e.g., vessel accidents), bothof which
are supplemented by regional agreements. With respect to offshore facilities, the IMO deals with some
aspects of offshore oil and gas development as well as safety considerations thatmay affect intemational

shipping. It has a long-standing technical cooperation program to assist developing nations give effect
to treaty obligations and thus pave the way for their ratification of relevant global and regional
agreements.

For deep seabed minerals development, uniform rules will be developed by the Intemational Seabed
Authority established by the Convention.

The U.N. Environment Programme (UNEP) has been the catalyst for most of the regional marine
agreements. Additional treaties in the Northeast Atlantic/North Sea, the Baltic Sea, and Antarctica
predate UNEP's involvement. Today UNEP's Oceans and Coastal Areas Programme Activity Centre
includes eleven well-established regional programs and action plans, nine of which have adopted
regional framework conventions. In East Asia, govemments have opted not to negotiate a regional
convention. Draft legal instruments are pending in South Asia, and initiatives in the Northwest pacific
and Southwest Atlantic are in the early stages of development. Secretariat arrangements for these
conventions are made within each region, with varying degrees of administrative and program support
provided by UNEP.
The regional agreements constitute framework conventions in their own right. They continue to be
supplemented by protocols and annexes covering: pollution from ships; combatting marine pollution
emergencies; dumping and wastes management, including radioactive pollution; land-based sources of
marine pollution; protected areas and species; and continental shelf activities and/or exploitation of
offshore hydrocarbon resources. Efforts to develop furtherprotocols on environmentat impact assessment and the transboundary movement of hazardous wastes are underway. Related regional agreements
deal with port state enforcement of standards for vessel safety and pollution control.

A (non-binding) Arctic

Environmental Protection Sfiatetgy was adopted by the eight Arctic rim

countries in June 1991. Its Arctic Monitoring and Assessment Program forms the backdrop for efforts
to curb pollution of the Arctic environment in six action areas: persistent organic contaminants, oil

pollution, heavy metals, noise, radioactivity, and acidification. Early cooperation on prevention,
preparedness, and response to pollution accidents from any source, and cooperationto conserve Arctic
flora and fauna are other important objectives. The need for furttrer intemational legal instruments to
prevent Arctic pollution is under study.
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Figure 3
Regional Framework Agreements on Protection and Preservation of the Marine Environment

Antarctlca
Antarctic Treaty, Washington

(1 959).
Protocol on Environmental Protection, Madrid (1991 ).

Europe
Conventionforthe Protection of the Marine Environment of the North East Atlantic, Paris (1992).
This agreement supersedes the 1 974 Paris Convention on land-based sources and the 1972 Oslo
Convention on dumping. lt includes a small segment of the Arclic Ocean.
Convention on the Protection ol the Marine Environment of the Baltic Sea Area, Helsinki (1992)
This supersedes the 1974 Baltic Convention.
Convention for the Protection of the Mediterranean Sea against Pollution, Barcelona (1976).

Convention on the Protection of the Black Sea against Pollution, Bucharest (1992).
M¡ddle East and North Africa
RegionalConventionforCo-operationonthe Protectionof the Marine Environmentfrom Pollution,
Kuwait (1978).
Regional Convention for the Conservation of the Marine Environment of the Red Sea and the Gulf
of Aden Environment, Jeddah (1982).

Afr¡ca
Convention for Co-operation in the Protection and Development of the Marine and Coastal
Environment of the West and CentralAfrican Region, Abidjan (1981).
Convention for the Protection, Management and Development of the Marine and Coastal
Environment of the Eastern African Region, Nairobi (1985).

South America and Pacific
Convention for the Protection of the Marine Environment and Coastal Areas of the South East
Pacific, Lima (1981).
Convention for the Protection and Development of Natural Resources and Environment of the
South Pacific Region, Noumea (1986).

Carlbbean
Conventionforthe Protection and Developmentof theMarine Environmentof theWiderCaribbean
Region, Cartagena (1 983).
Soft Law:
Arctic Environmental Protection Strategy, Rovaniemi
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Other notable oceans responsibilites found within the U.N. family of organizations are noted below.
There are also various joint anangements, such as joint advisory services (e.g., GESAMP) and
jointly-supported programs (e.g., GIPME - Global Investigation of Pollution in the Marine Environment, supported by IOC, UNEP, and IMO).

Intergovemmental Oceanographic Commission (IOC) of UNESCO, whose headquarters and
regional programs support marine pollution inventory and assessment and the development of
national and regional scientific capabilities, and which promotes major global research and
monitoring programs, in cooperation with UNEP, the World Meteorological Organizatton
(IWMO), and other organizations;
Food and Agriculture Organization (FAO), responsibleforsome regional fisheries arrangements,
aquaculture, and related programs in coastal development iurd habitat proûection, including efforts
to reduce the use of agricultural chemicals;

Intemational Atomic Energy Agency (IAEA), which supports the London (Dumping) Convention
assessment regarding radioactive pollutants and a program in
radioactive wastes management, and whose Marine Environment Laboratory in Monaco provides
worldwide support for studies and data quality assurance related to all aspects ofmarine pollution;

by research, monitoring, and

World Health Organization (WHO), long involved in promulgating water quality standards to
protect human health and, together with FAO, standards for fish product safety;

WMO, responsible for research and monitoring programs related to air/sea interactions and
climate and weather, as well as technical advice regarding airbome pollution of the marine
environmenü

UNESCO, with programs in coastal zone management and implementation of the Biosphere
Reserve Programme;

U.N. Industrial Development Organization (UNIDO), whose progr¿rms include efforts to abate
industrial wastewater pollution;

HABITAT, concemed in particular with urban issues of water sanitation and related waste
disposal;

Intemational Labor Organization (ILO), regarding treaties and standards for the well- being

of

seafarers; and

International Civil Aviation Organization (ICAO), responsible for treaties and standards on
aircraft safety and pollution control.
Marine and coastalprograms are also found innumerous regional organizations outside the U.N. system,
and pursuant to a variety of global and regional treaties, as considered in this report. Financial support
comes from bilateraldonors;trustfunds establishedby intemationalorganizations insupportof specific
treaties or progr¿ìm initiatives; U.N. technical assistance funds managed by U.N. Development
hogramme (UNDP) or particular specialized agencies; the multilateral development banks; and the
Global Environment Facility (GEF).
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Major International Developments
The oceans chapterof Ag enda2lsetinmotionthree intergovemmentalinitiatives, the firsttwo of which
relate directly io the implementation of the LOS Convention. It also endorsed a global conference to
exchange experience in the field of integrated coastal zone management and development, organized
and sponsored by the Netherlands in November 1993.
stocks and highly migratory fish stoclæ, convened under the
auspiies of the lJnited Nations. Agenda 21 states that the work and the results of the conference
should be fuily consistent with the provisions of the LOS Convention, inparticularthe rights and

A conference on straddling ftsh

obligationsof coastalst¿tes and states fishingonthehighseas.TheU.N. Conference onStraddling
Fish Stocks and Higtrly Migratory Fish Stocks held three meetings during 1993 and 1994. Two
final meetings are expected in 1995. SectionV.
A meeting on protection of the marine enyironmentfrom land-based activities, convened under
UNE7 auspices.A series of preparatory sessions will culminate in a meeting in Washington, DC
in November/December 1995. Section IV.C.
The first Gtobal Conference on the Sustainable Development of Small Island Developing States
(SIDS), conyened under IJ.N. auspices. Preparatory meetings were followed by an AprilMay
1994 conference in Barbados. SectionVI.E.
Agenda 21 calls forthe U.N. General Assembly to regularly considermarine and coastal issues within
tfrã U.N. system, including environment and development matters, and for strengthened coordination
among U.Ñ. organizations with relevant responsibilities, including subregional and regional componentsóf these oiganizations. DOALOS has regularly provided the annual oceans overview forGeneral
deliberations. lnter-govemmental follow-up to Agenda 21 within the U.N. system is

Assembly

undertakàn by the U.N. Commission on Sustainable Development, which reports through the U.N.
Economic and Social Council to the General Assembly. The Commission will review the oceans chapter
of Agenda 21 at its 1996 meeting.

At the inter-agency level, follow-up to Agenda 21 is the responsibility of an Inter-Agency Committee
on Sustainable Development (IACSD). In September 1993, the IACSD established an inter-agency
Subcommittee on Oceans and Coastal Areas to integrate and coordinate U.N. system initiatives,
including harmonized information systems. Its secretariat is provided by the IOC.

The renamed Joint Group of Experts on Scientific Aspects of Marine Environmental Protection
(GESAMp) is to help provide the scientific basis for the IACSD subcommittee. Since 1977 it has been
launched a
charged with periodic review of the state of the marine environment .In L994, GESAMP
2'
Figure
review of the "state-of-the-art" in integrated coastal area management.
The U.N. Deparunent for policy Coordination and Sustainable Development has overall responsibility
forsupportingthe Commission andthe inter-agencyprocess.Itprovidedsecretariatsupportforthe SIDS
confer.ncr. DOALOS is responsible for supporting the U.N. Fisheries Conference. This diverse
support structure for U.N. system ocean activities has accreted over four decades. As intemational
prõgru1¡r and legal agreements evolve to implement the LOS Convention, itbecomes more important
io maintain a well-functioning institutional memory and coordination mechanisms that can ensure

and
consistency among intemational laws and policies and cost-effective program development

33

United Nations Convention on the Law of the Sea: A Framework for Marine Conservation

implementation. Equally important are mechanisms to ensure that lessons leamed in one region are
shared with others, and that the latest developments in analytical methods and practical approaches to
sustainable use of the oceans are widely exchanged. Well-founded analytical support is crucial. Section

WII,
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Section Three. Preservation and Protection of
the Marine Environment: General Principles
This section examines the general principles for marine environmental protection articulated in the
Convention and the legal developments built upon them. It covers the scientific basis for and the
definition of pollution, provisions that encourage prevention and precaution, response to marine
pollution emergencies, and transboundary damage to the marine environment and related responsibility
and liability . Section II described the basic legal and institutional framework for marine environmental
protection, including relationships between the LOS Convention and other inæmational oceans
agreements. Section N explores in more detail Convention provisions goveming each source of marine
pollution, and considers the furtherdevelopmentof intemationalrules, bothglobal andregional, foreach
source.

A. The Scientific Basis
The generalobligationof states to take allmeasurestoprevent, reduce, and controlpollutionofthe entire
marine environment is unqualihed, as is the obligation to cooperate in elaborating regional and global
rules. Recognizing, however, that much remains to be leamed about marine pollution, the Convention
requires intemational collaboration to promote studies, undertake research, and exchange data and
information. The objective is to acquire knowledge for assessing the nature and extent of pollution,

exposure to it, and its pathways, risks and remedies (Article 200). This is reinforced by monitoring
obligations to observe, measure, evaluate, and analyze the risks or effects of marine pollution, directly
risks oreffects of marinepollution,
ortfuoughcompetentintemationalorganizations.Indeterminingthe
states must rely on "recognized scientific methods" (Article 204).

The resulting knowledge is to be used by states, acting directly or through intemational organizations,
to establish appropriate scientific criteria for formulating and updating national and intemational rules
and standards, and recommended practices and procedures. (Article 201) In addition to the intemational
decision-making process, these criteria would also inform any dispute settlement proceedings, includ-

ing the assessment of pollution damages.
The thrust of these articles is that intemational efforts may expedite the analysis of the problem and the
determination of appropriate response measures. This will assist all nations in developing national and
intemational rules. Convention negotiators did not anticipate any tension between the scientific basis
and intemational regulation; that is, thatinadequate informatonmight delay appropriate orprecautionary response measures. Rather, they saw the interplay between evolving intemational agreement on
scientiflc criteria and evolving intemational agreement on rules and regulations as an essential aspect
of a framework convention and a positive force for advancing protection goals. They were influenced
at the time by the failure to heed scientific wamings about the decline in world fisheries.

B. The Definition of Pollution Expands
"Pollution of the marine environment" means the introduction by man, directly or indirectly, of
substances or energy into the marine environment, including estuaries, which results or is likely
to result in such deleterious effects as harm to living resources and marine life, hazards to human
health, hindrance to marine activities, including fishing and other legitimate uses of the sea,
impairment of quality for use of sea water and reduction of amenities". (Article 1.4)
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The LOS Convention's definition of pollution unites several concepts expressed in one or another of the
early marine agreements and has, for the most part, been replicated in subsequent agreements. It covers
"energy" as well as "substances"; refers to "direct or indirect" human introduction; adds "impairment
of quality foruse of sea water" to otherpossible deleterious effects; explicitly incorporates "estuaries"
to the area of the marine environment; and anticipates a precautionary approach in noting that pollution
includes not only the introduction of substances that result in deleterious effects but also those "likely

to" do so.e
Legal Developments
There have been three significant developments, below, utilizing this building block. In addition, it
should be noted that the term "pollution" is increasingly replaced by "degradation", as in Agenda 21,
to ensure that erosion and sedimentation, habitat destructiÕn, and the use of harmfi¡l technology and
flshing practices are embraced, as well as harmfi.f substances. Similarly, the broad obligation to "protect
and preserve the marine environment" is increasingly emphasized in legal instruments as preferable to
the obligation to "prevent, reduce, and control marine pollution".

With two exceptions, all subsequent regional agreements use the precautionary language of "likely to"
or "liable to".10 Moreover, the precautionary principle hæ been accepted as a non- binding norm
pursuant to several agreements and incorporated into two recent binding agreements (Northeast
Atlantic, Baltic).
The concept of harm to living resources has been broadened to include harm to marine ecosystems
(Northeast Atlantic, Baltic). The ramifícations of this enlarged scope are considered in Section VI.

The geographic scope of the area into which pollution is introduced has expanded; One regional
agreement incorporates the introduction of pollution into "coastal zones and related inland waters" as
well as into the marine environment (West and Central Africa). This question of expanded geographic
scope is consideredfurther in relation to land-based sources of marine pollution, dumping andwastes
management, and ecosystem marutgement, Sections N.8., N.C., andVI.

C. Prevention and Precaution
The general obligations to "prevent, reduce, and control" marine pollution from all sources and to
"protect and presewe the marine environmenf ', and the "likely to" definition of pollution, constitute
three building blocks forprecaution and prevention. When the LOS Convention was negotiated during
the 1970s and early 1980s, states were justbeginning to get a grip onthe sources, pathways, extent, risks,
and impacts of marine pollution and how to anticipate and avoid it. Several LOS Convention provisions
therefore articulate additional precautionary obligations:
{<

Inview of the rapid pace of technological development andmore intensive use of the oceans, states
are required to take all measures to prevent, reduce, and cont¡ol pollution resulting from the as¿
of technologl¿s under theirjurisdiction or control, and the intentional or accidental introduction
of new or alienspeciesto aparticularpartof the marineenvironment, whichmay cause significant
and harmful changes to that environment (Articte 196.1).

9.

The LOS Convention def inition is closest to that in the 1974 Baltic Sea Convention, but the latter refers only to
introductions "resulting in" deleterious effects. On the other hand, the early dumping conventions (1972) and
vessel-source pollution treaties (MARPOL 731781 relu to substances "liable" to cause deleterious effects.

10.

The exceptions are the 1976 Mediterranean and the 1981 West and Central African agreements.
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In addition to the stipulation that states must take measures to prevent, reduce, and control marine
pollution from all sources, the Convention calls further for measures designed to "minimize, to the

fullestextentpossible",the release of roxic,harmful,or noxious substances,inparticularthose that
are persistent (Article 194.3.a). This emphæis in reiterated in relation to rules for land-based
sources of marine pollution (Article 207.5).
{<

Similarly, the Convention calls formeasures designed to minimize pollution from vessels and to
minimize pollution from installations and devices used in offshore seabed (continental shelÐ
development orforotherpurposes, withparticularemphasis on uteasures to prevent accidents and
respond to emergenci¿s (Article 194.3.b,c,d). States are encouraged to'jointly develop and
promote contingencyplans forresponding to marine pollutionincidents (Article 199). See below.
The Convention balønces this obligation by requiring that all States, acting directly or through
competentinternationalorganizations,mustprovideappropriateossistance,especiallyto developing states, in order to minimize the effects of major incidents which may cause serious marine
pollution (Article 202.b).

{<

During LOS Convention negotiations, prior envirownental assessmenthad not yet been widely
endorsed.rl The LOS Convention requires that states assess the potential effects of planned
activities under theirjurisdiction or control, when they have reasonable grounds for believing they
"may cause substantial pollution of or signficant and harmful changes to the marine environment".
States must either publish the results or convey them to the compeknt intemational organization,
which should make them available to all nations (Articles 205,206). The requirement for
assessment is not limited by location; that is, potential effects may occur in zones under the
jurisdiction of the responsible state, in zones underthe jurisdiction of neighboring states, or in the
marine environment beyond national jurisdiction. Specifically in relation to dumping within
national jurisdiction, before the coastal state permits the activity, it must consider the matter with
any states that may be adversely affected due to their geographic situation (Article 210.5).
The content of environmental assessment reports , the timing of their release and circulation, and
the procedures for doing so would benefit from further elaboration. The Convention does not

address content andmerely indicates that reports shouldbe conveyedto competent international
organizations "at appropriate intervals" .There is no mention of ø notification ønd consultation
procedure for potentially affected states, although this and other deficiencies have since been
addressed to some extent in a few of the regional agreemenrs. Section VLD.

This requirement for stâtes to assess planned activities is limited by the language "as far as
practicable". Because some states may not be in a position to carry out assessments, the
Convention balances the obligation with the requirement that all states, acting directly or through
competent intemational organizations, must "provide appropriate assistance, especially to developing states, conceming the preparation of environmental assessments" (Article202.c). Programs
to assist developing nations with targeted and cost-effective assessment procedures would be
useful. SectionVII.
*.

11

.

Each state must monitor the effects of any activity which it permits or engages in, to determine
whether it is likely to pollute the marine environment (Article 2M.2). This obligation is
unqualified. Reports are to be published and circulated in the same manner as assessment reports
(Article 205). Although the obligation is unqualif,ed, the Convention does provide for assistance
to developing states regarding monitoring facilities (Article 2Ù2.a.v).

The non-binding UN EP Guidelines and Principles on this subject were not completed until 1 987
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The timing and procedures

for release and circuløtion of monitoring reports would benefit from
greater precision. Efforts to agree on indicators for monitoring the heølth of marinelcoastal
environmentslresources, to harmonize monitoring protocols, and to assist developing nations
withtargetedandcost-effectivemonitoringprogrørnswouldbeuseful.SectionVll. IUCNmaybe
well positioned to help define such indicators, protocols, and programs.
t*

Another forward-looking provision of the LOS Convention, albeit one requiring further interpretation, is the duty of states, in taking measures to prevent, reduce, and control pollution of the
marine environment, not to transform one type of pollution into another or transfer, directly or
indirectly, damage or hazards from one area to another (Article /95). This provision might be
construed in different ways; forexample, to avoid that wastes generated in the normal operation
of ships and off-loaded at port reception facilities are then deliberately disposed of at sea
(dumping). Altematively, it mightbe interpreted to ensure no net increase in marine pollution.
However interpreted, the provision lends support to a comprehensive approach to wastes
reduction, management, and disposal, encompassing allpotential sources of marine pollution and
carefirl consideration of disposal options. Section IV.B .

IUNGA/LOS 1989; UNCED Research Paper No.

101

D. Response to Marine Pollution Emergencies
In cases of imminent or actual pollution damage from vessel accidents, the LOS Convention was
preceded by the 1969 Intemational Convention relating to Inûervention on the High Seas in Cases of Oil
Pollution Casualties, inspired by the Torrey Canyon disaster. This treaty addresses protective actions
acoastal state may takeonthe highseas whenits coastline orrelatedinterests are in"grave andimminent
danger" from marine pollution as a result of a maritime accident. A 1973 protocol extends coverage to
specified substances other than oil. The LOS Convention took the next step by calling for intemational
rules requiring vessels to promptly notify coastal states that may be affected by maritime incidents
(Article 211.7).In addition, it requires any state that becomes aware of such a situation to notiff
immediately other countries that might be affected by the damage as well as competent intemational
organizations. States in the affected area are to cooperate in eliminating the effects of pollution and in
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plans for marine pollution emergencies (Articles 198, 199), and to assist developing countries in
minimizing the effects of major accidents (Article 202.b). A relaûed obligation in dealing with marine
pollution emergencies is the obligation not to "transfer, directly or indirectly, damage or hazards from
one area to another" (Article 195).
The Convention article on the use of technologies and the introduction of new or alien species exempts
actions taken to prevent, reduce, and control marine pollution (Article 196.2). In a hypothetical
situation, if biological øgents were proposed for dealing with an oilspill, precautions regarding
potential pollution caused by the biological agent would not be necessary. On the other hand, this
exceptionwould be limited by general obligations not to pollute the marine environment nor tran$orm
one type of pollution into another, and by the requirements for contingency planning and advance
assessment.Thus,potentialclean-upremedies shouldalsobe assessedinadvance,sothat siuation-specific
decisions on the spur of the moment are based on well-founded analyses and criteria.

Institutional and Legal Developments
Several regional initiatives on contingency planning and emergency response for marine pollution
emergencies followed the Intervention and LOS Conventions. The early agreements promote cooperative arrangements for reporting, assessing, and responding to grave and imminent danger of pollution
by oil as a result of maritime casualties (e.g., accident, collision, grounding). On the practical side,
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several cite the need to coordinate with the IMO. The nine UNEP regional conventions look to the further
development of sub-regional arrangements, supported by centen for regional assistance, whereas the
Baltic, Norttreast Atlantic, and North Sea agreements rely more on direct, state-to-state assistance.
Among the more recent agreements, including revisions of earlier agreements, the substantive scope has

expanded. They cover, variously, pollution arising from an accumulation of small discharges from
vessels (Meditenanean, Black Sea); pollution due to blow-outs from petroleum drilling and production
activities or the failure of industrial installations (Kuwait, West and Central Africa, Red Sea); and
imminent danger of pollution from harmful substances other than oil (Baltic, North Sea, East African,
South Pacific). The Northeast Atlantic agreement (Lisbon 1990) covers all pollution incidents, but
appears to concentrate on occurrences due to ships and fixed or floating platforms. The non-binding
Arctic Strategy includes cooperative arrangements to prevent, prepare for, and respond to pollution
accidents from any source as an important objective.

Followingthel9S9 ExxonValdezotlspill,thelMO concludedanew globalagreement, the Intemational
Convention on Oil Pollution Preparedness, Response and Cooperation (OPRC 1990). This complements the regional response agreements by emphasizing preventive measures and emergency planning
on board the vessels or facilities where accidents might occur. It covers ships, offshore units engaged
in gas oroil activities orthe loading orunloading ofoil, and seaports and oilhandling facilities, including
oil terminals and pipelines. Requirement to report pollution incidents are also strenglhened. A similar
preventive approach was taken in the 1991 Antarctic Protocol. In addition to general directives to
cooperate in contingency planning and response to environmental emergencies, its Annex IV on marine
pollution adds requirements for contingency plans for ships operating in the area, particularly ships
carrying oil as cargo, and for oilspills originating from coastal installations which may enter the marine
environment, with reference to the advice of the IMO.
These agleements recognize the need for specialized planning, communication, and response measures
and they recognize
drawing on information and capabilities worldwide
to deal with oil pollution
that such specialized capabilities are relevant for all types of incidents resulting in oil pollution of the
sea, whateverthe source. The IMO oil pollution reporting system, and its role in information seryices,
education and training, technical services, and technical assistance, is meant to support and strengthen
bothnational and regional capabilities for responding to maritime emergencies. This specialized system

-

-

has proved usefü, on an ad åoc basis, for mobilizing a response to marine pollution emergencies
originating from sources on land, for example during the 1990 Gulf war.

A different perspective on marine pollution emergencies is covered by the 1989 Intemational Convention on Salvage.It provides financial incentives for actions to protect the marine environment, in
addition to clarifying other aspects of the intemational legal regime for assistance to endangered vessels
or property at sea. The Convention requires both the salvor and the owner to prevent and minimize
damageto the environment, and itrequiresthatthe reward duethe salvortake into accountskill andeffort
applied to that end. Even if the salvage operation is unsuccessful, the treaty provides for the award
tribunal to give special compensation to a salvor who has acted to prevent or minimize environmental
damage. (For limitations of this treaty due to the contractual nature of salvage arrangements, see Plant.)
As marine pollution emergenciesfrom harmful substances increase, specialized systemsfor preparedness, communication, and response dealing with substances other than oil are likely to be necessary.
Recent agreements on the transboundary fficts of nuclear and industrial accidents take a specialized
approach like that of the IMO's oil system. The potential benefits of grouping similar substances

-

mcry warrant
whntever the type of incident causing the release into the marine environment
examinøtion, as well as the respectiye roles of a global information repositorylswitchboørd-which
can draw onworldwide expertise andtechnical capabilities-andregional cooperative arrangements.
Between emergencies, these facilities may provide advice and training to strengthen national and
r e gi onal c ap abiliti e s.
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Figure 4
Agreements Related To Marine Pollution Emergencies
Principal Marine Focus
Convention on the Protection of the Environment between Denmark, Finland, Norway and
Sweden, Stockholm (19741.
Annex Vllto the BalticConvention (1992): response to pollution incidents, which supersedesthe
1 974 Baltic Convention.

Protocol concerning Co-operation in Combating Pollution ol lhe Mediterranean Sea by Oil and
Other Harmful Substances in Cases of Emergency, Barcelona (1976).
Protocol concerning Regional Co-operalion in Combating Pollution by Oil and Other Harmful
Substances in Cases of Emergency, Kuwait (1978).
Agreement on Regional Co-operation in Combating Pollution of the South East Pacific by
Hydrocarbons and Other HarmfulSubstances in Cases of Emergency, Lima (1981), and 1983
Supplementary Protocol.
Protocol concerning Co-operation in Combating Pollution in Cases of Emergency (West and
Central Africa), Abidjan (1981 ).
Protocol concerning Regional Co-operation in Combating Marine Pollution by Oil and Other
HarmfulSubstances in Cases of Emergency (Red Sea), Jeddah (1982).
Agreement for Cooperation in Dealing with Pollution of the Norfh Sea by Oil and Other Harmful
Substances, Bonn (1 983).

Protocol concerning Co-operation in Combating Oil Spills in the Wider Caribbean Region,
Cartagena (1983).
Prnln¡nl ¡nnnorninn lìn-nnoralinn in Cnmhalinn
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Eastern African Region, Nairobi (1985).
Protocol concerning Co-operation in Combating Pollution Emergencies in the South-Pacific
Region, Noumea (1986).

lnternational Convention on Salvage, London (1989).
Accord of Cooperation for the Protection of the Coasts and Waters of the Northeast Atlantic
Against Pollution Due to Hydrocarbons or Other Harrnful Substances, Lisbon (1990).
lnternational Convention on Oil Pollution Preparedness, Response and Cooperation, London
(1990) - lnternational Maritime Organization (lMO). (OPRC)
Protocolon Cooperation in Combating Pollution ollhe Black Sea Marine Environment by Oil and
Other HarmfulSubstances in Emergency Situations, Bucharest (1992).

Major Related Agreements
Convention on Early Notification of a Nuclear Accident, Vienna (1986) - lnternational Atomic
Energy Agency (IAEA).
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Convenlion on Assistance

¡n the Case of a Nuclear Accident

or Radiological Emergency, Vienna

(1986)- |AEA.
Convention onthe Transboundary Effects of lndustrial Accidents, Helsinki (1992) - U.N. Economic
Commission lor Europe (ECE).
Convention concerning the Prevenlion of Major lndustrial Accidents (1993) - lnternational Labour

Organization (lLO) 174.
Soft Law:

ILO: Code of Practice on the Prevention of Major lndustrialAccidents (1991).
UNEP: Environmental Law Guidelines and Principles No. 2: Principles of conduct in the field of
the environmentforthe guidance of states intheconservation and harmonious utilizationof natural
resources shared by two or more states (1982).

InApril1994, anlntemationalConferenceonChemicalSafety(UNEP, WHO,ILO)decidedtoestablish
an Intergovemmental Forum on Chemical Safety and agreed on priorities for its work. These were
endorsed by the U.N. Commission on Sustainable Development in June 1994. The Forum offers a
vehicle for advancing consideration of effective preparedness and response anangements, including for
the marine environment.

In relation to contingency planning for marine pollution emergencies, an examination of the effectiveness of existing regional arrangements would be useful.

From IIICN's perspective, the adequncy of mapping of sensitive areas andvulnerable resources is of
particular concern. Agenda2l callsfor thepreparation olcoastal profiles identifying criticalareas.The
IUCN network offers specialists who could assist in such planning ønd mapping, help determine
priorities, dss¿ss potential response measures and damage, and support rehabilitation efforts. A
mechanism to expedite recourse to such specialists could be considered'rz

E. Thansboundary Damage and Damage to the Global Commons, including
Responsibility and Liability
The LOS Convention gives binding legal effect to Stockholm Principle 21 . It requires all states to ensure

that pollution from activities under their jurisdiction or control does not cause damage to the
environmentof otherstates. Inaddressing areas beyondnationaljurisdiction, itimprovesuponPrinciple
21 by requiringthem not orúyto avoidenvironmentaldamage,butalso topr¿vent the spread ofpollution
to these areas (ArticIe 194.2). This is reinforced by the requirement not to transfer damage or hazards
from one area to another (Article 195). (While "pollution" is defined in the LOS Convention (Article
1), "damage" is not.)

12.

Under the 1969 lntervention Convention, the coastal stale may consult with independenl experts, whose names
aretobechosenfromalistmaintainedbylMO. lnviewofthefactthataffectedcoastalstateinterestsincludefishing,

tourist attractions, the well-being of the coastal area, and the conservation of living marine resources and wildlife,
IUCN expertise should be included on this list.
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The LOS Convention does not articulate any detailed, substantiye norms or standørds on stúte
responsibility and liability for damage caused by pollution of the marine environment. It does support
individual responsibiliry and liabiliry through its procedural requirements, below. In relation to states,
it specifies responsibilty for fulfilling intemational obligations conceming the protection and preservation of the marine environment and liability "in accordance with intemational law". They must
cooperate in implementing any existing inûemational law, and they are to further develop intemational
rules for damage assessment, compensation, and related dispuûe settlement, as well as criteria and
procedures to facilitate compensation, such as compulsory insurance or compensation funds (Article

235). Convention provisions are without prejudice to the application of existing rules and the
development of furtherrules regarding responsibility and liability underintemational law (Article 304).

In relation to

marine pollution damage arising from marine scientific reseerch, both states and
intemational organizations are responsible and liable for damage arising from researchundertaken by
them or on their behalf (Article 263.3).

Inrelationto deep seabedmining, Conventionprovisions onliability fordamage do notexplicitly refer
to pollution damage but implicitly cover it. The 1994 Agreement requires that the Intemational Seabed
Authority concentrate on the adoption of rules, regulations and procedures incorporating applicable
standardsfortheprotectionandpreservationofthemarineenvironment(Annextothe 1994Agreement,
Section 1, Article 5.g). Damage caused by the failure of a state party or an intemational organization to
carry out its responsibilities entails liability. Joint and several liability obt¿ins when states or international organizations are acting together. Nevertheless, a state party is not liable for damage caused by
a contractor it has sponsored if it has taken all necessary and appropriate measures to secure effective
compliance by that contractor (Article 139.2; Annex III, Article 4.4). In relation to damage resulting
fromminerals operations, acontractorisliable forthe actual amountof damage caused as a resultof any
wrongful acts it has committed in conductilg operations. IE sa¡oç is truo of úre Intemation¿l Seabed
Authority in the exercise of its powers and functions (Annex III, Article 22). Pursuant to the 1994
Agreement on deep seabed mining, the operating arm of the Authority, the Enterprise, is subject to the
same obligations as contractors (Annex to the 1994 Agreement, Section 2, Article 4). Convêntion
provisions are without prejudice to the rules of intemational law as they develop (Article 139.2).

Anotner general reterence to llablllty covers srtuatrons where member states have transfþrred competence overmatters govemed bytheLOS Conventionto an intemational organization (e.g., the European
Union). The organization is responsible for failure to comply with the Convention or any violation in
respect of the competencies transfened; where responsibility as between member states and the
organization is not clearly specified, joint and several liability results (Annex IX, Article 6).
Procedurally, the LOS Convention requires states to ensure that recourse is available in accordance with
their legal systems for prompt and adequate compensation or other relief for pollution damage caused
by natural or juridical persons under their jurisdiction (Article 235.2). Moreover, nothing in the
Convention affects the institution of civil proceedings in respect of any claim for loss or damage
resultingfrom marinepollution(Article229). While theseprovisions wouldpermitaccess forforeigners
topursue damage claims inothernation's courts,thevariability amongexistinglegal systemsmaymake
pursuit of such claims difficult, time- consuming, and expensive for individual claimants.

Sovereignlmmuniry: Warshipsandothergovemmentships(andaircraft)operatedfornon-commercial
purposes enjoy sovereignimmunity regardingConventionprovisions onthe protectionandpreservation
of the marine environment (Article 236). Nevertheless, states must ensure that such craft act consistently
with the Convention, insofar as is reasonable and practicable. In exercising intemational passage rights
in the tenitorial sea, intemational straits, or archipelagic waters, the flag state's responsibility is more
explicit (Articles 31,42.5, 54).
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Institutional and Legal Developments
Intemational regimes for liability, responsibility, and compensation for ma¡ine pollution damage
emerge from the general rules of intemational law as well as treaties goveming source- specific damage,
such as nuclear facilities or maritime transport of oil or nuclear materials. Intemational compensation
funds have been established both by treaty and by industry-organtzed schemes; for example, oilspill
liability from tankers. Beyond these, few detailed rules of intemational law exist. A 1977 agreement on
oil pollution damage resulting from seabed mineral resources development covers the Baltic and North
Seas and part of the Northeast Atlantic, but it is not in force. More narrowly, several agreements on
marine pollution emergencies address the recovery of actual costs of assistance and may specify
principles for reimbursement; notably the 1990 OPRC in its Annex.
Most of the regional marine agreements urge that liability rules be formulated, but the few existing
measures are quite circumscribed. They may govem bilateral circumstances, limit coverage to actual
damage
such as property damage or impaired use, or cover damage from wrongful acts only (as with
the LOS-Convention's provisions on deep seabed mining, above). Several refer to cost recovery for
emergency assistance and encourage states to enter into more detailed bilateral or sub-regional
agreements for reimbursement.
The procedural approach to individual responsibiliry and

liability taken in the LOS Convention

is

recommended also in the Montreal Guidelines on land-bæed sources: that states ensure that recourse
is available in accordance within their legal systems for relief from pollution damage caused by those
under their jurisdiction. The 1992 Black Sea agreement provides for recourse in domestic couß as
stipulated in the LOS Convention. This approach may be considered either as interim or as supplementary to the furttrer development of intemational law. For example, the 1988 Convention on the
Regulation of Antarctic Mineral Resource Activities (CRAMRA) specified it as an interim measure for
dealing with any damage claims that resulûedfrom prospecting, before the more comprehensiveliability
regime covering exploration and development as well as prospecting had been concluded and entered

into force.
With respectto damage to the global commons or to general ecosystem health,intemational rules and
procedures are not well developed. While the definition of pollution informs the assessment of damage
and any awards, there is no widely agreed definition of environmental damage beyond direct damage
to property orimpaired use of established interests (e.g., fisheries). Noris there agreementonwho would
be responsible for pursuing such environmental damage claims. These questions were addressed in
CRAMRA, whichhasbeenset aside. Severalaspectsofthe CRAMRAruleswereintroduced inthedraft
environmental regulations for deep seabed mining. Section IV.F.
Several initiatives are underway to further develop intemational law regarding responsibility,liability,
and compensation related to marine pollution damage:
The IMOupdated its 1969 and 1971 treaties onliability and compensationforoilpollutiondamage
from vessels in 1984 and againin l992.The 1984 revisions did notachieve the necessary support,
so the 1992 arnendments lower the requirement for entry into force.

The lg8gBaselConventioncallsforthepartiestodevelopaprotocolonliabilityandcompensation
for damage resulting from the transboundary movement and disposal of hazardous wastes and
other wastes within its scope (Article 12). Work on this subject has been initiated.

The IMO Legal Committee is considering a draft Intemational Convention on Liability and
Compensation in Connection with the Caniage of Hazardous and Noxious Substances by Sea
(HNS) and hopes to complete work in 1996.
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The 1991 Antarctic Treaty Protocol on Environmental Protection calls for the parties to elaborate
rules and procedures relating to liability for damage arising from activities taking place in the
Antarctic Treaty area and covered by the Protocol (Article 16). Expert meetings have been
convened to consider this charge. IUCN is specifically charged with supporting the development
of an annex on liability to the Protocol @esolution 19.96).
The United Nations' Intemational Law Commission continues its work on intemational liability
for injurious consequences arising out of acts not prohibited by intemational law; state responsibility; liability for damage to the global commons; and liability with respect to non-navigational
uses of intemational watercourses.

Amongthe issues thatmustbe considered infurtherdeveloping intemational law regardingliability for
damage by pollution of the marine environment are how to define and assess damage to the global
commons and general ecosystem health; establishing who has the right to pursue such claims
within
and beyond national jurisdiction; liability and compensation without regard to fault; mechanisms to
assess damage and determine awards; and mechanisms for compensation. Vital to the implementation
of any law is the refinement of methodologies and procedures forvaluing species and ecosystems and
the damage they incur.

-

As an interim measure, each country could provide for recourse in accordance with its domestic legal
system for compensation or other relief for damage resulting from marine pollution caused by persons
under its jurisdiction, modeled on Article 235.2 of the LOS Convention.
preventive approachis likely to be the mostfruitful one,however,and onewhere IUCN's members
could make a substantial contribution. For it is obvious that prior environmentøl assessment and
planning, and consultation with potentially affected states, can help avaid the spread of pollution and
transboundary damage.L3 S ectio ns II I.C. and VI.D.
The

13.

This is clearly recognized as far back as a 1974 agreement among the Nordic states, the Convention on the
Protection of the Environment between Denmark, Finland, Norway and Sweden. Each contracting party must grant
acc€ss of its courts to nationals of other contracting parties - to the same extent and on the same terms afforded
its own nationals
to question the permissibility of environmentally harmful activities it proposed to undedake,
including proposed measures to prevent damage. ll damage occurs, the Convenlion also grants reciprocal access
to each party's courts/administrative authorities to pursue compensation claims. The agreement covers discharges
into watercourses, lakes, or the sea. lt also covers the use of the land, the seabed (continental shelf), buildings,
or installations in any was that may entail environmental nuisance by water pollution or any other effect on water
conditions, sand drift, air pollution, noise, vibration, changes in temperature, and other matters.

-
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Section Four. Prevention, Reduction, and
Control of Marine Pollution: Source Categories
This section explores Convention provisions goveming each of the following sources of marine
pollution: ships, at-sea dumping and wastes management, including hazardous wastes; land-based
sources and activities; offshore seabed (continental shelÐ activities subject to national jurisdiction;
airbome sources; deepseabedmining; and othernew andemerging activities. Bearinginmindthatthese
provisions were essentially agreed by the late 1970s, it concentrates on the further development of
intemational rules, global and regional, for each source.

A.

Vessel-Source Pollution (Ships)
Traditionally, ithas fallentothe flagstate to ensure thatshipsflyingits flagorofitsregistrycomply with
applicable intemational rules and nationallaw. Yetlax enforcementhas oftenfailed to yield results. The
1969 Intervention Convention was concluded to enhance a coastal state's right to protect itself from
pollution caused by foreign vessels in emergency situations. During the LOS Conference, discussions
continued over how to strengfhen protections for the coastal state.
As a result, the LOS Convention supplements the traditional rights of the flag state with the duty to ensttre
that its vessels comply with generally accepûed intemational rules and standards. In addition, it extends
coastal state standard-setting authorities, subject to intemational approval, and it grants both port and
coastal states broad rights to enforce these standards vis-a-vis foreign vessels. When rules and standards
to control pollution from vessels are referred to, the term is broadly construed to include preventing
accidents, dealing with emergencies, ensuring safety of operations at sea, preventing intentional and
unintentional discharges, and regulating the design, construction, equipment, operation, and manning
of vessels (Article 194.3.b). The Intemational Maritime Organization (IMO) is the source of "generally
accepted intemational rules and standards". The rightorduty to enforce these rules and standards under
the LOS Convention applies to all parties to the Convention, even if the flag state is not party to the
specific agreement pursuant to which the standard was established. Sections II A. and II.B.

Flag State Obligations
The Convention seeks to ensure that all vessels meet certain intemational minimum requirements for
vessel safety and pollution control. Any state may adopt more stringent national rules applicable to its
flag vessels. Flag state environmental regulations must have "at least the same effect" as generally
accepted intemational rules and standards (Article 211.2).Its measures to ensure safety at sea must
conform to generally accepted intemational regulations regarding construction, equipment, seaworthiness, andmanning, and secure observance by the crew of applicable intemational regulations conceming pollution prevention and control and vessel safety (Article 94).

Coastal State Standard-setting Rights in Offshore Zones and International Navigation Rights
The distinctions between the offshore zones established by the LOS Convention (figure /) come into
play most prominently in relation to the standard-setting and enforcement authority of a coastal state
vis-a-vis foreign vessels. Closer to shore, the coastal state may prescribe more stringent national
standards in addition to generally accepted intemational standards. Further out, that right is limited to
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prescribing generally accepted intemational standards and more stringent requirements for specif,c
areas f approved by the IMO. Even the types of intemational standards that may be prescribed by the
coastal state vary with the zone; that is, where unilateral construction standards could seriously impede
intemationalnavigation, certaintypesofunilateraldischargestandardsareconsideredlessproblematic.
(It is important to bear in mind that by prescribing standards, the coastal state may then enforce them
if a vessel voluntarily enters its ports or intemal waters or calls at its offshore terminals, and as otherwise
provided in the LOS Convention's coastal state enforcement regime, below.)
The result is that, withinp orts,rivers, and certain other internalwaters,coastal state sovereignty is not
restricted by the Convention. The coastal state may enact and enforce any environmental or safety
measure and apply it to all vessels voluntarily within its poß. This includes requirements regarding
construction, manning, equipment, and design.
When states establish particular requirements for marine pollution control as a condition of port entry,
they may enterinto cooperative arrangements with other states to harmonize the requirements (Article
211.3). When such arrangements exist, participating states in the region may collaborate to determine
whether a foreign vessel meets the requirements of the state toward which it is proceeding. Thus, when
the foreign vessel is navigating within the tenitorial sea, it must respond to the coastal state's inquiry
as to whether it is proceeding to another state in the region participating in the scheme, and if so, whether
itcomplies withthat state's port entry requirements. Suchinformationrequests may inno wayprejudice
the vessel's "innocent passage". (This provision helped set the slagefor regional port state control
r e gimes, c onsider ed b e low.)

In the territorial sea, coast¿l state sovereignty is qualified by the right of"innocent passage" for foreign
vessels. The coastal state may enact laws and regulations for innocent passage relating to marine
environmental protection, pollution control, navigational safety, and living resources conservation. This
includes discharge standards in the tenitorial sea that are more stringent than intemational rules and
standards. In designating sealanes orprescribing traffic separation schemes forforeign ships, the coastal
state must "take into accounf ' any recommendations of the IMO but is not bound by them (Article 22).
However, rules on the design, construction, manning, or equipment of ships can only be applied to
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2t1.4).
Within two areas where intemational passage rights are vital
- international straits and archipelagic
coastal state standard-setting authorities vis-a-vis foreign ships are more restricted than
sealanes
elsewhere in the tenitorial sea. The pollution control rules that bordering states may adopt are limited
to those thatgive effectto certainintemational discharge regulations (Articles 42.1.b,54), and any
sealanes and traffic separation schemes must be adopted by the competent intemational organization
(Articles41.4,53.9,21l.l).14 (The Convention defines specific regimes for"transitpassage" by foreign
ships and aircraft th¡ough and over intemational straits and for"archipelagic sealanes passage" through
and over the waters of states that qualify as "archipelaglc".) Section I.D.

In the EEZ,Ihe coastal state may adopt vessel-source pollution rules for foreign vessels that conform
to and give effect to generally accepted intemational rules and standards. Certain additional measures
may be applied by coastal states to foreign ships to protect specific areas, if approved by the IMO. These
include routing systems designed to minimize the threat of accidents and pollution damage (Article

14.

At the same time, f lag stale obligations are more explicit. All ships must comply expressly with generally accepted

international regulations, procedures, and practices regarding vessel-source pollution and safety at sea, including

the lnternational Regulations for Preventing Collisions at Sea (Articles 39.2, 54).
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2ll.l);

and more stringent intemational rules designed to protect clearly defined special areas within
theBBZthat meet certain conditions of vulnerability (Article 2lL6). These more stringent measures
may relate to navigational practices or discharges, but they may not require foreign vessels to observe
design, construction, manning, or equipment standards other than generally accepted intemational rules
and standards. In ice- covered areas, coastal States may, subject to specified criteria, adopt and enforce
unilateral rules regarding marine pollution ftom vessels (Article 234). SectionVIA.

Baselines are important because they form the outerboundary of intemal waters and the starting point
forthe delimitation of the zones beyond. Normally, the baseline is the low waterline, and intemal waters
landward of the low water line include certain bays as well as rivers, estuaries, and ports. In specific
geographic situations, baselines may be drawn that encompass quite extensive (and often vulnerable)
marine areas within intemal waters. From the perspective of coastal dumping, the effect is that
intemational rules may not apply to these areas.ls Section IV.B.

Enforcement
The following paragraphs describe the port state and coastal state enforcement authorities provided for
inthe Convention, which supplementflag state enforcement. The essentialdistinctionsbetweenport and
coastal state enforcement are that port state enforcement is not limited to violations in areas subject to
that state's jurisdiction, does not involve physical interference with navigation at sea, and is restricted
to violations of applicable international discharge standards. Coastal state enforcement refers to the right
of the state withinwhosewaters any violationmny have occurredto take action against the offending vessel.
Expanded port state enforcement rights are based on the assumptions that at-sea enforcement actions
are dangerous, expensive, and impede intemational navigation more than actions taken while a vessel
is inport, and that states have essentiallyunrestricted authority intheirports. Thus, states are givenmore
latitude to investigate possible violations and institute proceedings while a vessel is in port. However,
in specified circumstances, a flag state may pre- empt either port or coastal state proceedings as long as
it meets its environmental duties under the Convention (Article 228).

The restriction of port state enforcement to discharge standards is based on the fact that violations of
construction, manning, equipment, and design standards endure regardless of where the vessel is
located, whereas discharge violations are location-specific. Any state may take enforcement action for
the former violations when the vessel is in its ports, intemal waters, or tenitorial sea. For discharge
violations outside national jurisdiction or in the EEZ, without port state enforcement, it would be
diffrcult to initiate action.

Port state enforcement refers to the right of a state, when a foreign vessel is voluntarily in its ports or
at an offshore terminal, to undertake investigations and, if warranted, institute proceedings regarding
violations of applicable international discharge standards anywhere in the world. If the violation has
taken place within waters under another state's jurisdiction, either that state, the flag state, or a state

15.

For islands on atolls or with fringing reefs, the baseline is seaward of the low-water line of the reef. Where the
coastline is deeply indented or if af ringe of islands runs nearlhe coast, straight baselines joining appropriate points
(subject to specific conditions and requirements) are permitted. The regime of "innocenl Passage" is maintained

ininternalwaterscreatedbytheuseofstraightbaselines(Arlicle8.2).

lnthecaseolarchipe/agicstates,baselines

may join the outermost points of the outermost islands and drying reefs (consistent with specific conditions and
requirements set forth in the Convention). The regime of archipelagic sealanes passage applies to the "archipelagic
waters" within these baselines and the adjacent territorial sea. Otherwise, "archipelagic waters" have the same
status as territorial waters: the archipelagic state exercises full sovereignty and olher states enjoy the right of
innocent passage. lnternal waters may be delimited wilhin "closing lines", based on the rules for drawing baselines
that apply to non-archipelagic states. (Articles 46-54).
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damaged or threatened by the discharge violation must request that the port state intervene. (A coastal
state withinwhose waterstheviolationoccunedmay

requestthatproceedings institutedbythe portstate
be suspended and the evidence and records transmitted to it, unless the port state itself is damaged or
threatened by a discharge violation (Articles 218,219).

Coastal state enforcement refers to the right of the state within whose waters a violation may have
occurred to take action against the offending vessel.l6 The further offshore the violation, the more
limited the coastal state's enforcement authority. The more serious the incident, the greaterthe coastal
state's enforcement authority. Thus, when the responsible vessel is voluntarily within its port or at an
offshore terminal, the coastal state may inspect and institute proceedings againstthe vessel, whetherthe
violation has occurred in the ænitorial sea or theEEZ. When a violation is believed to have occurred
as the foreign vessel navigated in its tenitorial sea, the coastal state may, based on clear grounds,
physically inspect the vessel in the tenitorial sea and, if wananted, institute proceedings and detain the
vessel. In both cases, the violation in question must be of coastal state laws adopted in accordance with
the Convention or of applicable intemational rules and standards.rT
When a violation is believed to have occurred as a foreign vessel navigates in the EEZ, the coastal state,
based likewise on clear grounds, may request while the vessel is within its jurisdiction that it answer
questions aboutits identity andports of call (facilitatingportstate action at alaterportofcall). lnkeeping
with coastal state standard-setting authority ntheEEZ, the suspected violation must be of applicable
intemational rules and standards or of national laws that conform to and give effect to them. Further
enforcement actions for suspected EEZ violations may be taken by the coastal state only if the violation
has resulted in a substantial discharge causing or threaûening significant pollution, and if the vessel has
refused to give information or the information is manifestly at variance with the factual situation. In that
case, the coastal state may physically inspect the vessel. In a final stage, when there is clear objective
evidence that a violation has been committed in the EEZ ; resulting in a discharge causing or threatening
majordamage to the coastline orrelated interests, orto any resources within its jurisdiction, the coastal
state may institute proceedings and detain the vessel. (Article 220)
These specific rights are without prejudice to the right of states to take and enforce measures beyond the
tenitorial sea
DroDortionate to the actual or threatened damage
to protect their coastline or rel ated
interests from pollution due to a maritime casualty (Article 221).T\e latter provision reafflrms rights
specified in the 1969 Intervention Convention, while lowering the threshold for action from "grave and

-

-

imminent danger" of pollution to pollution "which may reasonably be expected to result in major
harmful consequences".
The right to physically inspect a foreign vessel is limited to verifying that the ship carries certificates
and otherdocuments required by generally accepted intemational rules and standards, unless these are
inadequate or there are clear grounds for believing that the vessel's condition or equipment does not
correspond to the documents (Article 226).The LOS Convention's provisions incorporate the inspection rightunderMARPOLT3|TS when avesselis inport, butexûend itoffshoreinlimited circumstances.
An additional right granted states when a vessel is in port or at an offshore terminal (under both the LOS
Convention and MARPOL nnÐ is that when the state ascertains that the vessel is in violation of
applicable intemational rules and standards relating to seaworthiness, and thereby threatens damage to

16.
17.

lt is arguesthat innocent passage may only be prevented if the vesselengages in an act ol wilful and serious
contrary to the LOS Convention, pursuant to Article 220.2 and 19.2h. [Bodansky 1991].

pllution

ln the cont¡guous zone, which may extend up to 24 nautical miles from the baseline, the coastal state may exercise
the control necessary 1o prevent and punish any infringement of its customs, f iscal, immigration, or sanitary laws
and regulalions which has taken place within its tenitory or territorial sea (Article 33).
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the marine environment, it is obligated to take administrative measures to prevent the vessel from sailing

until the violation has been remedied. (Articles 219,226) The dcvelopment of regional port stnte
inspection arrangements,below,utilizes theseprovisions as building bloclæ to strengthen enforcement
regimes.
Beyond the EEZ, enforcement is the responsibility of the flag state. (Port state enforcement authorities
apply once the vessel enters intemal waters, and coastal states may intervene in the event of a maritime
casualty, as noted above.) The flag state is obligated to ensure that an inquiry is held regarding every
marine casualty or incident of navigation on the high seas involving a ship flying its flag and causing
serious damage to the marine environment (Articles 94.7,217).
Sovereign Immuniry : The Convention's provisions regarding protection and preservation of the marine
environment do not directly bind warships or other govemment-owned or operated ships or urcrafr.
engaged in non-commercial service. Nevefheless, each state must ensure that such vessels or aircraft
act in a manner consistent with the Convention, "so far as is reasonable and practicable" (Article236).
If a ship does not comply with its tenitorial sea rules, the coastal state may require it to leave the tenitorial
sea immediately

(Article

3O). Section

lBodansky 1991; Ctramey

III.E.

ß9al

Institutional and Iægal Developments
The major treaties and other legal instruments developed under IMO auspices are not considered in any
detail in this repott. Figure 5.T\ey coverpollutionprevention, emergency response, safety of life at sea

(which includes measures forpacking, documenting, and stowing dangerous goods withthe objective
of reducing the risk of pollution), and liability and compensation for pollution damage. A related IMO
agreement, and one which received renewed attention in the wake of the ExxonValdezoilspill, govems
standards for crew training and certification (1978 Intemational Convention in Standards of Training,
Certification and Watchkeeping for Seafarers (STCW)). The IMO is taking steps to ensure that these
different agreements and related mandatory codes and guidelines are integlated to serve both maritime
safety and pollution prevention.

The safety of fishing vessels is covered by the 1977 IltrlO Intemational Convention for the Safety of
Fishing Vessels (Torremolinos), revised by a 1993 Protocol. In its revised form, it explicitly provides
for port state control, whereby contracting parties ensure that non-parties do not receive more favorable
treafnent. A revised STCW is expected to be adopted in 1995, containing a separate instrument on
standards for crew training and certification on flshing vessels. The Intemational Labour Organization
(LO) is responsible for treaties on the welfare of seafaren. These agreements clearly affect safety and
thus pollution prevention.
Regular meetings at the IMO continually review the implementation of these agreements, develop new
legal instruments, and update existing ones. These "generally accepted intemational rules and standards" are effectively incorporated to the LOS Convention as they enter into fotce. Section ILC . Witlìin
the IMO, the Marine Environment Protection Committee (MEPC) is responsible for coordinating IMO
follow-up to Agenda 21. Numerous calls for action in Agenda 21 lend support to initiatives already
underway. ForasummaryofmajorlMOinitiativesrelatedtoAgendn2l,seeNollkøemper1993.Other
regular reviews are noted infootnote 2.

In an innovative exercise of the nght of port state control, several European countries concluded a
non-binding Memorandum of Understanding on Port Ståte Control in Paris n l982.Its purpose is to
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Figure 5
Agreements Related to Vessel Source Marine Pollution
Princlpal Marine Focus
lntemationalConvention on Load Lines, London (.l966), and 1988 protocol
- lnternational Maritime Organization (tMO). (LOAD LTNES)
lntemational Convention on Civil Liability for Oil Pollution Damage, Brussets (1969),
and 1976, 1984, and 1992 Protocols - lMO. (CLC)
lnternational Convention relating to lntervention on the High Seas in Cases of Oil pollution
Casualties, Brussels (1969), and 1973 Protocot- tMO. (|NTERVENT|ON)
Convention relating to Civil Liability in the Field of Maritime Carriage of Nuclear Material,
Brussels (1971) - lMO.
lnternational Convention on the Establishment of an lnternational Fund lor Compensation for
Pollution Damage, Brussels (1971), and 1976, 1984, and 1992 protocols - lMo. (FUND)

oil

Convention on the lnternational Fìegulations for Preventing Collisions at Sea, London (1972)

- rMo. (coLREG)

lnternational Convention for the Prevention of Pollution from Ships and its 1978 Protocot,
London - lMO. (MARPOL 73/78)

AnnexV -

Annex I
Annex ll
Annex lll
Anñéx lV

OilDischarges.
Noxious Liquid Substance Discharges.
HarmfulSubstances in Packaged Form and Containers.
Séwáge Disõharges.

GarbageDischarges.

lntemational Convention for the Safety of Life at Sea, London (1974),
and 1978 and 1988 Protocols - (lMO). (SOLAS)
Annex lv Io lne öatÌrcÇonvenlton: Prevention ol pollut¡on from ships, Helsinki (1992),
which supersedes the lg74 Baltic Convention.
Convention on Limitation of Liability for Maritime Claims, London (1976) - lMO.
Merchant Shipping (Minimum Standards) Convention (1976)
- lnternational Labour Organization (lLO) 147.

lnternational convention for the safety of Fishing vessels, Tonemolinos (1977),
and 1993 Protocol- lMO.
lntemational Convention in Standards of Training, Certification and Watchkeeping for Seafarers,
London (1978) - lMO. (STCW)
U.N. Convention on Cond¡tions for Registration of Ships, Geneva (1986) - lMO.

Convention Concerning Seafarers'Welfare at Sea and in Port (1987) - ILO 169.
Annex lV to the Antarctic Protocol: Prevention of Marine Pollution, Madrid (1991).
Draft lnternational Convention on Liability and Compensation in Connection with the Carriage of
Hazardous and Noxious Substances by Sea (1996). (HNS)
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Enforcement:
Memorandum of Understanding on Port State Control (Europe), Paris (1982).
Vina del Mar Agreemenli Lat¡n American Agreement on Port State Control (1992).

Memorandum of Understanding on Port State Control in the Asia Pacific Region (1993).
Soît Law: (See also figures 4 and 6.)

tMO: lnternational Dangerous Goods Code, IMO Assembly Resolution 4.81(lV),27 September
1965.

IMO: lnternational Code for the Construction and Equipment of Ships Carrying Dangerous
chemicals in Bulk, Resolution Msc.4(¿18)' 17 June 1983'
IMO: lnternational Code forthe Construction and Equipment of Ships Carrying Liquefied Gases
in Bulk, Resolution MSC.5(,18), 17 June 1983.
tMO: General Provisions on Ships Routeing, IMO Assembly Resolution A.572(14), Nov. 1985.
IMO: Guidelines for Vessel Traff ic Services, IMO Assembly Resolution A.578(14), 20 Nov. 1985.

IMO: Guidelines for the Designation of Special Areas and the ldentification
Sensitive Sea Areas, IMO Resolution A.720(17), 6 November 1991.

of

Particularly

IMO: lnternational Safety Management Code for the Safe Operation of Ships and for Pollution
Prevention (1993).

Malor Related Agreements

Aircraft:

Convention on lnternational CivilAviation, Chicago (1940) - lnternationalCivil Aviation
Organization (ICAO).

reinforce flag state responsibilities, not replace them. The parties undertake to inspect atarget25Vo of
the vessels voluntarily entering their ports each year to determine whether they are in compliance with
specified intemational treaties. The results are entered in a computeized databank, shared among the
members and with flag states, a¡rd deficiencies reported to the IMO. In this way, substandard ships may
be detained until serious problems are remedied and future ports of call made aware of any deficiencies.
Inspections cover technical requirements as well as "the human element" govemed by IMO treaties
(MARPOL T3T\,SOLAS, STCW, COLREG, LOAD LINES), as well as ILO t¡eaties on standards for
seafarers. In 1993, the member States of the European Union announced a common policy on maritime
transport to improve enforcement in waters under their jurisdiction. Among other measures, it
strengÍhens port state control.
endorsed regional port state control
arrangements and, together with the secretariat of the Paris Understanding, has actively supported the
development of such arrangements. Drawing on a U.S. Coast Guard database, it is working on an
intemational ship information database targetting substandard ships. Regional agreements were
concluded inSouthAmeri cainlgg2andinthe AsiaPacific regionin 1993. Substantialprogresshasbeen
made on a Caribbean agreement, and discussions continue in several other regions. Further developments with respect to inter-regional exchange of port state control data are expected.

As a result of the European experience, the IMO in 1991
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There are many worthy initiatives related to vessel-source pollution control that may be pursued in the

IMO and, in some cases, regionalfora.These ínclude:
further specification of laws and regulations that møy be eructed by the coastal state regarding
innocent passage in the territoriøl seø
- that would be considered consistent with the
Convention's requirement that they not hamper "innocent passage"

in order to protect the marine environment, contol pollution, and conserve living resources.
[Bodanslq 1991]
further speciftcation of laws and regulations that may be enacted by states bordering congested
internntional straits and archipelagic states to prevent and control pollution, consistent with
Conyention regimes on international passage rights;
international agreement on special precautionary measures and documentøtion for nuclearpowered ships and ships carrying nuclear or other inherently dangerous or noxious substances
engaged in innocent passage, as contemplated in Article 23 of the LOS Convention;t8 See also
Section IV.B.

further specification of øppropriate navigation practices, ships' routeing measures, reporting
mensures, and vessel traffic service systems, as well as procedures for international øpproval of
mandatory application of these mectsures, in conjunctionwith:
further development and application of concepts for protecting vulnerable marine and coastal
areas from maritime activities, including ice-covered areas [Nolllcaemper 1993, "Reports"
(MEPC 1992 and 1994), Peetl. Sections VI.A. and VI.B.
collective establishmentamongtheArctic rim nations of requirementsfor navigationinArctic and
sub-Arctic waters, based on Article 234; Section VLB.

designation of the Arctic as a "special erea" pursuant to the MARPOL73\78 annexes; Sections
VLA. andVI.B.

further development of coastal and port state enforcement authorities, including coastal state
enforcement of møndatory navigøtion practices and routeing measures; [Bodansþ 1991,
Nolllcaemper 19931 Section VI.A. and Yl.B. and
the development and extension of cooperative port state conffol anangements in other regions.

B. Dumping and Wastes Management
The LOS Convention's provisions on dumping (deliberate at-sea disposal of wastes) are reinforced by
the more speciflc 1972 Convention on the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter (London Convention), which in tum is supplemented by several regional dumping
agreements. Figure6.TheLondonConventionwasdevelopedinparallelwithpreparationsforthe

1972

Stockholm Conference. Of major concem at the time was the disposal of radioactive wastes and other
haz ardous substances in intemational waters beyond the then narrow band of coastal state jurisdiction.
The LOS Convention significantly extends coastal state standard-setting and enforcement authority
throughout IheEEZ and with respect to dumping on the continental shelf.

18.

The IMO Assembly adopted in 1993 a Code of Practice on the Safe Carriage of lnadiated Nuclear Fuel, Plutonium
and High-Level Radioactive Waste in Flasks on Board Ships.
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It was understood during the LOS negotiations thatthe global rules and standards referredto as minimum
standards for national dumping laws were those set forth in the London Convention. States are also
encouraged to establish regional rules. Every party to the LOS Convention must enact and enforce
measures that are no less effective than the London Convention, even if it is not a party to the London

Convention.
The LOS Convention and the London Convention both prohibit the dumping of wastes or other matter
withoutthe express priorapprovalofgovemmentauthorities, through apermit. TheLondon Convention
contains a "black list" of Annex I substances that may not be dumped at sea (e.g., high-level radioactive
wastes, persistent plastics, mercury); a "grey lisf ' of Annex II substances that may be dumped, subject
to strict controls and a special permit; and Annex III criteria for determining whether other substances
may be dumped at sea, pursuant to a general permit. Under the LOS Convention, permitting and
enforcement authority (forvessels and aircraft) extend to the flag state orstate of registry and to the state
in whose tenitory (and tenitorial sea) the matter is loaded, as with the London Convention. They also
extend to the state whose fixedorfloatingplatforms arebelievedto be engaged in dumping and atwhose
offshore terminals loading of wastes occurs. In addition, the LOS Convention requires the express prior
approval of the coastal state for dumping in the territorial sea, EEZ, or onto the continental shelf.
(Articles 210,216) Moreover, before dumping is permitted, the coastal state is required to consider the
matter with other states which, by reason of their geographical situation, may be adversely affected
(Article 210.5).

Institutional and Legal Developments
The London Convention has evolved substantially since 1972. This report will not consider that
evolution in detail. Recent developments include decisions to prohibit the ocean disposal of low-level
radioactive wastes and ocean incineration of industrial wastes and sewage sludge, effective February
20 1994; and to prohibit ocean dumping of industrial wastes, effective December 31, 1995. (Ocean
incineration of noxious liquid wastes by the parties effectively terminated in 1991, when the last
incineration vessels were taken out of service.)
In its long{erm strategy, the London Convention contemplates a multi-media assessment, where at-sea
disposal would be assessed in comparison with land-based options and risks, as contemplated in Article
195 of the LOS Convention. Such an analysis of altemative impacts, hazards, risks, and costs entails a

good deal of information and sophisticated comparisons. Today, there is increasing support for
prohibitions on dumping, combined with strategies to minimize the generation of wastes.
For the most part, the regional agreements do not elaborate substantially on the 1972 Convention.
Certain decisions at the regional level, however, have set the pace forparties to the London Convention;
for example, the decision in the Northeast Atlantic to ban ocean incineration of industrial wastes. On
the other hand, the bans adopted pursuant to the London Convention are not always reflected at the
regional level, several reglons are not covered by agreements, and many states are not parties to the
London Convention. With the entry into force of the LOS Convention, the London Convention
requirements become binding on all contracting parties of the LOS Convention, even if they are not
parties to the London Convention.
The regional agreements have evolved in one interesting respect
their geographic scope. As the
dumpingofnoxious andhazardousmaterials inintemational watershas increasinglybeenbroughtunder
control, concem over coastal dumping of dredged materials and domestic and municipal wastes has
grown. (Globally, over 80Vo of dumped materials result from dredging, most of it associated with
operations to keep harbors, rivers, and other watenvays from silting up. IGESAMP 1990] This material

-
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Figure 6
Agreements Related to At-Sea Dumping and Wastes Management
Including Nuclear Contamination
Principal Marine Focus
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter,
London, Mexico City, Moscow, Washington (1972)- lnternat¡onalMaritime Organization (lMO).
Annex ll to the Northeast Atlant¡c Convention on the prevention and elimination of pollution by
dumping or incineration, Paris (1992), which supersedes the I972 Oslo Convention on dumping.
Annex V to the BalticConvention: exemptions f rom the general prohibition of dumping of waste

and other matter in the Baltic Sea Area, Helsinki (1992), which supersedes the 1974 Baltic
Convention.

Protocolfor the Prevention of Pollution ol lhe Mediterranean Sea by Dumping from Ships and
Aircraft, Barcelona

(1

976).

Protocol for the Protection of the Soutñ Pacific Region by Dumping, Noumea (1986).

Annex lllto the Protocolon Environment Protection to the AntarclicTrcaty: Waste Disposal and
Waste Management, Madrid (1991).
Protocol on the Protection ol lhe Black Sea Marine Environment Against Pollution by Dumping,
Bucharest (1992).
Draff lnternational Convention on Liability and Compensation in Connection with the Carriage of
Hazardous and Noxious Substaqces by Sea (199S). (HNS)

Nuclear/Radioactlve Contamination

:

Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and Under Water,
Moscow (1963).
Treaty forthe Prohibition of Nuclear Weapons in Latin America. Mexico City (1967), and Protocols.
Treaty on the Prohibition of the Emplacement of Nuclear Weapons and other Weapons of Mass
Destruction in the Seabed and the Ocean Floor and in the Subsoil Thereof , London, Moscow and
Washington (1971).
South Pacific Nuclear Free Zone Treaty, Raratonga (1985), and Protocols.
Protocol for the Protection of the Soufh East Pacífic against Radioactive Pollution, Paipa (1989).

Malor Re¡ated Agreements
Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, Basel (1989).
Convention on the Ban of the lmport into Af rica and the Control of Transboundary Movement and
Management of Hazardous Waste Within Africa, Bamako (1991).

Convention on Civil Liability for damage resulting from activities dangerous to the environment
(covers dangerous substances; facilities for wastes treatment, incineration recycling, and handling; and genetically modified organisms and other micro-organisms), Lugano (1993) - Council
of Europe.
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Draft Nuclear Safety Convention (covering civilian land-based nuclear power plants) and proposed internationalconvention on the safety of radioactive waste management - IAEA.
Soît Law:

IMO: General Guidelines for Classification of Substances to Annexes I and ll to the London
Dumping Convention, 26 October 1979.

IMO: Guidance for the Application of Annex lll to the London Dumping Convention. Resolution
LDC.17(8), 24 February 1984.
IMO: Guidelines forthe Application

of

lhe Annexestothe Disposalof Dredged Material, Resolution

LDC.23(10), 17 October 1985.

UNEP: EnvironmentalLaw Guidelines and Principles No.8: Cairo Guidelines and Principles for
the Environmentally Sound Management of Hazardous Wastes (1987).

UNEP: Environmental Law Guidelines and Principles No. 10: London Guidelines for the
Exchange of lnformation on Chemicals in lnternationalTrade (1987).

IMO: Revised lnterim Technical Guidelines on the Controlof lncineration of Wastes and Other
Matter at Sea (1988).

IAEA: Code of Practice on lnternationalTransboundary Movement of Radioactive Waste (1990).
IMO: Code of Practice on the Safe Caniage of lrradiated Nuclear Fuel, Plutonium and High- level
Radioactive Waste in Flasks on Board Ships (1993).

may contain serious accumulations of pollutants.) The early dumping agreements did notcover internøl
waters,land'ward of the baselines, Section I7.4. States were more concemed with foreign vessels
dumping furtheroffshore, and they were wary of intemational rules intruding into areas where national
sovereignty was absolute. To tackle these new concems, the 1992 Baltic and Northeast Atlantic
agreements expressly coverdumping in intemal waters. Proposals to amend the London Conventionto
include intemal waters are currently under consideration, and the issue is beginning to be considered in
the Mediterranean regional forum. In addition, the effects of dredging on coastal areas is a subject
increasingly encompassed in the regional framework agreements and in protocols on land-based
sources ofmarinepollution, below. Movingseaward,thehighlevelof concemamongthe SouthPacific
countries overthe dumping of nuclearwastes, combined withthe configurationof the islands' 200-mile
zones, produced a dumping agreement (198ó) extending beyond IheF,F,Zto coverthe pockets of high
seas that are surrounded by the islands' F,EZs.
I

The discussion of a long-term strategy for wastes marugement within the context of the London
Convention, growing concern with coastal dumping, and emphasis today on pollution prevention all
lend support to an integrated approach to wastes reduction, management, and disposal. This would
entail consideration of wastes generated on land that may be dumped at seø; wastes canied out to sea
by rivers,tides andcurrents;wastes depositedincoastal landfills ormarshesfromwhichpollutants are
leached into the marine environment; orwastes receivedinpoftfrom ships. Anintegrated approachis
reinforcedby the duty setforthintheLOS Convention,andreiteratedinmost oftheregionalagreements,
not to transform one type of poilution into another (Article 195).
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Hazardous Substances and Nuclear Contamination
The process for assessing the hazards and risks of substances that may stress the marine environment
was formalized with the implementation of the London Convention and MARPOL 73178. T\e
Intemational Atomic Energy Agency (IAEA) is responsible for assessment of radioactive matterunder
the London Convention, and GESAMP developed the hazard profiles used for chemical substances
transported by sea, pursuantto the MARPOL73178 Annexes. As a result, thousands of substances that
may be disposed of at sea or transported by sea have been classified in relation to their effects on the
marine environment. These profiles today inform (l) the deliberate disposal of hazardous and toxic
wastes at sea, regulated by the dumping agreements; (2) maritime transport of hazardous substances and
substances derived from normal ship operations, regulated by IMO treaties on vessel safety and
pollution control; and (3) efforts to eliminate and reduce pollution from land-based activities, where
toxic and haz.ardous substances have generally been given priority, below.
The effect of the LOS Convention's provisions on navigational safety and vessel-source pollution is to
require Convention parties to adopt measures no less effective than generally accepted intemational
rules and standards regarding the transport, discharge, or dumping of hazardous materials. They also
permit coastal and port states to enforce those standards, and permit coastal states to establish more
stringent requirements for specific areas if approved by the IMO, with which foreign vessels must
comply The Convention reqrr!¡es that in exercising "ituocent passage" in tle terntona-lsea., foreign
ships carrying nuclear or other inherently dangerous or noxious substances and nuclear-powered ships
carry documents and observe special precautionary measures established for such ships by intemational
agreements (Article 23).

The 1989 Basel Convention on the Control of Transboundary Movements of Hazardous Wqstes and
Their Disposal represents the final link in agreements goveming hazardous substances. It govems
import and export of such \ryastes, as well as passage through third countries. ln general, it promotes
minimizing the generation of hazardous wastes, disposal in the state in which they were generated, and
the responsibility of this "state of origin" fortransport and disposalthatdoesnotendangereitherhuman
health or the environment. Radioactive wastes covered by other intemational control systems (e.g.,
London Convention) are excluded from the scope of the Basel Convention. There are proposals to amend
the London Convention to prohibit waste exports to non-parties [UNGA: LOS 1993].
At the regional level,the African Bamako Convention supplements the Basel Convention. The Black
Sea Convention suggests that a protocol may be adopted on the transboundary movement of hazardous
wastes and any illegal traffic therein. This issue has been discusssed in the context of the Wider
Caribbean, Kuwait, Pacific, and Mediterranean regions as well. In Antarctica, the 1959 Treaty prohibits
the disposal of aqy radioactive waste in Antarctióa and, pursuant to Anncx III of the 1991 Protocol,
establishes a"cradle-to-grave" system forthemanagementof wastesgeneratedinAntarctica. The Basel
Convention prohibits the export of wastes within its scope to the Antårctic Treaty area for disposal.
Underthe 1991 Arctic Strategy,hazardous substances and radioactivity are amongthe sixpriority action
areas.

InrelationtotheLOS Convention, theBaselandBamako Conventionspreservethe standard-setting and
enforcement rights of coastal and port states regarding vessel-source pollution and dumping, together
with the exercise by ships and aircraft of intemational navigation and overflight rights. Coastal state
obligations to protect and preserve the marine environment in offshore zones are reinforced by the B asel
Convention's requirements for environmentally-sound management and disposal of hazardous wastes
and other matter at the national level and with respect to any transboundary movements.
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The threat of contamination as a result of nuclear activities has long been a particular concem of the
intemational community. Agreements banning underwater weaporìs testing and seabed emplacement
of nuclear weapons were concluded decades ago. More recent agreements on accidents at nuclear
facilities address planning and response for pollution emergencies and related liability. These instruments clearly encompass pollution of rivers and coastal areas. Under the London Convention, the
disposal into the seabed and subsoil of wasûes or other matter (read "radioactive") has generally been
considered "dumping". Current proposals would formally amend the Convention to include the
sub-seabed. The decision to ban ocean disposal of low-level radioactive wastes in 1994 supplements the
Convention's original "black-listing" of high level radioactive wastes.

At the regional level, it is in the South Pacific, where nuclear testing and the risks to human health and
the environment have been real considerations, that the regional marine agreement explicitly calls for
measures to prevent, reduce, and control pollution from the storage of toxic and haz ardous wastes and
from the testing of nuclear devices, and prohibits the storage of radioactive wastes or other radioactive
matter. Both Pacific agreements ban seabed burial of radioactive wastes or other radioactive matter
(1989 South EastPacific Protocol on radioactive contamination, 1986 South Pacific Convention). The
Bamako Convention, unlike the Basel Convention, includes radioactive wastes, bans all at-sea dumping
of wastes covered by the Convention, including in intemal waters, and in addition bans all seabed and
sub-seabed disposal of such wastes. Further guidance on the transboundary movement of radioactive
wastes was adopted by the IAEA in 1Ð0. Revelations n 1992-93 about the dumping of radioactive
wastes in the Arctic have given added impetus to the Arctic Monitoring and Assessment Program,
sponsored under the auspices of the Arctic Stratetgy.
The network of agreements for dealing with the risks of pollution by haz ardous and toxic substances is
far from complete, as considered by the U.N. Commission on Sustainable Development at its 1994
meeting. It endorsed the decisions of the Intemational Conference on Chemical Safety (Stockholm,
April 1994) to establish an Intergovernmental Forum on Chemical Safety and certain priorities for
cooperative action. These include expanding and accelerating intemational assessment of chemical
risks and information exchange on toxic chemicals and risks; measures to strengÍhen national
capabilities for dealing with such risks a¡rd illegal traffic in dangerous products; improved delineation
and coordination of responsibilities among govemments as well as intemational organizations having
responsibility for chemical safety; and promoting harmonized classification and labelling of chemicals.

An easy-to-øccess and reliable database on toxic ønd hazardous substances, their risks and pathways
related to the marine environment, and appropriate prevention and response measures would make an
important contributionto reducingmarinepollutionfromsuch substances.The InternationalForum on
Chemical SafeU has the potential to promote awell-functioning, integrated dntabase(s) and referral
system for governÌnents and international agencies as well as non- governmental actors. It should
specifically address the needs ofmarinepollutionpreyentionaswellaspollutionof other environments.

SectionN.A. onspecialprecautionary measuresfor nuclear-poweredships or ships
carrying nuclear or other hazardous substances, and on requirements for Arctic navigation.

See suggestions at

C. Land-Based Sources and Activities
fails to convey
land-based sources of marine pollution (LBSMP)
The unfortunate "catchws¡d"
the full scope of contributing factors from inland and coastal activities. As noted in Section III.B., the
concept of marine pollutionis being reþrmulatedto encompass the broaderimplications of marine and

-

-

57

United Nations Convention on the

law

of the Sea: A Framework for Marine Conservation

coastal degradation and the health of marine ecosystems. In the context of "land-based" contributions,
Agenda 2l has influenced a reformulation to "land-based activities", in order to capture all of the

following:
pollutiondischargeddirectlytothe seafrompointsources, suchas outlets forindustrial wastewater
or sewage treament plants, or other pipelines and conveyances carrying, for example, domestic
wastewatel;
diffrrse, non-point sources, or "run-off' that flows directly into the sea, such as motor oils or
agricultural chemicals washed into the sea by rainwater, or untreated sewage;
all point and non-point sources that contribute to pollution canied by rivers, estuaries, canals, and
other watercourses, including underground watercourses, into the sea;
sediments resulting from land erosion and land use practices in upstream and coastal areas; and

the deposition into the marine environment of most airbome pollutants. (The LOS Convention
considered pollution from or through the atrnosphere separately from land- based sources, but the
LBSMP agreements have subsequently encompassed, at a minimum, air pollution emitted from
sor-ìrces on land and, in some ca.ses, from offshoe facilitie,s S4e "Airhnr44 $nryrq4s" belou¡\
The LOS Convention requires states to cooperate in formulating and elaborating intemational rules,
standards, and recommended practices and procedures forthe preservation and protection of the marine
environment (Article 197). Every state must implement and enforce rules and standards specified in
intemational agreements to which that state is a party, such as a regional agreement or protocol
("applicable intemational rules", Article 213). In addition, national laws and regulationsmusttake into
account other intemational rules and standards or recommended practices and procedures (Article
207.l). Thelattermay include non-binding global orregional guidelines thathave received widespread
endorsement. States must endeavor to harmonize their policies, specifically at the regionnl level
(Articles 207 .3, 123). Uniquely forland-based sources of marine pollution, states, in seeking to establish
global and regional rules, are permitted to take into account "the economic capacity of developing states
and theirneed for economic development" (Article 2O7.4). "Characteristic regional features" may also
be taken into account whenever rules are developed at the regional level (Articles 197 ,2O7 .4). Sections

IIA.

and ILB.

The thrust of the LOS Convention's provisions may be interpreted today in light of developments
associated with the 1992 Rio Conference and recent intemational environmental agreements; that is,
new and non-traditional approaches responding to differing socio-economic and geographic circumstances may be preferred to uniform global standards, and they may alleviaûe the concem that imported
standards and practices from the North could stunt national growth in the South. Coupled with extemal
assistance, higher national and regional standards may be achieved. Sections I.C. and VII.

Institutional and Legal Developments
Humanunderstandingof the scope of LBSMPhas evolved significantly since UNCLOS m completed
these texts. The LOS Convention emphasizes efforts to minimize the release of toxic, harmful, or
noxious substances, especially those which are persistent (Article 207.5). This remains essential. But
there is a fargreater appreciation today of the extent and seriousness of diffuse, non-point sources, toxic
or otherwise, and in particular of the significant contributions made by inland/upstream and airbome
sources. Upstream land use and agricultural practices may significantly alter dynamic coastal processes

58

Section Four
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and ecosystems. In the coastal zone, the growing intensity of human activities has heightened
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global ocean assessments TGESAMP 1982, 19901 underscored these issues. Figure 2.
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The UNEp Goveming Council in 1982 identified LBSMP as one of tfuee priorities forthe development
of environmental law. Following expert group meetings from 1983 to 1985, the Goveming Council
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adopted the Montreal Guidelines for the Protection of the Marine Environment Against Pollution
in
programs
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Figure 7
Agreements Related to Land-Based (and Airborne) Sources of Marine Pollution
Principal Marlne Focus
Annex I to the Northeast AtlanticOonvention on the prevention and elimination of pollution from
land-based sources, Paris (1992), which supersedes the 1g74 Paris Convention on tand-based
sources.

Annex lll to the BalticQonvention: criteria and measures concerning the prevention of pollution
from land-based sources, Helsinki (1992), which supersedes the tgz¿ aàn¡c Convention.

Protocolforthe Protection of the Mediterranean Sea against Pollution f rom Land-Based Sources,

Athens (1980).

Protocolforthe Protect¡on of the Soufh-East Pacificaga¡nst Pollution from Land-Based Sources,

Quito (1983).

Protocol forthe Protection of the Marine Environment against Pollution f rom Land-Based Sources,
Kuwait (1990).

Protocolon Proteclion of the Black Sea Marine Environment Against Pollution from Land Based

Sources, Bucharest

(1

992).

Malor Related Agreements
AnnexllltotheProtocolonEnvironmentalProtectiontothe AntarciicÏreaty: WasteDisposaland
Waste Management, Madrid (1991).
Sea-Level Rise:

u.N. Framework convention on ctimate change, New york (1992). (Fccc)
Airborne Pollution:
Chicago Convention on lnternationalCivilAviation (1994) - lnternat¡onalCivilAviation Organiza-

tion (ICAO).

Convention on Long-Range Transboundary Air Pollution, Geneva (1979), and protocols on
monitoring {19j}4), sulphur (1985/1994), n¡trogen oxides (1988), and volatite organic compounds
(1991) - U.N. Economic Commission for Europe (ECE). (LRTAP)
Convention for the Protection of the Ozone Layer, Vienna (1gg5).
Protocolon Substances that Deplete the Ozone Layer, Montreal (1987).

U.N. Framework Convention on Climate Change, New york (1992). (FCCC)
Soît Law:
WHO/FAO Codex Alimentarius, regarding slandards for food products, including fish.

WHO: Guidelines for Drinking Water Quality.

UNEP: Environmental Law Guidelines and Principles No. 7: Montreal Guidelines for the
Protection of the Marine Environment against Pollution from Land-Based Sources (19g5).

FAO: lnternational Code of Conduct on the Distribution and Use of Pesticides (198S).
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Framework Convention on Climate Change (FCCC): In the context of developing strategies to
mitigate and adapt to sea level rise, the FCCC and the regional marine agreements may reinforce each
other. Efforts to protect vulnerable ecosystems, such as coral reefs and mangroves, not only enhance
environmental and habitat protection but also strengthen coætal baniers to sea level rise. Under the
Climate Convention, special atûention is to be given to small island developing countries and developing
countries with low-lying coastal areas (Article 4.8). Emphasis is also given to promoting conservation
and enhancement of sinks and reservoirs of greenhouse gases, including oceans and coastal and marine
ecosystems (Article 4. l.d).
The progress achieved on LBSMP at the regional level falls

far short of what

is desirable.2o Several
regions are not covered, and implementation of existing agreements has been slow. In some regions,
untreated domestic and industrial wastes are disposed directly into the sea and into rivers flowing to

the sea; in others, point sources are contolled but efforts to reduce non-point sources such as
agricultural run-off are only beginning. National laws are usually limited in scope or unenforced, and
veryfew countries have tackled non-point sources.lUCN members couldcontribute substantially to the
improvement of existing LBSMP agreements and the conclusion of new ones. In theWider Caribbean,
a decision to negotiate a protocol on LBSMP was approved in December 1994.
IUCN has supported a "regional seas" rype of agreement in the Arctic Ocean, specifically to control
land-basedsources of pollution(Resolution 19.97).The governments involvedin the Arctic Strategy are
considering the development of further legal instruments.
The exchange of informationømong regions andnations ß inadequate,withrespect to sourcesandrisks,

inventory and assessment techniques, environmental planning and monitoring strategies, clean
technologies andproductionprocesses,and other practical measures to prevent andreducemørine and
coastal degradation andthe circumstances inwhich they are appropriate.lt is only recently in the 1992
Baltic and Northeast Atlantic agreements that clean production alternøtives have been adopted and
efforts launched to develop a harmonized approach to best available technology and best management
practices. Cosreffectiye monitoring and assessment techniques to improve the availability of reliable
information on non-point sources are urgently needed. An improved system for exchøngingielevant
information among nations and regions is critical. Sections VII and VIII.
The 1995 IINEP meeting and related regional efforts on LBSMP offer a "wedge" of opportunity to
promote integrated approaches to the prevention, reduction, and control of pollutionlwastes affecting
the marine and coastal envirownent, including appropriate approaches to integrated coastal and
watershedmanagement.That is ,where individual pollutants or coastal development questions may lead
to narrowly focused nntional laws or international agreements, the cumulative effects of nutrients,
contaminants,andsedimentsmanifestedincoastalareasmøy offer ahandleformore effectivepollutionl
wastesmanagement strategies andfor assessmentandplanning of coastaland.watershedactivities that
takes account of impacts on marine ecosystems. They møy also permit an integrated approach to

20.

Growing interest in several regions in free trade agreements offers opportunities (and pitfalls) to advance
environmental protections (marine and coastal, lreshwater, air). The 1994 meeting of ASEAN Ministers for the
Environment adoptedtargets andtimetablesto achieve harmonized ambient airand riverqualitystandards, bearing
in mind the governments' 1992 decision to establish an ASEAN Free Trade Area. The Strategic Plan of Action
contemplates the ultimate establishment of long-term goals for coastal water quality. IASEAN: Strategic Plan] ln
the Wider Caribbean, the ¡mpetus for regional collaboration on LBSMP stems in part from regional free trade
initiatives and possible participation in NAFTA. [Kimball 1995;UNEP: Appropriate Approaches 1994].
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land-based (including airborne), coastal, and offshore sources of marine pollution.2l Moreover,
integrated approaches facilitate the identification of priority actions for implementøtion. Sections

VI.C., VI.E., and VIII.
An integrated approøch to the ca'uses of marine and coastal degradation, through inventory,monitoring, and assessment, can help identify priority actions. In this respect, the Arctic Environmental
Protection Strategy appropriately links monitoring and assessment with the action program for

pollutioncontrol.TheNorthSeaTaskForce offers another example of ausefulmechanismfor assisting
decision-makers determine priorities.22 Section

VIIL

An integrated approach to coastal area planning and management, based on techniques and processes
updated regularly with lessons leamed, is essential. LBSMP provides the legal context for this
management approach. IUCN has already made substantial contributions in this iegard and should
continue to refine appropriaûe approaches, drawing on its members' worldwide experience and
expertise. [Pemetta and Elder (IUCN 1993)l IUCN has urged govemments to develop global networks
to enhance management capacity and training to maximize sharing between nations and regions
regarding experience, research, and technical information on integrated management of coastal, shallow
sea, and marine environments and resources (Resolution 19.46).
That the 1995 UNEP meeting is explicitly tasked with identifying criteria for assistance projects in
relation to the broad scope of land-based activities.This has the potential to influence significantly how
major donors take these concerns into account and establish priorities. Section VIII.

D.

Offshore Seabed (Continental ShelÐ Activities Subject to
National Jurisdiction
TheLOS Conventionrequirescoastal statesto adoptlaws andregulationstoprevent, reduce, andcontrol
pollution of the marine environment arising from or in connection with seabed activities subject to their
EEZ and continental shelfjurisdiction, and from artificial islands, installations and structures undertheir
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standards emerge, national rules must be no less effective. States must endeavor to harmonize their
policies, specifically at the regional level (Arncles 208.4, I23). A state must also enforce any rules and
standards specified inintemational agreements to which thatstate is aparty, such as a regional agreement
or protocol ("applicable intemational rules") (Article 214).

21.

An experts meeting on LBSMP in the Wider Caribbean Region in March 1994 recommended that the proposed
protocol encompass all point and non-point sources, including pollution reaching the marine environment through
airborne deposition and freshwatercourses and pollution from coastal development. lt recommended also that the
protocol include discharges from offshore structures within national jurisdiction, consistent with MARPOL73178;
provide that riparian nations cooperate to ensure the lull application of the protocol in shared watercourses; and
ensure that special area and species designations in the region are reinforced by control measures for land-based
sources. The term "special area" is understood to encompass designations pursuant to MARPOL 73178 and the
regional protocol on protected areas and wildlife. Some of the experts took the view, because dumping is closely
related to management and disposal of land-based wastes, particularly in island states, that it should be addressed
in a regional instrument (consistent with the London Convention), either as an annex to the protocol or in a separate
instrument. Others took the view that dumping was more appropriately dealt with through the London Convention.

[UNEP:Report 1994, Annex lVl.

22.

The interplay between international legal instruments and the policies and practices of international assistance
agencies has long been recognized. The Montreal Guidelines are noted to have influenced the World Bank's
Guidelines on Marine and Coastal Pollution. [UNEP: The Montevideo Programme 1991].
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Figure 8
Agreements Related to Marine Potlution from Continental Shelf/Offshore Seabed Activities

Prlnclpal Marlne Focus

Annei lll to the Northeast Attantic Convention: prevention and elimination of pollution from
offshore sources, Paris (1992) , which supersedes the 1974 Paris Convention'

Annex Vl to the BatticConvention: prevention of pollution from off shore activities, Helsinki (1992),
which supersedes the 1974 Baltic Convention'
Convention on Civit Liability for Oil Pollution Damage resulting from Exploration and Exploit4ion
of Seabed Mineral Resourôes @orth Sea, Battic Sea and Northeast Atlantic), London (1977).

protocolconcerning Marine Pollution Resulting f rom Exploration and Exploitat¡on of the Continental Shelf, Kuwait (1989).

Soft Law:
UNEP: Environmental Law Guidelines and Principles No. 4: Offshore Mining and Drilling (1982).

7:

Montreal Guidelines for the
Environmental Law Guidelines and Principles No.
protection of the Marine Environment against Pollution from Land-Based Sources (1985).

UNEp:

IMO: Guidelines and Standards for the Removalof CIfshore lnstallat¡ons and Structures on the
Continental Shelf and the Exclusive Economic Zone (1989)'

IMO: lnternational Safety Management Code for the Safe Operation of Ships and lor Pollution
Prevention (1993) - applies to mobile offshore units.

The coastal state's obligations regarding offshore structures include advance notice, the possible
establishment of safety zones around them, and permanent waming of their existence. Any abandoned
or disused structures must be removed to ensure safety of navigation and with due regard to fishing and
the protection of the marine environment (Articles 60, 80). In view of possible interference with or
hazârds to navigation, the LOS Convention contemplates that generally accepted intemational standards
may be established by competent intemational organizations regarding removal and safety zones. It also
givês particular emphasis to minimizing pollution from installations and devices used in offshore seabed
ãctiviiies, with attentionto measures designed to prevent accidents and deal with emergencies, to ensure
the safety of operations at sea, and to regulate the design, construction, equipment, operation, and
manning of such installations and devices (Article 194.3.c). "Dumping" is defined to include any

deliberate at- seadisposalof wastes orothermatterfromplatforms orotherman-made structures,
as the deliberate disposal of man-made structures (Article 1'5'a).

as

well

Institutional and Legal Developments
jurisdiction

The intemational dumping agreements coverfixed orfloatingplaforms withincoastal state
operating forthe purpose of deliberate at-sea disposal (and treatment) of wastes, as well as any deliberate
Oisposat at sea of .an-made structures such as offshore platforms. The discharge at sea of wastes and
poùution, including sewage and garbage, incidental to or derived from the normal operation of fixed or
floatingplatforms is coveredinpartbyMARPOL 73178 (whichincludes them inthe definitionof ships).

Neither the London Convention nor MARPOL 73n8, however, covers the discharge of harmful
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substances or the disposal of wastes or other matter directly arising from, or related to the exploration,
exploitation, and associated offshore processing of seabed mineral resources. Nevertheless, MARpOL
73178 Amex I requires drilling rigs and other fixed or floating platforms engaged in such activities to
comply with certain oil discharge requirements, in particular in special areas @egulation 2 l ). Response
to marine pollution emergencies, including thosefrom offshorefacilities, is considered in Section III.D.

UNEP has developed two relevant sets of guidelines: those on offshore oil and gas drilling within the
limits of national jurisdiction (1982) and the Montreal LBSMP Guidelines (1985). The latter address
marine pollution from activities on offshore fixed or mobile facilities to the extent that they are not
covered by other intemational agreements.

ln 1989, the IMO adopted non-binding Guidelines and Standards for the Removal of Offshore
Installations and Structures on the Continental shelf and in the EEZ.23 They are intended to guide states
in implementing LOS Convention articles 60 and 80. The bottom line is that such structures are to be
removed, but certain criteria are set forth for determining whether an offshore structure may be left in
place, includingforuse as anartificial reef. Therules covermaintaining abandoned rigs, andtechniques
for dismantling strucfures in an environmentally- sound manner.
The regional agreements cover pollution from seabed activities in the same general manner as the LOS
Convention. Figure S.Supplementary agreements of twotypeshavebeenconcluded. These distinguish
offshore minerals development (specifically, oil and gas development) from other types of se-abed
activities. The 1980 Mediterranean LBSMP Protocol covers fixed structures other than those used for
minerals exploration and exploitation, and a new protocol to govem offshore minerals development is
likelytobeadoptedbytheendof 1994.The lgTSKuwaittreatycoversfixedormobileoffshorefacilities
serving purposes other than exploration and exploitation of the seabed/continental shelf in its 1990

LBSMP Protocol, while offshore oil and gas development is addressed in a 1989 protocol. Tlne 1992
Northeast Atlantic and Baltic agreements cover, in annexes, discharges and emissions from offshore
installations and pipelines related to oil and gas activities. The Baltic agreement requires the entire
removal of abandoned or disused rigs.

In effect, responsibility for the progressive development of intemational rules and regulations on
pollutionfrom offshore facilities is abitmurky. Thedischarge of wastes andpollutionfromthe operarion
of offshore facilities that are not engaged in minerals development may be considered Uy ttre lVfO. It
appears unlikely, however, that furttrer work on global rules and standards wilt be undertaken, unless
they are related directly to maritime safety. Follow-up at the regional level is more likely, and more in
keeping with the Los convention's emphasis on regional harmonization.
further development of international requirements and guidance for facilities engaged in offshore
minerals development and processing is needed. As new agreements are formulated, it may be usefut
to consider the 1989 Kuwait agreement on offshore seabed minerals activities,for two reasons. First,
based on the definition of pollution, measures are required to prevent, reduce, and control marine
pollutionfrom aII possible sources,including,importantly, airborne sources suchasflared gas. Second,
by narrowing its focus to the oil and gas industry, the Kuwait agreement specifíes detailed rules and
practices tailored to the activity and encompasses such associøted activities as garbage, sewage, ønd
relatedwastewater genereted by thefacility; marine debris resultingfrom operations; amoored tanker
used temporarily for oil storage; and arry at-sea treatment or pipeline transport to shore. Requirements
include a detailed plan showing intended chemical use and possible risks; prior envirownental impact
assessment and advance circulationfor comment to other contracting parties; as well as contingency
The

23.

Resolution 4.672(16), 19 October 1989. These do not apply to installations used for carrying out deep seabed
mining activities in the area beyond national jurisdiction, which are subject solely to ruleJ, regulatíons, and
procedures to be adopted by the lnternational Seabed Authority (Article 147).
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plans and equipment to minimize the risk of accidental pollution and respond promptly to pollution
emergencies. The removal of offshore installations in the interests of fishing and safety of navigation
is also providedfor.

Inthe Arcttcregion,andbearing inmindtheArctic EnvironmentalProtectionStrategy,lUCN has urged
Arctic governments to adopt strict guidelines to manage and control offshore development (Resolution
19.97).
As the rypes and uses of offshore structures increase
plants, ports, airports, and recreational facilities

artificial reefs and mariculture to power

-from consideration should be given to the most
-further
from these structures. This should include sector- and

effective means of addressing pollution
activity-specific measures and at the same time ensure that the cumulative impacts of offihore and other
activities are taken into account in any sub-region or region. Sections VI.E. and VIIL

E.

Airborne Sources: Vessels, Aircraft, Land-Based Sources,
and Offshore Facilities
The LOS Convention covers pollution of the marine environment from or through the aÍnosphere.
States are required to adopt and enforce laws and regulations to prevent, reduce, and control such
pollution applicable to national airspace and to ships and aircraft flying their flag or of their registry.
These rules must take into øccount intemationally-agreed rules and standards and recommended
practices and procedures, and they must implement applicable intemational rules and standards. For
vessels and aircraft, applicable intemational rules and standards are developed by the IMO and the
Intemational Civil Aviation Organization (ICAO), respectively. (Articles 39.3,54,212,222).

Institutional and Legal Developments
TheIMOhas consideredmeasuresto reduceairpollutionfromshipssince l98S.Itestablished a working
group in 1990 to develop agreed measures, which include targets and timetables for reducing emissions
from ozone-depleting CFCs, halons, exhaust gases, and volatile organic compounds that result from
ships' fuels, machinery, and cargo handling operations. Emissions from at-sea incinerøtion have also
been addressed, but as a result of recent decisions under the intemational dumping agreements, these
will be curtailed. Section IV.B. A new annex to MARPOL 73178 onairpollution from ships is expected
to be completed in 1994.
For aircraft emissions, ICAO has since 1981 established worldwide uniform certification procedures,
based on common testing standards, to ensure that aircraft engines conform with agreed emissions
levels. In accordance with Lhe 1944 Chicago Convention on International Civil Aviation, ICAO
standards are consideredmandatory overthe high seas. Subjecttonotificationto ICAO, membernations
within national territory may deviate from these standards.
The regional marine agreements do not cover airbome pollution from ships and aircraftz, presumed
dealt with in IMO and ICAO. All of the regional agreements cover airbome pollution from sources on
land. Figure 7. Tltese sources may be included in the definition of LBSMP (e.g., 1974 Baltic; 7992
Northeast Atlantic); included in an article or a protocol dealing with LBSMP (1978 Kuwait; 1980
Mediterranan Protocol; 1982 Red Sea; 1983 Southeast Pacific Protocol; 1992 Black Sea Protocol); or
covered in separate articles on airbome pollution from land, as in the LOS Convention (1981 West and
Central Africa; 1983 Caribbean; 1985 East Africa; 1986 South Pacific).

24.

The 1992 Black Sea agreement does apply to ships and aircraft, but merely references generally accepted
international rules and standards. The 1981 West and CentralAfrican agreement covers all "pollution resulling f rom
or transported through the atmosphere".
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Regarding implementation under the regional agreements, however, very little has been done. A
technical annex to the Meditenanean LBSMP protocol on atmospheric pollution, developed with
assistance from the World Meteorological Organization (WMO), was adopted in 1991. In Europe,
protocols to the 1979 Convention on Long-Range Transboundary Air Pollution (LRTAP) specify
requirements for reducing land-based emissions of sulphur, nitrogen oxides, and volatile organic
compounds. These effectively coverland-based sources of marine pollution. Since 1988,land-based air
pollution inputs to the Baltic Sea have been monitored underthe LRTAP monitoring progr¿ìm. In 1993,
the contracting parties to the Baltic Convention decided to improve the availability of reliable data on
the amounts of harmful substances carried to the sea by air, as a basis for agreeing on efforts to minimize
these sources of marine pollution.
In a few cases, the regional agreements cover airbome pollution from activities taking place in offshore
areasunder nationaljurisdiction, such as offshore oil development. Thus, the Caribbean, EastAfrican,
and South Pacific agreements expressly cover "discharges into the atmosphere from activities under
their jurisdiction" (emphasis added). The 1992 Northeast Atlantic treaty includes in LBSMP those
sources associated with man-made structures in offshore areas undernational jurisdiction, but expressly
excludes offshore facilities used for hydrocarbon exploration or exploitation. The protocols goveming
the exploitation of offshore seabed resources clearly have the potential to cover air emissions, as
considered in the previous section.

Framework Convention on Climate Change (FCCC): To the extent that greenhouse gas emissions
contribute to airbome pollution of the marine environment, strategies developed under the FCCC to
prevent and reduce those emissions will correspondingly benefit the marine environment. Strategies
developed pursuantto oceanlaw agreements forvessels orother sources will contribute to the objectives
of the FCCC.

Montreal Protocol on Ozone Depletion: As noted in relation to the use and consumption of CFCs on
vessels, strategies developed under the ocean law agreements may contribute to the implementation of
the Montreal Protocol, and vice-vena.
particular vehicle used to address airborne sources of marine pollution ¡s /¿ss important than
ensuring that the impacts of airborne emissions on the mørine environment øre taken into account. The
regional agreements on land-based sources should incorporate specific únnexes on airborne sources,
and emissions from offihore facilities of all types should be addressed.
The

Airborne sources should be inventoried to determine their extent and priorities for actions v¿.s- ø-vis
other sources. The national inventurtes of greenhouse gas emissions calledfor under the FCCC offer
a useful toolfor identifying emissíons that mdy affect the marine environment.

R

Seabed

Mining Beyond National Jurisdiction

The Intemational Seabed Authority is the organization through which states parties to the LOS
Convention regulate seabed minerals exploration and exploitation, in accordance with the 1982
Convention as modified by the 1994 Agreement. The Authority's primary organs are a plenary
Assembly and a 36-member Council. The Assembly's plenary powers are in large measure exercised
by the Council.
The 1994 Agreement calls for an evolutionary approach to the establishment ofthe Authority, in keeping
with its functional needs. During the period before any interest in commercial exploitation emerges, the
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Authority is encouraged to concentrate on, among other things, adopting rules, regulations, and
procedures incorporating applicable standards for the protection and presewation of the marine
environment, promoting marine research, with particular emphasis on research related Ûo the environmental impact of mining activities, and monitoring relevant technology developments, especially those
relating to marine environmental protection (1994 Agreement, Annex, Section 1, Article 5).
The 1994 Agreement also provides that applicants seeking contracts must submit an assessment of
potential environmental impacts and a description of a program for oceanographic and baseline
environmental studies. The Authority is to elaborate rules on these matters (1994 Agreement, Annex,
Section 1, Article 7). States are obliged to promote intemational cooperation and programs for scientific
and technical training, technical assistance, and research in marine science and technology and marine
environmental protectionrelatedto deep seabedmining (1994 Agfeement, Annex, Section5, Article 1.c.).

EnvironmentalRules:4l5-memberLegalandTechnicalCommissionisresponsiblefordraftingand
revising specific rules on prospecting, exploration, and exploitation, and for advising the Council on
legal, technical, and environmental matters. Its members must include individuals qualified in
protection of the marine environment, and its recommendations must take into account the views of
recognized experts on marine environmental protection (Articles 163, 165). Among the rules, regulations, and procedures to be adopted by the Authority are those to prevent, reduce and control pollution
and other hazards to the marine environment, including the coastline; to prevent, reduce, and control
interference with the ecological balance of the marine environment; and to protect and conserve the
natural resources of the deep seabed and prevent damage to the flora and fauna of the marine
environment. Particular attention is to be paid to the need to protect against harmful effects of activities
such as drilling, dredging, excavation, disposal of waste, and construction and operation ormaintenance
of installations, pipelines, and other devices related to such activities (Article 145; Annex III, Article
17.1.b.xii).
Several of the Authority's responsibilities relevant to environmental protection are unique for an
international organization. These include therightto issueemergency orders, whichmay include orders
forthe suspensionoradjusÍnentof operations to preventserious harmto the marine environmentarising
out of deep seabed mining (Article 162.2.w); and the right to disapprove areas for exploitation in cases
where substantial evidence indicates the risk of serious harm to the marine environment (Article
162.2.x).
and Technical Commission is charged with recommending to
an environmental monitoring program. The
and coordinating the implementation of

Environmental Monitoring: The Legal

the Council
purposes ofthe program are to observe, measure, evaluate, and analyze, on a regularbasis, the risks or
effects of marine pollution caused by seabed exploration orexploitation, based on recognized scientific

-

-

methods; to ensure that existing regulations are adequate; and to ensure that existing regulations are
complied with (Article 165.2.h). It must also prepare assessments of the environmental implications of
seabed exploration and exploitation, and its draft rules must expressly take these implications into
account (Article 165.2.d and Ð.

In accordance with the Authority's rules and their contract tetms, deep seabed mining operators must
transfer to the Authority data deemed necessary and relevant for the Authority to exercise its powers and
functions. While protections for proprietary data are provided ,"datanecessary for the formulation by
the Authority of rules, regulations and procedures conceming protection of the marine environment and
safety, other than equipment design data, shall not be deemed proprietary" (Annex III, Article 14).

Compliance: While deep seabed mining operators must comply with the terms of their contract, states
are responsible for taking all measures to ensure that the contractors they sponsor comply with these
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contract terms (Articles I39 , 153 .4). Every state must adopt laws and regulations to prevent, reduce and
control pollution of the marine environment from exploration and exploitation in the intemational
seabed area undertaken by vessels, installations, structures and other devices flying its flag, of its
registry, or operating under its authority. These requirements may be no less effective than intemational
rules, regulations and procedures provided for in the convention (Article 209).

The Authority exercises such control over exploration and exploitation activities as is necessary to
secure compliance with the Convention and its own rules and contracts, and it may inspect relevant
installations(Articles 153.4,153.5,162.2.1,162.2.2,215).Ithastherighttoinstituteproceedingsbefore
the Sea-Bed Disputes Ctramber of the Intemational Tribunal for the LOS in cases of non-compliance
(Article 162.2.u); and the right to recommend measures to be taken following decisions rendered by the
Sea-Bed Disputes Ctramber- forexample, sanctions in the form of monetary penalties or suspension
or termination of contract rights (Article 162.2.v: Annex III, Article 18). It falls to the Legal and
Technical Commission to make recommendations to the Council on these matters (Article 165.2).
Prospecting and Processing: The Authority's primary functions are related to on-site exploration and
exploitation of mineral resources on the deep seabed. Nevertheless, its environmental mandate is
somewhat broader, and for certain purposes extends to prospecting (preliminary to exploration and
exploitation), andtoprocessingof seabedmineral resources above amine site. The Conventionrequires
a written undertaking that a prospector will comply with the Convention and relevant rules onprotection
of the ma¡ine environment, and accept verification by the Authority of that compliance (Annex III,
Article 2). The flag staûe is required to supervise and enforce prospector compliance with relevant
environmental provisions of the Convention. In relation to shipboard processing, the Convention
provides for the Authority to adopt mles to protect the marine environment from harmful effects
immediately above a mine site with respect to minerals derived from that mine site, "taking into account
the extent to which harmful effects may directly result from drilling, dredging, coring and excavation
and from disposal, dumping, and discharge into the marine environment of sediment, wastes or other
effluents" (Annex III, Article 17.2.Ð. A sponsoring state or a flag state may impose more stringent
environmental orotherlaws and regulations oncontractors sponsoredby itorships flying itsflag (Annex
III, Article 21.3). Other"generally accepted" international rules and standards goveming vessel safety
and pollution control also apply.

Conservation of Seabed Mineral Resources: The LOS Convention calls for seabed mineral resources
to be developed in an orderly and rational manner, and, "in accordance with sound principles of
conservation, the avoidance of unnecessary waste" (Article 150.b). While this provision was in part
intended to protect the financial interests of countries that produce the same minerals on land, it
nevertheless provides a basis for avoiding unnecessarily wasteful practices, such as high-grading.

Institutional and Legal Developments
Absent unanticipated changes in demand and supply, deep seabed mining is not expected to become
commercially feasible for at least another two decades. It is therefore unlikely that detailed rules and
regulations, including environmental regulations, will be adopted for some time. When the LOS
Convention was concluded in 1982, Conference Resolution I established a Preparatory Commission for
the Inæmational Seabed Authority and the Intemational Tribunal for the Law of the Sea, whose mandate
includedthepreparationof draftrules and regulations to enable the Authorityto commence its functions.
(Annex I to the Final Act of the Conference). The Preparatory Commission met twice a year, beginning
in 1983. Its final meeting takes place coincident with the first meeting of the Assembly of the Authority

in

1995.

The Preparatory Commission refined a number of draft rules on the protection and preservation of the
marine environment. Its final report was adopted in August 1994, including draft rules on protection and
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preservation of the marine environment. The draft rules in some cases elaborate substantially on
Convention provisions; for example on environmental impact assessment and liability. They also draw
on national legislation, incorporating the concept of "reference zones" from the United States, which
would be used to assess and monitor environmental impacts. Yet they are in no way definitive, and the
Authority need only take them into account when it adopts the final rules (1994 Agreement, Annex,
Section 1, Article 16). For an assessment of these rules, see Nollkaemper 1991.

G. New and Emerging Activities
In its effort to establish a comprehensive framework for ocean activities, the Convention includes
references designed to anticipate new uses. These include provisions on the use of technologies and the
introduction of nø,v or alien species (Article 196). Several developments have taken place regarding the
introduction of new or alien species. SectionVIA.

The issue of biotechnology from living marine resources within and beyond national jurisdiction is
addressed to some extent by the Biodiversity Convention . Section VI .8.
The coastal state has sovereign rights not only forthe purposes ofexploring and exploiting the natural
resources of the EEZ and continental shelf, but also regarding other activities for the economic
exploitation and exploration of the zone, such as the production of energy from water , currents, and

winds (Article 56), artificial reefs, or offshore instøllations and structures used for mariculnre.
Requirements for marine environmental protection would be covered by the general obligations under
the Convention, as well as provisions goveming offshore installations and structures, including
pollutionfrom them (Article 194.3.d,208,214):theirremoval (Articles 60, 80); and accidentprevention
and response (Article 194.3.d). Thus, the Convention provides for the further development of national
and intemational law in relation to other economic activities. Section IV.D.

Pollutionfrom mariculture activities is a matter of increasing concern.These issues moy be linked to
the introduction of new or alien species, including genetically-modified organisms. Whether further
internntional guidance is needed could be considered. Section VI.B.
Marine scientific research is to be conducted in compliance with all relevant regulations adopted in
conformity with the LOS Convention, including those forthe protection and preservation of the marine
environment (Articles 240.d, 194.3.d, 263).
States have the duty to protect objects of an archaeological and historical nature found at s¿ø and to
cooperate for that purpose, without prejudice to other relevant intemational agreements and rules of
intemational law (Article 303). Within the contiguous zone (out to 24 n.m.), coastal state approval is
required for removal of such objects from the seabed. All such objects found in the seabed beyond
national jurisdiction are to be preserved or disposed of for the benefit of mankind as a whole, with
particular regard to the preferential rights of the country of origin, of cultural origin, or of historical and

archaeological origin (Article 149).

In 1986,the tlnitedStates sought internntional supportfor its designation of theTitarnc as amaritime
memorial, and the development of international guidelines regarding research, exploration, and, if
appropriate, salvage. The possibility of international community designation of protected sites beyond
national jurisdiction is raised in Section VI.B . Any salvage operations of this rype should be guided by
assessment of possible adverse impacts andminimizing environmental damagefrom salvage, Section
III.D.
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Section Five. Protection, Conservatiotr, and
Management of Marine Living Resources
Within and Beyond National Jurisdiction,
and Related Dispute Settlement
This section covers Convention provisions on the protection, conservation, and management of marine
living resorÌrces. It first examines the framework of principles and obligations established, including
dispute settlement, and then tums to the species-by-species approach taken in the Convention.
Provisions onprotected øreas and species,particularly at the regional level, are considered in Section

vI.

A. The LOS Convention

Framework

The provisions of the LOS Convention regarding marine living resources establish basic obligations for
states to protect, conserve, and manage these resources, in areas both within and beyond national
jurisdiction. They also serve as the basis for the development of more specific regional and global
fisheries agreements, including current discussions in the U.N. Conference on Straddling Fish Stocks
and Higtrly Migratory Fish Stocks. The Convention defines the rights and obligations of coastal states
and of states f,shing on the high seas, and it establishes principles for the progressive development of
intemational and national law. Its general conservation and management obligations are reinforced by
specific requirements and criteria found in other inûemational agreements, global and regional, as well
as recommended practices and procedures. ln tum, intemationally-agreed measures are reinforced
through the LOS Convention- as they attain the status of "generally recommended" standards. Both
national measures forF,F,Z resources and high seas conservation measures are to take into account arry
generally recommended intemational minimum standards, whether subregional, regional, or global
(Articles 61.3, 119.1). As dispute settlementproceedings are invoked to interp¡et and apply LOS
Convention provisions, the decisions will be informed by the LOS Convention itself and by these more
specific standards and criteria.
The LOS Convention expressly calls for further intemational agreements regarding straddling stocks,
higtrly migratory stocks, anadromous stocks, and catadromous stocks, and for high seas fisheries in
general (Articles 63, &, 66, 67, 118). A1l such agreements must be compatible with the object and
purpose of the LOS Convention. They may not affect the application of the basic principles of the
Convention, nor the enjoyment by other states of their rights and the performance by other states of their

obligations (Article

31

1).

Areas Under National Jurisdiction: In considering marine fisheries issues, it is important to bear in
mind that 9OVo of the world's fish harvest comes from areas within national jurisdiction. The LOS
Convention grants coastal states sovereign rights and management authority over marine living
resources within theF,F,Z. These rights are subject to obligations to properly conserve and manage the
resources, and obligations to cooperate in managing resources that migrate through other states' EEZs
and/orthe high seas. They are also subject to resource- sharing arrangements, or"optimum utilization",
discussed below.

United Nations Conyention on the Law of the Sea: A Framework for Marine Conservation

Withrespectto enforcem¿ntinthese areas, the coastal state's laws andregulations arevirtually absolute.
The coastal state may require catch and effort reports, vessel position reports, arrangements for coastal
state observers on board foreign vessels, and other measures. The coætal state may board, inspect, arrest,
initiate judicial proceedings against, and fine offending vessels/crew, subject to prompt release of
vessels upon the posting of a reasonable bond or other security. Imprisonment and other forms of
corporal punishment are not permitted (Articles 62.4,73).
The conservation ol marine living resources is not an explicit obligation of the coastøl støte within
where the resources are subject to absolute coastal state
internal waters and the tetitorial seø
relation
species
anywhere on the continental shelf, discussed below.
nor in
to sedentary
sovereignry
Nevertheless, several regional and global agreements on protected marine species already qualify

-

-

coastal state rights, as do the LOS Convention's requirements on marine pollution.

In addition,

measures takento conserve EEZmarine living resources øre likely to benefitresources landward of the
EEZ.The progressive development of international environmental law reinforces each state's obligø-

tions to conserve natural resources, including the Biodiversiry Convention insofar as threats to
maintaining the variabiliry of species arise. Section VI.B.

High Seas: The LOS Convention reaffirms the traditional rule that all states have the right for their
national to engage in fishing on the high seas. At the same time, it introduces critical qualifications on
this right by making it subject to specific treaty obligations; coastal state rights, duties, and interests
regarding straddling stocks and stocks that migrate beyond its EEZ; and the duty ûo cooperate in
conserving andmanaginghighseaslivingresources.Inaddition, allstates havethe dutytotake measures
necessary to conserve high seas living resources, in accordance with the scientific/conservation basis,
discussed below. (Articles 116, ll7, 1 I 8, I 19).
The Scientific/Conservation Basis

In exercisingitsBBzmanagement and consewation responsibilities, the coastal state must take into
account t}lre "best scientific eyidence available to it" (Article 61.2). The same requirement applies on
the high seas (Article 119). In both cases, all states participating in a fishery are obliged to contribute
and exchanse on a rezularbasis-throuqhcompetentinternational organizations- available scientific
information, catch and effort statistics, and other data relevant to conservation (Articles 61.5, 119.2).
Conservation measures fot EEZ and high seas resources must be designed to maintain or restore
populations of harvested species at levels which can produce the maximum sustainable yield (MSY),
qualified by relevant enyironmental ønd economic factors. Qualifying factors include the special
requirements of developing states, fishing pattems, the interdependence of stocks, and any generally
recommended intemational minimum standards, whether subregional, regional, or global. All states'
conservation measure must also take into consideration the effects on species associated with or
dependent uponhawested species, "with a view to maintaining or restoring populations of ... lsuch]
species above levels at which their reproduction may become seriously tfueatened" (Articles 61.3 and
61.4,I19.1). Affected species would include seabirds and marine mammals as well as other fish. The
LOS Convention thus gives expression to the concepts emerging in the late 1970s that conservation
measures for marine living resources should take into account environmental factors and predatorlprey
relationships that affect sustainable yield. The emphasis on single species management, based solely on
MSY, was beginning to erode.
The LOS Convention's provisions on pollution control support the treaty's conservation objectives.
First, the definition of pollution encompasses harm to living resources and marine life as well as
hindrance to fishing. Second, the over-riding obligation of each state to protect and preserve the marine
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environment also requires, at a minimum, responsible fishing. Third, all states are obliged to take
measures to prevent, reduce, and control marine pollution necessary to proûect and preserve rare or
fragile ecosystems and the habitat of depleted, threatened, or endangered species and other forms of
marine life (Article 194.5). Fourth, pollution measures must avoid the introduction of new or alien
species, which may cause significant or harmful changes to the marine environment (Article 196.1).
These provisions effectively link the scientific bases and criteria developed for dealing with marine
pollution with those for the conservation of marine living resources. Sections IIIA., III.B., and IILC.

Dispute Settlement
Disputes concemingy'shing beyond, the EEZare subjectto compulsory, binding settlementprocedures.
Otherfisheryagreementsmayprovidethatdisputes amongpartiesbe submittedto theLOS Convention's
compulsory, binding procedures. If they do not, itmay still be possible, among states parties to the LOS
Convention,to invoke theLOS Convention'scompulsory, bindingprocedures fordisputes arisingunder
these agreements. Even if the offending state is not formally bound by a particular regional agreement,
the LOS Convention's compulsory, binding procedures might be invoked against any party to the LOS
Conventionto enforce the LOS Convention's high seas duties to conserve and cooperate in conservation
measures, and related environmental obligations. Those obligations may be violated in situations where
an uncooperative harvesting state is undermining conservation measures agteed on a regional basis.
Regarding EùZfisheries,thecoastal state is notobligedto submittobinding settlementany dispute over
its sovereign rights or their exercise. This includes any dispute over the coastal state's discretion to
determinethe allowable catch,to determinethe surplus available foroptimumutilization,to allocatethat
surplus to other nations, or to establish terms and conditions in its fisheries laws and regulations.
Disputes oyer related law enforcement activities by the coastal ståte may also be exempted from
compulsory, binding procedures (Articles 297 .3, 298. l.b).

In th¡ee situations, a coastal state may be obliged to enter into conciliation procedures (compulsory
conciliation), the results of which are not binding. Compulsory conciliation may be invoked when it is
alleged that a coastal state has manifestly failed to comply with its obligation to ensure thatBEZlivng
resources are not seriously endangered; when a coastal state has aöitrarily refused to determine the
allowable catch and surplus available; orwhen a coastal state has arbitrarily refused to allocate to a state

any surplus

it

has declared to exist. The reports

of fisheries conciliation commissions are to

be

communicated to appropriate intemational organizations (Article 297 .3),which enhances the opportunities for widespread dissemination of the results and the progressive development of national and
intemational law and practice. Sectionll.B. This procedure, and the dissemination of results, will likely
impose substantial pressure on the states involved to conform to the non-binding recommendations of
the conciliation commission.

B.

International Obligations, Species by Species
Recognizing that different categories of species behave differently, the LOS Convention takes a
species-specific approach, distinguishing the respective rights, duties, and interests ofcoastal states and
other states to cooperate in the following management situations:
species that occur entirely

within anEEZ;

stocks that occur in more than one EEZ (transboundary straddling stocks), and stocks that occur
both within anEEZ and on the adjacent high seas (commonly called sfraddling stocks);
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highly migratory species like tuna, which range widely overvast expanses of the ocean within and
beyond many EEZs;
anadromous species like salmon, which spawn in freshwaûer and spend most of their

life at sea;

catadromous species like eel, which spawn at sea but spend most of their life in freshwateq and

marine mammals, where coastal states or a competent intemational organization may prohibit,
limit, or regulate exploitation more strictly than warranted for conservation alone; that is, grcater
protection may be afforded these species.

EEZ Fisheries: The coastal state is responsible for conserving and managing its EEZ living resources
to ensure that they are not endangered by over-exploitation. Coastal state conservation measures must
meet the scientific/conservation basis cited above, with the added qualiñcation to MSY of the
"economic needs of coastal fishing communities".
The other obligation of a coastal state with respect to EEZ living resources under its jurisdiction is that,
in principle, it must share any surplus with other interested states when it does not have the capacity to
harvest the entire allowable catch. This principle of "optimum utilization" is intended to ensure that
available resources are not hoarded by coastal states. Specific guidance exists to enhance the rights of
land-locked countries and "geographically disadvantaged states" (e.g., those unable to claim an EEZ of
theirown) to participate, on anequitable basis, inthe exploitation of apart ofthe surplus of coastal states'
EEZliving resources in the same sub-region or region (Articles 62,69,70,71,72).ln practice, these
provisions give the coastal state wide discretion to determine which species may be caught in its EEZ,
the allowable catch of those species, its own capacity to harvest the species, and thus any surplus that
might be made available, as well as all regulations govemingfishing. The cooperation of the coastal state
is therefore essential in giving effect to this provision.

Transboundary and Straddling Stocks: That coastal stocks migrate between different states' EEZs
landward of 200 miles was well recognized during UNCLOS III. It was also recognized that theF,F,Z
boundary would not in all cases reflect the migrations of coastal stocks beyond 200 miles. In the first
"transboundary" straddling stock situation, the states concemed are to seek to agree on measures
necessary to coordinate and ensure the conservation ofthe resources. In the second straddling stock
situation, the LOS Convention requires that the coastal state and the states fishing the stock(s) in the
adjacent high seas seek agreement on measures necessary to conserve the stocks in the adjacent area
either directly or through appropriate subregional or regional organizations. (Article 63) To be
effective, the measures adopted for the adjacent high seas would have to be compatible with those
applied to the same stock within fhe EEZ. The respective rights of coastal states and states fishing
straddling stocks beyond theEEZ are currently under discussion in the U .N. Conference on Fisheries,

-

below.

Sedentary Species of the Continental Shelf: There is an important distinction between the living
resources of the watercolumn andthe sedentary speciesofthecontinental shelf, inthatsedentary species
such as crab, lobster, or coral belong exclusively to the coastal state; they are subject neither to
conservation nor to optimum utilization requirements (Articles 68, 77). Sedentary species are defined
as living organisms "which, at the harvestable stage, either are immobile on or under the seabed or are
unable to move except in constant physical contact with the seabed or the subsoil" (Article 77 .4).T\e
coastal state's exclusive rights over these species may extend beyond 200 miles if the coastal state can
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continental shelf beyond 200 miles. There have been recent disagreements over whether certain
species of scallop on the Canadian continental shelf beyond 200 miles meet the definition of sedentary
species and are thus subject exclusively to Canadian authority and control.

claim

a

Highly Migratory Species: Coastal states through whose EEZs these species migrate and otherstates
fishing the species must cooperate to ensure conservation and optimum utilization, both within and
beyond the EEZ; that is, throughout the range of the species. Intemational organizations are Ûo be
established for this purpose. The LOS Convention's Annex I lists the species concemed. (Article 64)
The United Staæs initially objected to the view of most coastal states that highly migratory tuna species
withintheEEZweresubjecttonationaljurisdiction. The U.S. viewwasthatany statecould fishforthese
species inothernations'EEZs, subjectto applicable intemationalagreements.In 1990,the UnitedStates
reversed this position, claiming jurisdiction over tuna in the U.S. EEZ, effeclive January 1,1992.T\e
respective rights and obligations of coastal and distant-water fishing states in relation to higtily
migratory species are currently under discussion in the U.N. Fisheries Conference, below.

Anadromous Species: Forthese species, the state within whose rivers the stocks originaûe (spawn) is
granted primary interest in and responsibility for conservation and management. Harvesting of the
stocks is permitted only within EEZs; it may not take place on the high seas. Nevertheless, in situations
where economic dislocation of another state's fishing interests would result, efforts are to be made to
agree on tenns and conditions for fishing beyond the EÈZ.lnpractice, there are no longer any high seas
f,sheries for anadromous stocks that are recognized as legitimate. when stocks migrate within the EEZ
of a state other than the state of origin, that state must coope rate with the state of origin in management
and conservation. Regional agreements are encouraged where appropriate. (Article 66)
Catadromous Species: The coastal state in whose waters these species spend the greater part of their
life cycle is responsible for them. Harvesting may occur only in the EEZ and is subject to other
Convention provisions forBBZliving resources. Where species migraûe through the EEZ of more than
one state, they are to be managed pursuant to an agreement between the states concemed, which
recognizes the special responsibility of the "host" state to maint¿in the species. (Article 67)
Marine Mammals: States are to cooperate in conserving marine mammals within EEZs and on the high
seas. Individually or through a competent intemational organization, they may grant marine mammals
greater protection than the standard applicable to other marine living resources. That is, the qualified
MSY standard represents a minimum standard, and marine mammals are not subject to "optimum
utilization" requirements. For cetaceans (e.g., whales), the particular role of appropriate intemational
organizations (e.g., the Intemational Whaling Commission established pursuant to the 1946 Intemational Convention on the Regulation of Whaling) is recognized as the means to promote their
conservation, management, and study. (Articles 65,120) SectionVlA.
Legal and Institutional Developments
The extension of coastal state jurisdiction overfìsheries led to the re-negotiation of anumberof regional
agreements on higtrly migratory species, anadromous species, and straddling stocks. Figure 9.

Numerous bilateral fishery agreements have also been concluded, as well as new agreements on

migratorymarinemammalspursuanttothe lgTgConventionontheConservationofMigratorySpecies
of Wild Animals. SectionVLB..
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Figure 9
Agreements Related to Fishing and the Conservation of Marine Living Resources
lntemational Convention on the Regulation of Whaling, Washington (1946), and 1956 Protocol lnternational Whaling Commission (lWC).
Convention for the Establishment of an lnter-American Tropical Tuna Commission, Washington

(1e4e).

(rArrc)

Agreement to Reduce Dolphin Mortality in the Eastern Tropical Pacific Tuna Fishery, La
Jolla (1992).
lnterim Convention on Conservation ol North PacificFurSeals, Washingûon (1957), and Protocols.
Convention Concerning Fishing inlhe Black Sea, Vama (1959).
lnternational Convention forthe Conservationol AtlanticTunas, Rio de Janeiro (1966), and 1984
and 1992 Protocols. (ICCAT)
Convention on the Conservationol Antarclic Seals, London (1972). (CCAS)

Convention on Fishing and Conservation olthe Living Resources inlhe Baltic Sea and Belts,
Gdansk (1973).
lntemational Convention for the Safety of Fishing Vessels, Torremolinos (1977), and 1993

Protocol- lMO.
Conventionon Future MultilateralCooperation inlhe NorthwestAtlanticFisheries, Ottawa (1978)
Convention onthe Conservation

of

AnfarctrbMaríne Living Resources, Canberra (1980). (CCAMLR)

Convention on Future Multilateral Cooperation in Norfh East Atlantic Fisheries, London (1980).
Convention for the Conservation of Salmon in the North Atlantic Ocean, Reykjavik (1982).
Eastern Pacific Ocean Tuna Fishing Agreement and Protocol, San Jose (1983).
Treaty on Fisheries Between the Governments of Certain Pacific /s/andStates and the Government of the United States of America, Port Moresby (1987).
Convention for the Prohibition of Fishing with Long Driftnets in the Soufh Pacific and Protocols,
Wellington (1989), and 1990 Protocols.
Convention on the Conservation of Migratory Species of Wild Animals, Bonn (1979). (CMS)
Agreement on the Conservation of Seals inlhe Wadden Sea, Bonn (1990).
AgreementontheConservationof SmallCetaceans ollhe BalticandNorthSeas, NewYork
(1ee2).
Agreement on Cooperation in Research, Conservation and Management of Marine Mammals in

the Norfñ Atlantic, Nuuk (1992),
Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean, Moscow
(1ee2).
Agreement for the Establishment of the lndian Ocean Tuna Agreement (1993) - FAO

Convention on the Conservation and Management of Pollock Resources inlhe Central Bering
Sea, Washington (1 994).
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Soît Law:
FAO/UNEP: Global Plan of Action forthe Conservation, Management and Utilization of Marine
Mammals (1984).

FAO: Standard Specif ications for the Marking and ldentif ication of Fishing Vessels (1989)
U.N. General Assembly Resolutions on Large-Scale Pelagic Driftnet Fishing and lts lmpacts on
the Living Marine Resources of the World's Oceans and Seas (1989, 1990, 1991).

FAO: Agreement to Promote Compliance with lnlernational Conservatíon and Management
Measures by Fishing Vessels on the High Seas (1993).

The LOS Convention affected the role of the U.N. Food and Agriculture Organization (FAO) as well,
in particular its regional fishery management commissions. As coastal states assumed fisheries
conservation and management responsibilities in EEZs, many needed additional support. In 1984, an
FAO world conference on fisheries adopted the Strategy forFisheries Management and Development
and related programs. This was followed in 1989 by an FAO decision to give higher priority to
preventing environmental degradation affecting fisheries, and actions in the early 1990s to incorporate
environmental considerations into fisheries activities, including aquaculture. IUNCED: Research Paper

No.

101

Both coastal states andthe regional agreementshave inmany cases failed to effectivelyconserve marine
resources. National efforts, whether or not supported by intemational organizations, have
inadequately addressed problems of over-fishing and over-capitalization of the fishing industry, and
they have neglected coastal habitat protection. In many states, effective enforcement is hampered by
insufficient resources. Intemational agreements also have failed to resolve disagreements over allocation among the fishing states; the respective rights, duties, and interests of coastal states vis-a-vis those
fishing on the high seas; the rights and obligations of new entrants in a fishery; effective enforcement
arrangements; and, with respect to anadromous species, the "credit" due the staûe of origin for efforts
to maintain and conserve resources through habitat protection and other means of enhancement. At the
same time, there are promising developments with respectto conservationprinciples and techniques for
enhancing compliance and enforcement.ã Several of these issues are beþre the U.N. Conference on
Fisheries, below.

living

The Ecosystem Standard: The LOS Convention's swing away from single species management to
encompass emerging concepts of the interdependence of stocks, the effects of environmental factors,
and relationships with associated and dependent species wæ a¡ticulated more precisely and forcefully

in the "ecosystem

standard" for fisheries conservation set forth

in the 1980 Convention on

the

Conservation of Antarctic Marine Living Resources (CCANfl-R). CCAMLR requires that any harvesting and associated activities must be conducted in accordance with the following principles of

conservation:

25. See the Convention

on the Conservation and Management of Pollock Resources in the Central Bering Sea (1994);

the Agreement to Promote Compliance with lnternational Conservation and Management Measures by Fishing
Vessels on the High Seas (1993);the South Pacific Forum Fisheries Agency programme for implementing the
Convention on Fisheries Between the Governments of Certain Pacific lsland States and the Government of the
United States of America (1987);lhe Conventionforthe Prohibition of Fishingwith Long Driftnets inthe South Pacific
Ocean (1989); and the Convention forthe Conservation of Anadromous Stocks in the North Pacific Ocean (1992).
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"(a) prevention of decrease in the size of any harvested population to levels below those which
ensure its stable recruiûnent. For this purpose its size should not be allowed to fall below a level
close to that which ensures the greatest net annual incremenf;

"(b) maintenance of the ecological relationships between harvested, dependent and related
populations of Antarctic marine living resources and the restoration of depleted populations to the
levels defined in sub-paragraph (a) above; and
"(c) prevention of changes or minimization of the risk of changes in the marine ecosystem which
are not potentially reversible over two or three decades, taking into account the state of available
knowledge of the direct and indirect impact of harvesting, the effect of the introduction of alien
species, the effects of æsociated activities on the marine ecosystem and of the effects of
environmental changes, with the aim of making possible the sustained conservation of Antarctic
marine living resources." (Article II.3)
The Scientific/Conservation Basis: Also pursuant to CCAMLR, a new, more cautious approach to
fisheries has evolved. Its objective is to ensure that a fishery does not develop more quickly than the
information necessary to ensure that it can and will be conducted in accordance with the ecosystem
standard. Effectively, this reverses the presumption that fisheries may proceed based on "best available
evidence". The CCAMLR approach was triggered by a proposal in the 1990s to develop a new fishery
for crab. It requires advance notification of exploratory (new) fisheries, which must include an
assessment of possible impacts on dependent and related species. Those engaged in the fishery must
submit annually a research and fishery operations plan, which is reviewed by the CCAMLR Scientific
Committee and Commission. The plan must conform with an annual data collection plan developed by
the Scientific Committee and include a descriptionof methods of físhing. The Committee may provide
advice on appropriate catch and effort levels and fishing gear. In 1993, a "precautionary" approach to
cátch levels was extended to existing fisheries for which there is insufficient information to estimate
potential yield. [CCAMLR: Report 1993]

Driftnet Fishing: The issue of driftnet fishing arose prominently in 1989 with the adoptionby the U.N.
General Assembly of amoratorium onlarge-scalepelagic driflnet fishingonthehigh seas, whichcalled
.P
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1991 called for the cessation of all high seas driflnet fishing by the end of 7992.In addition, a South
Pacific Convention specifically bans drif¡ret fishing, and similar resolutions have been adopted in other
regional and global fishing regimes. Figure 9. [UNGA: Large-scale pelagic drift-net fishing]

Marine Debris and Fishing Practices: The problems caused by entanglement in and ingestion of
plastics and other persistent materials
marine debris
have emerged largely since the LOS
Convention was concluded. In responding to them, the intemational community has used tfuee avenues:
regimes on marine pollution control, regimes on marine species, and the driftnet restrictions. The
relevant marine pollution regimes are the London Convention and related regional dumping instruments, Annex V to MARPOL ßnB (garbage), and emerging regimes on land-based and offshore
sources ofmarine pollution. Pursuantto the marine species agreements, anumberofmeasures have been
adopted on such matters as the use of appropriate fishing gear and reporting of lost or discarded gear.
These include fisheries regimes, such as CCAMLR26, as well as more recent agreements on marine
mammalconservation, suchasthe 1992 Agreementonthe Conservationof SmallCetaceans ofthe Baltic
and North Seas. Figure 9.
26

For example, in dealing with the issue of marine debris, the CCAMLR Commission first recommended that States
ratify Annex V of MARPOL 73178 and the London Convention, and undertook surveys to determine the nature and
extent of the problem. Additional protective measures have subsequently been adopted pursuant to CCAMLR.

78

Section Five

The U.N. Conference on Straddling Fish Stocks and Highly Migratory Fish Stoclcs is on- going. Three
meetings took place during 1993 and 1994, and it is expected that two final meetings will be convened
in 1995. Althoughnot allparticipating govemments supportthe outcome of a binding global agreement,
the basis for future negotiations is a "Draft Agreement for the Implementation of the Provisions of the
U.N. Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks", prepared by the chairman
of the conference. Approximately 7O7o of fisheries for straddling stocks and highly migratory stocks

occurwithin theEEZ.
The draft Agreement is intended to be fully consistent with the LOS Convention. It focuses on fishing
beyond areas under national jurisdiction,butitapplies the same general principles of conservation and
management to coastal states within their jurisdiction, including the application of a precautionary
approach. The draft reflects LOS Convention requirements that coastal states and other states fishing
these stocks cooperate in conserving them. But it further specifies, building on the LOS Convention
foundation, that the duty to cooperate means that staûes fishing the stocks must paficipate in the relevant
subregional or regional fìshery management arrangements if they wish access to the resources in
question; and it leans toward the coastal state by seeking to ensure that fishing efforts and conservation
measures beyond national jurisdiction do not undermine measures taken by the coastal state within the
EEZ. Modeled on the LOS Convention's prescription forprovisional measures to prevent serious harm
to the marine environment or to preserve the respective rights of the parties to the dispute (Article 290)
Section II.C, the draft Agreement provides for compulsory provisional measures to prevent damage to

the stock(s) in question or to preserve respective rights. They must take into account measures agreed
by relevant subregional or regional fisheries management arrangements, and they are binding on all
parties to the dispute pending agreement on conservation measures within and beyond national

jurisdiction which are compatible.
The Agreement would strengthen means to monitor and enforce high seas conservation and management measures, including with respect ûo states that are not necessarily parties to specific regional or
subregional agreements. It permits enforcement by both flag and port states, reflecting to some extent
the provisions on port state enforcement forpurposes of marine environmental protection, Section N.A.
Its dispute settlementprovisions includethoseintheLOS Convention(whetherornotthe states involved
are parties to the LOS Convention) and in addition ad hoc technical panels for disputes of a technical
nature (non-binding), and an altemative binding arbitration procedure. Where compulsory, binding
procedures do not apply pursuant to existing subregional or regional fisheries arrangements, states are
to adopt them. Moreover, when the parties to a dispute cannot agree on an altemative procedure, and
whetherornotthey participate in a subregional orregional fisheries organization/arrangement, the LOS
Convention' s dispute settlement provisions appty.

With respectto conservation standards, the draft Agreement reiterates the LOS Convention's qualified
MSY standard but elaborates substantially on it. It links more firmly conservation and management
measures to the best scientific evidence available, and it strengfhens protections for dependent or
associated species. It calls for the application of the precautionary approach, where environmental
conditions and protecting habitats of special concem are among the factors to be taken into acconnt, and
it offers additional guidelines to give effect to that approach. Further elaborations on the LOS
Convention standards include requirements (1) to promote development and use of selective,
environmentally-safe and cost- effective fishing gear and techniques "in order to minimize pollution,
waste, discards, catch by lost or abandoned gear, catch ofnon-target species (both fish and non-fish
species), and impacts onecologically related species, inparticularendangered species;" and (2) to take
into account the need to protect biodiversity. For new or exploratory fisheries, the draft incorporates the
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CCAMLR idea that they be managed conservatively until sufficient data exists for a thorough
assessment. The final annex elaborates minimum standards for data collection and exchange.
Means to assist developing nations to conserve, manage, and develop straddling stocks and high seas
fisheries are noted, with reference to cooperation through intemational organizations like FAO, the
Global Environment Facility, and the Commission on Sustainable Development. The draft Agreement
emphasizes assistance with respect to data collection, research and assessment, and compliance-related
initiatives.

Apørallel initiøtive to prepare a non-binding International Code of Conductfor Responsible Fishing,
launched under FAO auspices in 1992, is expected to be completed in 1995. Tlrc code is to contain
general principles and more detailed and practical sections on fishery management practices; fishing
operations; aquaculture development; integrating fisheries into coastal area management; fair trade
practices, including post-harvest practices; and fishery research. It would apply to all fisheries within
andbeyondnationaljurisdiction. Atthe sametime,a l993FAOAgreementtoPromoteCompliance with
Intemational Conservation and Management Measures by Fishing Vessels on the High Seas is expected
to enter into force in 1995. This binding agreement addresses flag state responsibilities regarding all its
vessels fishing on the high seas, not just those fishing highly migratory and straddling stocks. It requires
prior authorization by the flag state for high seas fishing, and measures to ensure that the vessel does not
engage in any activity that undermines the effectiveness of intemational conservation and management
measures. In authorizing a vessel to fish, the flag state must in particular verify that it has not recently
engaged in such activities and that it has satisfied any penalties for doing so. Each party maintains a
record of its fishing vessels, and FAO maintains a master file of this information and circulates it to
parties and intere

ste

d fi sheries organizations.

IUCN has supported sustainable marinefisheries and the application of the precautionary principle in
fisheries conservationandmanagementinbothEEZs andonthe highseas.lt lns endorsedan ecosystem
approach that incorporates associated and dependent species as well as target species, promotes
recovery of over-exploited stocks, protects habitat, and supports the maintenance of biological
diversity. It has advocated that these and other reþrms be incorporated into legally binding measures
with suitable enlorcement mechanisms.with narticul¿r re.ference to hi.gh.ly míøro.tont anrl strorldlìno
fish stocks. (Resolutions 19.55 , 19.56, 19.57)
IUCN has ølso supported implementation of the UN moratorium on large-scale pelagic driftnetfishing
(Resolution 19.60),andthe developmentandimprovement of deyicestominimizeby- catch of non-target
sp eci e s, p

artic ularly t hr e ate ned

sp ec ie s ( Re

s

olutio

rc

I 9.6

l,

I 9.62 ).

Speciflcally inthe Meditenanean,|UCN has urged governmentsbordering the seøto urgently negotiate
alegally bindinginternationalregimefor high seasfishing ininternationalwaters thatwould,inter alia,
set strict environmental standardsforhighseasfishingandinsilrute regionalmechanisms to ensure that
regulations are enforced (Resolution 19.60).

Specifically in the South East Pacific, IUCN has called on governments to harmonize policies for
sustainable fishing, especially with respect to migratory stoclcs (Resolution 19.59).
These mandates suggest lurther work to give ffict to the ecosystem standard and a precautionary
approach to marine living resources management, including information sufficiency requirements, as

they are evolving (pursuant to the LOS Convention) in regional úgreements and in the U.N. Fisheries
Conference. As researchproceeds on the effects of pollutants and enyironmental conditions onmarine
species and ecosystems, the integration offishery conservation and management measures and marine
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environmental protection measures may be improved. In this context, the elaboratíon of appropriate
scientific and technical criteriafor conservation measures and determining priorities is critical. The
criteriainformthe international decision-mnking process eswell as any dispute settlementproceedings.
Further work could be undertaken on such matters as:
how to determine and avoid the adverse effects of harvesting targeted species on dependent and
associated species, including assessment offishing gear and practices;

how to integrate the scientific bases and criteria developed to avoid marine pollution, as defined
in the LOS Convention and subsequent agreements, with those to conserve and protect marine
species, habitat, and ecosystems;
how to identify priorities for special conservation areas, where coastal and oceanic ecosystems
are particularly important to the life cycle of stocks, promote recovery of over-exploited stocks,
and support the maintenance of biological diversity, in conjunction with efforts in the IMO , the
regional seas programs, and other internationøl agreements and progrøms to give substance to
special area concepts and designation criteria. Sections VI.A. and VI.B.;

how to integrate research and response measures on ozone depletion with priorities for the
conservation and management of marine species; and
how to integrate reseqrch and response measures on sea level rise with priorities

for

the

conservationandmanagement ofmarine species, habitøt, and ecosystems.Thefactthat sedentary
species of the continental shelf are not subject to conservation obligations (although they are to
be protectedfrom marine pollution) raises additional possibilities for the further development of
internationallaw,withinthe contexts of the LOS Conventionandrelatedregionalagreements,the
Climate Convention, and the Biodiversiry Convention. A global initiative to protect coral reefs
could lead to the development of objectives and commitments pursuant to all of these agreements,
aswell as the elaboration of criteria and guidelinesfor action andthe determination of priorities.
Under the LOS Convention, the commitments would remedy in pørt the absence of conservation
obligations for sedentary species; conservation obligations might also be extended to other
sedentary shelf species.Under theClimate øndBiodiversity Conventions,theinitiativewouldhelp
defineresponse strategiesandpriorities.Themostlogicalvehicles to achieve coralreef objectives
are likely to be the regional marine agreements, as evidenced in the Wider Caribbean. Section

VI.A.
On legal issues,further speciftcation of appropriate measures for port state enforcement could be
considered, as well as guidance on applicable international rules ; on the applicabiliry of internatiorul
dispute settlement to port state enforcement actions; on international reporting and observer schemes;
and on international record-keeping and information exchange arrangements.
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Section Six. Ecosystem Assessment
and Management
Ecosystems offer a rational basis for assessing potential effects of proposed activities on the marine
as they interact and accumulate with impacts from other activites
environment and marine species
and for determining priorities for management actions. Increasingly, large-scale ecosystems and
landscapes are considered logical management units of choice. The ecosystem approach to sustainable
use of environments and resources is articulated throughout Agenda 2l and specified in its chapûer on
oceans and coasts. That chapter cites the LOS Convention as its intemational legal basis.

-

-

The LOS Convention's numerous principles and obligations lay a solid foundation for an ecosystem
approach to managing and protecting the ocean and its resources. As discussed in previous sections of
this report, the Convention establishes an unqualified obligation that all states protect and presewe the
entire marine environment; stipulates that conservation measures for marine living resources take into
account the interdependence of stocks and effects on associated and dependent species, and that MSY
may be qualified by environmental factors; requires intemational cooperation in management and
conservationthroughoutthe range ofmarine species and stocks; requires thatmarine pollution measures
include those necessary to protect and preserve rare or fragile ecosystems and the habitat of depleted,
threatened, or endangered species and other forms of marine life and avoid the introduction of new or
alien species; and calls forpriorenvironmental assessment and environmentalmonitoring.Its definition
of pollution and the scientific/conservation bases for marine environmental protection and species
conservation substantially underpin this foundation. Sections III.A., III.B., IILC., and VA. These
obligations apply to states individually and collectively, and the Convention requires cooperative efforts
to elaborate and implement them. [Belsky]
Fromtheperspective of integratedwastesmanagementandpollutioncontrol, earliersections considered
the LOS Convention's requirement that states not transform one type of pollution into another nor
transfer dam age orhazards from one area to another. This compels a more integrated approach to wastes
reduction, management, and disposal, which takes into account wastes generated on land that may be
dumped at sea, particularly in nearshore waters; wastes carried out to sea by rivers, tides, and currents;
wastes deposited in coastal landfills or marshes from which pollutants are leached into the marine
environment; and wastes received in port from ships. Secøo n N.B. At national and regional levels, this
interaction between waste disposal on land and at sea, combined with the linkages between offshore
operations and coastal facilities, compels a more comprehensive approach to LBSMP, dumping, and
pollution form offshore structures. Sections N.C and N.D.
The 1egal basis for an ecosystem approach to protecting marine and coastal areas, and its implications
for implementation, argue forcefully for improvements in assessment ûechniques and management
processes. These must be capable of anticipating and responding to the effects of multiple human
activities on the marine environment, marine fisheries, and the ecosystems they comprise. They argue
also for improvements in intemational institutional anangements.

This section examines additional opportunities presented by the LOS Convention for advancing an
ecosystem-based approach to assessment, planning, and management. Following a description of
Conventionprovisionsonprotected areas and species, itreviewslinkages withothermajorintemational
and
agreements and how they may complement and reinforce sustainable oceans development

-
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vice-versa. These are divided into linkages with othermarine agreements,linkages withprotected area
and species agreements that are not limited to the marine environment, and, through the vehicle of
land-based sources of marine pollution, linkages with river basin agreements. The final two sections
touch on the tool of environmental assessment and the potential of regional agreements as a means for
addressing all sources, sectors, and activities that degrade marine and coastal environments/resources.
SectionVIII revisits international institutional arrangements and their support of integrated, regional
qrrangements.

A.

Marine Protected Areas and Species: The LOS Convention
The LOS Convention makes limited reference to specific marine species or areas. But the relationships
between these limited references, the other environmental and conservation provisions of the Conven-

tion, and other intemational agreements are fundamentally important. The Convention reinforces
designations pursuant to other intemational agreements and extends the possibilities for protecting
clearly defined areas of the marine environment. As further protective measures are adopted pursuant
to different global and regional agreements
be they marine agreements or international treaties and
programs of broader scope
widely-endorsed measures may become applicable to parties to the LOS
Convention.

-

-

Marine Mammals: The LOS Convention recognizes the unrestricted right of a coastal state and the
competence of an intemational organization to prohibit, limit, or regulate the exploitation of marine
mammalsmore strictlythanrequired forconservationalone. (Articles 65, 120) The requirementthatfish
conservation measures, including gear restrictions, take into account effects on associated and
dependent species (Articles 61.4, 1 19. 1) helps protect marine mammals. Section V .
Other Protected Species: The Convention requires that measures taken to prevent, reduce, and control
marine pollutionmustinclude those "necessary to protect and preserve rare orfragile ecosystems as well
as the habitat of depleted, threatened or endangered species and other forms of marine life" (Article
194.5).

Introduction of New or Alien Species: The Convention requires states to take all measures to prevent,
reduce, and control the introduction of new or alien species to a particular part of the marine
environment, because they may cause significant or harmful changes (Article 196.1).
Area Protection from Deep Seabed Mining: For Convention provisiors permitting the Intemational
Seabed Authority to disallow minerals exploitation in areas where risk of serious harm to the marine
environment exists, and the draft implementing regulations permitting the establishment of environmental reference zones, see Section IV.F.

Ice-Covered Areas: Within ¡heEEZ, coastal states may adopt and enforce non- discriminatory (i.e.,
equal treaÍnent for all ships) laws and regulations to prevent, reduce, and control marine pollution from
vessels in ice-covered areas. Certain conditions must be met, however. Particularly severe climatic
conditions and ice covering the area for most of the year must create obstructions or exceptional hazards
to navigation, and pollution of the marine environmentmustpose a risk of majorharm to, orirreversible
disturbance of, the ecological balance. The laws and regulations must give due regard both to navigation
and to environmental protection, and they must be based on the best available scientific evidence.

(Article234)
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Protected Areas and Maritime Activities: The Convention incorporates by reference the "special
area" designations permitted under MARPOLT3lTS.These impose more stringent discharge standards
within certain (large) approved areas like the Baltic Sea, the Mediterranean Sea, the Red Sea, the
-North Sea, the Black Sea, the Gulf of Aden, the Gulfs area, the Wider Caribbean Region, and the
Antarctic Treaty area
than otherwise required in relation to one or more of the following substances
carried by ship: oil, noxious liquid substances inbulk, and garbage (MARPOL 73178 Awrcxes I, I[, and
V). In addition, under the LOS Convention, if coastal states believe that within a clearly defined area
of their respective EEZs, special circumstances warrant the imposition of the higher standards
established for "special areas", they may seek IMO approval to apply them. That is, they may seek IMO
approval to apply these standardsinEEZ areas that are not necessarily within an approved MARPOL
73/7S "special area". (Article 2l1.6.a)
The LOS Convention permits coastal states to go further in two respects. First, in determining whether
the higher "special area" measures are necessary, they may take into account not only the rationale set
forth in MARPOL 73178
that there are reæonable technical grounds for believing that special
mandatory measures are required in relation to the area's particular oceanographical and ecological
but also the area's utilization and the
conditions and the particular character of vessel traffic
protection of its resources. Second, they may adopt even more stringent measures for the defined areas
they are seeking to protect, provided the IMO agrees. They are to be guided by the same criteria as those
for applying the "special area" measures. Scientific and technical evidence must be submitted to the
IMO in support of the claim, as well as information on necessary waste reception facilities (for

-

-

substances thatmightothenvisebedischargedfromthevessel).IftheIMO determinesthatthe additional

measures proposed by coastal states are justified, they become applicable to foreign vessels. These
measures may relate to navigational practices or discharges, but they may not require foreign vessels
to observe design, construction, manning, or equipment standards other than generally accepted
intemational rules and standards. (Article 2Il.6.c) Section IVA.

Legal and Institutional Developments Pursuant to International Ocean Law Agreements

Two siguificant sets of developments have occured since the adoption of the LOS Convention: the
elaboration within the IMO of additional means to protect vulnerable marine areas from maritime
activities2T, and the adoption, pursuant to four of the regional seas agreements, of protocols on specially
protected areas and wildlife (Mediterranean (1982), East Africa (1985), Wider Caribbean (1990), and
South East Pacific (1989)). Figure 10.T\e former build upon the "special areas" concept and a 1978
IMO resolution. The latter help give expression to Article 194.5 of the LOS Convention on rare and
fragile ecosystems and habitat protection. Marine protected area designations pursuant to the Antarctic
Treaty permit a somewhat expanded scope, as considered below. Although outside the scope of this
report, some international fisheries agreements permit designation of sancfuaries or other special areas
forprotection, conservation, or scientific study (Whaling Convention, CCAMLR), as do some maritime
boundary agreements.

Protected Areas and Maritime Activities: Coastal states assumed new responsibilities underthe LOS
Convention to conserve resources and protect the marine environment within 200 miles. ArlicIe 211.6
recognizes criteria thatmayjustify additional protective measures by coastal states to protectEEZs from
marine pollution by ships. (In the tenitorial sea, the coastal state has fuIl authority to regulate vessel

traffic,subjecttoanyintemational"passage"regimes. SectionNA.)Duringthemid-1980s,theIMO
began to explore how to protect marine areas vulnerable to environmental damage from ships and
27

The discussion below regarding areas vulnerable to maritime activities draws heavily on the following reports: IMO
Documents MEPC 33/1NF.27, 1 September 1992 and MEPC 36/2114, 4August 1994. For a full discussion of the
history and issues, see also Gjerde and Freestone, Peet, Plant, Warren and Wallace.
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Figure 10
Agreements Related to Marine and Coastal Specially Protected Areas and Species

Prlnclpal Marine Focus
lntemationalConventiononthe Regulationof Whaling, Washington (1946)- lnternationalWhaling
Commission (lWC).
lnterim Convention on Conservation of No¡th Pacific Fur Seals, Washington (1957).
Convention on the Conservation ol Antarctic Seals, London (1972r. (CCAS)

MARPOLT3/TSAnnexesl,ll,andV: specialareaprovisionsinrelationtopollutionbyoil,noxious
liquid substances in bulk, and garbage. Specialareas have been designated in the Mediterranean,
Baltic Sea, Black Sea, Red Sea, the Gulf area, Gulf of Aden, North Sea, Antarctic, and Caribbean.
(ln addition to the specialized regional protocols noted below, two of the f ramework regional marine

agreements (figure 3) make reference to specially protected areas and species
West and
Central Africa, South Pacific. They contemplate further individual and joint actions to protect and

-

preserve rare or fragile ecosystems and depleted, threatened, or endangered f lora and fauna and
their habitat.)
Protocol concem ing Mediterranean Specially Protected Areas, Geneva

(1

982).

Protocolconcerning Protected Areas and Wild Fauna and Flora in the Eastem African Region,
Nairobi(1985).
Protocol for the Conservation and Management of Protected Marine and Coastal Areas of the
South-East Pacific, Paipa (1989).

Protocolconcerning Specially Protected Areas and Wildlife (Caribbean), Kingston (1990)
Annex ll to the Protocol on Environmental Protection to the Antarclic Treaty: Conservation of
Antarctic Fauna and Flora, Madrid (1991).
the Protoco!cn En'.,i:'onnnental Prolecticn tc th-. ,a.nlardlc'lreaty, :'elated to l,,4,ARPOt73178 special area designation: Prevention of Marine Pollution, Madrid (1991).
.Â.nnex ltr to

Annex V to the Protocolon Environmental Protection to lhe AntarcticTreaty: Area Protection and
Management, Bonn (1 991 ).

Major Related Agreements
Convention on Nature Protection and Wild Life Preservation in
Washington (1940) - Organization of American States (OAS).

lhe

Western Hemisphere,

lnternational Convention for the Protection of Birds, Paris (1950). African Convention on the
Conservation of Nature and Natural Resources, Algiers (1968) - Organization of African Unity
(oAU).
Convention on Wetlands of lnternational lmportance Especially as Waterfowl Habitat, Ramsar
(1971), and 1982 Protocol. (RAMSAR)
Convention Concerning the Protection of the World Cultural and Natural Heritage, Paris (1972) U.N. Educational, Scientific and Cultural Organization (UNESCO).
Convention on lnternationalTrade in Endangered Species, Washington (1973) - UNEP. (CITES)

86

Section Six

Agreement on Conservation of Polar Bears, Oslo (1973).
Convention on the Conservation of Nature in the Soufh Pacific, Apia (1976).
Convention on the Conservation of Migratory Species of Wild Animals, Bonn (1979). (CMS)
Agreement on the Conservation of Seals inlhe Wadden Sea, Bonn (1990).
Agreement on the Conservation of Small Cetaceans ollhe Baltic and North Seas, New York
(1ee2).

Conventiononthe Conservationol EuropeanWildlife and NaturalHabitats, Berne (1979) -Council
of Europe.
ASEAN Agreement on the Conservation of Nature and Natural Resources, Kuala Lumpur (1985).
Convention on Biological Diversity, Rio de Janeiro (1992).

European Convention on the Protection for the Archaeological Heritage (Revised), Valletta
(1se2).

Ozone Deplet¡on:
Convention for the Protection of the Ozone Layer, Vienna (1985).
Protocolon Substances that Deplete the Ozone Layer, Montreal (1987)

Sea-Level Rise:
U.N. Framework Convention on Climate Change, New York (1992). (FCCC)
Genetícally Modif ied Organisms

:

European Union Directive: on the deliberate release into the environment of genetically modified
organisms (1990).

Convention on Civil Liability for damage resulting from activities dangerous to the environment
(covers dangerous substances; facilities for wastes treatment, incineration recycling, handling;
and genetically modified organisms and other micro-organisms), Lugano (1993) - Council of
Europe.

Soft Law:

UNEP: EnvironmentalLaw Guidelines and Principles No.5: World Charterfor Nature (1982).
FAO/UNEP: Global Plan of Action for the Conservation, Management and Utilization of Marine
Mammals (1984).

UNESCO: Action Plan for Biosphere Reserves (1984).

IMO: Guidelines for the Designation of Special Areas and the ldentification
Sensitive Sea Areas, IMO Resolution 4.720(17), 6 November 1991 .

of

Particularly

Non-lndlgenous Species:

FAO/ICES: Code of Practice for Conservation of Transfer and lntroductions of Marine and
Freshwater Organisms

(1

990).

IMO: lnternational Guidelines for Preventing the lntroduction of Unwanted Aquatic Marine
Organisms and Pathogens from Ships' Ballast Water and Sediment Discharges (1993).
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dumping, whose vulnerability might be of nanower geographic scope than the "special areas"
designated punuant to MARPOL 73178, and which could complement their substantive rationale. This
culminated in IMO's adoption, in 1991, of Guidelines for the Designation of Special Areas and the
Identification of Particularly Sensitive Sea Areas (PSSAs).
The first section of the Guidelines, on Special Areas, provides additional guidance for implementing
MARPOL 73/78. The area must qualify in three categories: ecological conditions, oceanographic
conditions, and vessel traffic characûeristics. An application for special area status is strengthened if
discharges pose a threat to amenities; if the states concemed are taking, or intend to take, measures to
prevent, reduce, and control pollution from sources other than shipping that contribute to stress in the
area; and if there is an active regime in the area to manage the area's resources.
The criteria for PSSAs expand the rationales for identification and permit an identified area to qualify
in any one ofthree categories. These encompass ecological characteristics (uniqueness, dependency,
representativeness, diversity, productivity, naturalness, inûegrity, and vulnerability); social, cultural and
economic values (economic benefit, recreation, human dependency); an¿ scientific and educational
values (research, baseline and monitoring studies, education, historical value). Environmental stresses
from other sources are also to be taken into account.
Tlte measur¿s states may take to protect identified PSSAs must be those currently approved by the IMO.
They include MARPOL 73178 discharge standards for special areas, routeing options, and vessel traffic
services. The possibility of a buffer zone is also contemplated. The procedures for approval of PSSA
protectionmeasures referbackto thosecurrently requiredforapprovalof eachtype of measurepursuant
to the relevant IMO instrument.2E

Regional Agreements: The regional protocols on protected areas/species vary in their geographic and
substantive scope. The Meditelranean and South East Pacific agreements are restricted to area
designations, whereas the East African and Caribbean agreements include wildlife also. The initial
Mediterranean protocol is limited to area designations withinthe territorial sea, while the others include
all waters within national jurisdiction to the outer limit of the EEZ. (The South East Pacific agreement
includes also the continental shelf beyond 200 miles.) Each partV may include wetlands or coastal areas
in its designations, and the Caribbean Protocol refers also to "related terrestrial areas (including
watersheds)". This geographic scope underscores the potential complementarities between the regional
marine agreements and other intemational agreements. ln one case, explicit reference is made to
developing a coordinated network of protected areas, taking into account the biosphere resewes of
UNESCO (Meditenanean). In other cases, coordinated measures to manage and protect threatened or
endangered migratory species are mentioned, as well as consistency with the Convention on International Trade in Endangered Species rclfEs) and the Convention on the Conservation of Migratory
Species ofWild Animals (CMS),below. Whenprotected areas are contiguous to other states' territorial
or offshore areas, consultation and the possibility of coordinated measures or corresponding designations are cited. Govemments may establish special areas to protect a variety of values, and they may
employ a wide range of protective measures. Figure I I .
28

73t8 and Annexes for "special are" designations; lnternational Convention for the SafeÇ of Life at Sea
(SOLAS 1974) and the General Provisions on Ships Routing (lMO Resolution A.572(14); Convention on the
lnternational Regulations for Preventing Collisions at Sea (COLREG 1972). The routing measures include areas
to be avoided, traffic separation schemes, inshoretraff ic routes, precautionary areas, and deepwater routes. Other
measures considered relevant to enhancing protection for PSSAs are the Guidelines for Vessel Traffic Services
(Resolution A.578(14), 20 Nov. 1985) and voluntary or compulsory pilotage. Mandatory ships' reporting, special
construction requirements, speed restrictions, control of ballast water discharges, and prohibiting cargo transf er for
ships operating in PSSAs have also been suggested. See IMO Document A 17lRes.729, 9 January 1992; MEPC
33/lNF.27; and MEPC 36t21t4.
MARPOL
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Of particular note is the approach employed under the Caribbean agreement. Annex III species
(harvesting permitted, but only on a rational and sustainable basis) include all species of mangrove
forests, coral reefs, and seagrasses, which are considered vital forthe protection and recovery offragile
and vulnerable ecosystems in the region. These designations offer a precedent- setting means of
protecting systems that may cross national boundaries. [Freestone 1991]
In the Antarctic region, Annex V to the 199 I Protocol covers continental as well as marine designations.
Its reference to "wildemess" values is unique among the regional agreements with a significant marine
focus. RecognizingthatAnt¿rctic conditions and circumstances are themselves unique, itis nevertheless
to assist in the planning and coordination of activities,
interesting that "specially managed areas"
parties, or minimize environmental impacts
between
possible
improve
cooperation
conflicts,
avoid
may include marine areas. In addition, Protocol Annex III on wastes management and disposal refers

-

-

explicitly to efforts to avoid deposition of particulate matter from open buming of wastes in

areas

accorded protection under the Treaty.
Under the regional protocols, including the Antarctic agreement, it is clear that maritime activities only
need to be addressed if they pose a th¡eat to the designated area. If so, protective measures must be
that is, intemational freedoms of navigation as guaranteed by the
consistent with intemational law
LOS Convention. Beyond the tenitorial sea, these require approval through the IMO. If national
designations do not address maritime activities, they do not need to be considered by the IMO.

-

Whales and Other Marine Mammals: Underthe lg46Intemational Conventiononthe Regulation
of Whaling, the moratorium on commercial whaling remains in effect, although Norway and Russia,
having filed formal objections, are not bound by it. As of 1994 commercial whaling had been banned
in sanctuaries encompassing the whole of the Southem Ocean around Antarctica and extending north
to 40 degrees south latitude (11.8 million square miles). This area excludes the EEZs of Chile and
Argentinaandthe a¡eanorthof 60degfees southlatitude alreadyincluded inthelndian Oceansanctuary.
Japan and Russia have filed formal objections to the Southem Ocean sanctuary. The Southem Ocean
ban is to be reviewed every ten years, while the lndian Ocean sanctuary was exûended indefinitely in
7992.
The Revised ManagementProcedure developed by the Intemational Whaling Commission (IWC) is to
provide the scientific element of a broader Revised Management Scheme involving also a system of
observation and inspection. These have not yetbeen adopted and incorporaûed into the Schedule ofthe
IWC. In 1995, the IWC is to address the effects of environmental changes on cetaceans, following a

workshop convened to formrfate scientific advice to ttìe Commission on appropriate response
strategies.

North Atlantic Marine Mammal Commission was established among Greenland, Iceland,
No¡way, and the Faroe Islands, in part due to dissatisfaction with the IWC. Its purposes are to contribute
to the conservation, rational management, and study of marine mammals in the North Atlantic.

l¡lggz,the

Measures to prevent and rcducemarine debris andimprovefishing practices clearly assist inprotecting
marine mammals.,secdo nV.The 1992 Agreementto Reduce DolphinMortality intheEastemTropical
Pacific Tuna Fishery commits goveÍìments to achieve progressively lowers limits of dolphin mortality
to the year 20@.

Non-Indigenous Species: The introduction of non-indigenous species has long been a concem in the
marine agreements, although more specific steps to address the problem have only been taken recently.
In 1973, IMO and the World Health Organization were to collaborate in studying the role of ballast water
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Figure Ll
Marine Protected Areas: values and regulations
Summary of Values to be Safeguarded in Marine Protected Areas
biological and ecological value, in particular fragile, vulnerable, or unique ecosystems;
genetic diversity and "satisfactory population levels" of species and their breeding grounds and
habitats, with emphasis on flora or fauna in danger of depletion or extinction;
representative types of ecosystems or ecological processes;
sites of particular scientific, ecological, economic, aesthetic, historical, archaeological, cultural,
lourist, or educational interest; and
wilderness (Antarctica).

Summary of the Scope of Regulations Parties May Apply in Marine Protected Areas
dumping;
discharge of wastes, including land-based sources;
passage of ships and any stopping or anchoring (consistent with international law);
fishing, hunting, capture of animals, harvesting of plants;
introduction of non-indigenous species;
acts likely to harm or disturb flora or fauna, including the introduction of indigenous species;
seabed (or subsoil) exploration or exploitation, or the modif ication of soil or seabed prof iles;

archaeological activities

;

scientif ic activities;

tourist activities, including pleasure craft; and
trade in and import and exportof animals, parts of animals, plants, parts of plants, ortheirproducts
or eggs, and of archaeological objects which originate in prolected areas and are subject to
measures of protection.

for spreading epidemic disease bacteria. The IMO adopted voluntary guidelines in 1991
preventthe
to
introductionof unwanted aquatic organisms and pathogens from ships' ballast water and
_ - l:
_- ìieurrrrç[L
ur¡ruuarBes. llr rvlaluu L>v+ a wor'ruIrg group was estaollsneo rc oevelop mese gurogrmes
further, and there is apossibility that as ballast watermanagement and treatmentprocesses are improved,
a new annex to MARPOL 73fi8 may be developed. FAO has developed guidelines on the introduction
as a medium

of marine and freshwater

organisms. Through GESAMP, FAO

is preparing guidelines for

environmentally-sound maripulture practices. Commitments to address these issues exist in many
regional and global agreements on protected areas and species, but few specific measures have been
articulated.2e

IUCN's Commission on National Parks and Protected Areas (CNPPA) ødopted in 1992 a revised
System of Classification of Terrestrial andMarine Protected Areas and is promoting the establishiment
of arepresentative systemof marineprotectedareas ona global basis.The Assembþ has recommended

that coastal nations be encouraged to establish under national legislation representative systems of
marine protected areas, and that protected areas beyond national jurisdiction be established pursuant

29

As early as 1961, the Antarctic Treaty parties adopted measures to avoid the introduction of alien f lora and fauna.
More stringent requirements prohibiting the introduction of non native species (with limited exemptions) and
providing for special precautionary measures to prevent the introduction of micro-organisms are included in Annex
ll to the 1991 Antarctic Protocol.
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to appropriate international mechanisms. In both cases,it recommends including areas designated as
wilderness. (IUCN Resolutions 1 9.46, 17.3 8)

Specificallyinthe SouthEastPacific,|UCN has commendedthe establishment of aNetwork of Marine
and Coastal Protected Areas and recommended that more biologically important areas be considered
for designøtion as Biosphere Reserves (Resolution 19.59).
Specifically in the Mediterranean, IUCN has recommended the establishment of a sanctuary for large
andsmøII cetaceansby designating the LigurianSeaintheWesternMediterrqneanas amarine reserve
(Resolution 19.91).

Specificallyinthe NorthEastAtlantic,includingtheNorthSea,IUCN has urgedthe parties to theNorth
East Atlantic Convention to consider aninstrument containing appropriate guidelines, criteria, and a
comprehensiveworkprogramme to establish a system of specially protected areas (Resolution 19.91).
Specifically in the Antarctic Treaty area, IUCN is charged with supporting the establishment and
management of Antarctic specially protected and managed areas,within the context of the Antarctic
Treary system (Resofurton D.96).
Specifically in the Arctic region and bearing in mind the Arctic Environmental Protection Strategy,
IUCN has encouraged Arctic nations to establish protected areas for marine and terrestrial habitats
that are representative, unique or especially yulnerable, and to establish internationnl reserves in
transboundary areas,suchas the Bering Seaandthe northernYukon-Alaslcaborder (Resolution 19.97).

IUCN has reaffirmed its view that the International Whaling Commission remains the appropriate
global authority for the conservation and management o/ whales and the regulation of whaling,
pursuant to the 1946 Convention and Agenda2l (Resolution 19.63 ).|UCN has supportedthe Southern
Oceøn sanctuary and wiII help formulate a non-lethal, long-term scientific reseørch program and
guidelinesfor non-lethal uses ofwhales within the sanctuary, such as ecotourism andwhale-watching.

Itwillworkwith other organizations on the planning and coordinating committeefor the 1984 UNEP
Global Plan of Action for the Consenation, Management and Utilization of Marine Mammals
(Resolution 19.64).

IUCN has soughtfurther study andimplementøtion of legal instruments andtechnicøl means to contol
ballastwaterdischarge, includingliabiliryonthepaftofownersorcharterersfordamagecausedbythe
introduction of foreign organisms from ballast waters (Resolution 17.47).
For further initiatives, see discussion at the end of Sections IV.A. and VI.B

B.

Protected Areas and Species Pursuant to Other International Legal and
Institutional Frameworks
Beyond the ocean law agreements, there are a number of intemational agreements and programs that
dealwithprotected areas and species. Totheextentthatrareorfragileecosystems havebeen soidentified
under, say, the World Heritage Convention, the Ramsar Convention, or as reserves under the Man and
the Biosphere program, the LOS Convention language reinforces all states' obligations to take
meesures regarding marinepollution necessary to ensure their protection (Article 194.5 ). Similarly, for
speciesrecognizedasdepleted,threatened,orendangeredunderotherintemationalagreements, theLOS
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onyention reinforces all states' obligations to take measures regarding marine pollution necessary to
protect and preserve their habitat and to apply conservation measures for marine living resources that
consider effects on such dependent or associated species (Articles 194.5,61 .4, 119.1).
C

Measures taken pursuant to the Montreal Protocol on Ozone Depletion and the Framework
Convention on Climate Change may also benefit marine species and coastal habitat. Thus, reducing
ozone depletion will reduce the adverse effects of increased ultraviolet radiation due to ozone depetion
onthe productivity of marine microorganisms, with amplified effects throughoutthe marine food web.
Efforts to strengthen the natural capacity of coastal systems to respond to possible sea level rise due to
global warming will protect coastal areas and habitat; for example, halting d¿ìmage to reefs and restoring
degraded reef ecosystems.s The FCCC emphasizes measures to promote conservation and enhancement of sinks and reservoirs of greenhouse gases, including oceans and coastal and marine ecosystems
(Article 4.1.d). Research, monitoring, and assessment programs supporting implementation of these
Conventions should be coordinated with those focused on marine issues and problems.
The 1979 Convention on the Conservation of Migratory Species of Wild Animals (CMS) identifies
in two appendices ( 1) migratory species that are in danger of extinction throughout all or a significant
portion of their range, and (2) migratory species which have an unfavorable conservation status. In both
cases,marine species andmigratory seabirds areincluded (e.g., humpbackwhales, seaturtles, andwhite
pelicans on Appendix I; a variety of ducks, geese, and swans on Appendix II). Coastal habitat is
important to these and other species on the liqts. Range states are identified as those inhabited or crossed
by a particular species (land or water), as well as any state whose vessels may be engaged in taking that
species beyond the limits of national jurisdiction.
For Appendix I species, the Convention urges parties that are range states to prohibit takings (subject
to scientific and other exemptions), and to take measures to conserve and restore habitat, remove
obstacles to migration, and prevent, reduce, and control factors endangering or likely to endanger the
species, including introduced species. For Appendix II species, the range states are to endeavor to
conclude further conservation agreements and to maintain a network of suitable habitat in relation to
migration routes. Agreements on Wadden Sea seals and small cetaceans of the Baltic and North Seas
are in force. They explicitly refer to the importance of reducing pollution, and the latter calls for efforts
to modify fishing gear and practices to reduce by-catch and marine debris and to prevent other
disturbances, "especially of an acoustic nature".

With respect to on-going work, a draft, agreement on conservation of African-Eurasian Migratory
Waterbirds was considered at a meeting of the parties in June 1994: and agreements on small cetaceans
of the Mediterranean and Black Seas and migratory waterbirds of the Asia- Pacific region are under
development. There is interest in additional work on small cetaceans and marine turtles in several
regions, as well as seals and other oceanic birds. [UNEP: CMS 1994] In some cases, these initiatives
are taken in consultation with developments under Ramsar or regional marine agreements.

The 1973 Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES) was concluded to protect species threatened with extinction or overexploitation. CITES
(1)species
regulatestrade,withdiminishingstrictness,intfueecategoriesofspecies(andpartsthereoÐ:
threatened with extinction which are or may be affected by trade (Appendix I); (2) species that might
become extinct unless trade is strictly regulated or in order to bring trade under effective control
(Appendix II); and, as between contracting parties that do not enter a reservation, (3) species identified
by any party as subject to regulation within its jurisdiction and needing the cooperation of other parties
to control trade. Many marine species are included in the appendices. Control is exercised by authorities

30.

For an assessment of climate change and the coastal zone, see Pernetta and Elder
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at points of export and import. Species transpofted into a state that were taken in the marine environment
outside national jurisdiction are subject to the control of the state into which they are introduced from
the sea. There is also an exception for marine species protected under other agreements in force prior
to entry into force of CITES (e.g., whales, some seals).

Pursuant to the 1971 Convention on Wetlands of International Importance Especially as
Waterfowl Habitat, each party designates wetlands within its territory for inclusion on a "List of
Wetlands of Intemational Importance". The parties are to cooperate in conserving listed wetlands, and
as far as possible promote wise use of other wetlands in their tenitory. While primacy is given to
wetlands of intemational importance to waterfowl at any season, other wetlands may be selected for the
List. Criteria for selection of wetlands of intemational importance have been developed.
Wetlands as defined inthe Conventionmayinclude areas ofmarinewaterthedepthof which atlowtide
does not exceed six meters. If deeper marine waters lie within the wetlands, they may also be included.
In addition, islands and riparian and coastal zones adjacent to wetlands may be incorporated.T\e 1994
meeting of the parties, noting the importance of wetlands to fishes as well as waterfowl, instructed the
Bureau and a new Scientific and Technical Review Panel to adapt the selection criteria for wetlands of
intemational importance to take into account wetlands of importance as fish habitat.

The 1972 Convention Concerning the Protection of the World Natural and Culture Heritage
(WHC) permits marine areas to be included as either natural or cultural heritage (e.g., Great Barrier
ReeÐ. Each party is obliged to avoid actions that might directly or indirectly damage heritage areas in
othercountries, andtogethertheparties areto establish asystem ofcooperation and assistance designed
to support each other's efforts to conserve and identify that heritage. Each state submits an inventory
of heritage property to a committee of state representatives, which selects properties of outstanding
universal value for a list (with the consent of the state concemed). When a listed property requires major
operations to preserve it, and intemational assistance has been requested, it may be included on a second
list of properties in danger. The criteria for inclusion on these lists are defined by the committee.

Biosphere reserves are not established pursuant to treaty but to a program launched in 1971 by
UNESCO. The Biosphere Reserves are intended as a coordinaûed intemational network combining
nature conservation with scientific research and resources management. Reserves may include representative terrestrial and coastal environments, and marine areæ have also been included. For example,
areserve intheupperGulfof CalifomiainMexico is expectedtohelpprotectthe smallcetacean, vaquita,
found only in that region. In the case of marine habitats in coastal areas, the Action Plan makes special
reference to ensuring adequate protection of adjacent coasts and drainage basins.

In addition to the global agreements, there are several regional agreements on nature protection
and/or wildlife protection. They also list protected marine species, habitat in coastal areas vital to
tenestrial or marine species, or natural areas (coastal, marine, freshwater) warranting protection for
other reasons. Like the conventions considered in more detail above, they establish obligations and
provide for various measures to be taken by states, individually orjointly, to implement their objectives.
They refer, variously, to the need for coordination among range states to protect migratory species and
seek to control and eliminate the introduction of non-native species. Some address trade in protected
species. Figure 10.

The 1992 Convention on Biological Diversity, like the LOS Convention, has both a "territorial" and
a "flag staûe" approach. Each pafy must apply its provisions to components of biological diversity
withinthe limits of national jurisdiction; thatis, including theEEZ and continental shelf beyond. Each
party must also apply it to processes and activities under its jurisdiction or control
wherever located

-
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and carried out
that may have significant adverse impacts on biological diversity
wherever those
impacts occur. Its importance lies in taking a comprehensive approach to species and ecosystems and

-

-

their diversity, and promoting an integrated approach at the national level to conservation and
sustainable use.
The Convention's emphasis on div¿rsiry, that is maintaining thevariability of species and ecosystems,
complements and reinforces agreements focused more nanowly on protecting particular species and
defined values in given areas. In lieu of protecting marine and coastal (or freshwater and terrestrial)
environments from specific th¡eats of pollution, physical degradation, or ecosystem disturbance, the
Biodiversity Convention concentrates onlocations and situations where these threats endanger species
and ecosystem variability, with consequent effects on human welfare.
The Biodiversity Convention requires that parties implement the agreement with respect to the marine
environment consistently with the rights and obligations of states under the law of the sea. Beyond that,
however, there are several important provisions that relate to marine biodiversity, where the LOS
Convention and the Biodiversity Convention may complement and reinforce each other:
the indicative criteria for identifying important components of biodiversity (Annex I);

provisions to control risks to environments (or human health) associated with the release of living
modified organisms resulting from biotechnology (Article 8.g);
provisions on impact assessment related to biological diversity, including potential transboundary
impacts and impacts beyond national jurisdiction (Article 14);

provisions on grave and imminent danger of damage to biological diversity outside national
jurisdiction, and arrangements for emergency response (Article 14);

provisions on liability and redress, including restoration and compensation, for damage to
biological diversity (Article 14.2);
access to genetic resources withinnational jurisdiction (includingtheEEZ and continental shelf),
on mutually agreed terms, including participation in research by the state of origin, and equitable
sharing with the state of origin of the results of research and the benefits of commercial or other
utilization, including technologies derived from genetic resources (Articles 15, 16, and 19);

cooperationbeyondnational jurisdictionforthe conservation and sustainable use of biodiversity
(Article 5); and
the general call for cooperative efforts and intemational assistance in research and training, public
education and awareness, access to and transfer of technology, exchange of information, and
technical and scientific cooperation (Articles 12,13,16, 17, 18).

In providing an indicative list of criteriø to help countries identify important components of biological
diversity, Annex I of the Biodiversity Convention builds on values cited in the marine agreements on
protected areas and species. Figure 11.In relation to protected ecosystems and habitats, it adds the
following: thosecontaininghighdiversityorlargenumbersofendemicorthreatenedspecies,andthose
required by migratory species or associated with key evolutionary processes. (The other criteria already
found in the marine agreements are social, economic, cultural or scientific importance; representative
or unique; associated with key biological processes; and wildemess.) In relation to threatened species
and communities, the Biodiversity Convention adds as criteria species that are wild relatives of
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domesticated or cultivated species or of importance for research into the consewation and sustainable
use of biological diversity (e.g., indicator species). It adds also genomes and genes of social, scientific
or economic importance. (The other criteria already found in the marine agreements are species and

communities of medicinal, agricultural or other economic value; or of social, scientific or cultural
importance.) The application of these additional criteriq to marine areas and species should be
consideredpursuant to the regional marine agreements, the IMO guidelinesfor areas to be protected
from maritime actiyities, and agreements to conserve andprotect mat'ine species.

In addition to protective meqsures that may be applied pursuant to other intemational agreements, the
Biodiversity Convention emphasizes ex-situ conservation measures. Its provides also that specific
measures be developed, focused on maintaining biological diversity, in relation to the use and release
of living modified organisms resulting from biotechnology; impact assessment and emergency
notification and response regarding th¡eats to biological diversity; and liability and compensation for
damage to biological diversity. As these measures as developed, they should take into account marine
species and marine and coastal conditions and draw on existing marine arrangements. Their applicationwithin the context of existing marine agreements should be considered. In particular, contingency
planning and emergency response arrangements to avoid harm to marine biological diversiry should
be coordinatedwith the marine agreements on this subject, including mapping of sensitive marine and
coastal areas.

In relation to genetic resources in mnrine areas under national jurisdiction and related cooperative
research efforts and shared benefits of products derived, there are sffong links with the LOS Convention

in two respects. First, LOS Conyention provisions on marine research within national iurisdiction
provide the basis for developing cooperative research arrangements specific to genetic resources in
marine areas. The guidance developed for state practice under the LOS Convention may be taken
advantage of in implementing the Bidiversity Convention in offshore areas" Second, itwould be useful
to extract "Iessons learned" from the lî-year history of collaborative ørrangements møde by many
coastal states,pursuant to the LOS Convention, to secure benefitsfrommarine research and resources
within their EEZs.

dev elopment

Severalcommentators have recentlynotedÍhatbiotechnology derivedfromliving resources onthe deep
seabed beyond national jurisdiction is not expressly addressed by either the LOS Convention or the
Biodiversity Convention. The intemational seabed, ocean floor, and subsoil thereof are the "common
heritage of mankind", pursuant to the LOS Convention. The detailed regime for deep seabed mineral
resources is notintended to coverliving resources. Unlike "sedentary species" ofthe continental shelf,
Section % there is no attempt to define any living resources of the deep seabed. It is argued that" absent
any specific regime for seabed living resources, they are subject to the high seas "freedom to fish"

regime. [Burke 1994] The Biodiversity Convention's provision on cooperation beyond national
jurisdiction, together with the LOS Convention' s designation of the seabed as the common heritage of
mankind, as weII as the general references to international cooperation in both conventions, might be
utilized in elaborating a regime on biotechnology derived from deep seabed living resources. Its
application to biotechnology from high seas living resources might also be considered.

The Next Steps
areas and maritime activities, the entry into force of the LOS
Convention will require some clariflcation from the IMO with respect to utilizing its PSSA guidance in
the implementation of LOS Convention Article 211,.6. The same is true with respect to relating the
existing procedures for approval of measures applicable in PSSAs, as provided for in different IMO
instruments, with procedures for entry into effect of rneasures pursuant to Article 2t1.6.

In relation to marine protected
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As additional measures to avoid pollution from foreign ships are defined, coastal states may then seek
IMO approval to apply them in specific marine areæ. Questions remain, however, as to whether the
measures and procedures for designating PSSAs
as opposed to Special Areas
should be
given
consolidated and
a ñrmer legal basis; for example, as a protocol or annex to MARPOL 73178.3r
A consolidaûed legal instrument, to be utilized in implementing Article 2ll.6,would establish aclear
and uniform basis for area designations and available protective measures, consistent with intemational
navigation freedoms. This could facilitate designations and offer a convenient means to update criteria
and measures.32 At the same time, it has been suggested that the existing PSSA criteria are very broad
and do not address eitherthe level ofmaritime activities or criteria for assessing the risk ofpollution from
ships. [Wanen and Wallace] An additional threshold of vulnerability to maritime activities would
benecessary inthe contextof the IMO agreements andLOS Convention Article 2ll.6,particularly for
the application of mandatory measures approved by the IMO. Thus, a consolidated legal instrument,
precisely crafted to address shipping activities and incidents, would be helpfirl.

-

-

The existing scope of the PSSA criteria remains useful in the context of refining a more integrated
approach to marine and coastal protected area designations under different intemational agreements, in
particularthe regional seas agreements, below. Inthis respect,the IMO Guidelines' encourogement of
supporting actions to control other sources of marine pollution and øctively mønage resources in the
area is useful. As coøstal states regulate such activities øs dumping,ss the development of offshore
minerals, and land-based activities that degrade marine and coastal environments, they may incorporate andelaborate uponthe PSSA criteria.ltis arguedthataconsolidatedlegal ínstrumentfor shipping
would create addedvalue by raising the profile of the identified areas andfocusing øttention on the need
toprotectvulnerable areas not onlyfrommaritime but alsofromother activities. fiMO: MEPC 3612lt4l
The PSSA conceptmightadditionally serve as attehicle toimprove coastalstate enforcementauthorities

withinaninternationally-recognizedfrarnework. flMO: MEPC 33\INF.27; Nollkaemper 19931 The
I'OS Convention explicitly extends coastal state enforcement authority to national laws andregulations
adopted in conformity with Article 211 .6 (Article 220.8). But if such anarea staddles various offshore
zones, dffirent enforcement authorities apply. If a refined PSSA concept became the basis for LOS
Convention designations pursuant to Article2l l.6, uniþrm enforcement capabilities might be applied
th-roughottt, er)er- if the PSSA st.rgddlo¡'l vnvìntte íttficÅìr¡ìnnal ,nno¡
Finally, the development of the PSSA concept may offer an agreed basis for the designation of muine
protecûed areas beyond nø tional jurisdiction. As concepts andvehiclesfor designating protectedmarine
areas beyond national jurisdiction evolve, the indicative list of criteria annexed to the Biodiversity
Convention should also be considered. The relatively recent discovery of deep ocean vent life forms
opens a new realm of species and ecosystems whose component values merit protection. The most
concrete manifestations of such designations to date include the proposalfor international recognition
of the Titanic memorial and the draft regulations for deep seabed mining, both based on U.S. laws.
Sections N.F. and N.G. Agenda 2l also suggests the need to preserve high seas habitats and other
ecologically sensitive areas, based on the concept ofwild ocean reserves. fReport ]9921

31

It has been recommended that the guidelines for Special Areas under MARPOL 73178 and lor PSSAs be covered
by separate inslruments. Several procedural improvements for IMO consideration of PSSAs are contained in IMO:

MEPC/36|21t4.

32.

See IMO: MEPC 3612'l14 for suggestions of a range of protective measures that might be applied or adapted to
PSSAS.

33.

ln relation to protectionfrom dumping, Annex

llltothe London Convention, and the Guidelinesforthe implementation

of Annex lll, set forth the relevant criteria.
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The regional mørine progrøms call for the development of common guidelines , standards, or criteria
for selecting and establishíng protected areas and species.They offer a useful vehicle for integrating
protections from land-based activities, dumping, transboundnry moyement of wastes, offshore seabed
activitíes, and, es approwd by the IMO, EEZmaritime activities. Common criteria-which include
specific criteria for assessing the risk of pollution from ships
help ensure that agreed values
-would
protected,
are
andfacilitate the development and application of acceptedmethods to identify areasfor
protection and determine priorities. Hørmonized methods could expedite national designations. Such
criteria ønd methods would clearly support integrated coastal mønagement as a tool for ecosystem
planning and management. As the criteria are refined and elaborated, account could be taken of the
criteria used in designating protected areas and species under international instruments that do not
focus solely on the marine environment, including the Biodíversity Convention.3a Moreover, os
protected marine areas are identifted in land maps and marine charts, they are more likely to be
considered in envirownental assessment and development planning, in national and regional contingency planning, and in emergency responße actions. As the regional programs evolve, they will be in
a position to help determine the adzquacy of protective measures and, if more stringent measures are

required, how the

dffirent legal agreements nny be utilized.

IUCN has contrtbuted to the development of the PSSA concept since the mid-1980s, in part through
criteria developedfor identifying and selecting coastal and marine protected areas.35 It plays a key role
as the designatedBureau(secretariat)undertheRamsarConvention,andsentes inanadvisory capacity
to the WHC committee responsible for criteria and site selection, as specified in the treaty. The
Biosphere Reserve programis administeredby UNESCO,in cooperationwith FAO,UNEP, andIUCN,
through the Ecosystem Conservation Group. Through these and other mechanisms, IUCN could
usefully exømine the criteria,protective measures, approaches,andproceduresforprotectedareaand
species designations pursuant to dffirent international instruments:
to determine to whnt extent they might benefitfrom gredter harmonízation;
to considerwhere specffic criteria,measures,andapproaches ødoptedpursuantto oneagreement

might usefully be incorporated into onother; and

to organize expert groups to rfrne these tools, for use pursuant to dffirent international
for development planning by national governments and international

agreements and as a basis
development agencies.

Itwouldbeusefulto examinethe extentof overlapbetweenlistings ofthreøtenedandendangeredspecies
and protected areas and determine:
which legal agreement or agreements are most appropriate for pursuing protection of particular
species or areas;
how to coordinate protective measures pursuant to
for migratory marine species; and

dffirent agreements, including vital habitat

how to usethe differentagreements to strengthenthe representative globalnetworkofmarine and
coastal protected areas promoted by the IUCN.

34.
35.

lt is reported that within the European Union, work is being undertaken on a list of common criteriaforthe definition
of environmentally sensitive marine and coastal areas. lt includes consideration of the PSSA criteria as well as EU
Councildirectives on birds and habitat. [Peet 1994].

Rodney V. Salm, assisted by John R. Clark, Marine and Coastal Protected Areas: A Guide for Planners and
Managers (IUCN 1984). [Peet 1994].
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be useful to determine which of the more specific criteria, protective measures, approaches,
and research and monitoring arrangements pursuant to the marine agreements on protected areas and
species would contibute to implementation of the Biodivenity Convention. Consideration should be

It would

given to utilizing the regional marine agreements as implementing vehices
Convention in relation to marine and coastal specieslecosystems.

for

the Biodiversiry

Consideration might be given to developing a joint regime on biotechnology derived from living
resources beyond national jurisdiction, pursuûnt to the LOS and Biodiversity Conventions.

IUCN could play a useful role in promoting q coordinated strategy for the development of criteria,
approaches , and designations pursuant to dffirent internqtional treaties.Where multiple designations
are warranted, they may be supported; othetwise, it would be appropriate to distinguish which
protective arrangements are most suited to which areas, in view of limited resources.
Specifically in view of its position as host to the Ramsar Bureau, itwould be øppropriate for IUCN to
promote a coordinatedapproachbetvveenRamsar andthe regional arrangements onprotectedmarine
areas andspecies,inparticular as criteriaare currently being developedto take into accountwetlands
of importønce asfish habitat.These criteriamight sertte as an important bridging mechanismbetween
the regional marine agreements andfisheries treaties.

At regional and sub-regional leyels, IUCN members and commission members could play a vital role
in evaluating and improving criteria, protective measures, and approaches and in identifying sensitive
marine and coastal areas warranting some form of protection.
Atthe global leveI,lUCN's roleindatacollectionandmanngement,andinmonitoring areas andspecies
continue to be important.
serving various conventions
under threat and in protected status

-will

-

IUCN has stressed the importance of bringing to the attention of all governments the need for rapid
development andapplicationof policies andtools specificallyfor the conservation ofmarine areas,and
advocqted that a global evaluation ofthese policies and tools be undertakenwithin available resources,
leading to aworkshop at the ¿Uth Generdl Assembly (Kesolutnn Lv.4o).

C.

Integrated River Basin and Coastal and Marine Area Management
The major problems of marine environmental quality, not surprisingly, reflect the major problems of
freshwater quality. In the developing nations, freshwater quality is most seriously affected by the direct
discharge ofdomestic sewage and industrialeffluent into watercourses, oftenwithouttreatment. The use
of fertilizers and pesticides in agriculture has led to eutrophication of water bodies and dangerous levels
of chemical residues.36 In addition to adverse consequences on human health and marine species,
changes in sediment flow or excessive freshwater extraction may modify coastal processes and coastaV
marine ecosystems.3T This, intum, may alterhumanpattems of use orthe habitat of marine species and

migratory birds.

36.

ln decreasing order of severity, freshwater quality in developing nations is increasingly affected by bacteriological
pollution, organic wastes, suspended solids, organic micro-pollutants, nitrates, eutrophication, and salination.

lcsD
37

1ee4l.

For example, the reduced f low of the Ganges during the dry season for the purpose of irrigation (primarily in lndia)
has damaged 1O,OOO sq.mi. in Bangladesh due to saline intrusion f rom the Bay of Bengal. [Kahn].
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Marine pollution bome through freshwatercourses may result from two situations: (l) a river may be
shared by two or more countries, either flowing from one country into another or forming the border
between them, and combined pollutants from these countries may adversely affect the country at the
mouth of the river, neighboring countries, or areas beyond national jurisdiction; or (2) even if a river
originates and disgorges into the sea within one country, ocean curents may circulate pollutants or
sediments with discemible effect in neighboring countries or beyond national jurisdiction.
It has been estimated that 47 prcentof the area of the world (excluding Antarctica) falls within shared
river and lake basins. For 44 countries, at least 80 percent of their total area falls within a shared basin.
Of these, twenty are in Africa, seven in Asia, thirteen in Europe, and four in Latin America. In addition
to the magnitude of land area covered,2l4 nver and lake basins are shared by ttuo or more countries.
[Biswas] These figures give an indication of the potential scope of intemational agreements on
freshwatercourses.

Legal Developments
There are a number of intemational river and boundary water agreements that address problems in
shared watercourse s. Figure 12. Traditionally, they have emphasized maintaining navigable waterways
and allocation among upstream and downstream nations. Allocation has involved pollution to the extent
thatextractionordiversionaffectsthe quality of wateravailable to downstreÍìm users. Forthe mostpart,

however,theriverbasinagreementshaverarelyexploredlinkageswithmarineecosystems: howwater
quality requirements for agricultural, industrial, and municipal freshwater uses relate to the effects of
riveroutflow incoastal areas;how allocationdecisions affectflow, salinity, and sedimentation in coastal
and nearshore areas; and consequentimpacts onhumanuses of coastal and marine areas;marine species,
seabirds, and their habitat; and marine ecosystems.3s

The emphasis today on sustainable, ecologically-sound use of freshwatercourses has prompted a new
look at existing intemational river basin agreements and a call for new agreements where they do not
exist. Improved assessment and monitoring of riverbome impacts on coastal and marine areas will help

identify priorities for action.

ln 1994,

draft articles on the non-navigational uses of intemational watercourses were adopted by the
U.N. Intemational Law Commission. [UN: Report of the ILC 1994] This non- binding instrument is
meant to guide states in their national practice and as they agree on a bilateral, sub-regional, or regional
basis. The articles require that nations take all measures with respect to an intemational watercourse that
are necessary to protect and preserve the marine environment, including estuaries. They must also take
into account generally accepted intemational rules and standards. (Article 23)
The primary legal expression of the interface between freshwatercourses and the marine environment
is found in national laws and intemational agreements goveming land-based sources of marine
pollution. Section IV.C. Yetlhe extent to which direct linkages have developed between intemational
agreements on freshwatercourses and the regional seas agreements is not readily apparent. Both the
Meditenanean and Kuwait LBSMP protocols expressly provide that where discharges from a watercourse flowing through more than one country are likely to cause marine pollution, those countries
should cooperate to ensure the ñrll application of the protocol. The Baltic Sea agreement and the Black
Sea LBSMP protocol contain similar provisions, calling on interested state s to cooperate in preventing
and eliminating pollution tfuough shared watercourses. It appears that such linkages have been most
effective in the case of the triennial Norttr Sea Ministerial Conference, and, more recently, in relating
the Black Sea agreement to pollution through the Danube River. At a recent experts meeting examining
38

Albert E. Utton argues that were the 1994 Colorado River Treaty re-negotiated today, it would allocate a quantity
of waterto Mexico and the United States and reserve aquantityto protect and maintain the delta and estuarine zone.
IUtton].
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Figure 12
Selected Freshwater Agreements
Convention Concerning the Equitable Distribution of the Waters of the Rio Grande for lrrigation
(1906), and related agreements.
Boundary Waters Treaty concluded between Great Britain (on behalf of Canada) and the United

States, (1909), and related agreements.
Nile Waters Agreement concluded between Egypt and the Sudan, (1959).
lndus Waters Treaty concluded between lndia and Pakistan, Karachi (1960).

Protocol Concerning the Constitution of an lnternational Commission for the Protection of the
Mosel Against Pollution, Paris (1961), and related agreements.
Agreement on the lnternational Commission for the Protection of the Rhine Against Pollution,
Berne (1963).
Agreement concerning the RiverNigerCommission andthe Navigation and Transport on the Niger
River, Niamey(196a). ConventionCreatingthe NigerBasinAuthority, Faranah (1980), and related
agreements.
Convention and Statute relating to the Development of the Lake Chad Basin, N'Djamena (1964),
and related ageements.

Treaty on the Rio de la Plata Basin, Brasilia (1969), and related agreements.
Conventions concerning the Status of the Senegal River, and Establishing the Senegal River
Development Organization, Nouakchott

(1

972).

Convention for the Protection of the Rhine River Against Chemical Pollution, Bonn (1976), and
related instruments.
Agreement for the Establishment of an Organization to Manage and Develop the Kagera River
Basin, Rusumo (19771.
Convention relating to the Status of the River Gambia, and the Creation of the Gambia River Basin
Development Organization, Kaolack (1978).
Treaty for Amazonian Cooperation, Brasilia (1978)

Agreement on the Action Plan for the Environmentally Sound Management of the Common
Tambezi River System, Harare (1987).
AgreementonCooperationon Managementof WaterResourcesinthe Danube Basin, Regensburg
(1e87).
Convention on the lnternational Commission for the Protection of the Elbe, Magdeburg (1990).
Convention on the Protection and Use of Transboundary Watercourses and lnternational Lakes,
Helsinki (1992) - U.N. Economic Commission lor Europe (ECE).
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Soît Law:

WHO: Guidelines for Drinking Water Quality.
lnternational Law Association (lLA): Helsinki Rules on the Uses of Waters of lntemational Rivers
(1e66).

ILA: Rules on Water Pollution in an lnternational Drainage Basin (1982).
ILA: Seoul Rules on lnternationalGroundwaters (1986).
U.N. Economic Commission for Europe (ECE): Code of Conduct on Accidental Pollution of
Transboundary lnland Waters (1 990).
U.N. lnternational Law Commission (lLC): Articles on the Non-Navigational Uses of lnternational

Watercourses (1994).

approaches to an LBSMP protocol for the Caribbean, the meeting recommended that the protocol

provide that riparian nations cooperate to ensure the full application of the protocol in shared
watercourses. [UNEP: Report 1993] Similar concems were expressed in a preliminary evaluation of
the regional seas agreements. [UNEP: Report 1993]
Intemational efforts to control land-based sources of marine pollutionmay serve as a wedge to stimulate
broad-based pollutioncontrols and ecosystem managementin riverbasins. Where individual pollutants
or issues of water allocation may lead to nanowly focused national laws or intemational agreements,
the cumulative effects of nutrients, contaminants, and sediments manifested in coastal areas may offer
a handle for stronger upstream controls covering the watershed as a whole.

IUCN could be helpful in developing criteria and procedures to assess the linkages and impacts between
freshwater and marine ecosystems, and how to integ¡ate these into planning documents and legal
instruments.

D.

Environmental Assessment: Impacts in Marine and CoastalÁreas
The LOS Convention's provisiors onenvironmental impact assessment (EIA) are reflected innearly all
of the regional agreements, but procedures forputting them into effect are not well articulated. Sections
III .C . and III.D. Without further development of the tools for environmental assessment, with a specific

focus on activities that may degrade marine and coastal environments/habitat and impact marine
species, these provisions will remain difficult to implement.3e
Legal Developments
re gional marine qgreemenfs, requirements to consult withpotentially affected or neighboring
EIA are further developed than in the LOS Convention. The most expansive of these
regarding
states
is the 1992 Northeast Atlantic agreement, which provides that when pollution originating in one state
is likely to prejudice the interests of others, the states concemed, at the request of any party, are to seek

Underthe

to negotiate

39.

a

cooperation agreement.

A 1990 UNEP publication outlines streamlined EIA procedures for four types of projects atfecting the marine and
coastal environment: a marina, a tourist complex, sewage treatment plants for cities of different size, and a
submarine sewage outfall for a city of up to 100,000 inhabitants. [UNEP: An Approach (1990)].
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Figure 13
Agreements on Environmental Impact Assessment Related to Protection of the Marine
Environment
Convention on the Regulation
(oRAMRA)

of Antarctic Mineral Resource Activities, Wellington

(1988)

AnnexltotheProtocolonEnvironmentalProtectiontotheAntarcticTreaty: Environmentallmpact
Assessment, Madrid (1 991 ).
Convention on Environmental lmpact Assessment in a Transboundary Context, Espoo (1991) U.N. Economic Commission for Europe (ECE).

Soît Law:
UNEP: Environmental Law Guidelines and Principles No. 2: Principles of conduct in the field of
the environmentfortheguidance of states intheconservation and harmonious utilizationof natural
resources shared by two or more states (1982).
UNEP: Environmental Law Guidelines and Principles No.9: Goals and Principles of Environmental lmpact Assessment (1987).
U.N. lnternational Law Commission (lLC): Articles on the Non-Navigational Uses of lnternational

Watercourses (1994).

The 1991 Convention onEnvironmental Impact AssessmentinaTransboundary Contexl, by

identifying

offshore and other activities that may cause significant adverse transboundary effects, offers more
substantive context.4 It requires consideration of impacts in offshore zones undernational jurisdiction,
and calls for advance notification and opportunities for potentially affected parties to participate in EIA
procedures. It is reinforced in respect of the marine area by more detailed provisions on consultation and
cooperation in the 1992 Northeast Atlantic and Baltic Sea agreements. The U.N. International Law
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provisions on notification and consultation conceming planned measures that may have adverse effects
on other states.
The most sophisticated and binding intemational system for EIA is found in the 199 I Antarctic Protocol.
It builds on concepts found in the 1988 Antarctic minerals agreement (CRAMRA). For a proposed
activity likely to have more than a minor or transitory impact, a collective review by the advisory

Committee forEnvironmentalProtection (establishedbytheProtocol) is requiredbefore final decisions
are taken by national authorities. The draft EIA is to be circulated to all parties and made publicly
available for comment.
Practical criteria and procedures for assessing activities thatmay have significant impacts onmarine and
coastal environments and for monitoring approved activities are urgently needed. These should be
tailored to the needs of the regional seas agreements and other agreements aimed at protecting marine

40.

Of the listed activities in Appendix l, those likely to impacl the marine environment and marine species are: large
industrialfac¡lities such as oilrefineries, thermalpowêrstations, nuclearfacilities, chemical installations, large-diameter

oil and gas pipelines, waste disposal installations and landfills, major storage facilities for petroleum and chemical
products, and offshore hydrocarbon production, as well as trading ports, large dams, substantial groundwater
abstraction activities, and deforestation of large areas.
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areas, species, and ecosystems, including the Biodiversity Convention. Criteria should foster a
harmonized approach to defining "risks" and "impacts". Clear guidance should be developed, related
to particular sectors and types ofactivities.
As noted in Section III.C., the content of EIAs and procedures regarding circulation and release of EIA
and monitoring reports to potentially affected nations, intemational organizations, and the public would

benefit from further elaboration. Efforts to agree on indicators for monitoring the health of marine/
coastal environments/resources, to harmonize assessment and monitoring procedures, and to assist
developing nations with cost-effective assessment and monitoring programs would be useful.

IUCN has called for further work to achieve agreement on important indicators of the marine
environmentandmarineresources(Res.17.37).Thesewouldbehelpfulintheelaborationofassessment
and monitoring programs tailored to coastaVmarine concems.
practical expression of EIA criteria and procedures is likely to be incorporated into planning
for integrated coastal management and integrated watershed management. LBSMP
provides the legal context for these management concepts. IUCN has already made substantial
contributions to integrated coastal planning andmanagement IPernettø ønd Elder (IUCN 1993)] and
should continue to refine these approaches, drawing on its members' worldwide experience and
ecpertise. IUCN has urged governments to develop global networks to enhance management capacity
and training to maximize sharing between nations and regions regarding experience, research, and
The

mechanisms

technical information onintegratedmanagement of coastal,shallow sea,andmarine environments and
resources (Resolution 19.46).

E.

Regional Ecosystem Management: Legal and Institutional Developments
The Special

Areas-large

to MARPOL 73178

-

seaareaswheremore sfingentpollutiondischarge standards applypursuant

were identified in Section

VIA, together with the qualifying criteria. They

respond to the need to protect vuLnerable areas from shipping activities.

Enclosed or Semi-enclosed Seas: Where a gulf, basin or sea is surrounded by two or more countries
and has a naffow outlet, or where it consists primarily of the tenitorial seas and EEZs of those countries,
the LOS Convention requires that states bordering the area endeavorto coordinate their efforts regarding
marine living resources management and conservation, protection and presewation of the marine
environment, and scientific research policies, encouraging joint research programs. Countries may
cooperate directly or through regional organizations, and invite other interested states or intemational
organizations to join them. (Article 123)

Large Marine Ecosystems (LMEs): LMEs are ocean areas of more than 200,000 sq.km. (e.g., the
Bering Sea, CaribbeanSeaand Gulf of Mexico, Bayof Bengal, Yellow Sea). They arecharacterizedby
distinctive physical and hydrographic features, to which particular populations of marine species have
adapted. Their size normally requires intemational cooperation. [Belsky; Laughlin] Since the late
1970s, the LME concept has been promoted and refined as a mearìs for ensuring that environmental
factors affecting marine species and habitat are considered together with conservation measures, which
themselves must take account of interactions among dependent and related species. It requires an
effective monitoring and assessment program encompassing natural variability and the causes and
effects of changing human activities (including marine pollution, habitat degradation, and fisheries
practices), designedto supportmanagementdecisions. Thenegotiationof CCAMLR served asthe initial
vehicle for the concept's development and application in intemational law. The implementation of
CCAMLR has further shaped it. Section y.B. IUCN has been a promoter of the concept.
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Of the regional marine agreements, some expressly support the protection of marine and coastal
ecosystems. The East African agreement calls for appropriate measures to prevent, reduce and combat,

caused by such actions as land
incorporates
an obligation to consewe
The
Atlantic
agreement
Northeast
reclamation and dredging.
marine ecosyst€ms and, where practicable, to restore marine areas which have been adversely affected.
As noted in Section VI.A., the Caribbean protocol on protected areas and species, by protecting all
species of wlnerable coral reefs, seagrasses, and mangroves, establishes a useful basis for sustainable
use of these systems.

in particular, the destruction of marine and coastal ecosystems

Both geographic configuratons like semi-enclosed seas, and shared ecological systems, ideally foster
cooperative research and management arrangements. The countries bordering the Baltic and North seas
have long-standing cooperative arrangements, recently upgraded, while those around the Bering Sea,
the Black Sea, and the Arctic Ocean have launched new cooperative initiatives during the 199Os. Figure
3. The lgg2Baltic Sea agreement obligates states to take all appropriate measures with respect to the
Baltic Sea and its coastal ecosystems to conserve natural habitats and biological diversity, and to protect
ecological processes and ensure the sustainable use ofnatural resources. It recognizes explicitly the
desirability of enhancing cooperation with regional fisheries organizations. The Black Sea agreement
and its LBSMP protocol recognize the need, in designing pollution control measures, to avoid adverse
effects on marine life and living resources by changing their habitats. The 1991 Arctic Strategy
contemplates cooperation in both pollution control and the conservation of flora and fauna.
Shortof regional arrangements, the 200-mile extension of nationaljurisdictionhas producednumerous
maritime boundary delimitation agreements, where shared resources promote joint development and
management schemes. These agreements, which may offer either interim or definitive solutions, often
include measures for environmental protection and marine resources conservation.
The growth in human activities and impacts on marine and coastal areas increasingly requires
cooperative monitoring, research, and assessment programs, keyed to geographic and ecological
systems thatform a logical unit. By taking account of aII sources of impacts and their cumulutive effects
on such units, these programs provide awell-foundedbasisfor national and regional management and
jor the identification oiprioriùes. Sucìt regionøi assessmew progrums have been effecilveiy rìeveíoped
in the context of the North Sea Ministerial Conferences and the Baltic Convention (including linkages
withthemonitoringprogramunder the ConventiononLong-RangeTransboundnry Air Pollution).They
are emerging also under the I99I Arctic Strategy. Sections IV.C. and IV.E.
Harmonized regional approaches to managing land-based and ffihore activities , including fisheries,
and to protecting marine areas and species, lay a solid foundation for effective coastallmarine
ecosystemmanúgement. Cooperationregarding sharedwatersheds affecting the coastallmarine areea
is also essentidl. See Footnote 21.

IUCN has encouraged the Arctic governments to develop new intemational instruments to address the
fulI range of environmental problems facing the Arctic, and to implement within the Arctic region other
intemational instruments (Res. 19.97).
Moving from marine agreements to broader regional agreements for the conservation of nature,
wildlife, and natural resources, Figure 10, the latter are interesting from the oceans perspective to the
extent thatthey lay a basis for a more integrated approach to protecting marine environments and coastal
habitat, including watershed management. They variously promote measures:
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to combat erosion, especially as it may affect coastål or freshwater ecosystems or lead to siltation
of downstream areas or vulnerable ecosystems such as coral reefs (ASEAN);

to improve agricultural practices to ensure long-term productivity of the land, including controlling the application of pesticides, fertilizer, and other chemical products;

to ensure due regard forprotecting critical habitat in development schemes for wetland drainage
or forest clearance (ASEAN); and
to coordinate andplanprojectsto conserve and developunderground and surface waterandcontrol
waterpollution, including any deleterious effects of wateruse practicesthatmight adversely affect
aquatic habitats, whetherfresh, brackish, orcoastal; and to consult and developjointmeasures for

water resources shared by more than one State.
To take the example of the Association of South East Asian Nations (ASEAN), their Strategic Plan of
Action, adopted in1994, recognizes the marine environment as truly an ASEAN regional heritage.It
states that:

"The Southeast Asian seas are natural habitat for about 2500 species ... [which] provide lIVo of
the world's supply of marine products and are a source of livelihood for many of the region's
fishermen. All ASEAN countries have extensive fishing industries. Yet, many of the major
near-shore fishing areas in the region are over-fished and polluted from land-based sources and
oil spills. ... There has been a notable increase in the occurrence of red tides which is attributed to
domestic sourcesofpollution. Thisincidenceposesnotonly ahealthhazardbutalso affects export
eamings. Similarly, many mangroves are disappearing to make room for brackish water prawn
farming, housing and industrial development. Coral reefs are also being degraded and require
rehabilitation. Accordingly, there is an urgent need for a more coordinated, pro-active and
collective action to protect ASEAN's coastal zones and marine resources." IASEAN]
This statement encapsulates the inter-related aspects of coastal and marine environments, including
fisheries. Actions called for are improved regional marine and coastal environmental coordination and
the development of a framework for the integrated management of regional coastal zones. In addition,
the Plan calls for a regional frameworkto protect and conserve heritage areas and endangered species,
recognizing the cumulative effects of threats posed by continued habitat destruction, overhawesting,
pollution, and the introduction of exotic species. It also calls for strengfhened institutional and legal
capacities to implement intemational agreements on the environment, and it calls for a regional guide
for the safe management of toxic chemicals and hazardous waste and a regional system to promote
environmentally sound technologies.
Inter-Regional Initiatives: The Programme of Action of the 1994 U.N. Global Conference on the
Sustainable Development of Small Island Developing States (SIDS) offers a multi- dimensional
agenda for dealing with coastal and marine resources, wastes management, freshwater resources, the
impacts of climatechange and sealevelrise, natural and environment¿ldisasters, andbiodiversity,land,
energy, and tourism resources. Reflecting Agenda 2l , it includes also sections on scientific and technical
support, institutional arrangements, and human resources development, as well as on implementation,
monitoring, and review. Significantly, conference participants identified marine and coastal resources
as their major assets. The natural unity between terrestrial and marine environments for small island
nations compels an integrated approach to their sustainable use.
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At the regional level,questions arise as to how to harmonize the existing mnrine agreements,including
fisheries ageements, ønd ensure that they are integrated with broader agreements on arealspecies
protection, including coastal habitat andwatersheds that impact coastallmarine ecosystems:

with respect to the criteria for assessing problems and priorities;
with respect to coordinated research andmonitoring programs; and
with respect to management
These efforts ideally shoulddraw oncomparative advantages

relevant programs under the Biodiversity

andavoidduplicarton.Coordinationwith

onvention, the FCCC , and the ozone agreements would be
beneficial,particularly inrelationtoresearch,øssessment,andmonitoring.Efforts are neededto ensure
that mønagement measures under the dffirent qgreements reinforce each other.
C

The agreements onland-basedactivities thatdegrademarineandcoastal enyironments are

inaposition
to integrate river basin agreements with regional marine programs. The approach to land- based
activitiestakeninthe 1995 UNEP conference onLBSMP hasthepotentialto shape acoherentapproach
to protectíng the marinelcoastal environmentfromfurther degradøtion, including marine species and

their høbitat.
The framework regional seas agreements offer a vehicle for integrating criteria and manøgement
measures related to land-based and ocean-based activities that affect múrine environments and species
(e.g., offshore iwtallations and structures, dumpinÐ.They may alsofacilitate a coordinated approach
among the mnny species and area protection regimes as they affect marine and coastal issues. This,

however,willtakemore effortonthepart of those engagedinareaandspeciesprotection.Wheremarine
and coastal resources have been identified as major assets of the countries concerned, the potential of
the regional marine agreements to focus and channel sustainable development priorities may be even
more substantial.

IUCN,withitsregional members andnetworks,may harbor substantialandmultidisciplinary expertise
in particular regions and sub-regions to advance an integrated, ecosystem-oriented approach.
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Section Seven. Capacity-Building
A.

The Marine Environment
Previous sections outline the general obligations of all states to protect and preserve the marine
environment, without qualification. They note the implicit and explicit trade-offs and balances inherent
in the LOS Convention, where it was recognized that if intemational obligations were to be met,
intemational assistance would be necessary: for sea-based activities, intemational rules and standards
constitute minimum standards; whereas for land-based (and airborne) sources of marine pollution,
assistance would be necessary to upgrade the means available to developing nations. Sections LD. and
//.r{. Specific obligations to assist developing countries are found in relation to environmental
assessment, environmental monitoring, and emergency respons e, below and Section II I .C. Obligations
to promote the capacity of states requesting æsistance in marine research and.technological capabilities
in relation to protection and preservation of the marine nevironment are also specified, below.
Regarding technical assistance to protect and preserve the marine environment, the Convention
specifies that developing states shall be granted preference by intemational organizations in the
allocation of appropriaûe funds and technical assistance and in utilizing their specialized services. In
elaborates on the responsibilities to be undertaken by states, directly or through competent intemational
organizations, as follows:

"(a)

promote programmes of scientific, educational, technical and other assistance to developing states
for the protection and preservation of the marine environment and the prevention, reduction and
control of marine pollution. Such assistance shall include, inter alia,

(Ð
(iÐ
(iii)
(iv)
(v)

training of their scientific and technical personnel;
facilitating their participation in relevant intemational programmes;
supplying them withnecessary equipment and facilities;
enhancing their capacity to manufacture such equipment;
advice on and developing facilities for research, monitoring, educational and other
programmes;

(b)

provide appropriate assistance, especially to developing states, forthe minimization of the effects
of major incidents which may cause serious pollution of the marine environment;

(c)

provide appropriate assistance, especially to developing states, conceming the preparation of
environmental assessments." (Article 202)

In relationto deep seabedmining,states are obliged to promote intemational cooperation andprograms
for scientific and technical training, technical assistance, and research in marine science and technology
and marine environmental protection (1994 Agreement, Annex, Section 5, Article 1.c.).
More generally, states arc to cooperate and exchange results, directly and through competent intemational organiations, in rule-making, emergency response, and research and studies related to marine
pollution and its remedies; marine pollutionmonitoring; and establishing scientific criteria as abasis for
rule-making (Articles 197-201,2M.1). Regarding the results of marine scientific research, every state
is obliged to provide other states with a reasonable opportunity to obtain information necessary to
prevent and control damage to human health and safety and to the marine environment (ArlcLe242).
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B. Marine Living Resources
In the context of the conserving marine living resources, both within the EEZ and on the high seas, the
regular exchange of scientific information and catch and effort statistics is required through competent
intemational organizations (Articles 61.5,119.2). The Convention is also explicit regarding terms and
conditions that coastal states may establish for access by other states' nationals to fish in the EEZ. These
include the conduct of fisheries research programs, requirements for personnel training, transfer of
technology, and enhancing research skills related to fisheries (Article 62.4).

C.

Marine Research and the Thansfer of Technology
To promote collaboration in scientific research, states and intemational organizations must make
available information on proposed major research programs and the knowledge resulting. They must
cooperate to promote the flow of scientific data and information and the transfer of knowledge,
especially to developing states, and to strengthen marine research capabilities in developing states
(Article 244). Wilúl- respect to coastal state rights regarding research by foreign states or intemational
organizations in its EEZ and continental shelf, it may participate in research projects and receive data,
results, samples, and assistance in interpreting them (Article 249).
Collaboration to promote the development of ma¡ine science and technology and its transfer on fair and
reasonable terms and conditions is to be undefaken directly by states and through competent
intemational organizations. This includes the acquisition, evaluation, and dissemination of information,
data, and knowledge on marine technologies as well as the development of appropriate marine
technologies (Articles 266,268,269). States are also to promote the development of marine scientific
and technological capacity of states which may need and request technical assistance
for resource
activities, marine scientific research, and the protection and preservation of the marine environment
(Article 266). Anticipatinglaterintemationalagreements andAgenda2l,,states are encouragedto foster
economic and legal conditions favorable for the transfer of marine technology, and for the benefit of all
parties concemed,withdue regardforthe rights anddutiesofholders, suppliers, andrecipientsofmarine
technology (Articles 266.c,267 ,269). Acting directly or through intemational organizations, they are
iu pruurulc iiru dcvciupursui. uÍ ürs uççcssary icuiuruiugicai iuírasiruciurc ¿uni iruur¿u rssuurçcs i.u
facilitate marine technology transfer (Articles 268, 269).

-

The Convention calls for states, acting directly or through intemational organizations, to promote and
support the establishment of national and regional centers for marine scientific and technological
research, particularly in developing coastal states. The functions of regional facilities include study
programs related to the protection and preservation of the marine environment and the acquisition,
processing, and dissemination of information onmarine research and technologies, as well as systematic
information systems on technology acquisition and marketing (Articles275-277).

D.

Funding and Coordination
Other articles encourage bilateral, regional, and multilateral cooperative progr¿ìms to facilitate appropriate intemational funding forocean research and development. They urge that the efforts of competent
intemational organizations be coordinated inthe field of marine technology transfer(Articles2TO-274).
Moreover, the competent intemational organtzations dealing with marine science and marine technology are themselves obliged to "take all appropriate measures to ensure, either directly or in close
cooperation among themselves, the effective discharge of their functions and responsibilities" (Article
278).
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Institutional and Legal Developments
A review of the many intemational programs that provide support for capacity-building related to use
and protection of marine and coastal areas and marine living resources would be voluminous.ar These
have developed to support the implementation of specific legal agreements
for
IMO's
- to theexample,
Integrated Technical Cooperation Programme, trust funds established pursuant
UNEP regional
seas prcgrams, or FAO support for fisheries agreements
and to enhance capabilities more generally
with respect to marine research and marine management,- with significant programs in FAO and IOC.
Virtually all of the marine agreements contain language promoting intemational cooperation, directly
and through competent inûemational organizations. Numerous intemational agencies are involved, as
well as bilateral donors. Section II.C.
More concerted support for implementation of the regional marine programs has begun to develop in
the Mediterranean and Black Seas. The Environmental Program for the Mediterranean, launched in
1988, and the MediterraneanEnvironmentalTechnical Assistance Program, have been supported bythe
World Bank, UNDP, European InvestmentBank, and Commissionof the European Communities. The
BlackSeaprogram is supportedbyUNDPandthe GlobalEnvironmentFacility (GEF). The formerbuilt
upon the UNEP regional seas program but was not directly linked to it; the latter subsumes the regional
agreement initiated by UNEP. The GEF hæ also supported efforts furthering the implementation of the
Baltic Sea Convention.
The GEF
a tripartite arrangement among UNEP, UNDP, and the World Bank
focuses on marine
and freshwater initiatives through its "intemational waters" component. In addition to the two regional
agreements noted above, it has funded projects that contribute to the implementation of MARPOL 73l
78 inthe WiderCaribbean and inChina.Its roleregardingtheotherregionalmarine agreements remains
to be defined. Two recent documents, the Programme of Action of the SIDS Conference and the draft
implementation agreement from the U.N. Fisheries Conference, explicitly name the GEF, in addition
to other traditional funders, as potential sources of assistance for developing states.

-

-

ln the Final Act of UNCLOS III, the call for national development plans to strengthen capabilities in
marine science, technology, and ocean services, and better coordination among international agencies
in support of these initiatives, Section 1.C., wa¡rants renewed attention. As with every other aspect of
the environmen¡/development web, the marine/coastal sector cannot be dealt with in isolation. It should
be merged with sustainable development assessment, planning, and management at local, national, and
regional levels. From a sectoral standpoint, national (and regional) plans for biodiversity and species
conservation, freshwater management, forests management, and airbome pollution control need to take
into account, explicitly, causes and effects related to the marine/coastal sector. From these specialized
plans, acoordinated national strategy needs to be forged, which can focus extemal assistance onnational
concems and priorities. IUCN experts are in aposition to shape and influence national assessment and
planning at all levels of govemance, and to help formulate criteria for determining priorities. They can
bring to bear expertise in marine and coastal issues, wetlands, biodivenity and other areas and deal
constructively with interactions and synergies.
International cooperation to strençthen research, assessment, and monitoring capabilities as a basis
for improvedmanagement is essential.The transfer of management skillswithin and among regions is
vital. The IUCN network of experts already contributes to such capaciry-building and is ideally suited
to promote information exchange among regions.

41

.

See reviews cited in footnote 2; and UNGA: Realization of Benelits (1990 and 1991 ).
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IUCN hasurgedgovernmentsto develop globalnenvorks toenhancemanagementcapacity andtraining
to maximize sharing betvveen nations and regions regarding experience, research, and technical
informationonintegratedmanagement of coøstal,shallow sea,andmarine environments andresources

(Resolution 19.46).

In relation to the transfer of technology and other management skills and practices, the

LOS

Convention's call for states to foster economic and legal conditions favorable to transfer and that benefit
all those involved, resonate in light of Agenda 2l and other emphases on the constructive role that may
be played by the private sector.
Specffically,pursuant to the LOS and Biodiversity Conventions, the guidelinesfor grønting access to
foreign researchers in the EEZ, developed pursuant to the LOS Convention, should be drawn upon as
cooperatiye arrdngements are developedfor research and shared benefits relating to genetic resources
in marine øreas under national jurisdiction. [UN: A Guide (1989)]
The instiutional implications of funding and coordination
Section

VIII.
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capøcity-building are considered in

Section Eight. The Global Framework Revisited:
Institutional Arrangements
The comprehensive approach of the Law of the Sea Convention offers a unique vehicle forpromoting
sustainable use of the oceans. It provides the intemational legal basis for managing multiple human
acLtvitiesfromthe perspective of their ffiects onmarine and coastal ecosystents,and it establishes alegal
foundation for integrating different specialized regimes and protection measures. Its broad conceptual
framework is substantially reinforced by Agenda 21.

The Convention covers activities undertaken both in the oceans and on land. By outlining objectives,
obligations, and principles, and linking them to an increasing number of more specific intemational
agreements for marine environmental protection and the conservation and management of marine
species, itrepresents adynamicvehicleforupgradingoceanlaws. ThereferencesintheLOS Convention
to protecting rare or fragile ecosystems and the habitat of th¡eatened or endangered species provide a
hook for ensuring that activities govemed by the LOS Convention respect designations pursuant to
numerous agreements on species and area protection, both ûenestrial and marine. When it comes to
settling disputes, the Convention's flexible system permits framework LOS Convention obligations to
be interpreted and applied drawing on this wide range of evolving, more specific legal obligations.

The Convention's obligations lay the foundation for management actions that integrate marine
environmental protection with marine living resources conservation.They also promote approaches to
marine and coastal management that are based on natural systems and the geographic scales that reflect
them. Without the forcing factor of intemational legal obligations, it is unlikely that many of these
objectives would be tackled, let alone realized, except in the face of major disasters. Without a clear
strategy, and clearly-focused intemational institutional support arrangements, they may never be
achieved.

Institutional Implications
If the entry into force of the LOS Convention gives legal and conceptual impetus to sound ocean
management, the ability to realize that objective will require a re-examination of the existing
intemational institutional support structure. The many inûergovemmental fora presently involved are
noted in.S¿ction II.C. Whatis lacking is a clear assessment of the functions thatmust be performed and
the strengürs and weaknesses of existing mechanisms for carrying them out. That assessment must
realistically take into account available financial resources. Non- govemmental organizations like
IUCN may play a considerable role in such an evaluation process and help ensure that the results are
capable of drawing on the most reliable, respected, and representative expertise. Part of that exercise
would explore appropriate roles and functions for IUCN and its worldwide membership and commission
networks.
The 1995 UNEP meeting on land-based activities, to be held in November/December in Washington
DC, and the review by the Commission on Sustainable Development of Agend aZl' s chapter on oceans
and coasts in 1996, present a logical sequence for re-examination of the intemational institutional
support structure for sustainable ocean use. That re-examination may influence other fora considering
related questions. The meeting on land-based activities, because of the broad scope of the problem, will
inevitably have to address many aspects of institutional follow-up. Its conclusions could set the stage

United Nations Conyention on the Lcw of the Sea: A Framework for Marine Conseryation

for the Commission to consider support arrangements related to the whole of Agenda 21's oceans
concems. Commission recommendations through ECOSOC to the U.N. General Assembly could set in
motion reforms throughout the U.N. system, if not a meeting of the contracting parties to the LOS
Convention to agree on clearly defined functions and competent support arrangements.
Functions
Intemational institutions operate as enabling mechanisms. They may catalyze, orgarize, synthesize,
promote, facilitate, and coordinate programs focused on common priorities, and provide technical and
financial assistance to help implement them. Their role is to help countries with national and regional
strategies and priorities, consistent with the implementation of each nation's intemational legal
obligations. Their policies and progrÍìms are approved by govemments, as members of the institution's
decision-making body. ln the case of an intemational convention, the decision-making body is the
conference ofparties.
For purposes of analysis, these two basic functions of intemational institutions
inter- govemmental
decision-making regarding common policies and priorities, and support programs to implement them
may be broken down into a number of components. Figure 14 outlines these components in five
general categories. By distinguishing decision-making from the analysis and preparations that ideally
goveminform decisions, it attempts to outline opportunities for support by numerous institutions
mental and non-govemmental, national as wellas intemational. By stressing analysis
the definition
it attempts to higtrlight opportunities to influence natonal
of problems and the definition of solutions
and intemational decision-making. By distinguishingsynthesis andcoordinationfrom decision-making,
it attempts to emphasize the comparative advantages of convention secretariats and related intemational
organizations. Clearly, the synthesis and coordination functions require appropriate technical and
managerial expertise.

-

-

-

-

-

The LOS Convention's entry into force will substantially reinforce the need to refine scientific and
technical criteria used in the further development of national and intemational rules and standards, and
recommended practices and procedures. Those criteria and standards will in tum inform intemational
decision-making, the progressive development of intemational ocean law, and related dispute settlement proceedings. In order to acquire the knowledge necessary to refine the criteria, it will be essential
to improve tools for assessment and monitoring, based on recognized scientific methods, and to improve
cooperative research programs to better define the problems and solutions of sustainable ocean use. The
body of specialized oceans expertise that may be drawn upon is vast. It may reside in specialized intergovemmental organizations, including convention secretariats, the intemational financial institutions,
and non-govemmental communities, including private industry, research institutes, and institutions of
higher leaming. These institutions may be global, regional, sub-regional, or national.
Thefunctions outlinedin Figure 14 raise questiow aboutwhich international institutions,particularly
inter-governmental institutions,shouldbe responsibleforthesefunctions, andwhat are the comparative
advantages ofregionalversus global bodies. Severalpossible lines ofinquiry are discussed below, but
a thorough assessment is beyond the scope of this report.

Data management at regional and global levels is cost-effective and provides a resource for
governmental and non-govenrmental users. Data needs in relation to sustainable ocean use are several,
and different institutions may serve different specialized functions. A global database may be most
appropriate for information on particular contaminants (e.9., toxic and hazardous substances), on best

forestry or agricultural practices, on clean production technologies related to oil production and
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processing facilities, or on expertise available for response to a particular type of marine pollution
emergency. On the otherhand, information on marine environmental conditions and trends may be most
logically concentrated at the regional level, and, similarly, dat¿bases on national laws that implement
intemational oceans agreements and national management institutions responsible for implementation.
It may be appropriate to interpret and supplement global databases at the regional level with information
on relevant regional circumstances and experiences.

Analysis and Synthesis: It makes sense to base assessments of the health of marine and coastal areas
ongeographic andecologicalsystemsthatform alogicalunit. Bytakingaccountof allsourcesof impacts
and their cumulative effects on such units, such assessments would provide a well-founded basis for
management actions and for the identification of priorities. Logical coastaVocean units are likely to be
defined at sub-regional and regional levels. Regional assessments may be synthesized periodically to
produce a global assessment,like those produced by GESAMP.
Analysis of best management practices and technologies is already undertaken by specialized intema-

tional institutions and intemational development banks. But there is no systematic process for
synthesizing lessons leamed and making that information widely available, nor is the experience of
many local stakeholden taken into account. In some cases, lessons leamed may require a focal point
within the region to ensure that they are retained in a manner that serves regional needs.
The coordination of research and monitoring to ensure cost-effective programs and timely dissemination of results is vital in the face of limited resources. The vast network of private and govemment
institutions involved in these activities makes it essential to maintain an overview. This may be
manageable atthe regionallevel, butameans of inær-regionalexchange should also be assured.Insome
cases, global programs require means to ensure that the results are made available to researchers and
managers at the regional level. The effective dissemination of proven criteria and methods of analysis

is an important aspect.

The synthesis of problems, issues, and circumstances emerging from natonal plans for sustainable
ocean use is most appropriately undertaken at the regional level, so that common concems and priorities
may be identified. While these may be further synthesized at the global level, it is at the regional (and
sub-regional) level that meaningful responses tailored to needs are developed, and where oceans
concems may be most effectively integrated with related regional concems.

Networks: It is clear that databases are insufficient to ensure that information, expertise, and lessons
learned are adequately transfened. Face-to-face interaction is vital. While this may be less difficult and
costly to pursue at the regional level, institutional mechanisms for inter- regional exchange are also
required.
IUCN has urged govemments to develop global networks to enhance management capacity and training
to maximize sharing between nations and regions regarding experience, research, and technical
information on integrated management of coastal, shallow sea, and marine environments and resources

(Resolution 19.46).
Review Mechanisms: A means must be found for inter-govemmental review of progress made in
implementing the full range of oceans agreements vis-a-vis the assessments of regional and global ocean
health; that is, have the regimes together been effective in improving the health of the oceans, or at least
slowed its deterioration. (This differs from review by the conference of paúies of each intemational
agreement regarding compliance with the treaty and the effectiveness of the measures adopted.) The
North Sea Ministerial Conference has been cited as an example of such a review at the regional level.
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Figure 14
Disaggregating the Functions of International Institutional Support
(1) To Deflne the Problems:

-

define common criteria and methods for monitoring, assessment, and analysis;
monitor environmental conditions and trends in order to determine and predict the health of marine
and coastal ecosystems and give early warning of emerging issues; - identify contaminants that
degrade marine environments/resources, and their risks, pathways, and effects;

-

assess the scope and magnitude of the problems caused by particular sources, sectors, and
activities, including the costs of deterioration and how social and economic slructures and policies
contribute;

-

track new research findings (scientific and socio-economic), and verify and correct initial
assessments;and
develop a research agenda and prioritiesto resolve unanswered questions, including use of case
studies to analyze past endeavors and pilot projects to test new approaches.

(2) To Define the Solut¡ons:

-

define appropriate criteria and methods of analysis and evaluation (scientific as well as methods

for policy and economic analysis);
determine which management practices, techniques, and technologies can prevent and m itigate
degradation, on asector-, industry-,oractivity-specificbasis, aswellasthecircumstances in which
they are appropriate and their availability and cost;

-

determine the effectiveness of particular policies, laws, regulations, and other measures for
addressing specific problems, including the use of economic ínstruments and incentives;
identify the national institutional processes and structures that foster sound solutions, and
determine why;

-

translate agreed policy measures and regulations into practical guidance for managers and
specific end-users:

-

identify lessons leamed worldwide from successfulorunsuccessful approaches to problems and
from operationalexperience with specific control measures, including the results of case stud¡es
and pilot projects; and

-

identify sources of specialized technical expertise available to help def ine problems and solutions,

provide technical or emergency assistance, or help resolve disputes, whether located in
inter-governmental or non-governmental organizations or private industry.

(3) lntergovernmental Declslon-Maklng.
Based on the preparatory work carried out under (1) and (2) above:

-

agree on criteria to be used in defining common problems and solutions;

-

agree on new initiatives to progressively develop internationalocean law, consistent with other
international legal obligations; and

-

agree on priorities for future comrnon initiatives in research and monitoring, policy development,
añd coopèrative implementation, which should be ref lected clearly and transparently in approved
program and budget documents.

agree on common policies and implementing measures and on necessary revisions in Iight of (1)
and (2);
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(4) To Syntheslze and Coord¡nate lmplementatlon lnltlat¡ves, at Reglonalor Global Levels:

-

synthesize the results of (1), (2), and (5) to inform (3).

-

promote exchange of information among nations and regions of the type noted under (1) and (2)
âbove, through databases, clearinghouses, and face-to{ace interaction;

-

mobilize and coordinate specialized technical expertise available to help define problems and
solutions, provide technical or emergency assistance, or help resolve disputes;

-

identify and coordinate relevant internationalprograms in nnnitoring, research, and assessment;

-

ensure coordination and consistency arnong international legal agreements that have a bearing
on protection and preservation of marine and coastalecosystems.

extract from national implementation programs shared issues and problems, where economies of
scale may result from common support (e.9., data collection and management, public education
and awareness, training and technical assistance, research and assessment);

identify, mobilize, and coordinate sources of financial ass¡stance;
ensure that governments interpret and apply convention legal obligations consistently, and that
inter-governmental organizations' programs reinforce international legal obligations; and

(5) To Review Progress:

Evaluate the achievements of the convention against the periodic synthesis of conditions
andtrends in marine and coastal ecosystems, as a measure of its overall success or f ailure, and
determine the need for new measures;

review regularly nat¡onal programs pursuant to the ocean law agreements, their success in
arresting deteriorating national conditions and trends, and the problems encountered, in order

r echanism to help identify national priorities and
problems,
on
them;
focus
external
support
and
shared
both to r-eview achievements and as a planning

evaluate the effectiveness of international instilutions'programs lhat contribute to the implementation of international oceans agreements.

Another type of review is necessary for considering the extent to which different specialized assistance
prcgrams and the intemational development agencies contribute to the implementation of intemational
agreements. That review should be based on a synthesis of such programs and serve also as a planning
mechanism for future intemational collaboration, so that planned activities make the best use of
available resources and talent and help meet agreed objectives and priorities.

Coordination: The different intemational agreements that affect

sustainable ocean use, be they

oceans-specif,c ornot, require greatercoordinationandintegration-amongresearch, monitoring, and
assessment, so that cost-effective programs are designed to serve more than one agreement; among the
scientific criteria and methods of analysis applied; and among the response measures articulated
pursuant to each. Well-defined and well-coordinated programs are more likely to attract international

financial support.
In some cases, one agreement may serve as an implementation vehicle for another. Where the regional
seas agfeements are intended to implementthe LOS Convention, the relationships among the regional
marine agreements and other global and regional agleements wouldbenefit from further consideration;
for example, the use of the regional marine agreements to implement aspects of the Biodiversity
Convention.
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List of Acronyms
ASEAN
CCAMLR
CITES
COLREG
CMS
CSD

CRAMRA
DOALOS
ECE
ECOSOC
EEZ
FAO
FCCC
GEF
GESAMP
HNS
IACSD
IAEA

lcAo
rLo
tMo

roc
IUCN

rwc
LBSMP
LME
LOS
n.m.

OPRC
SIDS
STCW
UN

UNCLOS III
UNDP
UNEP
UNESCO
UNGA
UNIDO

wHc
WHO
WMO

Association of South East Asian Nations
convention on the conservation ol Antarct¡c Marine Living Resources
Convention on lnternationalTrade in Endangered Species of Wild Fauna and Flora
Convention on the lnternational Regulations for Preventing Collisions at Sea
convention on the conservation of Migratory species of wild Animals
Commission on Sustainable Development (UN)
convention on the Regulation of Antarctic Mineral Resource Activities
Division for Ocean Atfairs and the Law of the Sea (UN)
Economic Commission for Europe (UN)
Economic and Social Commission (UN)
Exclusive Economic Zone
Food and Agriculture Organization
Framework Convention on Climate Change
Global Environment Facitity (UNDP, UNEp, World Bank)
Joint Group of Experts on the Scientific Aspects of Marine Environmental protection
(formerly, on the Scientific Aspects of Marine pollution) - UN system
lnternational Convention on Liability and Compensation in Connection with the
Carriage of Hazardous and Noxious Substances by Sea (draft)
lnter-Agency Committee on Sustainable Development (UN system)
lnternational Atomic Energy Agency
lnternational Civil Aviation Organization
I nternational Labou r Organizátion
I ntemational Maritime Organization
I ntergovernmental Oceanographic Commission
World Conservation Union (lnternational Union for the Conservation of Nature
and Natural Resources)
I nternat¡onal Whalino Commission
Land-Based Sources of Marine Pollution
Large Marine Ecosystem
Law of the Sea MARPOL 73178 lnternational Convention for the Prevention of
Pollution f rom Ships and its 1978 Protocol

nauticalmile
lnternational Convention on Oil Pollution Preparedness, Response and Cooperation
U.N. GlobalConference on the Sustainable Development of
Small lsland Developing States
lnternational convention in standards of rraining, certification and
Watchkeeping for Seafarers
United Nations
Third U.N. Conference on the Law of the Sea
U.N. Development Programme
U.N. Environment Programme
U.N. Educational, Scientific and Cultural Organization
U.N. GeneralAssembly
U.N. lndustrial Development Organization
Convention Concerning the Protection of the World Cultural and Natural Heritage
World Health Organization
World Meteorological Organization
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Foreword
Legal history was made when the 1982 UN Convention on the Law of the Sea entered into force on 16
November 1994. Not only is it an achievement that so many important principles of customary
intemational law relating to tTìe use of the seas have been codihed in this single instrument, but also
momentous are innovations and improvements of thatlaw as well as the creationof viable intemational
institutions. For those who were involved in the years of the negotiations leading up to adoption in
December 1982 atMontego Bay, this will be an occasion of deep personal gratification.
the real work is just beginning. Effective implementation of the Convention, through its
sheer breadth, presents a considerable legal challenge. Many of its provisions are not self-executing,
and therefore, their implementation will require specific initiatives on the part of States and/or relevant

But in

a sense,

intemational organiz ations.

This is especially the case for those provisions of the Convention which have environmental signiflcance. Unanswered in the text of the Convention is the question of who specifically is responsible for
carrying out many of its required initiatives.
early as 1984, the IUCN CommissiononEnvironmentalLaw (CEL) published
a chart of required initiatives and responsibilities arising out of those provisions of the Convention
relating to the conservation and management of the marine environment. Drawing attention to the
It is forthis reasonthat

as

numberof follow-up actions needed, accompanied by a firstproposal of assignees, seemed a particularly
suitable endeavour for CEL, which had taken an active role in the negotiation of the Convention but
which is independent of its future implementation.
Important developments have taken place in the last ten years since the Chart was first prepared. An
update was therefore considerednecessary; asthe Conventionhas justenteredinto force, itis also timely.
'We

were fortunate that the CEL member who had taken the lead in preparing the original Chart,
Professor Douglas M. Johnston, currently of the University of Victoria, again agreed to develop its
revision with Professor Phillip Saunders of Dalhousie University, this time with the assistance of
Professor Peter Payoyo from the Philippines.
On behalf of CEL, I wish to thank them for their contribution and expertise. CEL is also most gtateful
to Dr. Wolfgang Burhenne, who initiated and oversaw the project, and to Noel Brown, Director of the

UNEP Regional Office for North America, from whom support was obtained for carrying out the
necessary research. Finally, my thanks to the staff of the IUCN Environmental Law and Marine
programmes who have discharged the technical tasks necessary to put together this publication.
CEL sincerely hopes that this Chart will assist govemments, inter-goveÍrmental and non-govemmental
organizations to tackle the many tasks needed to make the implementation of the environmental aspects
of the 1982 UN Convention on the Law of the Sea a success.

Dr. Parvez Hassan
Chair, IUCN Commission on Environmental Law
L

March 1995

Introductory Note
This Chart surveys the various tasks which arise now, in the 1990s, in fulfilment of the environmental
provisions of the 1982 U.N. Convention on the Law of the Sea. Of the 320 articles and eight annexes
which make up the Convention, at least fifty-nine articles and th¡ee annexes (I, III and VIII) might be
one-fifth of the text of the Convention.
characteized as having an environmental signif,cance
- almost
These provisions vary from the widely general to the highly particular. Taken together, they form the
principal treaty framework forthe effective conservation and management of the marine environment.
particularly on the substance of Part XII
has
The consensus achieved on environmental issues
resulted in the implementation of many of these parts of the Convention, in state practice, and the entry
inûo force of the Convention in November 1994 is expected to underline their foundational importance
in the environmental law of the sea.
Since the Chart's original completion in 1984, significant ocean-related developments at national,
regional and global levels have taken place calling for a fresh perspective on the environmental
provisions of the 1982 Convention. At the global level, there is no doubt that the most profound
development affecting all aspects of marine environmental management was the 1992 Earth Summit.
Agenda 2l attisúates a comprehensive action plan for world-wide sustainable development and
outlines the fundamental elements of environmental governance forthe 21st century. Mainly through
its Chapter 17, entitled "Protection of the oceans, all kinds of seas, including enclosed and semi-enclosed
seas, and coastal areas and the protection, rational use and development of their living resources",
Agenda2l provides a broader and more sophisticated penpective onthe marine environmental regime
than that developed at UNCLOS III. Although the details, nuances, and practical implications of the
linkage are still emerging, it seems certain that sustainable development of the seas will hencefortlt
proceed on the basis of the harmonization of the principles and strategies embodied in the environmental
provisions of the 1982 Convention and the ocean-related provisions of Agenda 21.
The notion of "sustainable development" is not alien to the 1982 Convention, even if the term has only
gained widespread curency after the 1987 Report of the World Commission on Environment and
Development (Our Common Future).In fact, specific concepts of sustainable development in the
Convention (e.g., in fisheries), are echoed in Agenda 21, where they are accorded "constitutional"
recognition, or given further substantive and institutional expression. But not all areas of sustainability
inthe Convention are reflected in Agenda 2l (e.g., sustainable development of the deep sea-bed), and
not all programme areas in Chapter 17 of Agenda 21 find a counterpart in the Convention (e.g.,
ocean-related actvities to address climate change and sea level rise). The combined effect of Agenda
2l and the Convention is to facilitate the application of the concept of sustainable development to the
ocean environment. The revised Chart offers some comments which assume the feasibility and
desirability of convergence between the ocean-related outcome of UNCED and the environmental
outcome of UNCLOS

il.

In updating the Chart, the framework used in the 1984 venion has been retained: the environmental
provisions of the 1982 Convention a¡e clustered around five sectoral concems, viz.,living resources;
general pollution regime; transit management; management of other activities; and general marine
environmental policy. Generally, each of these sectors is divided into functional sections thatdefine (1)
prescribed behaviour, (2) allocation of jurisdiction, (3) criteria or standards, and (4) institutional
mechanisms. Moreover, for each provision identified, analysis is provided across a range of reference
points:purpose oreffectof provision;level; assignees; appropriate intemational organization;required
initiativeÆollow-up; and recommendations with additional comments.

Conseruation and Management of the Marine Environment: Required Initiatives and Responsibilities

A few caveats must be noted. First, under the column "appropriate intemational organization", there has
been no attempt to make an exhaustive list of actual organizations. When called for, however, the
"competent intemational organization" specified in the 1982 Convention, and identified by the UN
DOALOS (25 May 1994 Document) is almost always named under this column. Second, items under
"required initiativeÆollow-up" and "comments/recommendations" will state, among others, relevant
portions of Agenda 21. When reference is made to Chapter 17 of Agenda 21, specific paragraphs are
cited; outside Chapter 17 references only indicate appropriate chaptertopics. This assumes that Chapter
17 of Agenda 21 is central to the current inûerpretation of the environmental regime of the 1982
Convention. Third, the updated Chart does not purport to be "current" in relation to every outstanding

development arising from Chapter 17 of Agenda 21. For instance, the results of intemational
conferences called for under Agenda 2l (e.g., on straddling and highly migratory fish stocks; on
small-island developing states; and on land-based pollution), are not entered into the Chart. What the
Chart does is simply point out the interface between specific provisions in the Convention and specific
items under Agenda 2 1 , with particular focus on Chapter 17. Occasionally, however, mention is made
of salient Agenda 21 developments related to a particular UNCLOS III provision.
Last, the entry into force of the 1982 Convention on 16 November 1994 may not orìly reinforce but also
expand the evolving initiatives undertaken pursuant to Agenda 21, and may even introduce new
elements into the concept of sustainability applied to the oceans. It is, therefore, difhcult to provide a
definitive account of the "required initiativesÆollow-up" respecting certain Convention provisions (e.g,
in marine scientific research). At best, the Chart is a preliminary "map" that needs to be constantly
enhanced as the environmental law of the sea evolves.
The environmental provisions of the Convention are spread over several different parts of the text: t'üo
in Part II ("Territorial Sea and Contiguous Zone"), two in Part V ("Exclusive Economic Zone"), four
in Part VII ("High Seas"), one in Part IX ("Enclosed or Semi-Enclosed Seas"), two in Part XI ("The
Area"), thirty-eight in Part XII ("Protection and Preservation of the Marine Environment"), and one in
Part XIII ("Marine Scientific Research"). The logistics of the Conference made it virtually impossible
for a totally comprehensive and intemally coherent marine environmental regime to be formulated, but
as a result of the collective efforts of the three Main Committees- and especially the synthesis provided
by the Third Committee
the five main elements of such a regime have been established and, in varying
degrees, developed. Of the fifty-nine provisions of environmental significance, seven are so generally
worded as to e-.rrcompass the entire range of activlties contributiog to t¡e conse¡¡aûon and menagenent

-

oftheoceanenvironment: namely,Articles56,58,l45,l92,l97,237,and}4}.Thirteenareaddressed
specifically to the conservation and management of living resources, including such activities as species
conservation,habitatprotctionandlivingresourcemanagement: namelyArticles6l,62,63,64,65,66,
67, ll7 ,118, 119, l2O, 1,23, and234. Fourteen articles deal generally with the prevention, reduction,
and control ofmarine pollution: namely Articles I94,195,196, 198, 199,200,201,202,203,2M,2O5,
206,235,and236. Fourteen articles are designed to coverthe specific problems of transit management
(i.e., vessel-source pollution): namely Articles 22,23,42,43,211,2I7,218,219,220,22I,225,226,
227 and233.The remaining eleven articles focus on the environmental management of other activities
whichmayhaveanadverseeffectonthemarineenvironment: namelyArticles150,207,2O8,2O9,27O,
212,213,2I4,2I5,216,and222.Inview of the variety of these fifty-nine environmentalprovisions and
their variance from the widely general to the narrowly specific, the tasks of "implementation" and
"follow-up initiative" must be broadly defined.

In this Chart the primary emphasis is placed on specific (or sectoral) responsibilities and required
initiatives: thatis,ontheimplementationtasksorfollow-upinitiativeswhichariseunderthefourmore
specific sectors. Accordingly, the Chart merely identifies the seven most generally worded provisions.
But it should be emphasized that the commentaries and recommendations in the final two columns are
to be understood and interpreted in light of the principles of the new environmental law of the sea
contained in these seven general provisions.
Douglas Johnston, Philip Saunders and Peter Payayo
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Table of Abbreviations
ACMRR
ANACAT
ASFIS
CCAMLR
CECAF
COLREG
CSD
DOALOS
EC

ECE
EEZ
EIA
EU

EUROCEAN
FAO

FFA
GEF

GESAMP
GFCM

GIPME
HELMEPA
HMS
HNS
IABO
IACS

IAEA
IAPSO
IATTC
IBFC
IBRD

rcAo
ICCAT

tcEs

tcs
ICSU
ICSEAF
ICSEM

rHo
rLo
IMA

rMc
IMDG

rMo
INSA

INTERTANKO

Advisory Gommittee of Experts on Marine Resources Research
(FAO Advisory Committee)
see ICES below
Aquatic Sciences and Fisheries lnformation System (FAO/IOC joint panelof experts)
Commission for the Conservation of Antarctic Marine Living Resources
Fishery Committee for the Eastern Central Atlantic
lnternational Regulations for Preventing Collisions at Sea 1972 (as amended)
United Nations Commission on Sustainable Development
Division of Ocean Atfairs and The Law of the Sea (United Nations)
European Communities
Economic Commission for Europe (United Nations)
Exclusive Economic Zone
Environmental lmpact Assessment
European Union
European Oceanic Association
Food and Agriculture Organization of the United Nations
South Pacific Forum Fisheries Agency
Global Environment Facility (IBRD/UN DP/UNEP)
Group of Experts on Scientific Aspects of Marine Environmental Protection
(Group of Experts lor the UN and UN Specialized Agencies)
General Fisheries Council for the Meditenanean
Global lnvestigation of Pollution inthe Mar¡ne Environment (lOC Working Committee)
Hel lenic Ma ri ne Envi ronment Protection Association
Highly Migratory Species
Hazardous and Noxious Substances
lnternational Association for Biological Oceanography
(part of IUBS which is, in turn, part of ICSU)
lnternational Associalion of Classification Societies
lnternational Atomic Energy Agency
lnternational Association for the Physical Sciences of the Ocean
lnter-American Tropical Tuna Commission
lntemational Baltic Sea Fishery Commission
lnternational Bank for Reconstruction and Development (the World Bank)
lntemational Civil Aviation Organization
lntemational Commission for the Conservation of Atlantic Tunas
lntemational Councilforthe Exploration of the Sea, ICES: ANACAT: The Anadromous
and Catadromous Fish Committee;The Baltic Fish Committee; Publications Commit
tee;Statistics Committee; MMC: The Marine Mammals Committee
lnternational Chamber of Shipping
lnternational Council of Scientific Unions
lntemational Commission for the Southeast Atlantic Fisheries
lnternational Commission for Scientific Exploration of the Mediterranean
I nternational Hydrographic Organization
I nternational Labou r Organization
lnstitute of Marine Affairs
I ntergovernmental Maritime Committee
lnternational Maritime Dangerous Goods Code
lnternational Maritime Organization (up until 1975 IMCO:
lntergovernmental Maritime Consultative Organization)
lnternational Shipowners' Association
lnternational Association of lndependent Tanker Owners
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toc

lntergovernmental Oceanographic Commission. Committee:
MARPOLMON - Marine Pollution Monitoring
rol
lnternational Ocean lnst¡tute
lndian Ocean Tuna Commission
toTc
lndo-Pacif ic Fishery Commission
IPFC
lnternational Petroleum lndustry Environment Conservation Association
IPIECA
IPSFC
lnternational Pacific Salmon Fisheries Commission
lndo-Pacific Tuna Development and Management Programme
IPTP
I nternational Sea-bed Authority
ISA
lnternational Tanker Owners Pollution Federation Ltd.
ITOPF
lnternational Union of Biological Sciences
IUBS
The World Conservation Union
IUCN
lnternational Union of Marine lnsurance
IUMI
rwc
I nternational Whaling Commission
lnternational Whaling Commission Scientific Committee
IWCSC
Joint Commission on the Fisheries in the Black Sea
JCFBS
LDC
Convention on the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter,'1972 (London Dumping Convention) (as amended).
LRTAP
Convention on Long-Range Transboundary Air Pollution, 1979 (ECE).
MARPOL 73178 lnternationalConventionforthe Prevention of Pollutionfrom Ships, 1973 (as amended)
Monitoring, Control and Surveillance
MCS
Memorandum of Understanding
MOU
MMC
see ICES above
Maximum Sustainable Yield
MSY
Northwest Atlantic Fisheries Organization (Formerly ICNAF: lnternational
NAFO
Commission for the Northwest Atlantic Fisheries)
North Atlantic Salmon Co nservation Organizatio n
NASCO
Northeast Atlantic Fisheries Commission
NEAFC
North Pacific Anadromous Fish Commission
NPAFC
North Pacific Fur Seal Commission
NPFSC
Oil Companies lnternational Marine Forum
OCIMF
lnternational Convention for the Prevention of Pollution of the Sea by Oil, 1954
OILPOL
(as amended)
Convention on Oil Pollution Preparedness, Response and Cooperation, 1990.
OPPRC
Memorandum of Understanding on Port State Control in lmplementing Agreements
Paris MOU
on Marine Safety and the Protection of the Marine Environment, 1982
Permanent lnternational Association on Navigational Congresses
PIANC
Pacif ic Science Association
PSA
Scientific Committee on Problems of the Environment (created by ICSU)
SCOPE
Scientific Committee on Oceanic Research (created by ICSU)
SCOR
South-East Asian Fisheries Development Centre
SEAFDEC
Safety of Life at Sea '1974; and 1978,1988 Protocols (as amended)
SOLAS
South Pacif ic Commission
SPC
Standards of Training, Certification and Watchkeeping for Seafarers 1978
STCW
TotalAllowable Catch
TAC
Tanker Owners'Voluntary Agreement Concerning Liability for Oil Pollution, 1969.
TOVALOP
TSS
Traff ic Separation Scheme
United Nations Conference on Environment and Development
UNCED
United Nations Convention on the Law of the Sea (1982)
UNCLOS
United Nations Educational, Scientific and Cultural Organization
UNESCO
United Nations lndustrial Development Organization
UNIDO
World Data Centres
WDCs
Wo rld Health Organization
WHO
Western lndian Ocean Tuna Organization
WIOTO
World M eteorological Organization
WMO
World Trade Organization
WTO
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Notes on Chart Organization
1. Sectors

The Ctrart is divided into five pafs, based on the sectors discussed in the introduction:

I.
il.
il.
IV.
V.

Conservation and Management of Living Resources
General Measures
Pollution hevention, Reduction and Control
Transit Management
Environmental Management of Other Activities
General Provisions

-

Each part is divided into four sections, based on the different types of activity or problem addressed by

thearticles. lJnderPrescribingBehaviourthosearticleswhichdictateorrecommendspecificorgeneral
responsibilities of states are included. In the second section, EstablishinglAffirming Jurisdiction,
articles which create or affirm the jurisdiction of a state or organization over a particular matter are
analyzed.The third div ision, Establishing Criteria arñ, Støndards, considers those articles which either
prescribe a standard for state and organizational actions orprovide the general criæriaupon whichmore
specific standards should be based. Finally, in Establishing Mechanisms, articles which promote or
require the creation of intemational mechanisms of cooperation and management are discussed.
Because many articles are multi-purpose in nafure, most are included in two or more sections.
2. Columns
The Ctrart includes seven columns, briefly described below.

Column l, "PurposeÆffect of Provision": This columnbriefly describes the purpose of the articles

under consideration, but no attempt is made to precisely define the legal effect of the provision.

Column 2r,,l,evel"z The possible levels at which the suggested activity would occur are noted in
column 2. These include the national, sub-regional, regional and global levels.

Column 3, ,rAssignee(s)": The assignees for the purpose of follow-up may be either states or
intemational organizations. The ûerms "primary", "secondary" and "tertiary" are used to describe the
types of assignmentwhicharepossible undertheconvention. Aprimary assignee,usuallybutnotalways
a state, is that charged with the responsibility for fulfilment of an obligation under an article. Secondary
assignees, always intemational organizations, are those which arc necessary to the completion of an
assigned activity, even though not primarily responsible. For example, where states are required to work
"through the competent intemational organization", that organization would be designated as a
secondary assignee. The final caûegory, the tertiary assignees, includes those instances in which the
assistance of an intemational organization will be required in the fulfilment of individual state
obligations at the national rather than the international level. (In a number of the secondary and most
of the tertiary assignments theobligationornecessity forparticipationis infened fromthe generaleffect

of the article.)

Column 4, "Referencett: Column 4 lists the articles referred to each entry

Conservation and Management of the Marine Environment: Required Initiatives and Responsibilities

Column 5, 'rAppropriate International Organization": The listings in column 5 are by no means
exhaustive, particularly insofar as regional organizations are cncemed. However, the organizations
listed do provide examples of the rypes of organizations which might be considered as assignees under
the various articles.
Column 6, "Required Initiative/Follow-up": Column 6 suggests initiatives and activities which may
be required of both states and intemational organizations in the implementation of the provisions of the
Convention. These suggestions range from the very general to the specific, depending upon the terms
of the article considered.

Column 7, "Comments/Recommendations": The Comments and Recommendations column includes references to existing activities in certain sectors and in some cases notes as to difficulties in the
articles themselves. Suggestions as to present initiatives in states and organizations would be particularly helpful, as such activities are often not widely publicized.
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T. CONSERVATION AND MANAGEMENT OF LIVING RESOURCFS

PurposeÆffect of Provision

Level

Assignee(s)

national

primary-states

:

Reference

Appmpriate International
Organization (IO)

Required Initiative/Follow-up

Com¡nents/Recommenda

Art.6l(1)

global-FAO

States- enact national legislation and

By Art. 6l TAC is to be set at national level, but it is
possible for this to be done regionally, as in the EU.

tions

1, Prescribing Behaviour
(a) Determination of total
allowable catch (TAC) in EEZ

tertiary-IO

regulations to establish TAC
regional-e. g.,

ffA, IXftC,

ICCAT, NAFO, NPAFC,
GFCM, CECAF, EU, WIOTO

In paras. 17.95 and 17.96 of Agenda2l,
regional and global agencies are urged to
support coastal states in related capacitybuilding, such as capaciry to assess marine

Pua. 17.78 of Agenda 21 directs that the management
of living resources under national jurisdiction be
in accordance with the Convention.

living resource populatìons.
@) Duty to ensure no overexploitation of EEZ living

national

primary-states

Art.61(2)

tertiary-IO

resources

"Competent international
organizations" refers to the
FAO (global) and regional
fisheries bodies, e.g., GFCM,
CECAF, IPFC, FFA, IBSFC,
IATT, ICCAT, ICES, IPTP,
NAFO, SPC, NPAFC,
SEAFDEC, WIOTO

States- enact national legislation/regulations
IO-

provide technical assistance, data
trânsfer, training of managers,
establishment of guidelines and
criteria for management

The role of IO, both regional and global, is crucial fo¡
developing states. Role of major groups (Chaps.24-32,
Agenda 21) like NGOs, women, local authorities, is
also pivotal; see 1984 FAO Strategy fo¡ Fisheries
Management and Development; 1992 Cancun
Declaration on Responsible Fishing.

Agenda 21 calls for a commitment to
conseivation and sustainable use of ma¡ine
living resources, the maintenance of biological

diversity and productivity including limitations
on use of critical habitat areas and protected
areas, cooperation on info¡mation a¡rd data
requirements, and support for the developing
countries (Pan. 17.46).

(c) Determination of harvest
capacity, grants of access to
surplus

national

primary-states
secondary-IO

Art.62(2)

States- i) determine surplus ofresources over

As above, I.1@)

IO-

capacity;
ii) negotiate arrangements for access
to surplus.
i) assist in determination ofsurplus
(as in I.1(b) above);
ii) facilitate negotiation of access
arrangements-

Cooperation in the information and data
requirements for this task is called for in
pan. 17.87 of Agenda 21.

t3t

Special preference for developing states in access
¿ur¿ìngements (e.g., Arts. 69 and 70) should be
monitored by FAO.
Respecting decisions on giving foreign access, para.
17.83 ofAgenda 21 prescribes that states take into
consideration the interests of local communities
and indigenous peoples.

t32
Purpose/Effect of

Provision Level

(d) Duty to ensure conservation
of anadromous species within
EEZ

national

Assignee(s) Reference
primary-states
secondary-IO

Art. 66(2)

Appropriate International
Organization (IO)
E.g., II)ES (ANACAT),
NASCO, FAO, NPAFC

Required Initiative/tr'ollow-up

Comments/Recommendations

States- i) enact national legislation/

8.g., ICES (ANACAT) provides information, conducrs
research on salmon stocks within its region; NASCO has
regional mandate in research, consewation and facilitation of intemational agreement on salmon management.

regulations on anadromous
conservation;
ii) establish TAC in consultation with
other states.

IO-

i) provide technical assistance, data
exchange. creation ofcriteria in
establishment of TAC;

ii) facilitate agreements on TAC.
(e) Fishing for anadromous
species to be within EEZ

national,
regional

primary-states

Art. 66(3) (a) As abcve, I.1(d)

States- enact legislation to control fishing
fleets under their flag

FAO legal assistance programme provides expertise in
drafting national regulations.
See the Feb- 1992 Convention for the Conservation of
Anadromous Stocks in the North Pacific Ocean (Canada,
Japan, USA, Russia)-

Applies except where economic dislocation results to
states other than state of origin- See I.4(g), below.
The 1992 Convention for the Conservation of
Anadromous Stocks in the North Pacifìc Ocean prohibits
high seas salmon fisheries.

(f1 Catadromous harvesting

national

primary-states

Art.6'1(2)

States- enact legislation to control EEZ and

only within EEZ

their own distant-water fleets

(g) Duty to take measures
respecting nationals and high
seas resource

primary-states
secondary-IO

Art.

117

global-e.g., EAO, ICES

States- i) impose restrictions on nationals;

ii)

exploitation

regioniù-e.g., NEAFC, FFA,

ICES, IPTP, IOTC, CCAMLR,

'wloTt)

See below, L3(g), for role of IOs in specific
catadromous measures.

IO-

seek agreement with other states.

global: facilitate agreement, monitor
exploitation, exchange data;
regional: facilitate agreement, propose
regulations.

An entire programme

area (D) in Chapter 17 of
Agenda 21 is devoted to the measures that need t(

be undertaken for the sustainable use and conservation of marine living resources of the high seas,

(h) Duty of non-discrimination

national

primary-states

Art.

States- reconcile national legislation with

119(3)

against forei gn fi shermen
respecting high seas measures

(i)

Duty ofcooperation in

semi-enclosed seas

non-discrimination goal
national,
regional

pnmary-states
secondary-IO

Art.123

UNEP and relevant regional
bodies, e.g., UNEP Regional
Seas Programmes, GFCM.

States- seek regional agreements on conserva- Current IO activities include UNEP Reg.

Seas Prog.:

tionhanagement of semi-enclosed seal Ba¡celona Convention (UNEP Reg. Seas and early FAO
initiative); IPFC South China Sea Project on Fisheries
IOfacilitate agreements, initiate regional
Development (with FAO, UNDP involvement)
shrdies and diplomatic conferences,
funding of regional programmes
Note also cunent activities under the 1992 (Helsinki)
Convention on the Protection of the Baltic Sea, the 1992
Pa¡as. 17.59 and 17.89 of Agenda 2I reite:ate
(Bucharest) Convention on the Protection of the Black
the need for cooperation and coordination
Sea, the l99l (Dakar) Convention on Fisheries Cooperain enclosed and semi-enclosed seas.
tion among African States bordering the Atlantic Ocean,
the 1992 (Paris) Convention for the Protection of the
North East Atlantic, as well as the 1991 A¡ctic Environmental Protection Strategy.

Purpose/Effect

ofProvision Level

Assignee(s) Reference

Appropriate International
Organization (IO)

Requircd Initiative/Follow-up

CommentVRecommendations

global-e.g., EAO, IOI

States- i) ensure nationals comply with

Aficle indicates

2. Establishing/Afïirming

Jurisdiction
(a) Jurisdiction of coastal state
over EEZ fishing

national

primary-states

Art.62(4)

tertiary-IO

measures of coastal states;

regional-e.g., ICSEAF,

ii) establish EEZjurisdiction

NAFO, GFCM

enact regulations.

IO-

acceptable range of EEZ conservation

measures.
and
See, e.g.,ICSEAF role in recommendations to member
states respecting technical fishing requirements.

i) promote harmonization of legislation;

ii) provide technical

assistance

in

drafting legislation, training of
personal, technology transfer;
iii) establish intemational minimum

See also the 1988 FAO Legislative Study No. 27,rcv-3
on state practice regarding coastal state requirements for

foreign fishing.

standards.

(b) Coastal

state and

IO

authority to regulate marine
mammal exploitation in EEZ
not reduced by Convention

national,
regional,

primary-states

Art. 65

primary-IO

global

The competent intemational
organization is the IWC. See
also FAO, UNEP, ICES (MMC)

Pa¡as. 17.63 &.17.91 ofAgenda2l call for
cooperation inthe conservation, management
aad study of cetaceans.

Reference to "competence of an intemational
organization," seems to invoke present role of fWC.
Require global plan of action for the conservation and
management of marine mammals.

regional - e.g., IATTC

In paras. l7 .62 & 17.90 ofAgenda 21, states acknowledge
responsibility of IWC, work of MCSC, work of other
organizations such as IATTC, and under the Bonn
Convention. See also I.2(e) below.

(c) Jurisdiction over

national

primary-states

Art. 66(l)

States- confirm or establish such jurisdiction

anadromous stocks vested in

through adoption of legislation and
regulations-

state of origin

(d) Jurisdiction over

national

primary-states

Art. 67(l)

States- confirm or establish jurisdiction by

catadromous species vested in
coastal states where majority of

For detailed provisions, see

beloq I.3(g), a(k).

national legislation.

life-cycle spent

(e) Flag stâte and IO authority
to regulate marine mammal

national,
regional,

exploitation on high seas not
reduced by Convention

global

(Ð Special environmental

national

primary-states

Art.

120

See above, I.2(b)

See above, I.2(b)

ArT. 120 applies to

States- establish jurisdiction through adoption,

See below, I-3(1), respecting

primary-IO

primary-states

Arf.234

jurisdiction over ice-covered
areas of EEZ (and territorial
sea) vested in coastaì stâte

legislation and regulations.

133

Art. 65 provisions respecting high

See additional interest

criteria to be applied.
of CCAMLR in Antarctic.

seas.

r34
ÄPPro¡ rriate International

Purpose/EffectofProvision

Level Assignee(s)

Reference organi¿ation(IO)

Required Initiative/Tollow-uP

Comments/Recommendations

States- obtain and apply best available

Notice the important and expanding role of the Coordinat
ing Working Party on Atlantic Fishery Statistics
(established by FAO) in the definition, classification and
standards for the collection of fishery statistics.

3. Establishing Criteria and
Standards

(a) Use of "best scientific
evidence available" in

national

primary-states

Art. 61(2)

primary-IO

conseryation and management
of EEZ living resources

The cor npetent international
organizltions are the FAO
and regional fisheries bodies,
e.g., FFA, SPC, WIOTO

scientific evidence

IO-

cooperate in providing relevant
scientific data to states, especially to
developing states

Financial, scientifi c and technological support
for developing countries and cooperation for
the collection and exchange of data and
information are advocated in Agenda 21
(paras. 71.77, 17.87, 17.93, 17.l2l).

(b) Criteria for dehnition of
maximum sustainable Yield

primary-states
national,
subregional, secondary-IO
regional,
global

Art.61(3),

global- 3AO

(4)
regional-e.g-, NAFO, GFCM,
IPFC, ICES (Baltic Fish Cttee.),

states- establish and apply standards in
accordance with Article

EU role extends further,
IO-

national

primary-states

define and assist in application

see

I.1(a), above.

of

minimum intemational standards

NEAF(], EU

(c) Promotion of oPtimum
utilization objective

Most regional fisheries organizations engage in this activity

Pan. l'7.75 reiterates a qualified MSY as a valid
conservation/management objective of fi sheries.

States- ensure Iegislation in harmony with

Art. 62(1)

general objective of optimum

utilization

Agenda 21 (pan. 17.74) requires obtaining the
fi:ll social and economic benefits from fisheries,
This entails adoption of a wide array of coastal
state management measures spelled out in
paras. 17.80-82.

(d) Criteria for

access of other
states to EEZ living resources

national

primary-states
secondary-IO

Art.62(3)

Primar ly regional,
e.g.,

States- negotiate access agreements in
accordance with criteria

N{FO, IPFC, GFCM, FFA
IO-

facilitate and promote âgreements in
accordance with criteria

Criteria should include sigrrificance of resource to coastal
state, involvement of landlocked states, requirements of
developing states in region, economic dislocation to

fishing states.
The objective of full s
as a guide on Agenda
to para- 17.74 whena

es

access to surplus.

(e) Cooperation in Promoting
optirnum utilization of highlY

rnigtatory species

subregional, primary-states
secondary-IO
regional

Art.64

The co mpetent intemational

States- adoption ofregional, and possibly
subregional, agreements on optimum
utilization of affected species

organii:ations are FAO and the
differerrt regional fisheries bodies

IO-

facilitateagreement

Para- 17.49 ofAgenda 2l dfu€cts states to acknowledge the regime set under the Convention.

The results of the 1993/94 UN Conference on Straddling
and Highly Migratory Fish Stocks will spell out the
modalities and specifics of cooperation resPecting HMS
and straddling stocks.

Purpose/Effect

ofProvision Level

(Ð Criteria for anadromous

Assignee(s) Reference

national,
regional,
global

primary-states
secondary-IO

(g) Criteria for agreement on

subregional,

catadromous species conservation and management

regional

primary-states
seconda¡y-IO

species conservation arid

management

Art. 66(3),
(a), (b), (c)

Appropriate International
Organization (IO)
E.g.,ICES (ANACAT),
NASCO, NPAFC

Required Initiative/Follow-up

CommentVRecommendations

States- i) seek agreement;

Criteria should include minimization of economic
dislocation, normal catch of fishing state, mode of
operations of fishing state.

ii)

enact legislation in accordance

with criteria.
Art.67(3)

global-FAO, ICES (ANACAT)
regional-e-g., NAFO, GFCM,
IPFC

States- pursue conservation and management
agreements; incorporating criteria

ro-

Criteria to include rational management and responsibilities of coastal states.

i) provide data, assist in establishing
criteria;
ii) facilitate agreements.

(h) Criteria for allowable
catches, other consewation
measures on high seas

national,
global

primary-states

Aft.119(l)

tertiary-IO

(a), (b)

global-FAO, IOC, WDC

States- incorporate criteria in national
regulations

regional-NAFO, etcIO-

i) assist where necessa¡y in
harmonization of national legislation;
ii) participate in establishing
international criteria.

Pa¡a. l7.46 of Agenda 21 dehnes the objectives
to which states commit themselves for the
sustainable use and conservation of fisheries
on the high seas-

(i) Criteria for regulations
respecting ice-covered waters

national

primary-states

Arl-234

global-CCAMLR, WDC, IMO

States- apply criteria in national legislation/
regulations

establishing standards;
ü) PossibleWDC,ASFIS mle in disseminating information;
iii) Criteria should include use of "best scientific
evidence," goal of maximurn sustainable yield, fishing
pattems, needs of developing states;
iv) The UN Conference on Straddling and Highly
Migratory stocks has emphasized the pivotal role of
regional fisheries organizations and arrangements in the
determination of allowable catches. See also 1993
Convention to Promote Compliance with Intemational
Conservation and Management Measures by Fishing
Vessels on the High Seas.

i) Criteria should include: due regard for navigation,
protection and preservation of marine environment, use
of best scientific evidence;

ofEEZ
IO-

i) Possible IOC role in basic research preparatory to

i) provide scientific data;

ii) clarify definition of

standards,

especially for navigation.

ü) WDC,ASFIS have apotential role indistsibution of dataIMO should be corsulted on navigational requirements.
See e.g., Arctic Monitoring and Assessment Program
under the 1991 Arctic Environmental Protection Stratesy

4. EstablishingMechanisms
(a) Duty to cooperate to ensure
proper conservation and
management measures

subregional,

pnmary-states

regional,

primary-IO

Art.6t(2)

global-e.g., FAO and va¡ious
regional bodies

States- cooperate with IOs in pursuance of

regional-e.g., NAFO, EU,

IO-

NEAFC

i) IO role especially important with respect to developin¡
consewation and management measures states for training (e.g., IOI), tunding (e.g., UNDP).

i) provide training facilities, technical
assistance;

ii) facilitate

research arid data

exchange activities.
Pa¡as. 17.88 and 17.89 ofAgenda 21 oudine
modalities for intemational and regional
cooperation and coordination.
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Purpose/Effect of

Provision lævel

Assignee(s) Reference

@) Exchange offish stock data subregional, primary-states
primary-IO
regional,
global

ArL 61(5)

Approp riate International
Organi:zation (IO)

Required Initiative/Follow-up

Comments/Recommendations

global-ASFIS, WDC, ICES

States- contribute data to competent IO

i) Central part of FAO mandate respecting fisheries;

IO-

ii) Most IOs

(Stats. Ottee.)
regionaJ-e.g., IPFC, NAFO, etc.

disseminate and, where appropriate,
collect dâta

have some form of dissemination/

publication function.

The conrpetent IOs a¡e the FAO, Para.17.87 ofAgenda 2l encourages states to
IOC anct regional fisheries bodies. cooperate on the matter of data and information.

(c) Due notice of conservation

national

primary-states

Art.62(5)

E.g-, FAO. UNEP. IMO

tertiary-IO

and management regulations

States- publish, distributenotices

IO-

assist in distribution

Pa¡a. 12.127 ofAgenda 21 directs states to
strengthen intemational organizations in respect
of development a¡d consolidation of data and

information systems.

(d) Cooperation in the
conservation and management
of straddling stocks

(e) Establislment of intemational
organizations for conservation
management of highly migratory
species

subregional, primary-states
secondary-IO
regional

Art. 63(l),

primary-states
secondary-IO

Art. 64(l)

regional,

global

(2)

The conrpetent IOs are regional
States- seek agreement on coordinated
and sub:egional fisheries bodies,
conservation and development measures
e.g., N,a.FO, IPFC, GFCM,
NEAFC, SEAFDEC.
IO- facilitateagreements

The corrpetent IOs a¡e FAO and
regional fisheries bodies, e.g.,

IOTC

(if necessary)

States- cooperate to establish such

developing states (UNDP);
ii) Although article omits global level, the t993l1994 tIN
Conference on straddling and highly migratory fish stocks
addresses the question of stocks extending beyor,dBBZ:'
iii) Paras. 17.49a) and 17.50 ofAgenda 21 outline the
plan of action for these stocks.

i) Significant role of FAO and the 1993¡94 UN Conference
on straddling and highly migratory fish stocks in the
c¡eation and evolution of regional organizations and
arrangements (pans. 17.49 and 17.50 of Agenda 21);

organizations where necessary

IO-

i) Possible IO role in setting up pilot projects in

assistwhererequired/requested

ii)

Some organizations and arrangements already exist,
IAITC, ICCAT, Itrfe the Tuna and Billfish
Assessment Programme of SPC-.

e.g.,

(f) Cooperation in the
consewation and management
of marine mammals

regional,

global

primary-states
secondary-IO

Art- 65

States- cooperate in research, management
Compet ent intemational organization ir the IWC. See also ICES
marine mammals

of

(MMC), FAO, UNEP,IUCN.

Art. 120 for application ofArt- 65 to high seas.

See above, I.2(b), for comment on global action plan.

IOregional-e.g., NPFSC

See

i) facilitate cooperation, agreement;
ii) participate in research, mariagement See also 1993 Ministerial Declaration on a sanctuary for
activities.

Pans. 17 .62, l7 -63. I7 .90 a¡d I7 .9I of Agenda
21 call on states to acknowledge the role ofthe
IWC and to cooperate.

the protection of marine mammals in the Meditenanean.

Purpose/Effect

ofProvision Level

(g) Intemational consultationon regional,
anadromous fìshing beyond EEZ global

Assignee(s) Reference
pnmary-states
secondary-IO

Appropriate International
Organization (IO)

Art. 66(3) (a) E.g.,ICES (ANAcAr),

Required Initiative/Follow-up

CommentVRecommendations

States- consult and agree on anadromous

Para.

NASCO, NPAFC

17 .78 of Agenda 2l recognizes the Convention
framework in developing the intemational
management regime for these stocks-

fishing beyond EEZ
IO-

as

i) provide technical assistance in
setting criteria;

ii) facilitate agreement;

iii) conduct
(h) Cooperation in

the

minimization of economic
dislocation for states fishing

regional,
global

pnmary-states
secondary-IO

Art. 66(3) (b) As above, I.4(g)

States- (of origin) cooperate with fishing

IO-

anadromous stocks

(i) Enforcement of anadromous subregional,
regulations to be by agreement regional,
global

O Cooperation in the conservation. management of anadromous stocks crossing EEZ

subregional,

regional

primary-states
secondary-IO

primary-states
secondary-IO

AIt.66(3) (d), As above, I.4(g)

states

facilitate cooperation and agreements

States- seek agreement on implementation,

66(5)

Art. 66(4),

research activities.

enfofcement of national regulations
Competent IOs a¡e the regional
fisheries bodies.

IO-

As above, I.4(g)

States- cooperate, seek agreement on conser-

(5)

facilitateagreements

vation and management of stocks

IO-

i) facilitate cooperative arrangements;
ii) provide criteria, scientific data for
management agteements.

(k)

Management of migrating
catadromous stocks to be by
agreement

subregional,

regional

primary-states
secondary-IO

Art. 67(3)

E.g., ICES (ANACAT)

States- negotiate agreements on catadromous
species conservation and management

IO-

Para.
as

17

.18 of Agenda

2l

recognizes the Convention

framework for management.

i) facilitate agreements;

ii) provide criteria, scientific

data

for

management agreements.

(l)

Establishment of intemational subregional,
organizations for the conserva- regional
tion and management of high

primary-states
seconda¡y-IO

Art.

pnmary-states
secondary-IO

Arf. rl9(2)
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E-g., FAO, UNEP, IOC

States- cooperate in establishing subregional,
regional organizations for high seas
fesource management

seas resources

(m) Distribution of relevant
conservation and management
data

subregional,

regional

global

i) Role for global IOs in setting up regional, subregional
bodies, see, e.g., UNEP Reg. Seas Prog.;
ii) Role of the UN Conference on Straddling and Highly
Migratory Fish Stock; paras. 17.58-17.61 ofAgenda 21
reiterate the importance of intemational and regional
cooperation and coordination.

global-WDC, FAO, UNEP, IOC, States- collect, contribute and exchange data
Essential part of many IO mandates.
ICES (Stats. Cuee., Publications
on consewation of fish stocks
(Joint
Cttee.), ASFIS
IOC-FAO)
IO- arrange distribution of data from states
The competent IOs a¡e the FAO,
and IOs
IOC, and regional and subregional fisheries bodies.

Pan. 17.57 of Agenda 21 urges states to
cooperate in the collection and exchange
of data and information.

737
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Appro¡ rriate International

purpose/Effect of

Provision Level

(n) Cooperative management
of semi-enclosed

seas

Assignee(s) Reference

subregional, primary-states
secondary-IO
regional

Art- 123

organization (Io)

Required Initiative/Follow-up

The cornpetent IOs are UNEP
and relovant regional bodies,
such as IPFC, ICES
(Balric Fish Com.), EU,

States- negotiate arrangements for cooperative i) See activities of UNEP Regional Seas Programme
including regional umbrella conventions (e.g-, Barcelona
management of semi-enclosed seas
States are called upon to enhance international and regional cooperation and

and IBlrC.

CommentVRecommendations

Convention).
ii) Cooperative activities may include harmonization
national legislation where appropriate.

of

coordination and stengthen UNEP's Reg.
Seas Prog. þaras. 17.59, 17 .89,17 .120 of
Agenda 21)-

IO-

II.

promote and facilitate regional
arrangements, e.9., through regional
umbrella conventions

POLLUTION PREVENTION, REDUCTION AND CONTROL. GENERAL ]úEASURES

1. Prescribing Behaviour
(a) Duty to harmonize policies
on pollution prevention,
reduction and control

subregional, :rimary-states
secondary-IO
regional
global

Arl

194(1)

global-:.g., IMO, IMC, IOC,
UNEP
regiona[-e.g., Oslo Commission/
Paris Commission, UNEP Reg.
Seas Prog.

States- cooperate in harmonization of policies

IO role critical for developing states.

IO-

Principle I 1 of the 1992 Rio Declaration states the
principle of effective environmental legislation;
also refer to the "Environment for Europe" process.

initiate and assist in ha¡monization
of policies

Pan. 17.22 of Agenda 21 calls on states to
adopt a range of measures including EIA and
precautionary approaches.

(b) Duty not to allow extrajurisdictional damage from
pollution arising within
jurisdiction

(c) Duty to refrain f¡om
unjustihable interference with
permissible activities of other
states

national

primary-states

Art.194(2)

E.g., UNEP. IOC, IMO

States- enact national legislation for
schemes

ro-

national

primary-states
secondary-IO

IO role critical for developing states.

monitoring and damage prevention

tertiary-IO

Art. 194(4)

IMO, FAO, UNEP

provide technical assistance in legislative drafting and monitoring/damage
prevention schemes

States- reconcile national legislation with

IO-

Provisions

will most directly affect fishing

and transit

this goal

uses by other states.

i) promote agreement on definition

UNEP Wkg. Group ("Senior Government Officials
Expert in Environmental Law") and Reg. Seas Prog. may
have role in developing dispute settlement procedures.

of "interference";
ii) assist in dispute settlement.
I'1 .779 of Agenda 21 relates to principles
on trade policy-

Pan.

Principle 2 ofthe Rio Decla¡ation, reiterating the 1972
Stockholm Declaration, affirms this provision.

Principle 12 of the Rio Declaration enunciates a rule
respecting limitations on environmental and trade policyNote also Commitee on Trade and Environment of the
WTO will address trade and environment issues.

Purpose/Effect

ofProvision Level

(d) Duty not to transfer or

national

Assignee(s) Reference
primary-states

Art.

195

tertiary-IO

haza¡ds

Appropriate International
Organization (IO)

Required Initiative/Follow-up

E.g., UNEP, SCOPE, GESAMP
(GTPME), rMO

CommentVRecommendations

States- ensure that national pollution measures IMO (under the LDC) and the Oslo transform damage or
do not result in transference or transformation of damage or hazard

IO-

perform and promote research and
disseminate information respecting
transference and transformation of

CommissionÆaris Commission, and the Helsinki
Commission deal with this issue through
regulation of waste incinera[ion.
Repeated in Principle 14 of the Rio Declaration.

haza¡ds

(e) Duty to control pollution
resulting from use of
technologies or introduction

national

primary-states

Art.

196

tertiary-IO

States- enact appropriate regulations

E.g., UNEP, IOC, SCOPE,
GESAMP (GTPME), FAO

IO-

ofnew species

perform research and disseminate
information on use of technologies
and introduction of new species

See IMO Res A'.774(18) on intemational guidelines for
preventing the introduction of unwanted aquatic
organisms and pathogens from ships'ballast water and
sediment discharges.

Para. 17.93(d) ofAgenda 21 invites states to
obsewe the FAO/ICES Code of Practice for
Consideration of Transfer and Introduction of
Marine and Freshwater Organisms and para.
17.30(a)(vi) calls on states to adopt rules regarding
non-indigenous organisms in ballast water discharge.

(0

Duty to notify states, IOs,
of damage or threat of damage

national

primary-states

Art. 198

tertiary-IO

The competent IOs are IAEA,
IMO, ISA, and UNEP.

States- establish notification systems
IO-

to the marine environment

"Competent intemational organizations" must be
informed. This may include regional organizations.

assist in assessment of nature and

extent of threats

Duty also emphasized in Principles 18 and 19, Rio
Decla¡ation.

(g) Duty to grant preference

primary-IO

to

Art.203

Competent IOs a¡e IAEA, IMO,

IO-

grant preference as required by Article

IOC, UNDR and IBRD.

developing states in IO services, regional,
global
fu nding respecting pollution

Some IOs are presently mandated to grant such
preference, e.9., UNEP, WHO, IMA, IABO,ACMRR

(FAO), GFCM.
Chapter 17 ofAgenda 21 urges support for
developing countries in a¡eas like development
of coastal and marine areas; collection, analysis The significance of the GEF in financing
and use of data and information; capacity
postUNCED initiatives should be noted.
building; and development of small island
states (paras. 17.14, 17 .23, 17.35(Ð, 17.128,

control

17.131, r7.r32).

(h) Duty to monitor effects of
activities likely to pollute
marine environment

national

primary-states

tertiary-IO

Art.2M(2)

E.g., UNEP, IMO, GESAMP
(GTPME), ICES, IOC
(MARPOLMON), and regional
organizations

States- establish surveillance systems
IO-

i) assist in establishing systems;

ii) provide information gathered
directly by IO.
State measures to establish monitoring programs
are authorized in paras. 17.28, and 17.35 of
Agenda 2l the need for systematic observation
programs is noted.
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i) Although duty is national, some IOs carry out
monitoring, e.g., IMO, Oslo Comm.Æaris Comm.,
Helsinki Comm. (all through ICES). Bonn Agreement
monitors oil, chemical pollution in North Sea.
ii) Example of possible regional role, see IPFC 1976
report on Preliminary Outline of the Pollution of
Seawater of East Asia.
iii) 1991 Daka¡ Conventio¡, 1992 Helsinki Convention
on the Baltic Sea, 1992 Bucha¡est Convention on the
Black Sea, 1992 Pa¡is Convention for the North East
Atlantic.
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Purpose/Effect

ofProvision Level

(i) Duty to publish and
distribute results of monitoring

national,
regional,

Assignee(s) Reference
primary-states

Art. 205

primaryJO

Appro¡rriate International
Organization (IO)
global<:.g., ICES (Publications
Cttee.), GESAMP, UNEP,

Required Ini tiative/Follow-up

Comments/Recommendations

States- publish reports and provide to IOs

Distribution and publication of reports is a priority of
most IOs.

IAPSO, V/DC, IOC

IO-

regiona -e.g., GFCM, PSA

Paras. 17.35(b)(e) and 17 .121 of Agenda 2l
provide for the necessity of cooperation in

reproduce and distribute reports

Compet :nt intemational organiza- Cata and information exchange.
tions arr: IAEA, IMO and UNEP.

fi) Duty to assess potential
effects of planned activities
in the marine environment

national

primary-states

Art. 206

As above, and IABO, SCOPE.

States- establish marine environmental

primaryJO
tertiary-IO

(k) Duty to ensure that domestic national
recourse is available for prompt
and adequate compensation or
other relief for damage to the
marine environment caused by
nationals

primary-states

(l) Duty to ensure that warships national
and govemment vessels and
aircraft act in a manner
consistent with the Convention

primary-states

i) Read with Article 205;

assessment systems and publish results

Competent IOs are FAO, IMO
and UNEP.

ArT.235(2)

ii) IO
IO-

i) primary duty to distribute

states;

published results;
ii) tertiary duty to assist in establishment of assessment systems.

iii)

See comment at

II.1(h) respecting direct role for

some IOs;

Paras. 17.8 and 17.35(b) ofAgenda 21 seek to promote cooperation in data and information exchange.

iv) Principle 17 of Rio Declaration and para- l7 .28

States- reconcile national legislation with the
objective of enabling legal recourse for

See Art. 235(1) for the general responsibility of states in
intemational law to fulfil obligations to preserve and
protect the marine environment. The rule is reiterated in
Principles 10 and 13, Rio Decla¡ation.

damage to the marine environment

Arr.236

assistance of critical importance to developing

advocate environmental impact assessments.

States- take measures to ensure such vessels

The general purpose of the Article is to exempt such
and aircraft act "so far as is reasonable
vessels and aircraft from the effect of the marine environ.
and practicable" in a manner consistent mental provisions of the Convention. See Principle 24 of
with the Convention.
Rio Declaration on environmental protection in times of
armed conflict.

2. Establishing/Aflirming
Jurisdiction
N.A.

See "Transit Management", infra.

3. Establishing Criteria and
Standards

(a) Duty to prevent, reduce
and control pollution

national

primary-states

tertiary-IO

Art. 194(1)

E.g., UllEP, FAO, IOC, UNDR

States- utilize "best practicable means... in

IMO

accordance with their capabilities" in
pursuing the general duty

i) Establishes a criterion based on relative abilities of
states to

fulfil

the general duty;

ii) Duty is national, but regional IOs do take part
IO-

æsist in improving capabilities of states
where necessary

Pa¡a. I7 .22 of Agenda 21 enumerates measures
to comply with basic commitment.

at
present; e-g., Oslo Comm./Paris Comm., Helsinki Comm.,
UNEP Reg- Seas Prog.;

iii) Para. 17.21
approaches-

advocates precautionary/antícipatory

Purpose/EffectofProvision

O)

Level

Duty to ensure that national national

measures deal with all sources

Assignee(s)

Reference

Appropriate International
Organization (IO)

Required Initiative/Follow-up

Comments/Recommenda

primary-states

Art- 194(3)

As above

Scates- reconcile national legislation with the

Requires measures which a¡e designed to "minimize" a
number of specihc forms of marine pollution.

tertiary-IO

general objective of comprehensiveness

of marine pollution

IO-

provide technical assistance arìd

funding

as necessary

Pa¡a. 17 .22 of Agenda
relevant measures-

(c) Duty to take measures
respecting fragile eco-systems
and certain habitats

national

primary-states

Art. 194(5)

tertiary-IO

8.g., UNEP, IOC, FAO, IMO,

primary-states
seconda¡y-IO

Art. 201

outlines va-rious

regulations. See state obligations
touching on biological diversity,
special areas including critical habitat
areas, and small island developing
states under Chap. 77 of Agenda 21,
paras. 17.7, 17.30(d)(Ð, 17.86, t7.87,
1 7. 101 (c), r7 .129(a)(c).

IO-

(d) Duty to establish criteria for national,
the formulation of mles and
regional,
global
standards for pollution control

2l

States- incorporate measures in national

IUCN

tions

conduct scientific research, technical
assistance in preparation of regulations.

Competent IOs are IAEA, IOC,
UNER UNESCO, WHO, and

States- cooperate in establishing criteria

wMo.

IO-

i) Article appea$ to neglect potential importance
subregional, regional level;

of

ii) Possible'connection to IMO through "special areas''
provisions in OILPOL and MARPOL Conventions;

iiÐ IMO has so far designated one particularly sensitive
area (Great Barrier Reef); see IMO Res.4.720(17)
Guidelines on Designation of Special Areas and
Particularly Sensitive Areas.

See comment (iÐ at II.3(a) above on existing regional IO
activity.

i) provide technical assistance in
establishing draft criteria, guidelines

Pa¡as. 17.13 and 14 ofAgenda 21, as well as
17.93(e), recommend intensive scientific cooperation to achieve suslainable development of
coastal and ma¡ine areas and líving resources.

(e) Duty to observe, measure
and evaluate effects of pollution

national,
regional,

primary-states
seconda¡y-IO

Art.2ù+(1)

Competent IOs are IAEA, IMO,

States- cooperate inobservation, measurement i) States a¡e under a duty to apply "recognized scientific

IOC, UNEBWHO, a¡rdWMO.

and evaluation

methods";

in the ma¡ine environment
IO-

i

) facilitate cooperation;

ii) disseminate information;
iii) provide technical assistance in the
development of monitoring, evaluating
systems.

Para.77.35 ofAgenda 21 invites states to cooperate in developing systematic observation
programme, including exchange of data and
information.

t4r

ii)

See comment

IO activity.

(ii) at II.3(a), above on existing regional
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PurposelEffect

ofProvision Level

Approp riate International

Assignee(s) Reference

Organization (IO)

Required Initiative/Follow-rip

CommentVReconmenda t¡ons

Competent IOs a¡e IAEA, IMO,
ISA and UNEP.

States- notify other states and competent IOs

BonnAgreement is an example of intemational mechanism
for monitoring. See II.l(h), above. Principles l8 and 19
of Rio Decla¡ation ernphasize the importmce of this rule.

4. EstablishingMechanisms
(a) Duty to notify of imminent
or actual damage to the marine
environment

(b) Duty to establish
contingency plans for marine
pollution incidents

regional,
global

primary-states
secondary-IO

Art. 198

of imminent or actual damage

IOregional,

primary-states

global

primary-IO

Art.

199

global-competent global inter-

distributeinformationreceived

States- cooperate in the development of

national lrganizations a¡e IAEA,
IMO, IOC, UNER UNESCO,
WHO, andWMO.

IO-

regional-e.g., GFCM, IPFC

Pa¡a. 17.33 ofAgenda 21 calls upon søtes to ratifu

Possible role for private associations, e.g.,

INTEKIANKO,

contingency plans

ICS, II.JMI, INSA.

same

Note role of IMO's Marine Pollution Emergency
Response Support System, as well as regional oil spill
contingency plans.

the OPPRC Convention; para. 17.34 encourages
more intense cooperation to deal with oiychemical
spills; and para. 17 .37(d) add¡esses cooperation
for pollution emergencies in developing countries

(c) Duty to conduct research,
exchange data on ma¡ine

national,
regional,

pollution

global

primary-states
secondary-IO

Art. 200

global-c(,mpetent IOs are IAEA,

States- cooperate in resea¡ch and data exchange IOs may be called upon to fund progÍtmmes in developing

roc, UNER uNEsco, wHo,
WMO; nrle of GESAMP,

states.

IO-

i) perform and promote research;

ii) facilitate

IAPSO, ¡md ICES should also

data exchange.

Oslo CommissionÆaris Commission and tbe Helsinki
Commission are involved in this function.

be noted
Paras. 17.8 and 17.35 ofAgenda

2l

sanction co-

regional':.g., PSA, ICSEM, IMA operation for data and information requirements.

(d) Duty to develop international criteria and standa¡ds

national,
regional,

pnmary-states
secondary-IO

Arf- 2O1

Competent IOs are IAEA, IOC,

States- participate

T]NEP, UNESCO, WHO, WMO.

and cooper¿t€ in development

i) Possible regional role were unique conditions exist;

of international criteria

global

IO-

ii)

See above II.3(d).

i) promote and develop criteria;

ii) facilitate cooperation among

states.

Paru. l'1.13 of Agenda 2l provides for the need
to develop observation, resea¡ch and management systems.

(e) Duty to promote progmmmes regional,
of marine environmental

subregional,

assistance to developing states

global

primary-states
seconda¡y-IO

4r1.202

Competent IOs are IAEA, IMO,
IOC, UNEP, UNESCO; NGOs
like the IOI (training) also have
special nrles; UNIDO's marine
sector pr,rgram is significant;
role of UN regional
commiss ions also crucial.

States- fund and cooperate in programmes of
assistance to developing states

IO-

Article is directed at

a broad range of training, equipment
supply and advisory functions related to marine environmental capabilities.

funding and programme development
Note role of the GEF now important.

Chap. 17 ofAgenda 2l is replete with provisions
aimed to promote assistance to developing
countries ìn'a¡eas like human resource development and capacity-building, financial and technological support, trade and environmental policy,
and development ofsmall island developing staæs.

PurposeÆffect of

Provision Level

Ð Duty to monitor risks and
effects of pollution

regional,

global

Appropriate International
Assignee(s)

Reference Organization(IO)

Required luitiative/tr'ollow-up

primary-states
seconda¡y-IO

Art.2O+(1)

States- act directly or through IOs to improve

Competent IOs are IAEA, IMO,

IOC, UNER WHO, and WMO.
The GESAMP, GIPME, oT ICES
also have relevant roles.

CommentVRecommendations

monitoring
IO-

i) facilitate state cooperative efforts;

ii) perform resea¡ch

and provide

technical assistance.
Pa¡a. 17.35 ofAgenda 2l defines parameters
for data and information exchange.

(g) Duty to publish and
distribute report

regional,

primary-states

global

primary-IO

{rt.205,206 Competent IOs

are IAEA, IMO,
UNEP (for Art. 205) and FAO,
IMO, UNEP (for ArL 206).

States- prepare reports and provide to IOs
IO-

maintain collections and distribute
reports

Most organizations make publication and distribution
of reports a priority.
Provision for EIAs is noteworthy @rinciple 17 of Rio
Declaration and para. 17.28 ofAgenda 2l).

Duty is related to data and information
exchange mandates of Chap. 17 of Agenda2l,
paras. 17.8, 17.35(b) (e), 17.I2l.

(h) Duty to cooperate in the
implementation and development
of international law respecting
responsibility for damage to the
ma¡ine environment by pollution

national,
regional,

primary-states
secondary-IO

/rrr..235(3)

IMO, UNEP

States- i) implement intemational standards in i) See e.g., Convention on Civil Liability for Oil

global

ro-

domestic legislation;
ii) cooperate in the further development of international law in this a¡ea.

Pollution Damage Resulting from Exploration and
Exploitation of Seabed Mineral Resources, 1977 (not in

facilitate agreement on intemational

ii) Possible role for private associations,

standa¡ds

TOVALOP; ICS; IPIECA; ITOPF; and HELMEPA.

Agenda 21 contains various direct and indirect
references for state action on the intemational
law of responsibility: strengthening Montreal
Guidelines for land-based pollution (17.24 and
l7 .25(a)); the code of safety for nuclear
merchant ships (17.304(x)); air pollurion
from ships (17.304(xi)); HNS (17.304(xii));

London Dumping Convention (17.308(i),(ii));
1988 IMO Guidelines for the removal of offshore platforms; IMO duty to assess situations
for compliance with standards (17.31); and
pollution from organotin compounds (17.32).

force).
e.g.,

iii)

See e.g., the Intemational Convention on Civil
Liability for Oil Pollution Damage, 1969 and the
Convention on the Establishment of an Intemational
Fund for Oil Pollution Damage, 1971.
See also, IUMI Edinburgh Conference on Liabitity for

Marine Pollution (L979); 197 1 Convention on Civil
Liability in the Field of Maritime Carriage of Nuclear
Material, Annex V of MARPOL 73178 on shipboard
incinerators for garbage disposal, forthcorning IMO
Conference in 1996 for a civil liability convention on
HNS; decisions taken by the l6th Consultative Meeting of
Contracting Parties to the LDC, and the recommendations
of the 1990 Intemational Organotin Symposium.

iv) UNEP Working Group ("Senior Govemment
Officials Expert in Envirõnmental Law").
v) See also Principle 13 ofRio Declaration.

r43

t44
Purpose/Effect of

Provision fævel Assignee(s) Reference

A.ppro¡ riate International

Organi:zation (IO)

Required Initiative/Follow-up

CommentVRecommendations

UNER IAEA, IMO

States- i) ensure that such vessels flying their

i) See 1993 IMO Code for the safe carriage of inadiated

TRANSIT MANAGEMENT

1. Prescribing Behaviour
(a) Flag state duty to regulate
national
nuclear-powered ships and ships
carrying nuclear or other
inherently dangerous substances

primary-states
seconda¡y-IO

Art.23

flag carry documents and observe any
special precautionary measures while
in innocent passage through the
territorial seas of other states;

ii)

seek agreement on international

standards respecting such vessels.

IO-

facilitate agreement on international
standards for the regulation of such

nuclear fuel, plutonium, and high-level radioactive wastes
in flasks on board ship; the IMDG Code; IAEA
Regulations for the safe transport of radioactive materials:
1992 IMO MSC cìrcula¡ encouraging member
govemments to inform IMO of constructions of nonmilitary nuclear ships so that IAEA may be consulted;
and the 1989 (Basel) Convention on control of
transboundary movement of hazardous wastes afid
their disposal.

vessels

ii) See also SOLAS 1974, Chap. VII on carriage of
Para. 17.30(a)(ix) of Agenda 2l calls on the
dangerous goods, and 1993 decision of Consultative
IAEA and IMO to work together to complete
Meeting of Contracting Parties to the LDC baruring the
a code on the carriage of irradiated nuclea¡ fuel dumping oflow level radioactive wastes.
in flasks on boa¡d ship, and para. 17.30(a)(x)
urges the review of the 1981 IMO Code of safety
for nuclear merchant ships. See also Chaps. 19
and 20 ofAgenda2l onhazardous wastes and
toxic chemicals.
(b) Flag

state duty to regulate
pollution from vessels

national

primary-states
secondary-IO

Art.21t(2)

Compet(lnt IO is the IMO. The

States- adopt regulations controlling vessel

ILO and the UNEP also have

Possible role for private associations, e.g., INTERIANKO,
ICS, OCIMF and IACS in development of higher
standards.

source pollution

roles to play.

IO-

promote and assist in creation

intemational standards.

See

of

below

Conventions like MARPOL 73178 a¡d SOLAS 1974
III.3(d) define flag state obligations relevant to the
of the marine envi¡onment.

protection

(c) Flag slate duty to ensure
vessel compliance with

national

primary-states

Art. 2ll(3)

States- adopt regulations requiring vessels to

cooperative pollution control

comply with cooperative pollution
control schemes of other states

schemes

respecting port entry requirements.

(d) Duty

to determine whether
"special circumstances" exist to
iustify mandatory pollution
control measures

global

primary-IO

Art.211(6) (a) UNEP,

I\{O, IOC

IO-

establish procedures for evaluation
national conditions and special

of

States should provide directories of national port entry
requirements to ships flying their flags.

IO to determine whether conditions justify extraordinary
control measures.

measu¡es

IMO 1991 Guidelines for the designation special areas
and particularly sensitive areas, e.g., Great Barrier Reef;
see also MARPOL provisions, Annexes I, II and V on
"special areas".
See

Purpose/Effect

ofProvision Level

(e) Duty to publish limits of

national

"special control" areas

Assignee(s) Reference
primary-states
secondary-IO

Appropriate International
Organization (IO)

Art. 211(6Xb) UNEP, IMO

Required InitiativeÆollow-up

CommentVRecommendations

States- publish limits

See above comments under

IO(Ð Flag

state enforcement of
applicable intemational rules

national

primary-states

Arf.2l7

tertiaryJO

assist in distribution

IMO is the competent IO,
although IMC, UNDP,
UNESCO and the ILO have

States- ensure vessel compliance with

special roles to play.

IO-

i)

i) provide technical assistance in

States must "ensure compliance", investigate at request
of other states, institute proceedings where "appropriate",
inform requesting state and competent IO of outcome of
investigation. See below III.3(g) re standards set by

legislative drafting;

Article.

ii) participate in creation of

ii) Possible role for regional organizations, e.g., to

intemational minimum standards.

provide vessels with pollution prevention ma¡uals.

intemationa-l standa¡ds

iii)
(g) Port

state duty of compliance national
with investigation requests

primary-states

Art. 218

IMO is the competent IO

III.l(c).

States- comply with requests ofother states
to investigate pollution incidents
relating to vessels in port

assist in development of inspection capabilities.

Port state must also transmit records of investigation upon
request.

Art. 6 (5) MARPOL 73178 provides for the conduct of

a

permissive inspection upon request, but Sec. 5 of the Paris
MOU in contrast mandates for an obligatory inspection to

comply with
(h) Port state duty to take
measures relating to

national,
global

primary-states
secondary-IO

Art.2l9

IMO

states-

seaworthiness

IO-

take measures to prevent vessels sailing
where unseaworthiness threatens
damage to the marine environment

promote, assist in development

of

intemational minimum standards
relating to seaworthiness

(i) Flag state duty to ensure
national
vessel compliance with information requests from coastal states

()

Duty of non-discrimination

national

primary-states

Att.220(4)

States- enact regulations requiring vessel
compliance with information requests

primary-states

4r1.227

States- reconcile national regulations with

respecting foreign vessels

a request.

i) Conventions that provide for this authority include
MARPOL 73178; SOLAS 1974; STCW 1978, ILO
Convention 147 , and 1966 LOADLINES Convention, and
the 1Ð3 Protocol to the Torremolinos International Convention for the Safety of Fishing Vessels 197 (not in force)
ii) The 1982 Paris MOU, The 1993 Vína del Mar Agreement on Port State Control, the 1993 Asia Pacific (Tokyo)
MOU on port state control, and similar regional port
state control agreements require mandatory inspections
for seaworthiness.
Refers to requests under Art. 220(3) respecting pollution
incidents in territorial sea,EEZ.

Pa¡is MOU,

il.1(h)

above, requires non-discrimination.

non-discrimination goal
The Paris MOU, Vina Del Mar Agreement and Tokyo
MOU above provide for the observance of this duty. See
also 1923 Convention and Statute on the Intemational
Regime of Maritime Ports.

t45
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Purpose/Effect of

Provision Level

Appro¡ rriate International

Assignee(s) Reference

Organization (IO)

Required Initiative/Follow-up

The IMO is the competent IO

States-

CommentVRecommendations

2. Establishing/Afïirming
Jurisdiction
(a) Coastal statejurisdiction to

national

primary-states

Art.22(l),
(2)

require use of sea lanes and

assert

jurisdiction in accordance with

provisions

See below,

III.3(a) re standa¡ds to be applied

ofArticle

traffic seDaration schemes

(b) Jurisdiction of states
bordering s[aits used for inter-

national

primary-states

national

primary-states

States-

Art.2lt(4),

States- adopt regulations for prevention,

national navigation to regulate
respecting pollution control

(c) Coastal state jwisdiction over
pollution control in territorial

(5)

primary-states

i)
applies the enforcement measures in Arts.
^rt.233to any regulations enacted under this Articlei
223-232
ii) Art. 43 requires cooperation of states bordering straits
in the pursuance of this objective.

See

below III.3(bXe), respecting standards to be applied.

See

III.2(b) above.

reduction and control of pollution
in territorial sea,EEZ

sea,EEZ

(d) Coastal statejurisdiction to national

assert jurisdiction over the prevention,
reduction and control of pollution in
such straits

Art.42(1) (b) IMO is the competent IO.

Aft.2tI(6)

States- act where "reasonable grounds" exist

exceed intemational rules and
standards where "special

to exceed intemational standa¡ds

circììmsÎânces" exist

(e) Flag statejurisdiction to
enforce applicable international
rules and standa¡ds

national

(Ð Port statejurisdiction for
pollution control purposes and

national

primary-states

Ar1.2l'7

IMO is lhe competent IO

States- no follow-up required; affirmation of

primary-states

Arr.2I8,219 IMO

States- assertpollution control, seaworthiness

national

(h) Coastal statejurisdiction in national
cases

of maritime casualties

III.3(g), respecting sta¡dards of applìcation.

See above

III.l(h).

jurisdiction over foreign vessels
voluntarily in port

resoecting seaworthiness

(g) Port and coastal state
jurisdiction to inspect and institute
proceedings against vessels in
port or navigating in territorial
sea,EEZ

See below

existing jurisdiction

pnmary-states

Arf.220

IMO

States- assumejurisdiction in instances of

i) Permits physical inspection.

pollution in territorial sea,EEZ

ii) Jurisdiction limited by requirement that "international
standards" be met.

primary-states
seconda¡y-IO

Art.22l

IMO is

:he competent IO. Role
of PIAltlC may be important.

ro-

facilitate and promote international
conventions on procedures and rules
respecúng maritime casualties

i) Affirmation of coastal state jurisdiction. See 1969
Intervention Convention ¿u:'d, 1973 Protocol.
ii) See below III.3(k), re standards to be applied.
iii) Regional facilities managed by coastal states may be
useful, particularly for developing states.

Purpose/Effect of

Provision Level

Assignee(s) Reference

Appropriate International
Organization (IO)

Required Initiative/Follow-up

IMO, PIANC

States- incorporate criteria in national

Comments/Recommendations

3. Establishing Criteria and
Standards
(a) Criteria for the establishment national
of sealanes and traffic

primary-states
seconda¡y-IO

Art.22(3)

IMO is relevant IO; role of

separation schemes

PIANC also important.

þ)

regional,
Esøblishment of intemational
rules and standards on pollution global
prevention, reduction and control
(vessel-source)

primary-states
secondary-IO

Arl

211(1)

IO-

IMO

[c) Promotion of routing systems national,
regional

standa¡ds

primary-states
secondary-IO

Art.21l(l)

IMO

standards

for

national

primary-states

facilitate agreement, prepare and
promote draft standards

States- promote adoption of routing systems
"designed to minimize" threat
accidents causing pollution

Arf.211(2)

IMO

of

provide technical assistance,
coordinate intemational systems

States- reconcile national legislation with
"generally accepted" intemational
rules and staridards

tertiary-IO

respecting vessel-source pollutior

States must "take into account": IO recommendations;
customary use of channels for navigation; special
cha¡acteristics of ships and charurels; density of traffic.
See 3(c) below.

to develop intemational rules and

IO-

national laws and regulations

make recommendations as to
designation of sea lanes

States- cooperate through the "competent" IO

IO-

(d) Minimum

sea-

lane and traffic separation schemes

i)

See MARPOL Convention, 197311978 on p¡esent
standards.

ii) Possible subsidiary role for private associations, see
e.g., ICS Voluntary Draft Code on Prevention ofPollution
from Oil Tanlcers.

iii)

See also EC Common Policy on Safe Seas and the
IMO Intemational Safety Management (ISM) Code for the
safe operation of ships and for pollution prevention.

Possible role for regional organizations respecting international routing systems within a region.
Mandatory routing system by IMO under COLREG 1972;
more than 100 mandatory TSS, as well as deep-water
routes, and areas to be avoided have been adopted. IHO
has also responsibility over charts.
Possible role for regional harmonization of standards,
e.g., EC.

IMO Res. 4.739(18) and 4.740(18) on programme of
assistance for more effective flag state implementationSee

IO-

ie) Criteria for coastal state

national

pollution control laws and

primary-states
secondary-IO

Art- 211(5)

IMO

States- reconcile national laws and regulations
with generally accepted intemational

regulations (vessel-source)

rules and standards

IO(f) Criteria for

establishment of national
regulations respecting "special
circumstances"

provide assistance in drafting/revising
national legislation

primary-states

Art. 211(6)

IMO is competent IO; role of

tertiary-IO

(a), (c)

UNEP and IOC also noted-

provide assistance in drafting/revising
national legislation

States- establish special mandatory regulations Article allows states to exceed normal international
only where there are "reasonable
standards in "special circumstances"- Such measures may
grounds" relating to oceanographic
relate to navigational practices and discharges, but not to
and ecological conditions and resource desigl, construction, manning or equipment of foreign
utilization pattems
vessels.

IO-

provide assistance in determining
whether "special circumstances" exist

t4'7

See 1991 IMO guidelines on designation of special areas
and particularly sensitive areas; provisions on "special
areas" under MARPOL 73t8.
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PurposeÆffect of

(g)

Provision Level

Standards for flag state

national

Assignee(s) Reference
primary-states

Apprt'priate International
Orgarúzation (IO)

Art.21'l

Required Initiative/Follow-up

CommentlRecommendations

States- reconcile national enforcement

i) States to ensure periodic inspection of vessels.

enforcement procedures

procedures with requirements of Article

ii)

States to provide for immediate investigation ard
instihlte proceedings where appropriate, regardless of
place of violation.

iii)

Penalties are to be of "adequate" sevecity to
discourage violations.
See

(h)

Standards for port state

national

enforcement of pollution
regulations

primary-states

Art. 218

IMO

States- apply intemational rules and standa¡ds

tertiary-IO

in cases of extra-jurisdictional
pollution incidents
IO-

Art. 4 (1X3X4), MARPOL 73178.

MARPOL 73178 standards a¡e enforced through port state
control under regional PSC arrangements, e.g., the 1982
Paris MOU, 1992 (Chile) Vina del Mar Agreement, and
1993, Asia-Pacific MOU.

contribute to the development of
international rules and standards

(i)

Standards for port state

national

primary-states

Art.2l9

IMO

States- enforce seaworthiness regulations on

enforcement respecting
seaworthiness

vessels in port only when relating

to pollution prevention, and where
intemational standards are violated

IO-

contribute to the development

Present intemational seaworthiness standards are found
in SOLAS, STCW LOADLINES, and ILO 147 enforced
through port state control under the 1982 Paris MOU,

1992Yina del MarAgreement, and 1993 AsiaPacific MOU.

of

intemational standards

O

Standards for òoastal state

national

primary-states

Art.22O

IMO

States- reconcile enforcement procedures

enforcement of pollution
regulations

with provisions of Article

i) Rules to be enforced must be in accordance with
Convention or other intemational standards.
ii) State must have "clear grounds" for believing a
violation has occurred.
iii) Physical inspection permissible only if "clear,
objective" evidence of violation.
iv) State must release vessel where intemational standard
of surety is satisfied.
See

(k)

Standa¡d of "proportionality'

national

pnmary-states

Art.221

IMO

States- establish national measures

tertiarylO

for intervention in cases of
maritime casualties beyond the
territorial sea

(l)

Duty to avoid adverse

of powers of enforcement

See Intervention Convention, 1969, on current

conventional standards.

Art. 5, 1969 Intervention Convention.
IO-

consequences in the exercise

so that

level of intervention is proportionate
to threat posed by the casualty

Art. 4 (2)(4), MARPOL'731"Ì8.

national

primary-states

r'lrt.225

assist in development of procedures
and standards of intervention

States- ensure that enforcement activities do
not endanger navigation or the marine
envlronment

E.g., Art. 7, MARPOL 73178.

Purpose/Effect

ofProvision Level

(m) Standads for investigation national
of foreign vessels

Assignee(s)

Reference

pnmary-states

Art.226

Appropriate International
Organization (IO)

Required InitiativeÆollow-up

CommentVRecommenda tions

States- reconcile national procedures with

Provides limitations on coasta-l and port state investigation and detention of foreign vessels.

applicable international law

The prototype 1982 Paris MOU gives details of ship
inspections on port. See also IMO Res. 738(18) on
plracy counter measures.

4. EstablishingMechanism
(a) Duty to specify and
publicize sea lanes and traffic

national

pnmary-states
secondary-IO

Arf.22(4)

IMO

States- indicate

sea lanes and separation
schemes on cha¡ts, and give "due

separation schemes

publicity" to charts

IO(b) Establishment of international rules and standards
¡especting vessel-source

global

primary-states
secondary-IO

Art.211(l)

IMO

assist in publicizing charts

States- act through the "competent" IO or
general diplomatic conference to
establish intemational rules and

pollution control

standa¡ds

See 3(b) above; note the growing legitimacy

of "tacit

acceptance" procedures in IMO Conventions for early
entry into force of amendments, e.g., in COLREG,
MARPOL 73178, SOLAS 1974, STCW LOADLTNES

Protocol 1988.
IO-

(c) Duty to publicize and
communicate national requirements for pollution prevention,
reduction and control

national

(d) Procedures forthe
establishment of regulations in
"special circumstances"

regional,
global

pnmary-states
secondary-IO

Art.211(3)

IMO

States- publicize requirements and provide
to the "competent" IO

IOPnmary-states

Art. 211(6)

IMO

national,
regional,

involving discharges

global

pnmary-states
secondary-IO

distribute notifications

States- conform to procedures established by

primaryJO

Article prior to enacting any "special

IO-

(e) Duty to notify affected
coastal states of incidents

promote and facilitate the development
of intemational rules and standards

Arf.2ll('l)

IMO

circumstances" measures
participate in determination of "special
circumstances" as required by Article

States- ensure that the international rules and
standards respecting vessel-source

pollution include requirements for
prompt notification of affected coastal
states

IO-

149

promote and facilitate agreement on
international rules and standards which
include this requirement

Article requires prior notification of IO, a determination
ofjustification by the IO, and a delay of 15 months after
submission to IO.
See 1991 IMO guidelines on designation of special areas
and particularly sensitive areas.
See Regulation 7.1, Chap. VII, SOLAS 1974
on reporting of dangerous goods lost overboa¡d
to nearest coastal srate, and Art. 8, MARPOL i3/'18 on
reporting of incidents involving harmful substances.
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Purpose/Effect

(f)

ofProvision Level

Procedures respecting flag

state enforcement

(g) Procedures for port state
enforcement

regional,
global

regional,
global

Assignee(s) Reference
primary-states
secondary-IO

pnmary-states
secondary-IO

Art. 217(5)

Approp riate International
Organi::ation (IO)

IMO

(6), (7)

Art. 218

IMO

Required Initiative/Follow-up

Comments/Recommendations

States- i) cooperate in investigations upon
request of flag state;
ii) investigate at request of other states
(duty of flag state);
iii) inform requesting state, IO, of
outcome of investigation.

Paris MOU, III.I(h), above, is e.g., of one approach to
agreement on procedures

States- i) comply with investigation request

See the 1982 Paris MOU, 1993 Vina del MarAgreement,
and 1993 Asia-Pacific MOU.

from flag state or state affected by
pollution incident;
ii) transmit records of investigation to
flag state and/or port state.
IO-

See also, for e.g., Art. 4, MARPOL 73178.

facilitate agreement on request and
notifi cation procedures

(h) Procedures for avoidance
of unnecessa¡y physical
inspection of vessels at sea

regional,
global

IV. ENVIRONMENTAL MANAGEMENT

pnmary-states
secondary-IO

OF OTHER

Art.226(2)

IMO

States- cooperate in the development of
procedures to avoid unnecessary
physical inspection at sea

IO-

facilitate agreement on such procedures

IO-

ensure that sound principles of
conservation are applied in the

ACTIVITIES

1. Prescribing Behaviour
(a) Duty to ensure that activities
in the Area be conducted in

global

primary-IO

Art- 1s0(b)

ISA, UI.IEP

management of the resources of the
Area

accordance with "sound

principles of conservation"

(b) Duty to control pollution of national,

primary-states

Arr.207(l),

the marine environment from
land-based sources

teliary-IO

(2)

regional

E.g., UIIEP (including Reg.
Seas Prc,g.) Oslo Commission/
Paris Ccmmission

States- take necessary measures to control
pollution from land-based sources

See Doc- A-/48/950 (June

8, 1994) - Report of the UN
Secretary General on the Consultations respecting Part
XI: Annex, re Draft resolution and draft Agreement
relating to the implementation of Part XI of UNCLOS
sec. 1(5)(g),(h),(i),(k); Sec. 2(1Xb),(d) which provide
functions for environmental management of the area.

i) See below IV.3(a) and 4(a), respecting standards and
mechanisms.

ii) For enforcement provisions,
IO-

assist with technical advice, drafting or

iii)

legislation, regulations

Convention, 197411992

See management related activities for land
based pollution in Chapter I7 (pans. 11.24 -

17.29)

of Agenda2l.

See Paris

see

Art. 213.

Convention, I97U1992 and Helsinki

The outcome of the 1995 UNEP Conference on landbased pollution may be relevant.

Purpose/Elfect

ofProvision Level

(c) Duty to control pollution
national
resulting from sea-bed activities
subject to national jurisdiction

Assignee(s) Reference

Appmpriate International
Organization (IO)

Required Initiative/Follow-up

CommentVRecommendations

primary-states

IMO and UNEP

states- take necessary measures to control

See below IV.3(b), for specific staridards and
requirements.

Art. 208

as the

competent IOs

pollution from sea-bed activities,
artificial islands and installations
within the jurisdiction of the state

conceming offshore oil and gas platforms.

See e.g., Convention on Civil Liabiliry for Oil Pollurion
Damage Resulting from Exploration and Exploitation of
Sea-bed Mineral Resources,1977 (not in force).
Note applicability of IMO ISM Code to off-shore
mobile craft.

IO-

For enforcement provisions, see Art. 215.

Para. 17.30(c) of Agenda 21 calls on the IMO
specifically for assessment of regulatory me¿sures

(d) Duty to establish rules and
procedures respecting activities
in the Area

global

(e) Flag

national

staæ duty to adopt laws
and regulations respecting

activities in

the

primary-IO

primary-states

Art. 209(1)

¡'n.209(2)

ISA, UNEP

ISA, UNEP, IMO

States- adopt laws and regulations to control

tertiary-IO

pollution from the ma¡ine environment
from activities undertaken by vessels
and installations in the Area

Area

IO-

(Ð Duty

to take all necessary
measures to prevent, reduce
arid control pollution of the

national

establish rules, regulations and
procedures to prevent, reduce and
control pollution of the marine
environment resulting from activities
in the Area

primary-states

Art. 210(1),

tertiary-IO

(2)

E.g-, UNEP, IOC, ICES, IMO,
Oslo CommissionÆaris

See Doc. N481950 (June 8, 1994) - Reporr of rhe Sec.
Gen. re Consultations: Annex, Sec. l(5Xg),(h),(i),(k);
Sec. 2(1Xb),(d).

Regulations must be "no less effective" than the
international standards under Art. 209(1).
See e.g., US Deep Seabed Hard Mineral Resources Act,
Sec. 109 - Protection of the marine environment; Sec. I 10

provide assistance in drafting national

- Conservation ofNaturaì Resources: 30 U.S.C. Secs.

regulations

l4r9-t420.

States- take all necessary measures to control

i)

See below

IV.3(d), respecting standards.

pollution from dumping

Commission

ii) For enforcement provisions,

marine environment from
durnping

IO-

advise on standa¡ds and assist in
drafting regulations

see Art. 216. Dumping
control may be enforced by coastal states, flag states or
states in which loading occurs.

Para. 17.30@)(i), (ii) urges rarificarion and
strengthening of the LDC.

(g) Duty to adopt laws and
regulations to prevent, reduce
and control pollution of the
marine environment from or
through the atmosphere

national

primary-states

tertiary-IO

Art.212

Competent IOs are the ICAO,
IMO, and UNEP; role of IOC
also important. Note also role
of LKIAP Convention
Executive Body (UNÆCE)

States- adopt laws and regulations applicable to i) National laws and regulations should take into account
sovereigl air space and

IO-

flying flag of the state

intemational rules and standa¡ds. See below IV.3(e),
respecting standards.

provide technical assistance (e.g.,

ii) For enforcement provisions,

a-ll vessels

research) and assist in drafting

regulations

Pan- l7.28lists some measures to be undertaken regarding this kind of pollution. See also
Chap. 19, Agenda 21 on atmospheric pollution.
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t52
Purpose/Effect of

Provision Level

Assignee(s) Reference

APProlrriate International
Organi zation (IO)

Required InitiativeÆollow-up

Comments/Recommendations

2. Establishing Jurisdiction
(a) Coastal state jurisdiction
over dumping in the territorial

national

primary-states

Art. 210(5)

States-

assert

jurisdiction in accordance with

Art. 210

Establishes coastal state's right to "permit, regulate and
control" dumping.

SEA,EEZ

3. Establishing Criteria and
Standards

(a) Criteria for the regulation
of pollution from land-based

national,
regional,

sources

global

primary-states
secondary-IO

Arr.207(I),
(4), (5)

E.g-, UI{EP, IOC, SCOR,
GESAIvtP

States- i) cooperate in establishing global and
regional rules, standards and procedures to control pollution from la¡d-based
sources;

ii) enact national regulations "taking
into account" international rules and
standards.

Pans- 7'1.24-17.29 of Agenda 21 identify
management related activities for land-based
pollution.

(b) Criteria for the regulation
of pollution resulting from seabed activities within national
jurisdiction

national,
regional,
global

primary-states
secondary-IO

Art. 208(3),

IMO is ':ompetent IO;

(5)

importarlt role also played
by IMC and UNEP.

i) Note significance of the outcome of the UNEP 1995
intergovemmental meeting on the protection of the
ma¡ine environment from land based activities.
iÐ SCOR Project on Problems of River Inputs Into
Ocean Systems (RIOS).
iii) IOC project on Pollution of the Ocea¡s Originating
on La¡d (POOL).
iv) GESAMPÃJNEP work on land-based inputs to the
Mediterranean is an example of a regional approach.
v) There a¡e now 13 UNEPRegional Seas Action Plans
that play a role in addressing land-based pollution.

States- i) seek agreement on global and re-

i) See the European Council ofEnvironmental Law, Draft
gional rules, standards and procedures; Convention on Deterioration of the Marine Environment
ii) ensure that national laws and
as a Result of Exploration and Exploitation of the Seabed
regulations are "no less effective" than in Maritime Areas under National Jurisdiction.
intemational ruIes.

ii)

See

IV.l(c) above ref. oil pollution from sea-bed

activities.

IO-

iii) See UNEP study on environmental./legal aspects of
standa¡ds;
national offshore mining and drilling.
ii) prepare and promote draft guidelines; iv) See also ttre 1980 Agreement on Cooperation between
iii) advise on national regulations.
US and Mexico regarding pollution of the marine
i) facilitate agreement on intemational

Para. 17.30(c) ofAgenda 2l calls for assessment
by states or through the IMO of regulatory
measures for off-shore oil and gas platforms.

(c) Criteria for flag

state

regulation of activities in the
Area

national

primary-states

Art.209(2)

ISA, UI{EP, IMO

States- adopt national regulations which are

tertiary-IO

"no less effective" than the intemational
rules and standards under Art. 209(l)

IO-

advise on content of national
regulations

environment by discharges ofhydrocarbons and other
hazardous substance; and ISM Code of the IMO.

No such intemational standards at present. But see Doc.
N48/950 (June 8, 1994) - Report of the UN Secretary
General on the Consultations respecting Part XI: Annex,
Sec. 1(5)(g),(h),(i),(k); Se¿. 2(1Xb),(d) as new references
for environmental standard setting in the Area; see also,
e.g., US Deep Seabed Hard Mineral Resources Act, Sec.
109 - Protection ofthe marine environment; Sec. 110 Conservation of Natural Resources : 30 U.S.C- Secs.

1419-t420.

PurposeÆffect of

Provision Level

(d) Criteria lor the regularion
of pollution resulting from
dumping

national,
regional,
global

Assignee(s)

Reference

Appropriate International
Organization (IO)

Required Ini tiativelFollow-up

Comments/Recommendations

pnmary-states
secondary-IO

Arf.210(4),

IMO and UNEP are competent

(6)

States- i) cooperate in establishing global and

IOs. See also work of WHO,
IAEA and EUROCEAN.

i) For present global standards,

regional rules, standards and procedures to control pollution from dumping;
ii) ensure that national laws and regulations are "no less effective" than

intemational standards.

see the LDC 1972
and decisions of its Consultative Meeting of
Contracting Parties.

ii) An example of regional standa¡ds is the Oslo
Convention, 1972,to be merged with the 1992
Paris Convention.

IO-

i) facilitate agreement on intemational

iii) WHO, EUROCEAN

standards;

ii) perform

research and monitoring

and IAEA all have specialized
interests in the management of waste disposal at sea.

functions.

(e) Criteria for

the regulation

of atmospheric pollution

national,
regional,

pnmary-states
secondary-IO

Art.212(1),

IMO, UNEP and ICAO are the

(3)

competent IOs; the Vr'MO and
the IOC also play useful roles.
See also LRTAP Convention
Executive Body (UN/ECE)

global

States- i) cooperate in establishing global and
regional rules, standards and procedures on the control of atmospheric

pollution;

ii) adopt national laws

and regulations

"taking into account" international
standards.

IO-

i) facilitate agreement on intemational
standards;

ii) advise on national regulations;
iii) perform research and monitoring
functions.
Para. l7 .28 of Agenda 21 directs state action to
address pollution from other sources and para.
17.30(a)(xi) calls for review ofIMO srandards.

air pollution drafted

ri:;,:;,äH:lä3i
to the Pa¡is Convention dealing with air pollution, the
work of expert groups on air pollution under the Oslo
CommissionÆa¡is Commission and Helsinki
as well as the air pollution annex of the 1980 Athens
Protocol for the Protection of the Meditenanean Sea
against Pollution from Land-Based Sources.

ii) The possible role in monitoring and data collection of
the IOC/WMO joint programmes - Integrated Global
Ocean Servìces System (IGOSS) and Global Ocean
Observing Sysrem (GOOS) coordinared with rhe Clobal
Climate Observing System (GCOS). At the regional
level, air pollution of the Baltic from land-based sources
is monitored under the 1979 LRIAP Convention,
pursuant to a 1989 MOU between the Helsinki Commission and the ECE-

4. Establishing Mechanisms
(a) Establishment ofglobal and regional,
regional rules and standa¡ds
global
respecting pollution from land-

pnmary-states
secondary-IO

Arf.207(3),

See above, IV.3(a)

States- i) harmonize policies at the
This is the essential role at the regional level for UNEP's
appropriate regional level;
Regional Seas Programme.
ii) cooperate in establishing globat and

(4)

based sources.

regional rules, standards and procedures respecting pollution from landbased sources.

IO-

i) assist in harmonization at the
regional level;
ii) facilitate agreement on global and
regional rules, standards and procedures.

Para. l7 .26 of Agenda 21 looks forwa¡d to the
UNEP inter-governmental meeting re
land-based pollution, while 17.120(a) calls for
the strengthening of UNEP's Reg. Seas prog.
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Purpose/Effect

ofProvision Level

(b) Establishment of global and regional,
global
regional rules and stândards

Assignee(s) Reference

primary-states
secondary-IO

Art. 208(4),

Approp riate International
Organi¡:ation (IO)

Required InitiativeÆollow-up

Comments/Recommendations

See abore, IV.3(b)

States- i) harmonize policies at the

i) Possible role at regional level for UNEP Regional

appropriate regional level" ;
ii) cooperate in establishing global and
regional rules, standards and procedures respecting pollution from sea-bed
activities subject to national jurisdiction.

(5)

"

iespecting pollution from seabed activities subject to national

jurisdiction

IO-

Seas Programme.

ii) Article requires that states "shall" establish global and
regional rules, whereas Articles 207, 210 only require
that states "endeavour" to establish such rules.

i) assist in harmonization at the
regional level;

ii) facilitate

agreement on global and
regional rules, standards and procedures

Pursuant to para. 17.30(c) ofAgenda 21, an
IMO correspondence group was set up to make
recommendations on the matter.

(c) Establishing ofglobal and
regional rules, standards and
procedures respecting pollution

regional,
global

primary-states
seconda¡y-IO

Arf.210(4)

See above, IV.3(d).

States- cooperate in establishing global and
regional rules, standards and procedures respecting pollution from dumping

A long+erm strategy for the LDC in relation to
Agenda 21 is being formulated by a Vy'orking Group
established in 1992.

from dumping
IO-

facilitate agreement on global and regional rules, standards and procedures

Para. 17.30(b) invites ratification and
consolidation of the LDC.

(d) Establishment of global

regional,

and regional rules, standards ând

global

primary-states
secondary-IO

Art.212(3)

See above, IV.3(e).

See 1991 IMO resolution on measures to reduce
regional rules, standards and procedures air pollution from ships.
respecting pollution from or through the See comments above, IV3(e)
atmosphere

States- cooperate in establishing global and

procedures respecting pollution
from or through the atmosphere

IO-

facilitate agreement on global and regional rules, standards and procedures

2l - pan. 17.28, on measures to
mitigate this kind of pollution, and para.
Agenda

17.30(aXxi), on the IMO programme on air
pollution from ships, suggest two strategies.
See also Chap. 19, Agenda 21.

V. GENERALPROVISIONS
1. Coastal State

Jurisdiction Over Protection and Preservation of the Marine
Environment in the EEZ

56.

1-

4. General

192. States have the obligation to protect and preserve the marine environment.

In the exclusive economic zone, the coastal State has:

(b)

jurisdiction

as provided for in the relevant provisions of this
Convention with regard to:

(iii)

the protection and preservation of the marine environment;
5.

commentary
The "sovereign rights" of a coastal state are broadly translated under paras77 .6 and 17.7 of Chapter 17 as a set of management related activiiies which coastal ìtates
are invited to undertake.
2. Rights and Duties of

58.

Obligation to Protect and Preserve the Marine Environment

cooperation in the Protection and Preservation of the Marine Euvironment
t97.

Other States in aheE,F,Z

3. In exercising their rights and performing their duties under this Convention in the
exclusive economic zone, States shall
rights and duties of the
coastal State and shall comply with th
aãopted by the coastal

State in accordance with the provis
on ând otiler rules
intemational law in so far as they are not incompatible with this part.

of
6.

commentary
would require other states to comply with laws and regulations
-ThisArticle
for the protection
and preservation of the marine environmentìmposed by the coaõtd state.
3. Protection of the

237.

Marine Environment and Activities in the Area

145. Necessary measures shall be taken in accordance with this Convention with respect to
activities in the Area to ensure effective protection for the marine environment from
harmful effects which may arise from such activities. To this end the Authority shall
adopt appropriate rules, regulations and procedures for inter alia:

(a)

obligations under other conventions on Protection and preservation of the Marine
Environment

2.
th
m

the prevention, reduction and control of pollution and other hazards to the
marine environment, including the coastline, and of interference with the eco_

7, Principles

24O.

ft) agreement relating to the implementation
of the Sea (UN Doc. A/48/950 9 June 1994)
ironmenta-l management in the Area.
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ions assumed by.states_under special conventions, with respect to
preservation of the marine enviionment, should be carried oït in a
with the general principles and objectives ofthis Convention.

for the Conduct of Marine Scientific Research
apply: ...
relevant reguthe protection

The following titles are now available in IUCN's Marine Conservation and Development
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+79pp.'
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Pemetta, J.C. (Comp.). 1993. Monitoring Coral Reefsfor Global Change.

vi
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Volume 3: Maldives. vii + 38pp.
Volume 4: Pakistan. vä + 42pp.
Volume 5: Sri Lanka. vii + 67pp.

9
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Turtles, Seabirds and, ShallowWater Corals. vi + 66pp.
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Fsrrreiia, i.C. i993. Ìvíwrgruve Furesís, Ciintùíe Ciiarge a¡id Sca Leçel Rise: il¡rlroiogical
Influences on Community Stucmre and Survival,with emmplesfrom the Indo-West Pacific. vi
+ 46pp.
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Pemetta, J.C. & D.L.E. Elder. 1993. Cross-sectoral, Integrated Coastal Area Planning: Guidelines and Principles for Coastal Area Development. vä + 63pp.
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Wilkinson, C.R. &R.W. Buddemeier. 1994. GlobalClimate Change andCoralReefs: Implications for People and Reefs. Report of the UNEP-IOC-ASPEI-IUCN Global Task Team on the
implications of climate change on coral reefs. x + l24pp.

13.

Price,A.R.G.(&11co-authors). 1994.Thel99lGuIfWar:EnvironmentalAssessmentsoflUCN
and Collaborators. xii + 48pp.

14.

Pemetta, J.; R. Leemans; D. Elder & S. Humphrey. (Eds). 1994. Impacts of Climate Change on
Ecosystems and Species: Marine and Coastal Ecosystems. vii + 108pp.

15.

Okemwa, E.; M.J. Ntiba

& K.

Sherman. (Eds). 1995. Status and Future of Large Marine

Ecosystems of the IndianOcean: AReportofanlnternationalSymposiumandWorkshop.

x+20lpp.
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