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p Conflict between local people
and government officials
The mid-1980 study mentioned
above revealed that, of the PAs sur-
veyed as many as one-fourth re-
ported physical clashes between PA
officials and local people.?! Another
1983 report?? prepared by a govern-
ment appointed task force and fo-
cusing on rural peoples’ dependence
forests, acknowledges the fact that:
“In their precarious existence, en-
forcement of restrictions in wildlife
reserves triggers antagonism”.

» Backlash against conservation
Extreme hostility against PA-related
restrictions and frequent repres-
sion is also manifest in acts of re-
prisal: poisoning of wildlife, aiding
and abetting poaching by outsiders,
setting fire to the forest, and simi-
lar destructive acts. Political lead-
ers make use of this to demand the
de-reservation or downsizing of PAs
to leave villages out of the bound-
aries.?® This downsizing happened
some years back, for instance, with
the Great Himalayan National Park
in Himachal Pradesh, the site of one
of our case studies.

Picture 3. Women of Barnagi village in
buffer zone of Great Himalayan National
Park: in need of alternative livelihoods.
(Courtesy Ashish Kothari)
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This is not to say that conservation
policy and programs have only had
negative impacts. Communities have
also benefited in several ways:

P PAs have helped keep out the de-
structive ‘development’ pressures
from many areas, some of which
(mining, dams, etc) could have
inflicted far more damage on local
communities than the restrictions
imposed by PA rules. This impact
is less tangible,?* but nevertheless
major in the case of some PAs, and
many communities do acknowledge
it, when asked.

P The biomass being protected in PAs
is used by resident and user com-
munities (where not denied access);
PAs also act as “nurseries” from
where natural resources such as fish
spill over into surrounding areas and
benefit people.

P Ecosystem services protected by PAs
are of significant use to local people,
water being probably the most im-
portant.

» Some PAs are employing local peo-
ple, and beginning to deliver more
tangible benefits in terms of ecotour-
ism revenues.

Unfortunately, the above benefits are
often poorly tangible, or seem to ben-
efit only a fraction of the people ad-
versely affected by PAs. This imbalance
in costs and benefits to local people
has of late become even more pro-
nounced with recent policy pronounce-
ments and judicial strictures. In 2000,
the Supreme Court of India passed an
order restraining all state governments
from ordering the removal of timber,
fallen wood, grasses, and other such
produce from protected areas. Though
this order was made in the context of
a disguised move by one state govern-
ment to re-open timber logging inside
PAs, it has been more widely interpret-
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ed (2003/04), by the central Ministry
of Environment and Forests, and by a
Centrally Empowered Committee set
up by the Supreme Court, to ask state
governments to halt all exercise of
rights and concessions inside PAs! This
extremely ‘generous’ interpretation of
the Court’s direction is even beyond the
spirit and letter of the WLPA, since it
effectively denies any means of liveli-
hood to people living inside PAs.

Due to be impacted are 3.5 to 4 million
people, as virtually all their livelihood
related activities dependent on for-

est or other natural produce would be
halted. Without explicitly ordering this,
India’s central judicial and executive
bodies have set into motion a process
that could first dispossess, and then
forcibly displace, millions of people.
Already the impacts have been felt. In
the south-eastern state of Orissa, the
government has implemented a prohi-
bition on NTFP collection. This has re-
portedly affected several hundred thou-
sand adivasi (indigenous/tribal) people,

taking away their
Without explic-

sole or main means

Etly ordering this, ; of livelihood, and
malns sntral_ 109 any of
J“dml ”M“M’E out in search of
tive bodlies have set = employment and
bntp Wypﬂpm. = income. Similar

MSthﬁf‘Muldﬁrst% orders are under-

way or under con-

Alspossess, and them = sideration in many
forotbly displace = other states. These
wmillions afplaple orders have cre-

ated a situation of
enormous tension and potential escala-
tion of conflicts across India. The NGOs
Kalpavriksh (Pune, Maharashtra, India)
and Vasundhara (Bubhaneshwar, Oris-
sa, India) have legally challenged the
orders, but the courts have yet (as of
January 2007) to hear their arguments.
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It was precisely to ascertain the im-
pact of the recent policy and judicial
pronouncements that our study looked
at the situation on the ground in some
selected PAs.

Case studies’ background and
results

The study examined the situation in
four PAs in three states:

1. The Satkosia Gorge Sanctuary
(SGS) in Orissa state, with an area
of 795.52 sq. kms, was declared on
19 May 1976. It is a vital habitat for
the elephant and other wildlife, but
also contains 102 villages (including
three forest villages)?> with a popula-
tion of nearly 32,000.2¢ The process
of identifying and settling the cus-
tomary rights of these people has
not yet been completed.

2. The Baisipalli Sanctuary in Orissa
state, with an area of 168.35 sq km,
was declared on 7 November 1981.
As of 2001, the villages inside had
a population of 5874, most of them
Scheduled Tribes with a very heavy
dependence on NTFPs. Since the en-
tire area of the Sanctuary was previ-
ously a Reserve Forest (under the
Forest Act 1927), identification and
settlement of people’s rights to for-
est produce has not been considered
necessary.

In both the above PAs, NTFP collection
for sale was banned in 2001.

3. The Great Himalayan National Park
(GHNP) in the state of Himachal
Pradesh was established in 1984
for its exceptional range of Hima-
layan flora and fauna, including
many threatened species such as the
Western tragopan, Himalayan tahr,
Blue sheep, and Musk deer.?” GHNP
is spread over an area of 754.4 sq
km. Around 160 villages, with about
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14,000 people, exist in the five-km
wide belt on the western side of the
park; many have been dependent
on traditional resource uses inside
GHNP. In 1999, with the final notifi-
cation of the park, all such custom-
ary use rights were prohibited.

. The Satpura Tiger Reserve (STR),?®

in the state of Madhya Pradesh, con-
tains three protected areas: Satpura
National Park (SNP: 524.37 sqgkm),
Bori Wildlife Sanctuary (BWS:
485.72 sgkm), and Pachmarhi Wild-
life Sanctuary (PWS: 417.78 sq km).
The total area is 1427.87 sq km.
There are 8, 17 and 50 tribal villages
respectively (total 75 villages) in the
three PAs. The area is known as a
part of the Gondwana tract after the
Gond tribe, who chiefly inhabit this
area and practice both settled and
shifting cultivation. A decision was
taken several years back to relocate
some of the villages from within the
STR. The first of these, Dhain, was
shifted in 2005 and there are plans
to shift 13 to 16 more villages.? Ad-
ditionally, a number of restrictions
on collection of forest produce for
sale have been imposed here, pursu-
ant to the Supreme Court’s order of
2000.

These PAs were selected to illustrate
three situations which face most PAs
and PA-resident peoples in India:

» Denial of access to natural re-
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sources— A common phenomenon
across India, the precise effects of
this were studied in detail in Bai-
sipalli and Satkosia Sanctuaries in
Orissa, and in less detail at GHNP in
Himachal Pradesh.

Physical displacement of commu-
nities residing within protected
areas— As an example of this, the
success or failure of the relocation of
Dhain village from within the Satpu-

ra Tiger Reserve (Madhya Pradesh)
was studied.

p State initiatives to create or en-
hance livelihoods—The success or
failure of ‘ecodevelopment’ initiatives
as a means to alleviate livelihood/
poverty needs and reduce pressure
on the PA, was studied at GHNP, Hi-
machal Pradesh.

Picture 4. The Great Himalayan National Park
offers excellent trekking and camping opportu-
nities, and a fledgling ecotourism venture could
lead to some livelihood generation for local
people. (Courtesy Ashish Kothari)

Our methodology included the following:

P Literature search on available mate-
rial (official and otherwise);

P Site visits to study impacts of con-
servation policies and programmes
on people, using personal observa-
tion and detailed questionnaires to
elicit information and opinions from
forest officials, local people and insti-
tutions, and state level NGOs;

» Group and individual meetings held
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with affected communities;
» Commissioning an expert paper on
tourism as a livelihood option; and
» Analyzing existing and proposed new
laws and policies and judicial pro-
nouncements.

The focus of our study and methodol-
ogy was to understand the impact of
policy measures on communities resid-
ing within PAs, and the extent to which
they may have led to impoverishment
of communities staying within protect-
ed areas, through denial of livelihood
because of dispossession, curtailment
of access to sources of livelihood, in-
adequacy of developmental initiatives,
displacement or inadequate rehabilita-
tion, denial of opportunities for par-
ticipatory decision making etc. From
the perspective of the “capability ap-
proach”, these have a direct relevance
for the “functionings” of the people, an
inadequate realization of which con-
stitutes a violation/denial of certain
human rights. Our study was also an
attempt to understand whether initia-
tives like “ecodevelopment” really are
an answer to the problems created by
a certain model of conservation, and
whether they have been adequate to
remedy impoverishment and the re-
lated violation of human rights.

Our research reveals the following key
impacts of protected areas on commu-
nities:

» Communities within or adjacent to
these PAs were already facing depri-
vation and denial of customary rights
prior to the PAs being declared, for
reasons including the areas being
declared reserve forests during colo-
nial times, or lack of government at-
tention to ‘remote’ areas away from
main roads.

» However, there has been a signifi-
cant additional negative impact on
the livelihoods of communities liv-
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ing in or around Baisipalli, Satkosia,
and GHNP, due to denial of/restric-
tions on access to natural resources.
In Orissa, prior to the ban on NTFP
trade, families earned an average
annual income of Rs. 6800— 9100
through legal sale of forest produce.
This has dropped now to Rs.1000—
1500, no longer obtained legally. In
many villages, since this was the
main source of earning, people have
been driven to the verge of desti-
tution. Similarly, in GHNP, prior to
restrictions on the sale of medici-
nal herbs, per family income was
Rs.7500— 10,000. Legal trade has
stopped almost completely, though
some trade is reported to continue il-
legally. Thus the income drop in both
cases has been above 80%. In Sat-
pura, villagers also reported loss of
livelihoods, but this was not studied
in detail.

P Additional problems3° that people

within Baisipalli, Satkosia, and Sat-
pura have been facing include: inad-
equate development facilities, non-
settlement of rights, harassment by
PA staff, lack of awareness of com-
pensation schemes, lack of participa-
tion in decision-making, insecurity
due to fear of eviction, inadequacy
of medical support, poor educational
opportunities, and inadequacy of
roads, communication, and energy
sources.

P There have been no attempts at

amelioration of negative impacts in
Baisipalli or Satkosia. At GHNP, sin-
cere attempts at providing alterna-
tive sources of livelihood have been
made under ‘ecodevelopment’ pro-
grammes, including creation of wom-
en’s self-help groups. But these have
been inadequate with respect to the
scale of the loss. Villagers expressed
serious difficulties due to inadequate
compensation for (or alternatives

to) the reduced income due to loss
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of rights and access to medicinal
herbs and grazing, compounded by
inadequate settlement of customary
resource access rights based on out-
dated records..

P Displacement from Satpura has had
a significant negative impact, visible
at least in the short term. Key issues
at New Dhain (the resettled village)
include: poor initial governance of
the resettlement process (e.g. ab-
sence of written Memorandum of
Understanding with the villagers),
conflict with an existing settlement
(Doobjhirna) over land, unsatisfacto-
ry land preparation and water avail-
ability for a year after relocation,
and difficulty accessing authorities
and civil society groups for redress.
More recently, sincere attempts at
rehabilitation and livelihood genera-
tion, mobilizing extra resources from
district administration, are visible
on the part of the Satpura Reserve
authorities.

P Legal processes have been faulty
in all these cases. Settlement of
customary resource access rights
remains incomplete for communi-
ties inside Baisipalli and Satkosia;
at GHNP, the settlement was based
on a 19th century report on forest
rights that hardly benefited cur-
rently existing families. In the case
of New Dhain, people have yet to get
legal documents pertaining to the
land they have been allotted, due to
restrictions imposed by the central
government.

» Very few basic development re-
lated activities have been under-
taken within Baisipalli, Satkosia, and
Satpura. Health-related problems
are serious in the area. Though
some initiatives were undertaken
for the relocated village in Madhya
Pradesh— for example roads were
being constructed— this started
more than a year after relocation.
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At GHNP, Park authorities had made
efforts at improving infrastructure in
some of the affected villages in the
buffer area.

P Some of the restrictions seemed
to be leading to a backlash against
conservation itself. In Baisipalli,
for instance, it was reported that
people had resorted to rearing
goats, which are taken out to graze
in the forests. At all the PAs, hostil-
ity against the PA authorities was
palpable, leading to difficult working
conditions for the staff.

Ironically, while local communities were
being denied access to resources or
were being physically relocated, the
government was giving out PA land for
commercial activities. This was very
visible in the case of GHNP, where
about 1000 hectares (10 sq km) were
carved out of the PA, ostensibly to ben-
efit two tiny villages inside, but actu-
ally to open up the area for the Parbati
Hydel project. Local people have suf-
fered from loss of income from herb
collection, grazing

and agricultural ac- = frondeatly, while
tivities while alterna- = fpoal communitizs
tive sources of liveli- =
hood were not made Ew&'{btfng
available to them. - Aeniéed acoess to
Their health prob- = VeSpuroes or were
lems have actually =
increased because Ef:""g!‘?h' ﬂ' izﬂﬂg
of high levels of dust = e
and noise. Their = governiment was
crops and land have ngvbgngA land
been damaged with Eﬁroammm&'al
no compensation. =

= activities,

Their water sources
have been disrupted. The influx of la-

bor put added pressure on the natural
resources and threatened the valuable
bamboo forest and the Western Trago-
pan habitat.

One positive point was that forest of-
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ficials across the four PAs were clearly
concerned about the plight of the peo-
ple within their jurisdiction. While no
compensatory activities were visible
in Baisipalli and Satkosia, officials did
mention that they are exploring dif-
pasfti = ferent avenues like
i W”WE ecotourism to help the
= tribal communities,
ﬂﬁ%fﬂlsﬂomssg and also that they
theﬁuwPAs were = had filed an appeal to

slea m m:; the Supreme Court to
rlg oonce = allow NTFP collection

”b”“tth"';’l‘ght”fé again. More concrete
the people within = steps have been taken
tﬁgz,:/’w{gdm by the GHNP au-

thorities, in terms of
ecodevelopment activities that, albeit
inadequately, address livelihoods loss.3!
In Madhya Pradesh, according to the
forest officials in charge of Dhain villag-
ers’ rehabilitation, attempts are being
made through forest department initia-
tives to provide livelihood alternatives,
such as a sericulture project, which will
hopefully assure a good income to the
people in the future. The worst situa-
tion by far is in the Orissa PAs.3?

Key issues

From the case studies, and a general
reading of the situation in India, some
key issues emerge:

» Many communities living in areas
targeted for wildlife conservation are
living “on the margin”, with tenuous
access to critical livelihood resources.
This situation partly existed prior to
independence, and often continued
post-independence. Historical pro-
cesses of state takeover of commons
are one factor, but there are others,
such as state failure to deliver health,
education and development inputs to
“remote” areas.

P Conservation policy and programmes
have had a significant negative im-
pact on the socio-economic condition
of communities living inside areas
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Picture 5. Over 30,000 trees were cut for

the rehabilitation of a village from Satpura
Tiger Reserve, demonstrating the need to

carry out impact assessments of the costs
and benefits of relocation.

(Courtesy Ashish Kothari)

sought for wildlife protection, worsen-
ing the already marginalized existence
of these communities, and in some
cases turning a situation of free and
relatively secure access to survival
resources into uncertain or prohibited
access. This mat-

ter of great con- = In Some CASES Com-
cerns has been =

= A attzmpts
made even worse EWM we e
by the passing of ;ﬂt”mﬂfamtfug &
the judicial stric- = Sétuation have been
ture restricting = sade, But these
acce_ss to NTFP. E rewmain ing, d‘q“ ate

» Denial of access = h

to livelihood and gmmﬁmw 4
survival resourc- = Seale of Aeprivation.

es, even when

a community is allowed to continue
living in its traditional place of resi-
dence, has directly lead to further
community impoverishment and in
some cases destitution.33

P In some cases commendable at-

tempts at ameliorating this situation
have been made. But these remain
inadequate compared to the scale of
deprivation. A recent focus on eco-
tourism to benefit communities has
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had some small-scale success, but in
most places is insensitive to commu-
nity needs and rights, and to ecologi-
cal sustainability requirements.3*

» When communities get physically
displaced, even a relatively efficiently-
managed relocation process cannot
make up for being up-rooted from a
cultural way of living and way of being
practiced for generations. These hith-
erto provided not only for livelihood,
but also for the cultural and spiritual
sustenance of these communities,
based on a relationship with natural
resources that evolved over centu-
ries. Livelihood, moreover, has been
based on historically-evolved custom-
ary rights and responsibilities. When
these are suddenly replaced by rela-
tionships based on the modern con-
cepts of state, law, judiciary, revenue,
finance, development, and so on, the
change can become a traumatic ex-
perience. Thus, those responsible for
relocations also need to factor in the
issue of potential malaise and conflict
with villages already in and around
resettlement sites.

P Denial of access to resources often
backfires on conservation itself. There
have been widespread reports from
PAs in India of people resorting to
damaging activities, including illegal
timber felling and poaching. This is so
because as people’s hostility towards
conservation measures increases,
the potential for physical conflicts is
heightened, and people become less
cooperative, making it more difficult
for wildlife officials to work effectively.

P Constitutional amendments and new
laws regarding political decentraliza-
tion (1993 and 1996) have come
rather late (almost half a century
after Independence). The situation
has been further aggravated by poor
implementation, divisions created by
politicization, continuation of caste
system privileges within local village
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councils and assemblies (panchayats
and gram sabhas), and political and
administrative corruption. In the case
of PAs, decentralized decision-making,
which could balance out the alienation
and disempowerment caused by con-
servation policies, was and continuous
to be conspicuous by its absence.

The Way Ahead

Legally-notified protected areas are
certainly one effective way to conserve
ecosystems and wildlife. However, this
cannot be done without providing for
the needs of ecosystem dependent
people. The imperatives of ecological
security and livelihood/food security
have to be seen as two sides of the
same coin. For the former, it is critical
to understand the biological require-
ments of ecosystems and species.

For the latter, factors that sustain or
increase poverty (defined broadly as
resource deprivation), or conversely
sustain or increase livelihood security,

must be understood = yp. fingratives
and addressed in = /o if:l o
conservation plan- g’w Z "*ﬁ
ning. This would = and lbvelthoods food
also mean respect = seourity have to be
for tradltlone_:ll and = seen as tm:.sidasaf
customary rights of =

= the same ocoin.

ecosystem-dwelling
communities, facilitating their ability

to ensure a certain standard of digni-
fied living in terms of entitlements like
secure livelihoods and employment,
education facilities, health, access to
information, and so on. Finally, this
would also mean empowering people
by enabling their participation and
involvement in conservation initiatives
and alternatives. Empowerment leads
to a sense of freedom and a control
over one’s own destiny. Policy makers
have to understand that unless and un-
til there is freedom from poverty, there
will always be a poverty of freedom.
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Box 1. Stop-press! Two latest laws that could democratize conservation

In late 2006, two pieces of legislation have created the potential of democratizing forest and
conservation management and providing greater benefits to local communities, but also some
concerns about their impacts on conservation itself.3> The passage of the Scheduled Tribes
and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 at-
tempts to reverse the historical marginalization of the tribal (indigenous) and other forest-dwell-
ing people of India.3® The Act mandates the vesting of 14 kinds of rights over forest land and
forest produce on two categories of communities: scheduled tribes, and “other traditional forest-
dwellers” defined as those living in forests for at least three generations.

The Act specifies that all rights in PAs need to be identified and established. It mandates a pro-
cess for determining “critical wildlife habitats” inside PAs, and assessment of whether people’s
activities within such habitats can be in consonance with conservation. If “irreversible damage”
is established, communities can be relocated with their informed consent, and after ensuring the
readiness of relocation and rehabilitation. Gram sabhas (village assemblies) have also been em-
powered to protect wildlife and biodiversity, and to keep destructive activities out of the forests
in which they are given rights.

There are some serious concerns about the Act’s potential impact on conservation. In the
context of PAs, for instance, it is not clear if the rights could over-ride the steps necessary

to achieve conservation. Specific conservation responsibilities have not been placed on the
rights-holders. The fact that ‘encroachments’ upto December 2005 can be legalized is already
leading to incitement by politicians, in some areas, to encroach into forests further with the
hope that they will be legalized. In some Indian states, such encroachment is a serious cause of
deforestation.

The second legislative measure of note is within the WLPA itself. In late 2006, the Wild Life
(Amendment) Act was passed, setting up a National Tiger Conservation Authority, and speci-
fying processes for notification and management of Tiger Reserves. It requires that “inviolate”
areas need to be determined in a participatory manner, and that relocation from such areas
needs to happen only with the informed consent of communities. Areas of concern pointed out
by conservationists include the dropping of a number of provisions of the WLPA from being
operative inside Tiger Reserves. As of late 2006, a legal challenge has been mounted by some
conservation organizations against such provisions.

Based on this understanding, the study » Moving from an ‘ecodevelopment’

makes a number of recommendations, approach towards Joint or Collabo-

including: rative Protected Area Management,
in which decision-making and ben-

Addressing the lacunae efits are both shared.37

within current conservation P Regulating commercial use of re-

policies and laws sources within PAs, and prohibiting

large-scale diversion for develop-
ment projects.

P Ensuring due process of relocation
and rehabilitation. This can make
use of new laws requiring informed

Identifying and establishing the consent and adequate preparation—

g comml?llnit%/ rights, and settgling them th? Scheduled Tribes and Other Tra—

! ditional Forest Dwellers (Recognition

n PAS.’ through transparent and of Forest Rights) Act, 2006 and the
participatory means.

» Developing criteria for declaring
protected areas, assigning them
a specific category and assessing
dependence of local people on pro-
tected areas.
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Wild Life (Amendment) Act 2006
(see Box 1 in this article).

P Implementing recommendations

of existing national planning docu-
ments, such as the National Wildlife
Action Plan 2002-2016, and the
draft National Biodiversity Strategy
and Action Plan.38

» Implementing recommendations of
international policy and treaties on
conservation and livelihoods, in par-
ticular the CBD Programme of Work
on Protected Areas.

Picture 6. Many villagers in the buffer zone of
Great Himalayan National Park have had to sell
off their livestock, since grazing in the Park was
banned. (Courtesy Ashish Kothari)

Ensuring that human rights are
safeguarded

People and communities living within
PAs should enjoy human rights:

P Right to association: They must be
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free to organize without restriction
and associate with other communi-

ties, civil rights groups, and social
activists to exchange understanding
and knowledge about the impact of
policies (and amendments), proc-
esses of displacement and rehabilita-
tion, etc..

Right to assembly: They must be
free to meet without impediment
and intimidation, e.g., they should
be able to assemble without out-
side interference or the intimidating
presence of forest officials, vested
political powers, etc. to discuss and
decide about their own lives.

Right to say what they want with-
out fear of persecution: They must
be free to dissent vis-a-vis a policy
directive entailing their forcible or
coerced displacement or vis-a-vis an
unsatisfactory or inadequate reha-
bilitation. Appropriate mechanisms/
avenues of expression should be
available.

Right to participation: This is a cru-
cial and complex human right that
is inextricably linked to fundamental
democratic principles and that en-
tails active and informed involve-
ment in decision-making. As a World
Bank document39 observes “The
poor want desperately to have their
voices heard, to make decisions and
not always receive the law handed
down from above. They are tired of
being asked to participate in gov-
ernmental projects with low or no
returns”. A human rights approach to
poverty requires active and informed
participation of the people and com-
munities living within PAs.

Right to information: They must
know the relevant facts about
schemes, compensation policies, ap-
plication processes, etc. that affect
their lives.

Right to a reasonable standard of
living and livelihood security: Com-
mand over natural resources plays
an important role in defining liveli-
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13 Quoted from “Fatwa raj is over”, Interview with
Brinda Karat, CPI(M) leader and Member of the

. . . Rajya Sabha, Frontline, January 12, 2007

Treadlng an 'ntegrated conservation 14 Scheduled Tribes are tribal communities listed in a

and livelihoods path is difficult, and schedule in the Constitution of India, for the pur-
: P pose of being provided special rights and privileg-

prone _tO errors Of JUdgement_' B_Ut n es; Scheduled Areas are those primarily inhabited

countries like India, where wildlife by tribal communities; these are also prime “tiger

and people live side by side in most of districts”; see for reference the Executive Sum-
s mary of the report of the Tiger Task Force http://

the Iandscape, it is the Only path that projecttiger.nic.in/TTF2005/index.html).

has a long-term hope of success. The 15 Prasad, 2007.

sooner India moves in this direction, 16 Till the 1991 amendment to the Wild Life (Protec-

hoods and should be protected.

the better it will be for both its wildlife
and its people.
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Notes

1

We define poverty here as deprivation of resources
essential for survival and livelihood, including,

for communities living within/adjacent to natural
ecosystems, denial or lack of access to natural
resources.

17

18

19

tion) Act, 1972, a sanctuary could be notified with-
out people’s rights being determined; subsequent-
ly, they had to be identified and settled (allowed
or extinguished), before the sanctuary could be
finally notified. In 2003, further amendments pro-
vided for people to be given alternative arrange-
ments for fuel, fodder and minor forest produce

till the rights were settled. However, in many PAs,
rights still remain unrecorded or unsettled even
years after declaration.

The Yellowstone National Park model of the United
States advocates a separation of wildlife from
people, is based on western notions of wilderness,
and is known to have caused disruption for native
human populations even in the USA.

Kothari et.al., 1989; the 2005 report of the Ti-
ger Task Force set up by India’s Prime Minister,
acknowledges that “The protection of the tiger is
inseparable from the protection of the forests it
roams in. But the protection of these forests is
itself inseparable from the fortunes of people who
in India, inhabit forest areas” (http://projecttiger.
nic.in/TTF2005/index.html).

Kothari et.al., 1996.

2 The dimensions of poverty are linked to certain 20 Kothari et. al., 1996
‘freedoms’ that a person can enjoy or be denied. 21 Kothari et.al., 1989.
Thus curtailment of certain ‘freedoms’, e.g., free- . . -
dom to exercise customary rights of access over 22 The 19.83 Eliciting pufb/;)c sup/?(o;t for wildlife con-
natural resources, can lead to impoverishment. servation — report of the task force, by a com-
mittee headed by Madhavrao Scindia, focuses on
3 Human We”'being can be viewed as a set of inter- the dependence of rural peop|e on forests. This
related “functionings” that a person can “do or be”. report recommended development programmes
The level of well-being will then depend on the and funds for villages located in the periphery of
level of those “functionings" in areas of value to protected areas. However, this will be much more
the person (OHCHR, 2004). relevant for villages located within protected areas
4 Quoted in OHCHR, 2004. pg. 7 where dependence on forest, aquatic and other
5 TPCG and Kalpavriksh, 2005. natura_l produce for ec_onomic and domestic subsis-
tence is very substantial
6 Over 200 castes, as much as 6% of the total In- .
dian population, is engaged in pastoral nomadism 23 Kothari, 1999.
with substantial dependence on natural ecosys- 24 The problem, of course, is that this is a potential
tems ( Agarwal et. al., 1982.) threat warded off, whereas the actual harassment
7 Bajaj, 2001. due to consell'vation laws and. often repressive
8 Khare. 1998 bureaucracy is far more tangibly felt
! ’ 25 Forest villages were set up by the Forest Depart-
9 Gera, 2001. ment in the erstwhile colonial regime and after
10 FRLHT, 2001. Independence, as labor for forestry operations.
11 Kocherry, 2001. Very few rights were given to these people. Forest
12 The term ‘indigenous’ is not officially used in India, villages are under the control of the Forest Depart-

though the peoples themselves use it; more com-
monly used terms are ‘tribes’ or adivasi (“original
dwellers”).

Policy Matters 15, July 2007

ment, do not come under the Revenue Depart-
ment, and are not entitled to many government
schemes/programs that most villages in India can
avail of. In Satkosia, one of these villages, Tarava,
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was established by the British in 1910 for com-
mercial forestry operations. To date, this has not
been converted into a revenue village. Due to this,
it is deprived of the benefits of various government
programmes like old age pension, widow pension,
Anthyodaya Anna Yojana, or even domiciles cer-
tificates as they are under the sole jurisdiction of
the Forest Department. There are recent reports of
death due to malnutrition from this village (Barik,
2006).

26 1991 census.
27 Pandey, 2003.

28 This section is partialy based on http://project-
tiger.nic.in/bori.htm

29 As of June 2006, this was the plans

30 It should be noted that not all of these are due to
the presence of the PA; many of these deprivations
exist in Indian villages outside PAs also. However,
at least some instances were recounted of devel-
opment facilities being denied due to PA related
policies.

31 However, the then Park Director Sanjeeva Pande,
responsible for many of the progressive efforts
made in the last few years at GHNP, acknowledged
the fact that conservation is not going to come
through only economic empowerment, but that
social and political empowerment of the communi-
ties living in and around protected areas is also
required.

32 There has been no response to our study from the
Forest Department despite repeated reminders,
though initially, at the time of giving us official
permission to visit the study sites, we were told
that we would require their permission in order to
publish our findings!

33 Recent policy revisions by a number of donors
have redefined “restricted access” to certain
natural resources as a form of involuntary dis-
placement, even if the affected groups are not
physically relocated. This revision would affect the
programmes of various multilateral banks as also
of the Global Environmental Facility (GEF) (Cernea
2006).

34 Bhatt, 2006.

35 Both these took place towards the end of this
study, hence have not been analyzed in detail in
relation to the case studies and empirical work
done under it.

36 See a series of articles and an interview in the
Frontline issue of January 12, 2007 (http://www.
flonnet.com/f12326/index.htm).

37 Lessons in this regard could be learnt from
examples such as Periyar Tiger Reserves where
some experiments in participatory conservation
have been tried. Lessons could also be learnt from
local people’s efforts at conservation of wildlife,
or Community Conserved Areas (see http://www.
iucn.org/themes/ceesp/Wkg_grp/TILCEPA/
CCA%?20India%?20brochure.pdf). Considerable
documentation on the same is available with Kal-
pavriksh.

38 As action plans, both the NBSAP and NWAP have so
far not had major policy, legal, or on the ground im-
pact. This lacuna needs to be addressed immediately.
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39 As cited in OHCHR from the series “Voices of the
Poor” published for the World Bank by Oxford Uni-
versity Press, 2000-2002. It is of course another
issue that the Bank itself has been frequently
criticized for not following such an approach in its
funding.
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Conservation can undermine Human Rights...

Conservation’s engagement with human rights—
“traction’, “slippage’, or avoldance?
Janis Bristol Alcorn and Antoinette G. Royo

Abstract. Human rights (HR) have become a smoking-gun issue threatening conservation’s
public legitimacy and long-term funding. Globally there are rising frustrations that large
conservation non-governmental organizations (NGOs) do not seem to be collaborating with
civil society movements promoting democratization. They rather appear to associate closely
with governments and other actors with poor HR records. HR abuses or allegations of abuse
that arise in conservation contexts include violation of due process, massive forcible reset-
tlements, destruction of property and farms, torture, and extrajudicial killings. In addition,
conservation agents are increasingly perceived as HR ‘duty bearers’ that do not fulfil their
responsibilities. Many biodiversity hotspots overlap with poverty hotspots where HR abuses
occur, and in such areas conservation organizations have an excellent opportunity to act to-
wards addressing such abuses. Their responsibilities are guided by international and domes-
tic law, yet their record of action is uneven. In some local cases, conservation agencies have
demonstrated ‘traction’ in supporting HR. Evidence of ‘slippage’ and avoidance in assuming
HR responsibilities, however, suggest that the biodiversity conservation community has yet
to mature towards a commitment to HR, which would require systematic changes at multiple
levels. This paper places unspoken issues on the table and encourages their open discussion,
hoping to promote the positive changes essential for sustainable conservation. We address

the following questions:

» Who are the duty-bearers in conservation?

» Where do they engage in conservation?

» What guidance exists to assist and encourage such duty-bearers to develop and implement

a rights-based approach to their work?

P What are some indicators of their engagement, or lack thereof, with HR?
» What are illustrative examples of HR ‘traction’ and/or ‘slippage’ behaviour?
» How and by whom can conservation actors’ HR engagement be monitored?

Critiques of conservation and pro-
tected areas! have raised global press
attention to questions about the legiti-
macy? of protected areas created and
managed in violation of human rights.
A recent global review of conservation
work? found widespread frustrations
that large conservation non-govern-
mental organizations (NGOs) aren’t
joining civil society movements pro-
moting democratization, but rather
work side by side unprogressive gov-
ernments that function through rule of
power. They do not appear to perceive
or agree about the need to build civil
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society coalitions and rule of law to
support long-term conservation. In
many fora and conversations, these
concerns have been shared by conser-
vation fieldworkers, as well as by local
NGOs, indigenous organizations, com-
munity representatives, and the donor
community. As a result of these per-
ceptions, the international biodiversity
conservation agenda is losing ground
with indigenous peoples (IP)°> and other
sectors of society in local and global
arenas.®

Large conservation NGOs have oppor-
tunities to influence decision-makers,
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together nurturing

healthy ol society.

because they are part of elite circles,
with access to politicians and national
authorities beyond the reach of rural
citizenry. Hence rural people and ad-
vocacy NGOs can view conservation
programs as choosing to be complicit
with the HR violations arising from
government actions. They can point to
the armed “nature keeping forces” that
occupy protected areas’ and a long his-
tory of other cases that together reflect
a general lack of concern for HR.

Some conservation analysts cherry-pick
good cases to defend a positive assess-
ment of conservation’s HR record. Oth-
ers say, "It's a mixed bag", as though
supporting human rights in some cases
is good enough. Others respond that
conservation has nothing to do with
human rights. Some international con-
servation NGOs are even seeking to
counter these charges of HR neglect by
defining the existence of biodiversity as
a human right of humanity. This would
shift the frame of engagement from
questions about violations of the rights
of individuals and communities to a
frame defending the legitimacy of con-

=servation NGOs im-
Wn”ight‘ pinging on other hu-
dmwgpfﬂww—man rights in order
when both rights- = to achieve this goal.
hea ,'nsﬂndduty =This apparent atti-

tude of putting sec-
bearers work toral/organizational

interests before hu-

qpps[t[pe ﬁgdbqg/e =man rights extends

cirele to consolidate = =beyond protected

=areas. For example,
norms and public = =a recent analysis of

accountability that = payments for envi-

ronmental services
(PES) states: “If
lot of
~side objectives on
PES (poverty alleviation, gender, indig-
enous people, human rights, and other
noble causes), PES would become the

in turn support a

E
®
3
"5
e}
%)
®
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new toy of donors, NGOs, and govern-
ment agencies. At the same time, the
outreach to the private sector would
be much more limited, thus losing new
financing options.”®

These reactions are interpreted by crit-
ics as misguided efforts of conserva-
tionists to avoid legal and moral re-
sponsibilities while seeking to maintain
and expand funding for conservation.

Human rights and
responsibilities

Human rights are universal and indivis-
ible, whether or not governments ac-
knowledge these rights. The indivisible
bundle of human rights includes civil,
economic, cultural, political, property,
and environmental rights. Individu-

als and groups holding the rights are
‘rights-holders’, and those with whom
they interact are ‘duty-bearers’ carry-
ing obligations to act to protect human
rights directly and to create the condi-
tions for other duty-bearers to fulfil
their responsibilities, even in the ab-
sence of national legislation or regula-
tions protecting human rights. Accord-
ing to international law, human rights
cannot be negated by states, nor can
states negate duty-bearers” responsi-
bilities to uphold human rights.®

Duty-bearers can fulfil their obliga-
tions by engaging in actions that as-
sist right-bearers to demand and fulfil
their rights. Rights-bearers have the
right and obligation to demand that
duty-bearers fulfil their duties. Human
rights are only protected when both
rights-bearers and duty-bearers work
together to create and use systems
that prevent and/or redress violations,
nurturing a positive feedback circle to
consolidate norms and public account-
ability that in turn support a healthy
civil society. Avoidance of duty-bearer
responsibilities has negative effects on
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human rights. Duty bearers” behav-
iour, directly and indirectly, determines
whether human rights are respected

or abused. Rights are violated as much
by failure to address past wrongs as by
ongoing actions. Hence, duty-bearers
carry a major obligation to redress past
wrongs.

An example of the complementary
nature: rights-holders require access to
legal and judicial processes to exercise
their right to demand remedies; duty-
bearers, in turn, are responsible to
ensure that rights-bearers have access
to remedy. Actions taken by NGOs, civil
society, and the media to implement
this duty include monitoring courts and
filing relevant cases. Few human rights
NGOs!® understand the issues in rural
settings, and this enhances the duty-
bearer obligations carried by conserva-
tion NGOs, religion-based groups,!! and
donors, who operate in remote areas
far from the watchful eye of the press
and other observers.

Given the growing awareness of con-
servation’s human rights obligations,

_ tools for assess-

H could be useficd for = ing HR engage-
consenation /\/4055 ment are sorely

= needed. They
deMP thairawn_ should be included

onsensation code = i, any protocol to
of conduct’ that = certify protected
Encorporates human = 3reas and used to
rights fmenits, = evaluate poten-

tial collaborators.
Sanderson?®? suggested that conserva-
tion NGOs should assist the private
sector to develop a ‘conservation code
of conduct’ to expand ethical guid-
ance to incorporate conservation into
existing codes of conduct that include
social justice and human rights. In this
vein, it could be useful for conservation
NGOs to develop their own ‘conserva-
tion code of conduct’ that incorporates
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human rights commitments, building
on the Caux Round Table Principles for
Business.!3

In the spirit of opening a discussion to

help conservation actors assess and

guide their performance as HR duty-
bearers, we put the following questions
on the table:

» Who are the duty-bearers in conser-
vation?

» Where do they engage in conserva-
tion?

P What guidance exists to assist and
encourage such duty-bearers to de-
velop and implement a rights-based
approach to their work?

» What are some indicators of their en-
gagement, or lack thereof, with HR?

P What are illustrative examples of HR
engagement with ‘traction’ and/or
‘slippage’?

» How and by whom can conservation
actors’ HR engagement be moni-
tored?

In our replies to these questions, we
use specific illustrative cases.!* These
are but a few examples taken from our
experience and the existing literature.
They are not necessarily the best or
worst possible cases, but illustrate how
conservation actors~ engagement with
HR has been inconsistent over time and
across countries. The intention is not to
point a finger at particular international
NGOs or places, but to ground the
discussion of the need for new institu-
tional guidance to achieve consistently
positive performance.

Who are the duty-bearers in
conservation?

The sheer size and global distribution
of areas under conservation agree-
ments puts a significant burden of
responsibilities on international conser-
vation programs. Twelve percent of the

117



Conservatipn and Human Rights

Earth is under protected areas (20 mil-
lion square kilometres) including 40%
of rural lands in some African nations,*>
and more areas are being declared.'®
The national governments with sover-
eignty in these places are among the
human rights duty-bearers, but they
are not the only ones. Areas of high
biodiversity concern are largely in na-
tions with unclear property rights, weak
judicial systems, and governments with
uneven human rights records. Conser-
vationists are among the few actors
linking capital cities and remote areas,
and, as duty-bearers, they need to

act on human rights responsibilities in
these situations.

International nongovernmental or-

ganizations (NGOs) can be particu-

larly influential as they bring signifi-
cant resources. In

The sheer size and = 2002, three ma-
lobal distytbu- = 0T conservation
tfﬂfofﬂ’% wnder = \G0S (€1, TNC,
= WWF) had an-
consenation agree- = nual revenues of
Wntsput;ﬂsfg— = over $1.28 billion.
nlﬁmntburqu"% Th_e_y spent _$487
= million outside the
Wmm = US, more than
international con- = the GEF.V Their
Sgn/qtfpuprpgrgm& = funding partners

include bilaterals
and multilaterals, industries, private
donors, trust funds and other finan-
cial mechanisms. The Conservation
Finance Alliance (CFA), established in
2002, includes UNEP, UNDP, UNESCO,
USAID, Danida, GTZ, major US-based
conservation NGOs, and private firms.
The political influence of the conser-
vation organizations is reflected in the
International Conservation Caucus
Foundation (ICCF) that recommends
strategic direction to members of the
US Congress, for example.

The high level of funding positions con-
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servation actors to influence policy in
the poor countries where they operate.
Globally an esti-

mated $4.5 billion = /n 2002 three

per year, ($45 billion E“‘q/’orwmmn
over the next ten =

years), will be used ENQOS ey TNG,

to finance the glo- = WWF/ had anmual
bal protected area = revEnues pfom
system covering = $1.22 billion. 77'1@
15% of terrestrial = it U
and 30% of marine ;'57” F1 w
ecosystems.!8 Na- = OUtSide the US,
tional parks’ budgets = smore than the GEF:

run around $1.3-2.6

billion. Foreign aid contributes some
$350-420 million to conservation in
developing countries.'® Of the estimat-
ed $893/square kilometre/year—which
is the average cost of managing pro-
tected areas— foreign assistance from
countries that maintain high human
rights standards contributes approxi-
mately $600/square kilometre/year.

In this way, foreign assistance donors
transfer significant financial weight,
which indeed could be used to encour-
age implementing agencies, NGOs,
and host governments to honor their
HR duty bearer responsibilities in con-
servation contexts.

Where do duty-bearers engage
in conservation?

Conservation is a multifaceted endeav-
our, offering a range of settings for
exercising duty-bearer responsibilities.
Governments and conservation NGOs
have responsibilities in site-specific
protected areas (parks, reserves, etc.),
in design and management of conser-
vation initiatives, in protected areas
policy, debt-for-nature swaps and trust
funds, certification of forestry products,
conservation concessions and private
reserves, conservation agreements/
contracts with local communities, land
use zoning, corridor and landscape
management, ecotourism, wildlife
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management, environmental educa-
tion, collaboration with industry, policy
development, conservation ‘offsets,’
safari hunting, and payments for envi-
ronmental services. Partnerships with
industry are a cross-cutting theme. For
example, protected areas systems may
be national, private, or parastatal with
industries raising funds through luxury
hotels and wildlife sales. Some con-
servation NGOs implement protected
areas directly, and in some cases, pro-
vide armed guards to protect parks.?°
All these situations put significant HR
responsibilities on conservation NGOs.

Human rights abuses and allegations
which arise in conservation contexts
include violation of due process, mas-
sive forcible resettlements, destruction
of property and farms, torture, extra-
judicial killings and other violations of
social, cultural, political and economic
rights. Rural poor bear a disproportion-
ate share of conservation costs,?! and
landscape approaches have extended

conservation’s im-
rer AS beWfSify pacts far beyond
hotspots overiap with = protected area

erty hotspots borders. Nineteen
and govermwments

of twenty-five bio-
diversity hotspots
with high corruption

include 1.1 bil-

indlioes, oonsenvation = lion people who

‘s = live on less than
Aotors have major $1 per day, and
W’t“mw = sixteen of twenty-
act on thelr HR = five biodiversity
responsLbiléies. = hotspots include
areas where 20%
of the population is malnourished.??
Human rights violations are common
in remote impoverished areas?? and,
as biodiversity hotspots overlap with
poverty hotspots?* and governments
with high corruption indices,?> conser-
vation actors have major opportunities
to act on their HR responsibilities, for
instance through their communication
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channels with policy-makers. The Con-
stitutions and laws have been reformed
in the past decade in many countries,?®
yet conservation has lagged in reform-
ing its programs to fit the new national
settings, as was recently highlighted in
Bolivia.?”

Donors who fund conservation activi-
ties are another key duty-bearer. Do-
nors have significant policy and project
oversight opportunities in which to
carry out their responsibilities to shape
the HR engagement of conservation.?®
A recent commentary in Philanthropy
News Digest, summarizes the basis for
growing donor concern: “Unfortunately,
conservationists and environmental
NGOs routinely carve protected areas
out of indigenous land ... As their lands
are stripped, Indigenous Peoples s
sources of food, trade and traditional
medicine are taken away and their very
livelihoods threatened, putting them at
increased risk of poverty, disease, so-
cial unrest, and, in some cases, cultural
extinction. ... If (donors) were aware
that .. conservation efforts are ... driv-
ing Indigenous cultures to extinction,
they would demand changes in conser-
vation programs.”?®

What guidance exists to assist
and encourage duty-bearers to
develop and implement a rights-
based approach to their work?

Human rights must be addressed as
an integrated whole, as they are indi-
visible and interdependent. To prop-
erly support human rights, the overall
strategies and goals must be modified
to effectively assume the organisation’s
responsibilities. Duty-bearers cannot
simply add human rights as another
objective among the others, but rath-
er need to incorporate this objective
across the board as a minimum stand-
ard for all actions.
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Given the need for duty-bearers to
take an integrated approach, the Unit-
ed Nations has mandated that human
rights responsibilities be mainstreamed
into all UN programs through “rights-
based approaches.”

“The human rights based approach
(HRBA) is premised on the under-
standing that human rights prin-
ciples guide all programming in all
phases of the programming process,
including assessment and analysis,
program planning and design, imple-
mentation, monitoring and evaluation.
These principles include universality
and inalienability, indivisibility, interde-
pendence and inter-relatedness, non-
discrimination and equality; participa-
tion and inclusion; accountability and
rule of law.”3°

Major development NGOs, such as
CARE, OXFAM, and Save the Chil-
dren, have embraced rights-based
approaches, as described in other
articles in this volume, and offer ex-
amples of how systemic, institutional
change can be catalyzed.3!

HRs are defined in international con-
ventions and declarations, and in na-
tional Constitutions.3? Key rights in-
clude the right to free speech, rights

to property, freedom from persecution,
freedom to make a living, freedom of
association, right to self-determination,
and the right to freedom from harm.

Duty-bearer actions are mandated and
governed by international hard and
soft law. International hard law?? in-
dicates a broad global consensus that
affects non-signatories and provides

a practical, ethical guide to encourage
other duty-bearers (including states)
to implement mechanisms for guar-
anteeing human rights. International
law is used through rights-holders’ and

1220

duty-bearers’ recourse to arbitration as
prescribed in each particular conven-
tion.3* Rights holders and duty bearers
ideally rely on national law that pro-
vides mechanisms for enforcement, if
such law exists. International Labour
Organization (ILO) Convention No.

169 Concerning Indigenous and Tribal
Peoples in Independent Countries®: is
of particular relevance for conservation.

Soft law lies between policy3¢ and hard
law. Soft law provides ethical guidance
principles but does not have enforce-
ment mechanisms. It emerges from
meetings sponsored under interna-
tional auspices, and serves as a moral
barometer and emerging global con-
sensus on what is legitimate and what
is not. Soft law often foreshadows the
development of hard international law
on the subject. Typical of relevant soft
law are “Declarations”.3” In addition,
expert bodies as well as committees
associated with the hard law conven-
tions also create soft law. An expert
seminar convened by the Office of

the High Commissioner for Human
Rights3® recently gave the expert rec-
ommendation:

“Experts call upon States to address
inconsistencies in their national laws,
recognizing indigenous peoples’ rights
over their lands and resources are not
overridden or extinguished by other
legislation, in particular in relation to
extractive industries, natural resource
use, and the creation of ‘protected
areas.’ Experts also call upon States
to ensure that their national laws and
policies... are not discriminatory or
inconsistent with international human
rights laws and standards.”

There is no broad policy guidance
designed specifically for conservation’s
engagement as a human rights duty-
bearer.*®
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Are there indicators of duty-
bearers avoiding engagement?
Red flags indicating avoidance arise
when duty-bearers:

P say that they do not concern them-

a potential red flag; programs linking
conservation and poverty eradication
generally avoid rights issues and in
the end may fail in both aims, because
they avoid addressing root causes and

dimensions of pov-

Eﬁlves with thﬁman righm becaus_e erty and biodiver- E[The]riseinpowrty
ey are not human rights organiza- ) = sl
tions; (s::)tIYn Lossv Eﬁgoancrjn g\re Elfddwdtw” PrOGrams
» fail to point out gaps in addressing compiete ccess- Ezsqumzn'd
basic due process rights in conserva- ment of the long- = flagy [as] programs
tion poljcies a.md laws; _ term conservation Elfnkiugmmﬁm
» frame rights issues as if they were and HR implications Eﬂudpmrtg eradioa-
technical and management issues; of linking conser- = to i A
> Speak of human r|ghts issues in vation to poverty E /”qu gw
terms of ‘social trade-offs’ as though eradication is need- - Yghts issues [theyl
human rights have a relative and ed before making = Avold adAressing the
N tradtsable Va“(ije; ot any c((j)nclusrions,hit = yoot cquses and di-
use terms and processes that are is evident that this =
rights-neutral, such as focusing on linkage has contrib- EMKS[omfofpovﬂty
stakeholders* instead of ‘rights- uted to weakening gqua'bioduersitgtoss
holders’; of rights in those = begmdimme.

P give awards and otherwise enhance
the legitimacy of government agen-
cies or private industry accused of
violating human rights;

P rely on inserting Free Prior Informed
Consent as a fix-all in key docu-
ments without investing resources in
its application in key processes, and
without addressing larger issues in
the system itself;

P pass implementation work to local
partners who do not comply with HR
standards;

P refuse to forge new patterns in new
protected areas instead of repeating
HR violating processes of the past;
and/or otherwise

P directly violate human rights or
stand silent while their collaborators
violate human rights.

In addition, recent trends in foreign
assistance for conservation, as re-
ported by the CBD Secretariat, show
an increased focus on sustainable use
and equitable benefit sharing.*! This
rise in poverty eradication programs is
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cases where pov-

erty alleviation actions have reduced

people to co-managers or targets for
income replacement instead of recog-
nizing them as property owners.*?

Are there illustrative examples
of HR ‘traction’ and ‘slippage’?
Duty-bearers are obligated to carry out
their responsibilities in difficult circum-
stances, where forward movement

can be slow even when ‘traction’ is
achieved. It is best practice to honestly
monitor and evaluate ongoing conser-
vation work in order to improve per-
formance and achieve objectives.

This section covers conservation’s en-
gagement with various pieces of the in-
tegrated whole for which duty-bearers
are responsible. Eleven categories of
conservation activity have been taken
as headings to represent the complex-
ity and breadth of conservation’s reach;
these categories are not mutually
exclusive nor exhaustive, but rather
overlap and inter-relate. Their order of
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presentation should not be interpreted
to reflect any meaningful order or hier-
archy among them.

Under each of the eleven headings,
rather than make a judgement of suc-
cess or failure, we offer illustrative ex-
amples of “traction” (where good effort
is being made toward HR compliance
and assumption of duty-bearer obliga-
tions) and “slippage” (where obliga-
tions are not being met through inac-
tion or false action).*?

The mixed record of slippage and trac-
tion across the board in international
conservation NGOs and their private
sector partners (e.g, The International
Council on Mining and Metals noted
below) is reason for concern, because
in today “s interconnected world, global
duty-bearers” obligations are to en-
gage consistently across the whole.

1. Protected Areas— resettlement
and restriction of access

Protected areas are the keystone of
conservation work, and a key area of
HR concern. Policy refoms in protected
areas management can encourage

but do not guarantee change on the
ground.

Traction. Co-management instead of
resettlement is a step toward improv-
ing conservation’s engagement. Some
contend that co-management is impos-
sible given the power relations differ-
ence,* yet this engagement can offer
a significant arena for systemic change
in power relations if the duty-bearer
assumes their responsibilities.*> Kaa
Iya National Park in Bolivia offers an
example of co-management where the
indigenous Guarani government (CABI)
collaborates with the Wildlife Conser-
vation Society (WCS) and the national
parks agency SERNAP, using funds from
a trust fund endowed by a gas pipeline
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crossing the park to manage indigenous
territory historically claimed by Ayor-
eos, Chiquitanos, and Guarani, who
provide park guards (see Picture 1).

Picture 1. Park guards of co-managed Kaa
Iya National Park discuss an archeological
site in the Chaco thorn forest near Isoso,
Bolivia. The park guards are hired from
the TURUBO Chiquitano, Santa Terecita
Ayoreo, and Isoso Guarani indigenous
communities bordering the park.
(Courtesy Janis Bristol Alcorn)

Slippage. Conservation’s poor duty-
bearer performance can be measured
by the number of conservation refu-
gees. People who are forcibly reset-
tled suffer multiple stresses and psy-
chological trauma, cultural disruption,
suicides, loss of access to livelihood
resources and property, and impover-
ishment— clear violations of human
rights conventions. Indigenous peoples
have suffered the brunt of conservation
impacts, but millions who do not iden-
tify themselves as “indigenous” have
also been affected. In this context, it is
unproductive to focus solely on indig-
enous rights as much as it is wrong to
ignore indigenous rights where they
are claimed.*®

Estimates have placed the global
number of conservation refugees at
130 million.#” If the people currently
“illegally” resident inside protected
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conservation’s image

areas or using protected area resources
were evicted or had their resource ac-
cess restricted, the potential number
of negatively affected people would run
into the hundreds of millions.

In Africa, the situation is best-docu-
mented: 600,000 refugees in Chad;*®
100,000 in Kenya and Tanzania in the
past 30 years;* 120,000 (5% of the
population) displaced since 1990 and
an additional 170,000 facing displace-
ment in Nigeria, Gabon, Cameroon,
Republic of Congo, Equatorial Guinea,
and Central African Republic— being
moved into lands already occupied

’ and managed by
'"Muaffh‘!mg‘” 250,000 people;3°

eonsenation NGOS = 5n4'30 000 forced

has & polfey on = from Kibale For-
resettlement an = st Reserve and
obvbous mw Game Corridor in

Uganda.®! In addi-
for bmproving

tion, an unidenti-
fied number of lo-
gement. cal and indigenous
ﬂMMa "= people have been
removed from Central Kalahari Game
Reserve, Chobe National Park, Etosha
National Park, Moremi Game Reserve,
Tsodilo Hillls World Heritage Site, West
Caprivi Game Park, Wankie National
Park, and Gemsbok National Park.>? In
protected areas in Gabon, Cameroon,
and DRC, communities have lost access
and control over their traditional forests
(valued at $1.4 billion) and lost income
opportunities of $21 million per year.>3
In the case of GEF-funded protected
area projects, 65% have impoverished
people with no evidence of conser-
vation benefits. More severe human
rights impacts are expected over the
next six years>* if protected area estab-
lishment procedures are not changed.
Despite the seriousness of the prob-
lem, as illustrated by the above African
data, none of the major conservation
NGOs has a policy on resettlement,5®
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an obvious opening for improving con-
servation’s image and engagement.

2. Recognition of customary rights

Property and other customary rights
are critical human rights considerations
in conservation activities. Tenure is a
relationship between/among people
regarding their access to natural re-
sources. It comprises a bundle of rights
and responsibilities, and may include
symbolic rights, rights of direct and
indirect use, economic gain, control,
and residual rights.*¢ Property rights
bundles are also sometimes classed as
rights of exclusion, access, manage-
ment, and alienation.>”

Customary rights, recognized in many
Constitutions, include grazing rights,
rights to sacred places, partitioned
rights to areas over the year, rights to
forests, rights to govern according to
customary laws, as well as land rights.
The majority of rural Africans hold land
under customary rights.>® Customary
rights systems, present in many high
diversity areas, do not mean that all is
communal, but rather they include indi-
vidual and group rights®® that should be
respected by duty-bearers.

Regardless of a national government’s
disregard for local and communal prop-
erty rights, conservation organizations
have obligations to fairly assess and
support local rights in areas demar-
cated as protected areas. Customary
rights are part of indigenous territorial
rights (which include rights to govern
themselves, etc.,) but in situations
where territorial rights are not recog-
nized, engaging in recognition of cus-
tomary rights is a good move forward.

Traction. Community Conserved Areas
(CCAs) have been proposed as one

among four main "governance types"®°
in recent IUCN documents (Guidelines
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11) and in the CBD Programme of Work
on Protected Areas. Expanded accept-
ance of the CCA governance type could
increase recognition of communities’
customary rights to access and manage
their resources, and provide greater
support for those reserves in nations
that already recognize customary rights
to collective management of commu-
nity forests and biodiversity reserves,
e.g., Bolivia, Canada, Colombia, Mexico,
Papua New Guinea, and Namibia. Indig-
enous peoples are recognized to have
“time immemorial " rights over pro-
tected areas, under the National Inte-
grated Protected Areas Systems Law of
the Philippines.®* The many programs
supporting community rights to wildlife
in Eastern and Southern Africa are also
illustrative of traction in supporting cus-
tomary rights (see Picture 2).

Picture 2. Ngarambe village near the
Rufigi River bordering the Selous Game
Reserve in Tanzania participates in a

pilot program that recognizes their rights
to forest and wildlife. They sell hunting
licenses to safari tourists, manage and
butcher wildlife for their own consump-
tion, and protect their forests through a
transparent governance program faciliated
by WWF. (Courtesy Janis Bristol Alcorn)

In India,®? in 2006, Parliament passed
a Wildlife Act which gives new powers
to local governments and tribals (in-
stead of central government authority),
recognizing tribal people’s rights to
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territories and management decisions,
and protecting them from forced reset-
tlement outside tiger reserves.®? The
central Tiger Conservation Authority
will have representation from Tribal Af-
fairs authorities.

Slippage. Conservation organizations’
purchase of state or private lands that
were established by ignoring or extin-
guishing customary rights, is an exam-
ple of bad faith slippage by avoidance
of HR obligations. The buyer ends up
with a title and ownership rights while
the indigenous and other rural com-
munities with customary rights have
no formal title and are forced off their
lands as squatters. The Mapuche in
Chile®* and Argentina,®> and Mbyaa
Guarani in Paraguay®® are among those
who have faced this insidious form of
forced resettlement.

In the case of San Rafael National

Park in Paraguay (see Picture 3), nei-
ther land purchases®” nor a bilateral
debt-swap addressed human rights
violations and obligations. Local com-
munities protested the local vigilante
landowners NGO s cutting of their
traditional forests after they been taken
over under the NGOs management plan
in 2002, and conflict ensued when the
NGOs " armed guards responded.

Another form of related slippage
around property rights is seen where
debt swaps are used to purchase lands
that are claimed by peasants and indig-
enous peoples (including uncontacted
people), as in the case of San Rafael
National Park®® in Paraguay. In anideal
scenario, the NGO facilitating land pur-
chase,®® or the donor behind the debt
swap, investigates the tenurial situation
prior to making any commitment and
chooses not to disenfranchise the indig-
enous and local people of their human
rights by purchasing lands in conflict,
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but rather seeks to support a solution
that recognizes local rights-holders.

Picture 3. San Rafael National Park in
Paraguay is home to uncontacted Mbya
Guarani, yet conservationists have not
addressed their rights, nor the rights of
Mbya Guarani and other communities
around the park, in land purchases from
private international banks to consolidate
the park. Vigilante private landowners
formed an NGO with armed private guards
(in green hats) to assert control in col-
laboration with TNC, WWF, Guyra (Birdlife
International local counterpart) and oth-
ers. (Courtesy Janis Bristol Alcorn)

3. Indigenous territories

Traction: In Bolivia, Brazil, Colombia,
and Panama, large indigenous territo-
ries are recognized and carry out their
own conservation activities with techni-
cal assistance from conservation or-
ganizations or technicians. Indigenous
Protected Areas (IPA) have been en-
couraged in Australia since 1996, under
the federal Environment Protection and
Biodiversity Conservation Act. In this
latter case, aboriginal people retain
usage rights, and the Commonwealth
minister negotiates conservation agree-
ments with them.

Slippage: In Ethiopia, African Parks
Foundation has contracted with the
Ethiopian government to manage two
parks— Nech Sar and Omo, and is not
following ICCP and CERD guidance.”®
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Their agreement with the government
may be read as requiring the govern-
ment to displace people from Nech Sar
before the NGO took over that park.
Their actions are threatening the Mursi,
Dizi, Suri, Me’en, Nyangatom and other
tribal peoples who have lived, farmed
and sustainably pastured their animals
in the Omo River valley for centuries.
African Parks Foundation and their
international funders have not yet as-
sumed their duty-bearer responsibilities
by taking advantage of opportunities

to forge new collaborative patterns for
conservation. International HR activists
are lobbying to encourage APF s for-
eign funders to require APF to assume
their HR responsibilities.

Due to the significant overlap between
indigenous territories and areas of high
biodiversity,”* IP are especially vulner-
able to having their special and prior
rights violated by conservation. As a
result of their experiences with con-
servation, IP increasingly view con-
servation as the major threat to their
survival and territories.”? The problems
and divisions between the two are deep
and longstanding. IPs have sometimes
described conservation as "ecofas-
cist." Conservation documents refer to
indigenous peoples as local “popula-
tions” “inhabiting” protected areas,
rather than using terms that recognize
their territorial rights and their rights
to negotiate collaboration. They use
other terms that prejudice against
good relationships, e.g., rural people
“survive” by farming and “poaching” ”3
rather than “derive their livelhoods by
farming and hunting”™. Human rights
issues are also evident when conser-
vation organizations take insufficient
action to protect endangered peoples
and “uncontacted” peoples while do-
ing conservation work in their territory
or declaring protected areas over their
territories.” This division between IPs
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Picture 4. Today pastoralist Mursi, Nyan-
gatom, Surma, Bodi, and other peoples
along the Omo River in Ethiopia are
visited by international tourists seeking
“the last authentic tribal experience in the
world,” where they can enjoy interactions
and taking photos like this one, but APF ‘s
new rapid effort to consolidate Omo Na-
tional Park and introduce rhinos on tribal
lands does not fully recognize their human
rights, and threatens these pastoralists
access to traditional territories and their
way of life.

(Courtesy Laurie Hughes Church)

and conservation is growing, despite
the glossy public relations efforts of
some international conservation NGOs
to paint a cozy picture of collaboration.
This is particularly counterproductive
for conservation success as at least
80% of the world “s high biodiversity
areas are home to IPs.

4. Protected Areas implementation

This is the heart of conservation ac-
tion, and hence it is the area with the
greatest slippage and the area with the
greatest ground for traction. A few il-
lustrative examples show the range of
traction and slippage.

Traction. Starting in the early 1990s,
Wildlife Fund Thailand collaborated with
other local NGOs and universities to
prevent resettlement and resource re-
strictions by documenting the impacts
and resource management practices of
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Karen in Thung Yai -Huay Kha Khaeng
reserve. They fought narrow restric-
tions implemented under the aegis of
a World Heritage Ssite designation that
did not acknowledge indigenous rights,
and they struggled against other con-
servation NGOs ~ efforts and coercive
pressures to remove the Karen from
their territory despite political risks to
themselves, opened venues for dia-
logue and learning, and worked with
the Karen to support their traditional
cultural practices and to represent
themselves to Thai government and
international agencies.

Over the past ten years, Indonesia’s
civil society organizations have taken
advantage of post-Suharto dictator-
ship era openings to push the envelope
of reform, working with conservation
groups like WWF Indonesia (Sahul of-
fice, Lorentz National Park), Birdlife
Indonesia (in Sumba’s Laiwangi Wan-
gameti National Park) as well as with
park management authorities of Lore
Lindu National Park in Central Sulawesi,
Palu, Tangkoko Nature Reserve in North
Sulawesi, and Meru Betiri National Park
in East Java, to negotiate recognition of
community-managed zones and village
conservation initiatives as part of park
management planning.”®

Slippage. A global evaluation of two
hundred protected areas recently
noted: “One depressingly consistent
problem is a failure to manage rela-
tions with people. Problems are evi-
dent in terms of effectively channelling
the input of local communities and
indigenous peoples and securing their
voice and participation in manage-
ment decisions. ... In spite of all this,
respondents identified work with com-
munities among the top critical man-
agement activities.””®

Park guards with "shoot to kill" orders
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are involved in extrajudicial killings. In
some African countries, this is com-
mon; but this practice recently ex-
panded to Indonesia where it met with
public outcry.””

Many protected areas lie in zones of
civil conflict and war, and it is easier to
lose sight of HR responsibilities in zones
of long-term armed conflict. When
international conservation NGOs seek
funds to arm helicopter gunships to
herd refugees out of parks, or arm one
faction to kill others who are inside a
park in Congo, conservation has lost its
way as a human rights duty-bearer.”®

Slippage. Transboundary protected
areas offer the opportunity to use the
country with highest common denomi-
nator tradition of recognizing human
rights instead of lowest as the point

of departure. In the GLT (Kruger and
Limpopo) between Mozambique and
South Africa, the Makulele of Kruger,
who recently had their land rights re-
stored, were excluded from bi-national
park management meetings until they
asserted their own rights.”® On the
Limpopo side, people are facing reset-
tlements— hence the lowest common
denominator was used in the binational
situation. The joint enforcement patrols
for enforcement in TNS (Cameroon,
Congo, CAR) and TRIDOM, follow the
norms of Congo, replicating patterns of
human rights violations instead of rais-
ing standards.®®

In Paraguay, Ayoreos’ indigenous ter-
ritories, including settled and uncon-
tacted Ayoreos (Photo 5), lie within a
recently declared, 330 square mile,
UNESCO Biosphere Reserve covering
Defensores del Chaco National Park,
Medanos National Park, and the Cerro
Cabrera-Timane National Park Reserve
in Paraguay, and Bolivia's vast Kaa Iya
National Park— an initiative that has
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been promoted by TNC,8 WCS, and
their local implementing organizations.
The area is on a trajectory to become
a binational park that covers Ayoreo
territory in Bolivia and Paraguay, with-
out recognizing Ayoreo territorial and
human rights. A

World Conservation = Transboundary
Congress resolu- - protected areas offer
tion®? encouraged = theapportunztg o
action on this Eusetheoountrg with
human rights con- =

cern, but this issue Ehigh&mm”

has not yet been = denominator
incorporated into = m[t{p“,pf
published plans =

of WCS and TNC, En’:mgmizw human
financed by USAID. = #ghts instead of
Ayoreos who live in = lowist as the point of
Paraguayan soci- EdMMn’,

ety have formed a
federation, yet the international NGOs
have not actively engaged them. Hu-
man rights NGOs are actively agitating
for conservationists to support HR in
this Paraguayan case. In Bolivia (see
above), WCS actively worked with the
Bolivian government to establish the
neighboring, co-managed Kaa Iya park
with full recognition of IP rights and
acknowledging the presence of the un-
contacted bands of Ayoreode protected
inside the park, which would seem to
offer a good base from which to es-
tablish a binational co-managed park,
recognizing Ayoreo territory. Also in
Bolivia, TNC and its local counterparts
have supported private reserves owned
by indigenous communities. However,
when conservation NGOs and interna-
tional donors do not take the opportu-
nity to apply their positive approach in
other countries to perform their duty
bearer responsibilities in Paraguay, it
raises significant questions about insti-
tutional commitments.

5. National policy engagement
The IUCN leverages considerable in-
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Picture 5. Uncontacted Ayoreo are recog-
nized as living within a UNESCO Biosphere
Reserve, yet their rights have not been
addressed in development of the pro-
tected area, nor in the management plans
drawn up by WCS, TNC, and collaborators
in 2006. Eighteen uncontacted (voluntar-
ily isolated) Ayoreo were reported in a
Paraguayan newspaper, in 2004, as com-
ing out of this forest to request assistance
from Ayoreo in Campo Loro, but contact
was initiated by missionized Ayoreo.
(Courtesy Janis Bristol Alcorn)

fluence in identifying what are consid-
ered best practices through the World
Parks Congress (WPC) which gives
civil society input and the World Con-
servation Congress (WCC) of govern-
ments and NGO members of IUCN.
The combination of IUCN'’s six Protect-
ed Area categories and four govern-
ance types serve as general recipes
and optional menus, for national gov-
ernments— each of which has its own
particular PA system and laws govern-
ing it in accord with each country’s
unique historical, cultural and politi-
cal factors. Conservation NGOs have
long assisted national governments

to write laws and policies, which ob-
ligates them as a HR duty-bearer to
incorporate HR concerns into these
policies and laws.

12K

Traction. In Cameroon, NGOs promoted
new procedures with Free Prior and
Informed Consent (FPIC) for devel-
oping and approving protected areas
management plans.83 In Brazil, WWF
incorporated indigenous territories and
extractive reserves, together with pro-
tected areas, into a USAID conservation
project with national policy engage-
ment, and won an award for exemplary
collaborative governance.® The Indone-
sian Forestry Ministry, working with In-
donesian civil society and conservation
organizations incorporated community
participation and empowerment in its
recent revisions of protected area and
nature reserve regulation.®>

Slippage. Slippage often occurs
around conflating "stakeholder" with
"rights holder," and substituting “par-
ticipation” for “decision-making”.
Many conservation agency documents
(including IUCN’s new governance
types and proposed principles)2® and
methodologies for participation in
protected areas and other conserva-
tion activities frame the issues/actions
in terms of stakeholders as opposed
to rights-holders, ignoring the differ-
ent stakeholders” different rights and
relative levels of marginalization/pow-
er to assert rights.

When conservation organizations
lobby national Presidents to urgently
declare new protected areas in con-
flicted zones without considering the
prior claims of indigenous peoples in
the area, as occurred for example,

in 2001, when Conservation Interna-
tional and Field Museum offered fund-
ing and lobbied for outgoing Peruvian
President Paniagua 's rapid signature
declaring Cordillera Azul National
Park, disregarding an Indigenous
Federation “s prior submission of a
claim for an uncontacted peoples’ re-
serve in the area, their actions support
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a national executive policy of bypass-
ing democratic processes. It seems
that rather than reflect on the serious-
ness of choices made in the face of
such high-level opportunities to meet,
or fail to meet, duty-bearer obligations
and collaborate with civil society to
consolidate systemic reforms in such
cases, the international conservation
organizations tend to say their plan is
to get the park declared and then sort
out “stakeholder” concerns by incorpo-
rating them into a park management
plan, as though participation in a park
management plan is the framework
that offers a process for working out
larger societal issues. A similar situa-
tion is being played out in other places
in the rush to consolidate protected
areas, as for example, in 2006, in
Ethiopian National Parks, with APF’s
response to criticism from HR advo-
cates. APF said that a management
plan will later sort things out with the
pastoralists groups whose traditional
rights over the land were not consid-
ered by APF when it became involved
in negotiations with the government
to obtain concessions to manage some
protected areas.?®”

6. Forestry Certification

Traction. Forest Stewardship Council
and other certification protocols include
attention to property rights. This is a
growing nexus of conservation organi-
zations " influence in the world's for-
ests. It is rumoured that a new multi-
million dollar World Bank partnership
with WWF, CI, and TNC to expand the
IFC-funded Global Forest and Trade
Network is in preparation.

Slippage. In Madre de Dios, Peru, the
indigenous federation FENEMAD has
complained that certified small loggers
are using rivers to cross indigenous
community lands to illegally enter and
bring out logs from a reserve estab-
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tions (WWF and
ACA) working in the area.

In the Forest Law Enforcement and
Governance and Trade (FLEGT) proc-
ess, there is a tendency to emphasize
the enforcement of laws that directly
address issues such as illegal log-
ging, illegal trade and forest conver-
sion, when in fact all laws and human
rights related to access and control
over natural resources in forest ar-
eas should be equally considered and
enforced.®

7. Collaborations with private
sector

Private sector partnerships are a bur-
geoning area of conservation fund-rais-
ing, including oil and gas companies,
mining companies, and timber com-
panies with negative human rights
records, and this challenges conserva-
tion organizations to leverage changes
in business.

Traction. IUCN collaborated with The
International Council on Mining and
Metals (ICMM) to develop a sustain-
able development framework which
includes Principle #3, “uphold fun-
damental human rights and respect
cultures, customs, and values in deal-
ings with employees and others who
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are affected by our activities.” ICMM
Assurance Procedures include the
requirement that ICCM members are
audited for adherence to the princi-
ples and guidelines in the sustainable
development framework.%°

Slippage. IUCN provided leadership for
the ICMM “s development of guidelines
for working with indigenous peoples,
but those guidelines®® do not rule out
forced resettlement.

8. Advocacy

Advocacy offers a wide arena where
conservation could publicly or quietly®?
join broad-based local movements
struggling to build civil society and
strengthen rule of law.

Traction. In India, in the late 1990s,
US bilateral assistance (USAID) sup-
ported a WWF-led broad-based coali-
tion linking biodiversity conservation to
the development of a law for freedom
of information®>— an example of sup-
porting systems and laws necessary
for guaranteeing human rights. The
Act to this effect was passed in 2002
and the resulting transparency has
produced significant, positive changes.
Support was also given to an analy-
sis of the national laws and policies to
identify strategic options for openings
to assert local people’s rights during
conservation decision-making.%

Slippage. Conservation agencies are
widely criticized, around the world, for
not taking a position when many other
civil society organizations take on
rights issues and struggle to support
systemic changes. For example, in
Russia, RAIPON indigenous federation
sought to engage WWF in civil society
networks focusing on legal and policy
reforms on many occasions, but it felt
rebuffed.®>
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9. Seeking recourse in courts to
create jurisprudence

Efforts to build jurisprudence in in-
ternational courts are one option for
strengthening human rights. Yet no
case was found where conservation
joined the claimant, rather cases were
found where conservation was associ-
ated with the defendant being sued.

Slippage reversed. UN Committee on
the Elimination of Racial Discrimination
(CERD) expressed their concern about
the forced resettlement of Basarwa/
San people from their lands within

the Central Kalahari Game Reserve.%
Subsequently the Botswana High Court
ruled against the Botswana govern-
ment, demanding that the govern-
ment allow San people to return to
their territory®” in the Central Kalahari
Game Reserve,? ruling that they were
“dispossessed forcibly, unlawfully

and without their consent™ from their
ancestral lands. This is a significant
decision, setting precedent for other
human rights cases involving resettle-
ment for conservation.

10. Free prior informed consent
(FPIC)

FPIC® is a procedural right that is
enjoying widespread insertion into
processes to enable rights bearers to
assert their own rights. Duty-bearers
bear the burden of ensuring that the
criteria for “free,” “prior,” and “in-
formed” are met, preventing sloppy
or coercive implementation of FPIC,1
and upholding rights-bearers” rights
to say “no.”

Philippines, Malaysia, Australia, Ven-
ezuela, and Peru have national leg-
islation on free, prior and informed
consent of indigenous peoples for all
activities affecting their lands and ter-
ritories.'%* Colombia’s Constitutional
Court has upheld the right to FPIC.192
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Traction. FPIC is included in processes
associated with the CBD and many
guidelines for “local participation."
This can be a first step toward assum-
ing obligations or a red flag demon-
strating avoidance of assuming more
significant responsibilities.

Slippage. The FPIC concept has been
incorporated into the ICMM mining and
biodiversity guidelines.'°®* The develop-
ment of the guidelines by proxy (with-
out indigenous and local representa-
tion) through ICCM collaboration with
IUCN and large conservation NGOs led
= to criticism of

F utg-blﬂrtrs bmrthl% the conserva-
burdMostun’ngg tion organiza-
thﬂtthganftzr{qur_ tions not fully
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= duty-bearer
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ples to represent
mekm{nt‘ﬂffﬂ” themselves as
s ﬂ:;{' harlfa;“g rights-holders.
hts-holders ~ vights =
to saYy no.” =

It is rare for
conservation
organizations to provide para-legal
training and hire legal advisers to inte-
grate human rights obligations into or-
ganizational operations. Conservation
organizations often lack understanding
of the fundamental legal frameworks
that deal with land, and other natural
resources access and management in
the countries where they are operat-
ing. In conflict situations over access
and management, conservation groups
need to take seriously the need for
due process, including the free and
prior informed consent procedures.

For example, recent legal and policy
research in Indonesia has revealed
that a majority of protected areas
have in fact not been fully gazetted, as
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required by law, and the question of
who has prima facie over these areas
remains unanswered and often dis-
puted.10

11. Restitution of lands taken for
conservation

Under international law, indigenous
peoples have right to restitution of
lands taken for protected areas.'% The
general remedy is legal recognition

of property rights, demarcation and
titling of collective property, and com-
pensation for damages.

Traction. Land restitution in the Kruger
National Park was initially perceived to
be a threat to South African parks and
reserves.'®” However, land restitution
has produced new models for conser-
vation, increased participation of indig-
enous peoples, and extended legally
conserved land in South Africa. In
Tasmania some lands were returned to
their aboriginal owners as fee-simple
titles in 1995. In Thailand, part of Huai
Nam Dan National Park was degazet-
ted and returned to villagers due to
corrupt government agencies” use of
the area.®® The Philippine’s NIPAS law
effectively provided impetus to nation-
al policy implementation of indigenous
peoples land rights in protected areas
systems.19?

Slippage. In Australia, rights recogni-
tion has been conditional; many states
required lease-back to the state as a
condition for recognition of aboriginal
rights.

How can the public,
conservation agencies, and
donors monitor conservation’s
performance in its role as
human rights duty-bearer?
Organizational policy enforcement,
external monitoring, and self-as-

1=1
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sessments can be helpful for assur-
ing that conservation agencies act
on their HR responsibilities in ways
that consistently produce traction in
the move forward. While media at-
tention and ad hoc public monitoring
has increased, as yet formal moni-
toring and feedback processes are
largely under construction, and there

WWEF “s review of 200 protected ar-
eas!!3 identified problems with local
people as major challenges, but the
evaluation instrument used manage-
ment and poverty lenses, and did not
gather data on local people’s con-
cerns or explore HR issues contribut-
ing the management problems that
were identified.

is insufficient experience to evalu-

ate what is be-
Land restituction has = ing promoted or
produoedwwdggg implemented.

fbr 4, ,in»% Fresh ideas and

renewed com-

ereased particlpation = mitment to
QIWWWP‘”PI“/ = evaluation are
ﬂndedltgﬂllg = needed.
CoNSErveR Land i = Te \orld Bank's

South Af¥iea, = new resettle-

The MacArthur Foundation requires
conservation project proponents

to complete a questionnaire about
whether resettlement is likely. Other
private foundations assume their HR
responsibilities by supporting indige-
nous and local communities to con-
serve and manage their resources,
bypassing big conservation NGOs as
middlemen. Most bilateral donors
have statements

ment policy of principles sup- EMostbildtzrdldoMrs
incorporates a “process framework” porting human = have statements
for addressing the HR issues on an rights. Some = ,
ongoing basis. The African and Asian have specific §”f1°m§°15
Development Banks rapidly followed guidance on in- = Supporting human
with similar policies.'® On the other digenous peoples. En’g},tg, Some have
hand, while the World Bank and the For example, Ca- = 2
regional multilateral development nadian CIDA has EWﬂagMdmoﬂ

banks have Indigenous Peoples’ extensive policy Wigmxspwplas,

policies that include provisions for
protecting human rights, these poli-
cies and their application have been
severely criticized by indigenous and
rural peoples’ advocates.!!!

WWEF, the only conservation organiza-
tion with a significant policy on indig-
enous peoples— WWF’s Statement of
Principles on Indigenous Peoples and
Conservation, carried out a self-as-
sessment on the impacts of the poli-
cy after ten years in 2005.112 WWF 's
management response has been in
preparation since early 2006. Other
conservation organizations have not
yet demonstrated similar serious,
in-depth attention to these issues.
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guidance on Hu-

man Rights. DANIDA has developed
a much-lauded, detailed toolkit for
working with Indigenous Peoples.#

The International Labour Organiza-
tion carried out an audit of Poverty
Reduction Strategy Papers (PRSP)!!>
to identify regional tendencies and
factors contributing to the recogni-
tion of indigenous and tribal peoples’
human rights. Transparency Inter-
national'® also identifies opportu-
nities and weaknesses where HR
duty-bearers need to take on their
responsibilities. These are resources
that could be used by conservation
organizations to develop monitoring
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and evaluation tools.

If successful rights-based approaches
are to be developed, they must be
evaluated against criteria that differ-
entiate them from efforts to tweak the
system to promote “participation” with-
in the existing conservation manage-
ment paradigm without taking on the
challenge of broader democracy issues
where governments have not assumed
HR responsibilities. The criteria should
reflect an effort to enable rights-bear-
ers to assert their own rights.

“Rights-based programming holds
people and institutions who are in
power accountable to fulfil their re-
sponsibilities toward those with less
power. It also supports right hold-
ers to demand their rights and to be
involved in political, economic and
social decisions in society. It aims to
increase impact and strengthen sus-
tainability by addressing root causes,
bringing about policy and practice
changes, working together with oth-
ers towards common goals and by
changing power relations.”tt’

Top-level declisions, = In sum, to pre-
bud: MIMEEIENES, = vent continu-
geta:o i dval = ing inconsistent
resolve taua = performance,
initiative, and = rights-based
open two-way = programming
commundoation wil, = MUt integrate
= human rights-
bt required to make = pased activities
and maintain the = and incentives
radical changes = Lntolall the se;—
= toral approach-
< @ overcoms = es of conserva-
Wt‘ft‘«t‘&ﬂMl W, = tion to create

systemic change
at organizational, national and global
levels. Bad things are done by good
people in institutional settings that
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do not provide adequate guidance,
feedback mechanisms, and transpar-
ency in uncertain situations.!!8 In-
stitutional change is a hard road to
travel, but the journey is not impos-
sible. Top-level decisions, budget
commitments, resolve, individual
initiative, and open two-way commu-
nication will be required to make and
maintain the radical changes neces-
sary to overcome normal institutional
inertia. Any effort to evaluate this
progress must take these elements
and processes into account, in order
to build the governance systems and
accountability necessary to achieve
long term, sustainable conservation.

Janis Bristol Alcorn (janisalcorn@yahoo.com) has
analysed governance issues in conservation and develop-
ment for over thirty years. A PhD in Botany with a minor

in Anthropology, she has written or coauthored five books
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Global Environmental Facility (GEF) and president-elect of
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NGOs and bilateral funders. She is currently an independent
consultant and advisor to the Garfield Foundation.
Antoinette G. Royo (nonette@samdhana.org) is a lawyer
with twenty-five years experience in conservation is-
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a founding editor of the Philippine Natural Resources Law
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Notes

1 Chapin, 2004; NGOs " responses in WorldWatch
Jan, 2005; Colchester, 2001; Dowie forthcom-
ing; Geisler, 2003; Ngowi, 2006; Pacheco,
2006.

2 Wilshusen et al., 2002, Ferreira, 2004.
3 Springer and Alcorn, 2007.
4 Examples are drawn from literature and thirty

years experience in the field around the world.
People in the field (conservation and other NGO
workers, rural people, government workers,
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12
13
14
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donor employees) are open in talking about
the problems they face and their actions in
response to those problems. We do not cite in-
dividuals, as we do not want to cause them any
inconvenience. Oral information about the situ-
ation in the field is more reliable than written
reports, which are constrained and filtered by
internal organizational politics, donor demands
for success, and consultants/employees needs
to maintain their clients/jobs. The objective of
the paper is not to seek responses regarding
specific "slippage” examples, but rather to en-
courage constructive discussion and debate in a
milieu of high-level meeting tables where these
human rights concerns have too often been
side-lined, disregarded or discredited.

Indigenous and tribal peoples, as defined by
ILO Convention No. 169, self-identify them-
selves as “peoples”— societies with their own
languages, customs, and identities. They have
prior rights to territories. The term tribal was
included in ILO 169 to cover a social situation of
discrimination and marginalization, rather than
basing it on length of residence/use of an area.
See Tolei and Swepston, 1996.

An anonymous source working for a European
development agency noted that the words “en-
vironmental” and “conservation™ have become
associated with anti-poor and elitist agendas,
and hence were not being included in new pro-
grams; also c.f., Adamson, 2007.

Draulans and van K., 2002.
Wunder, 2006.
c.f., Lynch and Maggio, 2002.

An exception would be Amnesty International’s
partnership with Sierra Club to protect HR of lo-
cal conservation activists. Survival International
responds to others” complaints about HR viola-
tions in protected areas. EarthRights supports
grassroots action on environmental justice is-
sues. Native Solutions to Conservation Refugees
raises global public awareness of HR violations
related to conservation.

In many countries, rural social justice activists
have links to religions that encourage people
not to be indifferent to injustice. In Central
America and Philippines, for example, the Cath-
olic Church has used its institutional strengths
to support local people in their struggle for hu-
man rights reforms.

Sanderson, 2002.
Cavanagh, 2004.

Conservation is an ongoing process and there
are constant changes in site situations. In some
illustrative cases, there may have been changes
at the site since the situation was reported or
observed, but the point for discussion in this
paper is that these negative situations have
arisen and will very continue to arise unless
there are reforms. Likewise the positive mo-
ments illustrated in this paper may have led to
more positive effects, or may have been coun-
tered by other actions.

Veit et al., 2007.
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Emerton et al., 2006.
Bray and Anderson, 2005.
Bruner et al., 2004, Emerton et al., 2006.

For example, in 2006, US Foreign Assistance
Act Section 576 provided $165 million in Devel-
opment Assistance for biodiversity programs.
See also Molnar et al., 2004.

E.g, Defensores in Sierra de las Minas, Guate-
mala; various NGOs in Africa— Draulans & van
K., 2002.

Igoe, 2006.
Khare and Bray, 2004.

c.f., Sidoti, 2003; Sub-Commission on the
Promotion and Protection of Human Rights,
Fifty-fifth session, 2003/14. The Social Forum of
UNHCHR, http://www.unhchr.ch/html/menu2/2/
sforum04/res2003-14.doc

Ford Foundation supports the Poverty and Con-
servation Learning Group at IIED to explore the
linkages between poverty and protected areas.
http://www.povertyandconservation/informa-
tion//en

Figari, 2006.
Alcorn et al., 2005; Van Cott, 2002.

Bolivian President Evo Morales "nationalized"
protected areas in 2006, in response to con-
cerns that international NGOs were ignoring
human rights and communities' concerns in and
around protected areas, Cingolani, 2006; for
debate and discussion see http://www.redesma.
org/estadisticas.php

A study of donor relations to indigenous orga-
nizations in Latin America is underway by the
Center for Support of Native Lands, Arlington,
VA.

Adamson, 2007.

The Human Rights Based Approach to Develop-
ment Cooperation: Towards a common un-
derstanding among UN Agencies, adopted by
UN Development group in 2003— cited in UN
Permanent Forum on Indigenous Issues 2005.

See, for example, Oxfam, 2005.

The Bill of Rights appended to the US Constitu-
tion, for example, protects human rights.

Conventions are hard law instruments that bind
the signers to develop and implement domestic
law to implement the general principles/stan-
dards of the convention. Relevant conventions
include: International Covenant on Civil &
Political Rights; International Convention on the
Elimination of All Forms of Racial Discrimina-
tion; International Convention on Torture and
Other Cruel, Inhuman or Degrading Treatment
or Punishment; International Convenant on
Economic, Social and Cultural Rights; Interna-
tional Labor Organization (ILO) Convention No.
169 Concerning Indigenous and Tribal Peoples
in Independent Countries; European (Aarhus)
Convention on Access to Information, Public
Participation in Decision-Making, and Access to
Justice in Environmental Matters; The African
Charter on Human and Peoples Rights and

the Latin American, European, and American
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regional Charters, associated with their own
processes and mechanisms; and Conservation
on Biological Diversity (CBD) Article 8(j), Article
10 c.

34 e.g. in response to a Nicaraguan case of Awas
Tingi, the Inter-American Court recently ruled
that the American Convention on Human Rights,
Article 21 section on property rights extends to
protect traditional indigenous tenure even when
tenure is not authorized by the state, Pasqual-
ucci, 2006.

35 More information can be found in the ILO News-
letter, April 2005, The ILO and Indigenous &
Tribal Peoples.

36 Policy is general normative guidance that is
legally unenforceable and nonbinding unless
linked to law.

37 Among the relevant soft law Declarations are:
UN Universal Declaration of Human Rights
(UDHR); Draft Declaration on Rights of Indig-
enous Peoples; InterAmerican Draft Declara-
tion on the Rights of Indigenous Peoples; Draft
Declaration of Principles on Human Rights and
the Environment; and the Belem Declaration for
the Protection of Isolated Indigenous Peoples.
See Lynch and Maggio, 2002, for elaboration
of definitions and more examples of relevant

policy, soft law and hard law.

38 United Nations Economic and Social Council,
2006.

39 In 2004, the World Conservation Congress
passed a weak resolution on “conserving nature
and reducing poverty by linking human rights
and the environment” indicating that the IUCN
Commission on Environmental Law (CEL) was
to establish an Environmental Law and Human
Rights Specialist Group to provide future World
Conservation Congresses with a summary of
relevant developments in human rights law and
litigation, but not directing that any concrete
action be taken on the information thus gath-
ered.

40 Framing the issues and actions around stake-
holders focuses on stakes instead of rights, as
a Mohawk representative complained publicly
over ten years ago— anyone who comes “to
the table ™ with a T-bone steak in hand is a
stakeholder—i.e., the rights of local poor people
are not treated with priority, but rather the big
oil companies and other sectors who come with
money and power are given seats at the nego-
tiation and decision-making table when claimed
stakes are privileged over prior rights. This is
not to say that stakeholders should be ignored,
but duty bearers should encourage use of a
“seating” framework that first and foremost
supports rights-holders to claim and exercise
their rights.

41 Emerton et al., 2006.
42 Alcorn, 2005.

43 False actions are actions that appear to respond
to issues without taking real action; c.f., end-
note 37 above.

44 Chapeskie, 1995.
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Alcorn, 1997.

Brockington et al., 2005. The African Commis-
sion on Human and Peoples Rights has recom-
mended that in Africa, the term “indigenous” be
applied to the structurally subordinate posi-
tion of hunter-gatherers and pastoralists. The
largest group are the pastoralists; Ethiopia has
7-8 million pastoralists, Kenya has 6 million,
and Tanzania approximately 3.7 million, Tomei,
2005.

Geisler, 2002; Geissler and de Sousa, 2001;
Geissler, 2003.

Dowie, 2006.

Dowie, 2006.
Schmidt-Soltau, 2005.
Colchester, 2001.
Hitchcock, 2005.
Schmidt-Soltau, 2005.
Schmidt-Soltau, 2006.
Schmidt-Soltau, 2005.
Crocombe, 1971.
Schlager and Ostrom, 1992.
Veit et al., 2006.

Lynch and Alcorn, 1994.

For a source on background for this distinction,
please see http://www.iucn.org/themes/wcpa/
theme/categories/summit/papers/papers/Gov-
ernancepaper4.pdf

Sec. 4, RA 7586, Philippine National Integrated
Protected Areas Systems Law, 1992,

The global profile of the human rights issues of
tiger protection policies has expanded in recent
years, even serving as key story elements in
bestselling popular novels, c.f. Ghosh, 2004.

Kothari and Pathak, 2006; Anonymous, 2006.

Anonymous personal communication to JBA,
2005.

In response to the violation of indigenous rights
through land sales, Argentina showed inter-
national leadership on this issue by recently
passing an emergency national law stopping all
forced resettlement, including those brought
about by land sales, and demanding that all
states develop mechanisms for evaluating
indigenous land claims. El Senado y Camara de
Diputados de la Nacion, 112-S-06 OD 1301 2/.

Clough-Riquelme et al., 1999, Alcorn et al.,
2005.

http://www.nature.org/wherewework/south-
america/paraguay/work/art5110.html

Semino et al., 2006; see also Notario, 2006 and
USAID/Paraguay operational plan, 2006.

In worst case scenarios, NGOs can be drawn
into situations where funding for land purchase
(or other direct project funding) feeds creative
diversion of funds within national circles of
power, and NGOs can be quietly pressured to
accept this as the price of collaboration. Like-
wise, when tax free status is granted to a park
management concession expecting significant
revenues, as when safari or other business



Conservatipn and Human Rights

70
71
72
73

74
75
76
77
78

79
80
81

82

83
84
85

86

87

88

89
90
91
92

93

126

deals such as gasoline concessions are granted
by governments, the actors are in danger of
entering side-deals that support rule of power
over rule of law. A discussion of the indirect

HR impacts related to the acceptance of these
“transaction costs” of doing conservation busi-
ness in corrupt circles is beyond the scope of
this paper. See Baker, 2005 for general reflec-
tion on this problem.

Turton, 2006.

Oviedo et al., 2000.

Dowie, 2005.

A typical international conservation document’s
choice of language in aspects relating to people
can be found on the UNEP-WCMC Protected
Areas Programme website, c.f., description of
Salonga National Park in DRC.

Brackelaire, 2006.

Lynch and Harwell et al., 2002.

WWEF, 2004.

Fidrus, 2006; Farid, 2003; Lystiani, 2004.
Anonymous personal communication to JBA,
2006.

Anonymous personal communications to JBA;
Steenkamp et al., 2006.

Anonymous personal communication to JBA,
2005.
http://www.nature.org/wherewework/south-
america/paraguay/work/art5109.html

World Parks Congress, Resolution BECW-
CC3.103, Congress reference CGR.REC026. The
Biosphere Reserve of the Chaco and indigenous
peoples, 2004.

Springer and Alcorn, 2007.

ARPA and Amazoniar projects, USAID/Brazil.
Sudrajat, 2006. Resulting Law No. 6, 2007 for
the first time in Indonesian history provides
long term tenure, up to 35 years, renewable,
by local community co-managers of parks and
protected areas, together with village forests,
and social forestry managers.

As proposed in World Parks Congress and World
Conservation Congress in 2004, Johnson and
Pansky, 2005.

Anonymous personal communication to JBA,
2007.

Personal communication to JBA from FENEMAD
indigenous peoples federation of Madre de Dios,
2005.

Colchester, 2006.

ICMM, 2006.

ICMM, 2006.

We participated in quiet, effective efforts while
working with WWF and USAID in Indonesia, but
the efforts were effective precisely because they
were, and remain, off the record at very high
political levels. Opportunities for quiet action
abound if conservation NGOs are willing to use
political capital to protect HR.

Singh et al., 2002.

94 Rao and Prasad, 2000.

95 Anonymous personal communication to JBA,
2005.

96 Committee on the Elimination of Racial Discrimi-
nation, 2002.

97 Hitchcock, 2005.

98 Motseta, 2006.

99 c.f, Perault et al., 2007.

100 Substantive and methodological issues related
to FPIC have been explored in “Standard Set-
ting: Legal Commentary on the concept of free,
prior and informed consent, working paper for

the Commission on Human Rights, E/CN.4/
Sub.2/AC.4/2005/WP.1

101 “An Overview of the Principle of Free, Prior and
Informed Consent and Indigenous Peoples in In-
ternational and Domestic Law and Practices” UN
Workshop on Free, Prior and Informed Consent,
PFII/2004/WS.2/8, http://www.un.org/esa/
socdev/unpfii/documents/workshop_FPIC_ta-
mang.doc .

102 Commission on Human Rights, 2005.

103 ICMM, 2006.

104 IUCN, 2005.

105 Contreras-Hermosilla, 2005.

106 MacKay, 2002.

107 Fabricius and d.Wet, 2002; Steenkamp and Uhr
2000; R.Witter personal communication to JBA,
2006.

108 International Alliance of Indigenous Peoples
Discussion Paper on FPIC and Traditional Forest
Related Knowledge (TFRK), UNFF4 .

109 Sec. 13, RA 7586, 1992, Philippine National
Integrated Protected Areas System Act.

110 BioSoc, 2006.

111 Down To Earth et al., 2005.
112 Springer and Alcorn, 2007.
113 WWF, 2004.

114 DANIDA, 2004.

115 Tomei, 2005.

116 c.f., Dillon et al., 2006; Figari, 2006, see also
http://www.transparency.org .

117 Theis, 2003.

118 Social settings and institutional systems are the
“"bad barrels™ where human rights failures oc-
cur— Warzo, 2006; Zimbardo, 2006.
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The right to know and the right to speak—
Citizens’ Advisory Councils exercise oversight of
petroleum-related risks in Alaska

Richard Steiner

Abstract. Public involvement is critical in creating an equitable, democratic, and environmen-
tally sound paradigm for petroleum development. This paper discusses two major and inter-
related concepts in this regard— government transparency and informed public participation.
The first part of the paper outlines the ethical and historic context for government transpar-
ency, and discusses several legal instruments of transparency in the U.S.— the Freedom of
Information Act, the Privacy Act, Open Meetings acts and "Sunshine" laws, "Whistleblower™"
protections, state information access statutes, and conflict of interest / financial disclosure
laws. The second part focuses on a mechanism to provide informed public oversight of pe-
troleum development— Regional Citizens’ Advisory Councils (RCACs). The two RCACs es-
tablished in Alaska subsequent to the Exxon Valdez oil spill in 1989 have essentially become
the "eyes, ears, and voice" for local citizens on oil issues. They are well funded (about $3
million/yr. from the oil industry), have access to oil facilities, independence, and broad rep-
resentation from citizen groups within the region impacted by oil operations. The groups
give local citizens a formalized, direct voice in the corporate and governmental decisions that
affect them and their communities. They are comprised of a Board of Directors, a paid staff,
and several technical committees. They meet quarterly, review and comment on industry
and government operations, and conduct their own independent research to support their
policy recommendations. Their recommendations are non-binding, but the RCACs have been
responsible for remarkable improvement in the relationship between the oil industry, gov-
ernment, and the public. The paper recommends that all nations establish mechanisms for
government transparency, and citizen oversight councils for petroleum sectors. It is proposed
here that the scope and structure of new citizens’ councils be broader than those in the U.S.,
to include all aspects of oil and gas development— permitting, exploration, production, trans-
portation, revenue collection, environmental compliance, etc. Funding should come either
from the oil industry (preferably as an endowment), or from government oil revenues.

led to social, economic, and environ-

Petroleum development presents
societies with both opportunity and
risk— a double-edged sword. While the
development of reserves can bring so-
cioeconomic benefits, it will also bring
with it a constellation of negative im-
pacts. Thus, the public policy challenge
is to maximize the positive impacts and
minimize the negative impacts.

Throughout the 20%" century, oil de-

velopment has helped some societies
become more prosperous, but in others

140

mental decay. Due to its unusual ability
to cause problems, a former oil minis-
ter in Venezuela called oil "the devil's
excrement". Although the history of oil
and gas development around the world
is rife with poorly planned and operated
fields, reckless corporate behavior, en-
vironmental degradation, human rights
abuses, and corruption, this history
need not repeat itself. And as some
geologists estimate that humanity has
used about half of the commercially
recoverable oil on Earth (about 1 tril-
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Picture 1. The Trans-Alaska Pipeline,
stretching across 800 miles of Alaska from
the Arctic coast south to Valdez.
(Courtesy State of Alaska)

lion barrels), how we develop (deplete)
these remaining finite reserves is ex-
tremely important.

The challenge is to create a new para-
digm for oil and society— a new way of
doing business around the world that
will create a more equitable, democrat-
ic, and environmentally sound econom-
ics from petroleum. A central issue in
this new paradigm for oil is how the
public is involved. Qil development can
foster democratic governance or it can
destroy it.

Two of the fundamental principles of
democracy are: 1. access to informa-
tion, or transparency; and 2. informed
public participation in governance. It is
important to distinguish between the
two principles. Transparency implies
simply that the public has easy access
to government and industry informa-
tion, and literally a "clear view" of what
government and industry are doing.
However, transparency does not neces-
sarily mean that the public has a for-
mal, active voice in the operations of
government and industry— the concept
of informed public participation. While
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transparency is passive— e.g informa-
tion is accessible— informed public
participation is active— there is capac-
ity to collect, synthesize, interpret, and
understand information, and the ca-
pacity therefor to formulate informed
opinions and to rationally influence

policy.

Although we have considerable govern-
ment transparency in the U.S. (through
legal instruments described below)

there exists a tragic

public interest and
toward serving the = petroleum policy.
industry. The les-

son is that transparency is a necessary
but not sufficient component of demo-
cratic governance. These two principles
must be developed together in order to
create stable, prosperous, sustainable
societies.

lack of informed = Although we
public involve- = have considerable
ment in petroleum EQMWWM&
policy. And in such a =
situation, vigilance = tmwmy in the
atrophies, compla- = U.S,, there gxists
cency thrives, and § ﬂtmgta [ﬂakpf'
government policy = med
drifts away from = be P“b”a

= nvolvement in

Government transparency—
the public right-to-know

The fundamental basis of democratic
governance is that the government
operates "by and for the people." As
stated in the U.S. Declaration of Inde-
pendence, governments derive "their
just powers from the consent of the
governed." The first amendment to the
U.S. Constitution recognizes both the
needs for an informed electorate as
well as the right to free self-expression
without fear of government repression.
Constitutional scholars interpret the

1st amendment such that the public's
"right-to-know" derives directly from
and is a fundamental necessity for the
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public's "right-to-speak" to be mean-
ingful and informed.

For democratic governance to work, its
citizens must have an active voice in all
the affairs of their government, and to

e = have such voice they
The public's n'ghb-i must be informed
W“WW'”"W‘E about the workings
dlrtotig ﬁam and = of their government.
ZSRﬁlMRMW[E Thus, it is a funda-

massitgﬁrthz: mental responsibility

of any democratic

P“blfafs 'ﬂ'ghté government to pro-
to-speak” to be = vide free and open
meanin ?ﬁ‘“md; access to govern-
‘n , = ment information,
fb * = and allow for the

active advocacy of public interests with
such information.

Regarding the critical importance of
the public's right to know, one of the
fathers of American democracy, Thom-
as Jefferson, once wrote: Whenever
the people are well informed, they can
be trusted with their own government.

As citizens make the ultimate decisions
regarding who will govern them and
how they will govern, they must know
what is going on in government. And
while it is recognized that certain types
of information can be kept secret (e.g.
national defense, trade secrets, etc.),
Thomas Emerson pointed out in "The
Dangers of State Secrecy" that: As a
general proposition, secrecy in a demo-
cratic society is a source of illegitimate
power.!

Emerson suggested that withholding of
information by any part of the govern-
ment is wrong for the following reasons:
p Itis in direct conflict with demo-
cratic principles of decision making,

» It is unjust and morally wrong, just
as when due process with access to
all relevant information is denied an
individual by the judicial system;

» To the extent that information is
withheld from a citizen, the basis
of government control over him
becomes coercion, not persua-
sion— the citizen is given no ratio-
nal ground for analyzing a decision,
but must submit to it by force;

P Secrecy is politically unwise, as it
leads not to support but to disaffec-
tion— concealment of information
leads to anxiety, fear, and extrem-
ism;

P Secrecy undermines confidence in
government and produces a cred-
ibility gap.

The former director of the Associated

Press, Kent Cooper, suggested that

government secrecy was ultimately

self-defeating because:

» confidence and loyalty thrive where
people have the right to know.

Picture 2. The Trans Alaska Pipeline System

marine terminal in Valdez Alaska, where over
15 billion barrels of oil have been loaded onto
tankers for shipment south to market since its
opening in 1977. (Courtesy State of Alaska)

and that no rational choice by citi-
zens can be made in the absence of
information;
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P patriotism springs from the people's
own convictions, based not upon
government propaganda but on full
information on all sides of every
question.

P government power, backed by an
informed citizenry, is unassailable,
because through full availability
to the news, an equal partnership
between the government and the
individual is established, based
upon respect for the latter's right to
know.

Instruments of government
transparency in the U.S.

Freedom of Information Act (FOIA)

To counteract the tendency toward
government secrecy in the U.S., the
Freedom of Information Act (FOIA)
was signed into law on July 4, 1966.
The Act requires that "each agency, on
request for identifiable records...shall
make the records promptly available
to any person." FOIA defines a public
record as any record retained by any
government body, including any docu-
ment presented to any government
body by any government or non-gov-
ernment body. The Act was amended
in 1974 and again in 1995 to make

it quicker, easier, more efficient and
cheaper to access government infor-
mation. In 1996, Congress passed
"Electronic FOIA" to include electronic
records.

FOIA provides the public access to files
of federal executive agencies, and pro-
vides: that disclosure is the rule, not
the exception; that all individuals have
equal rights of access; that the burden
shall be on the government to justify
withholding of a document, not on the
person who requests it; that individuals
improperly denied access to documents
have a right to seek injunctive relief in
the courts; that there be a change in
Government policy and attitude— to-
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ward openness.? When FOIA became
law, the U.S. Attorney General com-
mented that "nothing so diminishes

democracy as secrecy."

To file a FOIA request, a citizen must
identify the proper agency, cite specific
documents and/or topics, and demon-
strate that releasing the material is in
the public interest. FOIA allows docu-
ments to be withheld only for reasons
provided by nine exemptions as fol-
low: 1. national defense and foreign
policy, 2. internal (personnel) rules, 3.
exemption by another statute, 4. trade
secrets, 5. internal records (that would
not otherwise be available in litigation),
6. personal privacy, 7. law enforce-
ment, 8. financial regulation, and 9.
petroleum information (maps, geologi-
cal information, etc.).

Some 26 nations have passed similar
information access laws in the past
10 years— Japan, Thailand, Bulgaria,
the U.K., South Africa, etc. The U.S.
government receives over 2.5 million
FOIA requests / yr., and spends about
$250 million / year (about $1 / per
U.S. citizen) in implementing the act.
While some argue that this is exces-
sive and unnecessary, citizen advo-
cates counter that this is simply the
cost a free nation must pay for gov-
ernment accountability.

The Privacy Act

The 1974 Privacy Act allows citizens to
know what government agency records
are kept on them; to read, correct, or
append information in such files; and to
prevent use of such files for other than
their original purpose. The Act places
restrictions on agencies on the sorts of
information they can collect on private
individuals, and in which such informa-
tion can and cannot be communicated
within and outside of government.
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Picture 3. The Exxon Valdez lies crippled
at anchor in April 1989 after spilling over
11 million gallons of oil into Alaska's
Prince William Sound.

(Courtesy State of Alaska)

Open Meetings, or "Sunshine"”
Laws

"Sunshine" laws were named as such
from a former U.S. Supreme Court
Justice who stated that "sunshine is
the best disinfectant." The 1972 Fed-
eral Advisory Committee Act grew out
of the desire of consumer groups for
access to advisory group meetings
between industry and federal agen-
cies heretofore closed to the public. It
requires prior notice of meetings to be
published in the Federal Register, and
that minutes and records be kept of
the meetings. And, the "Government
in the Sunshine Act " went into effect
in 1977, requiring about 50 federal
agencies to hold their meetings in
public, with 10 exemptions similar to
those found in FOIA. But even if un-
der the exemptions an agency meet-
ing may be closed, the Act requires
records be kept— transcripts, record-
ings, minutes, etc.— that "fully and
completely describe all matters dis-
cussed." The records of closed meet-
ings may be subject to later disclosure
through FOIA.
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"Whistleblower" protections

The unauthorized leaking of informa-
tion from government agencies, if it is
to the public and in the public inter-
est, is also protected to some extent
by the Civil Service Reform Act (CSRA)
of 1978. The Act is intended to pro-
tect from administrative retaliation a
civil servant who discloses information
(other than classified) which he/she
believes shows "a violation of any law,
rule, or regulation”, or "mismanage-
ment, a gross waste of funds, an abuse
of authority, or a substantial and spe-
cific danger to public health or safety."

State Information Access laws

All states in the U.S. also have Public
Records Acts and Open Meetings Acts,
as counterparts to federal FOIA and
"Sunshine" laws. The state statutes,
patterned in parallel to the federal stat-
utes, are intended to make state and
local government business as open and
transparent as possible.

Conflict of Interest/ Financial
Disclosure laws

In order for the public to rationally
decide whether a government official
may have a conflict of interest regard-
ing a particular policy issue, federal
and state governments have enacted
financial disclosure laws applicable for
certain government officials. These
generally require people running for
an elected office and those appointed
to senior government positions (Con-
gress, President, Governor, Legisla-
ture, cabinet posts, commissioners,
etc.) to report campaign contributions,
financial assets, etc., so that the citi-
zenry can see who is giving money to
whom. Such financial disclosure re-
quirements provide a disincentive to
corruption.

[Note: The September 11, 2001 terror
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attacks on the U.S. lead to a significant
reassessment of the U.S. government
posture toward the collection and re-
lease of information. In general, the
government expanded its abilities for
collection of information and restricted
the public's ability to access informa-
tion.]

Informed public participation

Even in long-established democracies
the relationship between government,
industry, and the public is problem-
atic and often fails to serve the com-
mon public interest. Although govern-
ment agencies and legislative bodies
are legally obligated to operate in the
interest of the public, many regula-
tory agencies are too closely tied to the
industries they regulate to provide ef-
fective oversight. Regulation and legis-

3. 3 o ¥ A <

Picture 4. Crude oil spilled by the Exxon
Valdez spread over 15,000 km2 of Alas-
ka's coastal ocean, and oiled over 1,500
km of coastline. The spill became the
most ecologically damaging oil spill in his-
tory. (Courtesy State of Alaska)

lation in such a symbiotic environment
tends to favor industry at the expense
of the environment, social justice,

and economic justice. Our ideal of a
well-informed, participatory public, a
government always receptive to public
concerns, and a cooperative industry all
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working to protect the public interest
is in fact far from the actual practice of
democracy.

Regional Citizens’ Advisory
Councils— a model for public
oversight of the oil industry

To create a more equitable, transpar-
ent, and truly participatory process for
important civil society activities such as
oil and gas development, it is necessary
to establish a well funded, empowered,
and independent citizens’ organiza-

tion to provide oversight. The Regional
Citizens’ Advisory Councils (RCACs) in
Alaska represent such an initiative.

Prior to the 1989 Exxon Valdez oil spill
disaster in Alaska, the oil companies
and the state and federal governments
conducted their business largely "out-
of-sight / out-of-mind" of the public.
With the Exxon Valdez Oil Spill, the
political dynamic took a dramatic shift
in response to an outraged local pub-
lic. Shortly after the spill, the Alyeska
Pipeline Service Company owners (a
consortium of BP, ARCO, Exxon, Mobil,
Amerada Hess, Phillips, and Unocal)
agreed to citizen demands to establish
a citizens’ oversight council. To back
up oil company promises to fund and
cooperate with this new citizens group,
the federal Qil Pollution Act of 1990
(OPA 90) mandated the establishment
of two national demonstration RCACs
in Alaska—one in Prince William Sound,
and the other in Cook Inlet. [ OPA 90
was the federal government's response
to the Exxon Valdez spill, and in addi-
tion to the RCACs, it also mandated the
phase-in of double-hulled oil tankers

in U.S. waters, stricter liability provi-
sions, the establishment of an Oil Spill
Liability Trust Fund, and more stringent
safety protocols for tanker crews.]

In the OPA 90 RCAC provision, the
U.S. Congress noted that "the pres-
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ent system of regulation and oversight
of crude oil terminals in the United
States has degenerated into a process
of continual mistrust and confronta-
tion." and "only when local citizens are
involved in the process will the trust
develop that is necessary to change
the present system from confrontation
to consensus."

In December 1989, the Prince William
Sound (PWS) RCAC was incorporated
as a nonprofit corporation, and in
February 1990, it entered into a con-
tract with the pipeline owner, Alyeska.3
Through the negotiated contract, Aly-
eska agreed to provide four things to
the PWS RCAC: $2 million in annual
funding, adjusted for inflation; absolute
independence from Alyeska; access

to Alyeska facilities; and that the con-
tract would continue "for as long as oil
flowed through the pipeline".® The Cook
Inlet RCAC was incorporated in Decem-
ber 1990, and entered into a contract
with a consortium of oil companies and
tanker operators in its region—Cook
Inlet Pipeline Co., Kenai Pipeline Co.,
Phillips Petroleum, Tesoro Alaska Pe-

Picture 5. Commercial fishing, the eco-
nomic mainstay of coastal Alaska, was
shut down by the oil spill, and has not
fully recovered today 18 year later.
(Courtesy State of Alaska)
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Cross Timbers—with an annual funding
level of approximately $600,000.4

Structure and function of an
RCAC— the Prince William Sound,
Alaska model

These RCACs provide citizens an ad-
visory role in oil issues in the region,
monitor impacts, review spill preven-
tion and response plans, and recom-
mend continual improvements in the
system. The concept is to give local
citizens a direct voice in the corporate
and governmental decisions that af-
fect them and their communities. The
group is the primary conduit through
which government and industry com-
municate to the public on oil issues.

In a real sense, the RCAC has become
"the eyes, ears, and voice" for the local
public on oil issues. The public relies
on the RCACs to safeguard its interests
and assure transparency in industry
and government. This is a novel, and
indeed experimental effort. Among
RCACs, the Prince William Sound RCAC
(PWS RCAQ) is the largest. The PWS
RCAC has three main structural compo-
nents: the board of directors, the staff,
and the committees:

Board of Directors: consists of 19
members representing the commu-
nities and major citizen constituen-
cies affected by the Exxon Valdez Oil
Spill—commercial fishing, Alaska Na-
tives, aquaculture, conservation, rec-
reation, cities, villages, and tourism.
Board members are chosen by their
respective institutions, and are thus
ultimately accountable to the institution
they represent. Both the Prince William
Sound RCAC and the Cook Inlet RCAC
(with a 13-member board) have sev-
eral ex-officio, non-voting board mem-
bers representing the relevant state
and federal agencies.

All board members are volunteers,
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receiving no financial compensation
other than for travel expenses to attend
meetings and other events (the com-
pensation issue may need to be recon-
sidered in the emerging democracies in
order to attract the best possible people
to serve on citizen councils). The RCAC
Board of Directors meets at least four
times a year, and at each meeting, rep-
resentatives of industry and government
report on their issues of concern and
operations and hear from the citizens
regarding issues of importance to them.
This regular interchange provides a line
of communication vital to the interest of
each constituency, and results in a con-
structive climate for problem solving.

The board is responsible for allocating
the annual budget. The PWS RCAC has
an annual budget that has averaged
about $3 million (FY 2003 was $3.2
million) of which on average about 38
percent ($1.14 million/yr.) is devoted
to staff, 33 percent ($1 million/yr.) for
contracts and research, and 29 per-
cent ($860,000) to office rent, sup-
plies, equipment, and audits. An annual
audit of all finances is conducted and
approved. The U.S. Coast Guard also
conducts an annual recertification of
the group as being in compliance with
the terms of OPA 90. All of the RCAC's
work is open to the public on whose
behalf it operates, and interested
citizens can attend and provide public
comment as well. These checks and
balances provide a high level of integ-
rity and credibility to the process.

Staff: The day-to-day activity of the
PWS RCAC is the responsibility of a
paid staff of 18, located in two offices—
one in Anchorage, where Alyeska head-
quarters are located; and the other in
Valdez, where the pipeline terminal is
located. Staffing includes an executive
director, two deputy directors, public
information manager, community liai-
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son, finance manager, seven project
managers, and administrative assis-
tance (The Cook Inlet RCAC has a staff
of six). The staff serves at the pleasure
of the Council's executive director.

Committees: Much of the council's work
is conducted by four technical commit-
tees, each with a dedicated staff liai-
son: Oil Spill Prevention and Response;
Terminal Operations and Environmental
Monitoring; Port Operations and Vessel
Traffic Systems; and Scientific Advi-
sory. These volunteer committees are
appointed based on expertise, interest,
and willingness to serve. The commit-
tees meet regularly to discuss any and
all issues within their purview, draft
and recommend policy actions to the
RCAC Board, and conduct research ap-
proved and financed by the Board. The
Cook Inlet RCAC has three committees:
Environmental Monitoring; Prevention,
Response, Operations, and Safety; and
Educational Outreach.

Responsibilities: The work of the coun-
cil is multifaceted. The broad mission
is to organize citizens to promote the
environmentally safe operation of the
Alyeska Pipeline Service Company ter-
minal in Valdez and the oil tankers that
use it. Within this mission, the council
reviews and submits written comments
on operations of the pipeline terminal
and tankers. This oversight, review,
comment, and recommendation can
cover state and federal legislation, reg-
ulations and permits, industry policy
and procedure, and so on.

At the request of its committees, the
RCAC commissions independent scien-
tific studies and reports on relevant is-
sues to the public, the media, govern-
ment agencies, legislative bodies, and
the industry. This research often forms
the basis of policy recommendations.
Conducted jointly with government
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and industry, this research has fos-
tered a more cooperative spirit among
these groups, minimizing conflict and
contention. The RCAC

the initial relation-
ship between these

Not’s“’)bn:dngly’g monitors and plays an
the Initial = active role in all spill
relationship = drills and exercises,
between, eltizens’= and recommends im-
= provements in post-
WM[L“ZME drill debriefing.
the oll industry -
was somewhat = Not surprisingly,

distrustfid, but

graduatly ng citizens’ councils and

aynamic and = the oil industry was
somewhat distrustful,
but gradually became
dynamic and effective.

3

RCAC successes

The recommendations of the RCAC are
non-binding, and government regula-
tors and industry do not always take
the council's advice. Yet many recom-
mendations are adopted because of the
thorough research and vetting facili-
tated by the council's public/industry/
government framework that provides
regular meetings to discuss research
objectives, methodologies and results.

The successes of the PWS RCAC at-
test to the sort of cooperative problem
solving that can be accomplished with
genuine, informed public participation.
Overall, the citizens’ council has been
a primary driver in the improvement
of the system for oil transportation
through Prince William Sound, making
it arguably the safest system anywhere
in the world. The following are some
of the more significant improvements
that the RCAC either recommended or
played a pivotal role in:
» Deployment of powerful, maneuver-
able tugs to escort all outbound,
laden tankers

P Monitoring the compliance with
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phase-in requirements for double-
hull tankers

» Installation of ice-detecting radar to
warn of iceberg hazards in the ship-
ping lanes

» Development of nearshore spill re-
sponse strategies and contingencies

» Improved Vessel Traffic System
(VTS) surveillance of all tankers in
the system

P More stringent weather restrictions
and speed limits for tanker traffic

» More stringent tanker inspection, in
Alaska and beyond

» Advocacy for better government
oversight, more personnel, and more
funding

» Deployment of weather buoys along
the shipping lanes for real-time
weather

» Improved spill contingency plans,
response equipment, and training

» Improved understanding of com-
munity impacts from technological
disasters

» Conducted comprehensive envi-
ronmental monitoring to assess oil
impacts

P Pioneered the control of ballast wa-
ter treatment to control exotic spe-
cies

» The construction of a Vapor Control
System to capture volatile hydrocar-
bon vapors released during tanker
loading

» Improved fire prevention and re-
sponse capability at terminal and on
tankers

An official U.S. government review in
1993 of the two Alaska "demonstra-
tion" RCAC programs concluded that:
“The demonstration programs have
substantially increased the level of citi-
zens’ involvement with the oil industry
and with government regulators in the
environmental oversight of oil terminal
and tanker operations. Through vari-
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ous projects and activities, the citizen
councils have provided extensive input
into matters such as oil-spill contin-
gency plans, tanker navigation and
escort procedures, and oil terminal
operations. Industry and government
officials acknowledge that many of the
councils' projects and activities have
been helpful.”

As described in the "RCAC Retrospec-
tive", there have been many important
lessons learned over the group's his-
tory.® Some lessons with relevance in
other regions are as follows:

» Cooperation works better than con-
frontation.

» Conflict is inherent, but common
ground is possible.

P Trust between citizens and indus-
try is difficult to establish and even
harder to maintain, but can be main-
tained by regular informal meetings.

P Sufficient funding is essential

P A citizens’ group can be independent
with industry funding with proper
safeguards.

» Agreeing on how to disagree reduces
conflict

P Logic and using science make pas-
sion persuasive

P It pays to acknowledge industry and
regulators when they act right

P All affected citizens should be repre-
sented on RCACs boards

» Board members do not have to be
technical experts

» Funding should not have strings at-
tached

» Advisory groups should be mandated
by state or federal statute

P A clear mission and identity should
be established early on

An overall lesson is that citizens are
clearly more effective if they have for-
mal relationships with those who make
decisions that affect them.
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Picture 6. The Prince William Sound
Regional Citizens’ Advisory Council was
established in 1989, giving voice to the
region's citizens in matters involving oil
transportation and spill prevention. The
Council sponsored a Risk Assessment,
which identified further safety measures
to be implemented.

(Courtesy State of Alaska)

The challenges and opportunities
for establishing RCACs

Given the obvious benefits to public
process regarding oil and gas issues

in the United States that have derived
from the establishment of these citi-
zens' councils, it is recommended that
the citizens and governments else-
where consider the establishment of
such groups as well. Although there
may be initial resistance to the con-
cept within industry, government, and
perhaps the public, none of this should
prove insurmountable. The importance
of these citizens’ councils is para-
mount—they are not government, they
are not industry, but they are estab-
lished and operated solely by and for
the citizens of the region.

Although other RCACs could have simi-
lar characteristics to those in existence
in the U.S., they should have a broader
scope of responsibility. These RCACs
could be empowered to provide over-
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sight on all aspects of petroleum de-
velopment in their region—permitting,
exploration, production, transporta-
tion, refining, public revenue collection,
risk management, and environmental
compliance. The RCACs should provide
oversight, advice, and advocacy on is-
sues such as the following: where to
allow petroleum development, rates of
reserve extraction, Best Available Tech-
nology (BAT) standards, accident pre-
vention and response preparedness, le-
gal liability, environmental monitoring,
regulatory reform, petroleum revenues
and taxes, and so on. They should have
a voice in the selection of export routes

RCACs have sufficient funding to do the
research that they feel is necessary,
greatly enhancing the justification for
their policy recommendations.

There are several possible avenues for
financial support:

» Direct funding by the petroleum in-
dustry: Funding could come directly
from the oil and gas companies and/
or their consortia (as in Alaska), but
must contain sufficient safeguards
against industry bias and control.
Industry funding would be best in
the form of an

and transportation methodologies. endowment from % The Internatipnal
With regard to the public collection and which the RCAC = miuancial
use of petroleum revenues, the RCACs could operate off =
should monitor and advise government the investment ;’W%MW
and the public on all industry financial earnings. = require companies
matters— revenues, costs, taxes, roy- » Financial institu- ;W[mg loans to
alties, etc. And, they should commis- tions requiring = sstablich m«dﬁmd
sion annual audits of both industry and the establish- = ih
government petroleum revenues. ment of RCACs = MW‘M eredtble
as a condition of = public participation
All major constituencies in the regions their loan: Lack- = 4s ﬂaondt’tfanaf
should be represented, with directors ing direct support Etheirlwm.

being democratically chosen by their
respective interest groups. The govern-
ment should agree to become coopera-
tive partners with these groups, granting
them access to information and delibera-
tions. The citizens’ councils should also
advocate strong public access statutes
similar to the United States FOIA, as
well as open meetings acts and other
public disclosure instruments.

Funding: Substantial and stable fund-
ing for such a group / groups is critical.
The budget should be commensurate
with the responsibilities of the new
RCACs, and include sufficient funds to
commission independent research and
technical reports as the RCACs deem
appropriate. If there is one thing that
distinguishes the RCAC concept from
other advisory structures, it is that the
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by the oil and gas

companies, the International Finan-
cial Institutions (IFIs) could require
companies receiving loans to es-
tablish and fund such independent,
credible public participation as a con-
dition of their loan. The IFIs could
stipulate what sort of audit, review
protocols, representation, and gov-
ernment and industry cooperation
must be put in place to ensure the
highest levels of integrity and effec-
tive action of the groups.

» Government support: The govern-
ments of the region could them-
selves establish and finance such
citizen participation from public
revenues derived from oil and gas
projects, thereby removing industry
from any direct role in the group's
budget.
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P Interim, start-up support from phil-
anthropic, non-governmental organi-
zations (NGOs): If none of the above
financial instruments is attainable in
the short-term, then the assistance
of an outside, philanthropic NGO
should be solicited. As the interim
RCACs prove themselves a wor-
thy mechanism for informed public
participation in the region, then their
funding should be picked up directly
by government or industry.

A concern often voiced regarding es-
tablishing RCACs in the emerging
democracies and other areas is that

of financial corruption. And although
the Alaska case is admittedly different,
its structural safeguards against cor-
ruption are applicable anywhere. The
RCACs commission annual financial
audits by independent firms and report
their results in their publicly available
annual reports. Both the U.S. Coast
Guard (the federal liaison agency) and
Alyeska (the contracting oil industry
body) have the right to conduct yearly
financial audits of the RCAC—and on
occasion avail themselves of this right.
Thus there are straightforward audit
and disclosure mechanisms that can
prevent corruption.

Another related concern regarding

the establishment of RCACs is pos-
sible industry co-option of the group.
While there is no absolute safeguard
against this tendency, the groups can
be designed to limit this threat. RCAC
members being accountable to their
respective institutions, together with
transparent activity, are the foremost
safeguards against co-option. As board
representatives have to report regu-
larly to their host institution, it is the
institution's responsibility to ensure
that its views and concerns are ad-
dressed. If an interest group feels its
RCAC representative is not working for
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their interests, they can correct or re-
place that representative. Importantly,
board appointments to an RCAC are
made by the represented groups them-
selves— not the host government or
industry. Ultimately, it is the citizens’
groups represented in an RCAC that
control the process— not government
or industry.

The other challenge to the RCAC con-
cept in some emerging democracies is
that of government persecution of citi-
zen activists. This is an extremely seri-
ous, fundamental problem that must
be addressed whenever and wherever
it occurs. Democratic governance de-
pends on the rights of citizens to free
speech and dissent. Governments that
fail to protect these rights must be
challenged to do so by the interna-
tional community. Democratic govern-
ments must have laws and regulations
in force to aggressively prosecute any
such actions against its citizens. The
establishment of RCACs may help some
governments that are wary of citizen
dissent come to value public attitudes
and insights.

Picture 7. As a result of citizen demands,
regular oil spill response drills are held,
using local fishing vessels.

(Courtesy State of Alaska)
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Conclusion— a new paradigm for
oil and society

In closing, it should be underscored
that the success of corporations in the
21t century will be measured not just
by their bottom-line profits, but also by
social and environmental responsibility,
citizen involvement, ethics, justice, and
honesty. Governments will be assessed
by how well they protect the rights and
interests of their citizens. In this re-
gard, citizen's involvement is critical.

All nations should establish instruments
of transparency and informed public
participation as outlined above. This
should include enactment of a Freedom
of Information Act (FOIA), Open Meet-
ings Act, Privacy Act, Whistleblower
protections, and Conflict of Interest /
Financial Disclosure laws for public of-
ficials. Further, petroleum producing
states should require the establishment
of Regional Citizen Advisory Councils
(RCACs) for a nation's petroleum sector,
to be funded either from government

Picture 8. After strong, well reasoned citi-
zen input, the oil tanker transport system
in Alaska is much safer than when the
Exxon Valdez occurred, and is arguably
one of the safest anywhere in the world.
The tanker in the background is outbound
with a load of oil, and has an escort tug.
(Courtesy State of Alaska)
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oil and gas revenues or from industry
itself. Citizens need to be involved in
the oversight of petroleum operations
that will affect their lives, and to do
this they will need an organization with
money, staff, authority, broad represen-
tation, and most of all, independence.

The establishment of RCACs would
provide an unprecedented level of
transparency and informed public
participation with regard to industrial
activities in fulfillment of the promise of
democratic governance— an important
prerequisite to achieving a prosperous,
equitable, just, and sustainable society.
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and Conservation Specialist for the University of Alaska
Marine Advisory Program, based in Anchorage, Alaska. His
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proposing Regional Citizens’ Advisory Councils. He has
published on a broad array of conservation topics including
oceans, fisheries, forests, macro-economic policy, endan-
gered species conservation, maritime issues, oil revenues,
citizen involvement and environmental democracy, war and
environment, global warming, the global environmental
crisis, and oil spill prevention. Prof. Steiner is a member of
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Reflections on integrating a rights-based approach
ln environment and development

Gina €. Castillo and Marjolein Brouwer®

Abstract. The article reflects on how Oxfam Novib, a development organisation, has inte-
grated a rights based approach (RBA) in its general work and mission of poverty eradication,
and what lessons can be learned by conservation actors. Although historically human rights,
development, and conservation have had a rather uncomfortable relationship, the authors
maintain that a rights based approach and sustainable use of natural resources are compat-
ible. An RBA to development seeks to transform the vicious cycle of poverty and marginali-
sation into a virtuous cycle in which people can seek the fulfilment of their rights from duty-
bearers. The authors describe how Oxfam Novib has situated its work on the use of natural
resources within the right to a sustainable livelihood. In practice, this means that at the local
level, an RBA to environmental programs begins with a thorough analysis of local realities,
and the inclusion of men and women in problem definition and proposal making. The analy-
sis of who is accountable and how the situation can be redressed then informs the choice of
strategies that can be used. Yet, many problems experienced at the local level are generated
at higher levels. Hence, for Oxfam Novib, an RBA to environment requires changing policies,
practices, beliefs and ideas, and building and reinforcing the capacity of rights holders and
duty bearers. Moreover, seeking a government’s responsibility for environment, poverty and
exclusion requires active citizenship. Responsibility for the environment calls for joint work
in mutual solidarity, as everyone has an obligation towards each other, the earth, and future

* The views expressed in this publication do not necessarily reflect those of Oxfam Novib or Oxfam International.
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generations. The article touches briefly on of the issue of trade offs between livelihood oppor-
tunities and sustainable use of natural resources. It acknowledges that this is an area where
more analytical work and cooperation between development actors and conservation needs
to occur if we are to ensure a healthy environment for all.

/A\ rights based approach (RBA) to
development is important for conser-
vation actors to understand not only
because of the links between conserva-
tion and development, but also be-
cause development organizations have
a breadth and depth of experience with
RBA that may exceed that in the con-
servation sector, and therefore devel-
opment organizations’ experience may
provide important lessons.

While presenting our reflections and
experiences, we will automatically
touch on issues of natural resources,
as both a RBA to development and
anti-poverty work focus on women and
men living in poverty. We posit that the
physical environment is central to their
well-being and livelihood practices. We
further maintain that a human rights
perspective on conservation issues of-
fers additional benefits and challenges
as compared with either conservation,
anti-poverty, or human rights perspec-
tives taken alone.

Before we begin, two caveats are in
order. Historically, there has been
discomfort between conservationists,
development practitioners and human
rights advocates. Some development
practitioners and human rights advo-
cates all too easily assume that, for
conservationists, resource conserva-
tion and wilderness preservation are
more important than people’s rights
and livelihood opportunities. Likewise,
environmentalists may distrust the
priority which human rights activists
are likely to accord to the human be-
ing over other species and ecological
processes: “If the established human
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Picture 1. The environment is central to
the well-being and livelihoods of women
and men living in poverty. A human rights
perspective on conservation offers ad-
ditional benefits and challenges as com-
pared with either conservation, anti-pov-
erty, or human rights perspectives taken
alone. (Courtesy Oxfam Novib)

rights to life, health, property, culture,
and decent living conditions are to be
fulfilled for the majority of the world
population rather than just a minority,
and if those rights are realized in the
pursuit of affluence rather than mod-
eration, than a rapid depletion of natu-
ral resources is a likely consequence.
An environmentalist may suspect

that there is a structural contradic-
tion between fulfilling existing rights
for a growing population and effective
protection of limited environmental
goods.” Obviously these are simplistic
generalisations but historically human
rights, development, and conserva-
tion have had a rather uncomfortable
relationship. This is unproductive and
there is much that all can learn from
exchanging experiences and working
together.

The second caveat is that we rec-
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ognise that the term environment is
notoriously ambiguous and restrict

%wmug/ Juman, = its meaning in this
. = paper to natural
rights, development, = resources in ru-

and conservation = ral areas as this is

have had a rather = Where Oxfam Novib
umﬁrtabte— has a<_:qU|red some
. experience. Our
relationship. This

intention is to raise
is umproductive = some general argu-

and theve s much = Ments about how
that all can learm RBA relates to the

conservation of nat-
rom exchanging

ural resources. Fur-
“P‘M and = thermore, we must
= stress that this is an
working together. - area where we have
much to learn about. As such, this
analysis does not in any way present
a model. What is presented here is
not necessarily the only way that RBA

to environment can be conceived and
implemented.

The first part of this article will give
an overview of how RBA and devel-
opment have come together. Subse-
quently, we will give a brief overview
of Oxfam Novib’s work. This will cen-
tre on presenting some of the lessons
we have learned in working with an
RBA. Finally, this article will present
the way in which Oxfam Novib has
addressed environment concerns.

We argue that a rights based ap-
proach and sustainable use of natural
resources are compatible. This en-
tails empowering people to challenge
power structures. Exercising rights is
best done in a world where women
and men have the power to decide
over their own lives and have a say in
decisions that affect their lives, where
the rule of law exists, where govern-
ments are accountable and where the
corporate sector acts socially respon-
sible.
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Introduction to rights and
development

Although for those who live in poverty
there is probably no distinction be-
tween ‘rights’ and ‘development’, hu-
man rights and development practition-
ers have worked rather independently.
Traditionally, NGOs that worked on hu-
man rights concentrated on the protec-
tion of civil and political rights, on the
basis of internationally agreed human
rights instruments and using language
of rights-holders and duty bearers.

By contrast, development actors pre-
dominantly focused on improving living
conditions and people’s empowerment,
advancing social, cultural and economic
rights in a pragmatic way and not nec-
essarily framed in rights language.

Yet, the link between rights and de-
velopment was reaffirmed in many
authoritative international statements:
the Charter of the United Nations (UN)
refers to an intrinsic link between de-
velopment and rights as do the twin
International Covenants on Economic,
Social and Cultural

Rights (1966) and - /i An RBA to de-

on Civil and Politi- = velgpiment, people

cal Rights (1966). Emlzemas holders
The UN Declara- =

tion on the Right g”f’ightsl who have
to Development is = @ el@im pnduty—
even more Compre- = holders, which in~
hensive in saying: =

“The right to devel- §dude commundtics,
opment is an alien- = governments at all
able human right = leviels, privite see-
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In the late 1980s, the worlds of devel-
opment and human rights converged.
With the fall of the Berlin wall, the
interdependence, indivisibility and

Oxfam Novib— a development
actor

Oxfam Novib is part of Oxfam Interna-
tional, an international group of inde-

interrelatedness of all human rights
(economic, social, cultural, civil and
political) could be reconfirmed at the
World Conference for Human Rights in
1993. Within the development commu-
nity, the topic of ‘human development’
gained ground, in which the well-be-
ing of the human person became the
benchmark rather than macro-eco-
nomic variables alone. People became
the subject and agents of development.
In an RBA to development, people are
seen as holders of rights, who have a
claim on duty-holders, which include
communities, governments at all levels,
private sector, civil society, and exter-
nal development partners.

pendent non-governmental organisa-
tions dedicated to fighting poverty and
related injustice around the world.3
The Oxfams believe that poverty and
powerlessness are avoidable and can
be eliminated by human action and
political will. In all of Oxfam'’s actions,
the ultimate goal is to enable people
to exercise their rights and manage
their own lives. The Oxfams maintain
that preventing and reversing dam-
age to the environment is essential in
achieving sustainable livelihoods. The
Oxfams support the work of more than
3000 counterparts in approximately
100 countries. They work together to
achieve greater impact by their collec-
tive efforts, as is illustrated in box 1.

Box 1. Sahelian cotton farmers in Cancun

As of the early 1980s hundreds of village-based farmers’ associations were founded in the Sahel
countries of West Africa. Intermediary NGOs, which invested in enhancing the organisational
capacities of the village associations, received subsequent support from Oxfam Novib. Realising
that local solutions were not sufficient, local groups of farmers, cattle owners, fishermen and
women in different parts of the Sahel started forming national federations. With the help of the
intermediary NGOs, they linked up with each other and formed regional unions. Meanwhile,
Oxfam Novib shifted its support from the intermediary NGOs to the farmers’ and other sectoral
associations and their federations. In 2000, Sahelian farmers’organisations set up a regional
farmers’ organisation, ROPPA (Réseau des Organisations Paysannes et des Producteurs Agricoles
de I'Afrigue de I'Ouest). ROPPA was a response to the negative effects of globalisation on
Sahelian cotton farmers whose income had dropped after the price of cotton fell on the world
market. Sahelian cotton farmers were now confronted with American and European government’s
subsidies to their own cotton farmers. In 2003, together with Oxfam International, ROPPA
defended the interests of Sahelian cotton farmers, at the WTO meeting in Cancun.

Source: Novib in Action

The mission of Oxfam Novib is ‘to pro-
mote a global society where the so-
cio-economic inequalities between rich
and poor are eradicated, where the
world’s prosperity is distributed more
justly and where people and sectors
of the population can learn about and
respect each other’s culture, while
working together on their develop-
ment on the basis of shared accounta-
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bility and mutual solidarity’. Operating
from one central office in The Hague,
Oxfam Novib works with civil society,
governments and the private sector
to halt poverty and injustice, believ-
ing that every member of this triangle
(Figure 1) has a role and responsibil-
ity to act.*

The Oxfams understand poverty to
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be a state of powerlessness in which
people are unable to exercise their
basic human rights or to control as-
pects of their lives. Human rights are
acquired at birth and belong to all hu-
man beings regardless of their colour,
ethnicity, gender, sexual orientation,
language, religion, etc. Human rights
apply to all people wherever they live.
The Oxfams believe that poverty is
almost always rooted in human ac-

= tion or inaction. "It
Poverty) exists be- = 1, be made worse

tween continents, = by natural calamities,
between countries = and human violence,
ﬂMﬁdepapu-E oppression and en-

vironmental destruc-
= tion”.> Poverty exists
I:Sﬂsgmptamafg between continents,
d@lg rooted in- = between countries

and between popula-

3

equ ties anduw-% tion groups. It is a
equqlpawrrﬂq-g symptom of deeply
tonships ..., = rooted inequities and

unequal power rela-
tionships which are institutionalised
through policies and practices at the
state, societal and household levels.
Some of these are rooted in age-old
injustices and others are more recent
in origin. To end this state of poverty,
‘business as usual’ is not an option. In
November 2000, the Oxfams decided
to adopt a RBA.
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Oxfam’s RBA: Principles

In adopting a RBA, Oxfam’s work

became centred and framed around

rights. Five Rights Based Aims became

the cornerstone of Oxfam'’s Strategic

Plan, Towards Global Equity. Oxfam

believes that all people have:

P The right to a sustainable livelihood
(Aim 1)

» The right to basic services (Aim 2)

P The right to life and security (Aim
3)

P The right to be heard (Aim 4)

P The right to an identity— gender
and diversity (Aim 5)

These rights are enshrined in interna-
tional agreements and covenants, in
the domain of human rights®, labour
rights (adopted by the ILO), environ-
mental rights (ratified by individual
states) and rights protected by hu-
manitarian law (“the Geneva conven-
tions”). Oxfam defined its programme
around these five rights, which are
interrelated, interdependent and in-
divisible: the right to a sustainable
livelihood is hard to achieve without
the right to be heard, nor can the
right to an identity be exercised with-
out due respect for the right to basic
social services or the right to life and
security.

In order to bring significant and sus-
tained positive changes in the lives of
people who are affected by poverty,
injustice, insecurity and exclusion,
Oxfam seeks changes in policies and
practices at various levels: interna-
tional, national, sub-national, commu-
nity, and household levels. In this way,
unequal power relationships that per-
petuate poverty and marginality can be
challenged and reversed. Table 1 illus-
trates the kinds of changes Oxfam sup-
ports to make this occur in practice.”
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Table 1. Examples of rights-based changes in policies and practices

< RANGE >
THE
OXFAMS' GOVERNMENTAL AND CORPORATE RELIGIOUS, CULTURAL AND SOCIAL
FIVE AIMS LAWS AND REGULATIONS AND THEIR BELIEFS AND THEIR OBSERVANCE
ADHERENCE
. . . Changes in . . Changes in
Rights Changes in Policy Practice Changes in Policy Practice
To a Parliament passing Ministry of Agro-industry recog- Commercial
sustainable a law mandating an Agriculture nising the economic farmers adopt-
livelihood agrarian reform. distributing land potential of farming ing large-scale
titles to landless without intensive organic farming
peasants. chemical fertiliser practices.
and pesticide use.
To basic Ministries of Health Pharmaceutical Roman Catholic Religious faithful
social and Commerce ruling companies initiat- archbishop modify-  massively us-
services that the importa- ing local manu- ing religious doctrine ing condoms to
tion and production facture and sale to permit the use of block the trans-
of generic anti-viral of low-cost anti- condoms. mission of the
medicines will be per- virals. AIDS virus.
mitted.
To life and Interior Ministry Civilian popula- Families chang- Communities
security emitting a decree tion stopping the ing their belief that implementing
prohibiting the public carrying concealed nothing can be done flood disaster
from carrying con- weapons in public. in the face of peren- preparedness
cealed weapons. nial flooding. plans.
To be Referendum and Citizens participat- Citizens' groups Civil society or-
heard— constitutional amend- ing in the mu- becoming convinced ganisations act-
social and ment requiring that nicipal budgeting that governmental ing as watchdog
political local government process. corruption must be  on municipal
citizenship consult citizens on combated. officials.
budget planning and
execution.
To an Managers Association Members of mi- Community elders Parents support-
identity— adapting corporate nority groups file declaring every ing girl students
gender and guideline prohibiting increasing number woman's right to be in denouncing
diversity ethnic discrimination. of formal charges free of domination sexual abuse

for corporate har-
assment.

by men.

by their male
teachers.

Equity and justice are key principles
for the realisation of these rights and
are at the heart of all of Oxfam’s pro-
grammes. Other principles such as
inclusion, responsibility, participation,
citizenship and accountability have
been worked out in ‘Global Change
Objectives’ that the Oxfams have iden-
tified in their new Strategic Plan, De-
manding Justice.® All the world’s people

15¢

carry responsibility for securing not
just their own rights, but the rights of
other people as well. Building an active
worldwide citizenry, and strengthening
the relationship between citizens and
the State are key to an RBA. Every-
one everywhere must be able to par-
ticipate in changing the world into a
fair place, where prosperity does not
cause poverty and where social justice
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has the same importance as economic
growth. Governments and civil soci-
ety need to be
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cial, cultural and
political rights,
promoting inclusive citizenship and
participation; and changing ideas, at-
titudes and beliefs.

RBA and poverty

As mentioned, poverty is charac-
terised by a lack of power. People
living in poverty have little or no
control over their own lives. Poverty
hits vulnerable groups harder and
reinforces the vicious circle of pov-
erty-powerlessness-conflict-environ-
mental degradation-poverty. Oxfam
Novib seeks to turn this vicious
circle (Figure 2) of inequity into a
virtuous cycle (Figure 3), in which
women and men, as rights holders,
can seek redress for violations of
their rights and in which duty bear-
ers take their responsibility towards
rights-holders.

Inequity: a vicious circle

abuse denial of rights

@lsempowerment

depletion of
resources

poverty

violence

conflict and war Ltk of access

M o

RBA: a virtuous cycle

seek redress
duty bearers
non-discrimination, advocacy,
inclusion, accountability,
participation \ vf mobilisation
rights holders

violation of rights as the
point of departure

In international law, the state has the
ultimate responsibility to protect and
safeguard rights. In the virtuous cycle
of an RBA to development (Figure 3),
any actor (as rights holder) can seek
redress from an identified duty bearer,
and any actor (in his/her role of duty
bearer) should make efforts to ensure
that rights of others are met. An organi-
sation such as Oxfam can switch roles
and positions: it can be a duty bearer
when it comes to the rights of its ben-
eficiary groups, but, in an another in-
stance, together with the same benefici-
ary groups, it can act as a rights holder
vis a vis the State, the duty bearer.
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A RBA: How is it done?

To better understand to what extent
and how Oxfam Novib and its coun-
terparts work with an RBA, in 2005,
we undertook an internal study.® The
study analysed 24 projects/programs
of Oxfam Novib and its counterparts.
In the absence of an Oxfam defini-
tion of the RBA, we developed an “"RBA
checklist” with elements, based on
Oxfam principles and other character-
istics, commonly identified for the RBA.
These elements include: participation,
holism, accountability, universality and
interdependence of rights, non-dis-
crimination and empowerment.1°
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Analysing the interventions gave en-
couraging results. In all cases, organi-
sations applied more than one of these
elements. For example, in most cases,
organisations have a holistic approach.
This entails making a good analysis

of the situation at hand and shedding
light on who is to be held responsible
for the state of injustice. The study
also revealed that interventions that
operate at multiple levels, such as the
micro level (e.g. working with benefi-
ciary groups)!! and macro level (e.g.
influencing states), and where the
supposed beneficiary groups actively
participate, generate better and more
sustainable results than interventions
that either aim at ‘service delivery’

or ‘advocacy’ alone. Finally, the study
revealed that what at first appears to
be ‘RBA’, such as legal aid to indigent
women, may not necessarily ‘be’ RBA,
whereas providing technical assistance
to farmer groups can qualify as RBA.
The secret in identifying genuine RBAs
lies in the analysis of the situation and
in the process of seeking accountabil-
ity and redress. In the above example,
providing technical assistance to farm-
ers can be as empowering as provid-
ing legal aid to women, provided that
the organisation empowers farmers to
claim their rights.

The study has helped Oxfam Novib to
further define what good RBA practice
is. An RBA comes first of all with an
accurate holistic analysis of the rea-
sons that generate inequality by and
with those women and men who (con-
tinue to) directly suffer from poverty
and injustice. How did the situation
come about? Who can be held account-
able? How can the situation be re-
dressed? Who has the power to make
changes? This analysis informs the
choice of strategies that the organisa-
tion will use.
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Obviously, many of these come back
to general principles of ‘good program-

ming’. What is new = From an REA4,
is how an analy- =

sis is weighed and % th‘?"m ls as
labelled (injustice, = &uportant as
violation of rights, = the putcome, /n

inequality) and how = ., s etonal

redress is sought
to set right what is = 4PProaches to

wrong. Hence, what = poverty reduction, &
= s ondy the outcomes

is important to em-
phasise that from =
an RBA, the proc- = that matter.
ess is as important as the outcome.

In conventional approaches to poverty
reduction, it is only the outcomes that
matter. Finally, the language of rights
(based on internationally agreed con-
ventions and treaties) makes a clear
statement: rights are inalienable and
universal for all people, without dis-
tinction as to gender, race, caste or
religion.

RBA, poverty, and
environmental degradation

The main catalyst for Oxfam Novib to
integrate RBA and environment stems
from the simple fact that the organisa-
tions we support work predominantly
with the rural poor. Poverty continues
to have a rural face.? The livelihoods
of rural poor men and women depend
directly on unspoiled natural resources,
from which they obtain food, housing,
energy, water, medicine and income.
When the natural resources they use
are degraded, they have even fewer
opportunities to get out of poverty.
Therefore, environmental degradation
further perpetuates the vicious cycle
of poverty and exclusion. Moreover,
poor people, particularly women, are
generally most vulnerable to natural
disasters such as floods or droughts
because their limited access to assets
means that they have low resilience to
induced changes or shocks.!* Hence,
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when a disaster strikes, they are
plunged into deeper poverty.

Accordingly, the concept of sustainable
livelihoods developed in the 1980s is
key in guiding Oxfam Novib’s approach
to environment. This concept emerged
to redress many issues afflicting ru-
ral development at the time. Perhaps
the issue of paramount importance

for development practice and theory
was returning agency to the people

on whose behalf development was
undertaken. The concept of sustain-
able livelihoods refocused development
as praxis and agency. Chambers, for
example, pointed out “the environ-
ment and development are means, not
ends in themselves. The environment
and development are for people, not
people for environment and develop-
ment”.** He argued for an emphasis on
“sustainable livelihoods” which ena-
bled causal connections to be made
between development and livelihood
and between environment and liveli-
hood. For development practitioners,
the concept of sustainable livelihoods
provided a basis for understanding the
relationship between poor communi-
ties, their local environment and exter-
nal socioeconomic, environmental, and
institutional forces.

The other guiding concept that informs
Oxfam Novib’s work on environment

is power. For development practition-
ers, the Brundtland Reportl5 was a
landmark in that it acknowledged and
expanded the linkages between envi-
ronment and development and high-
lighted that the distribution of power
and influence lie at the heart of most
environmental and development chal-
lenges. More importantly perhaps for
Oxfam Novib was that the Report reit-
erated that many problems of resource
depletion and environmental stress
arise from disparities in economic and
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political power, so that resources of the
physical environment are also about
issues of control, power, participation
and self-determination.

By uniting the concepts of sustainable
livelihoods and power, Oxfam Novib
wants to address issues of access to

and control over natu- Ezssuasafwxssto
ral capital by poor men =

and women. It also §RMMW[W”
seeks to change the = AGtural resources
structures that per- gamaamp[aqnd
petuated their exclu- Eamdetzrminedbg
sion and to promote =

the development of EM’W "fthlmw
policies and institutions = Strectures that

to protect and pro- EQWWW@
mote their interests. In%lmd olusis

funding environmental
projects, guiding principles are partici-
pation, accountability, and empower-
ment, all of which are also part of RBA.
These concepts and principles guide
Oxfam Novib’s funding priorities when
it comes to environment issues. A con-
siderable amount of the environment
work that is supported falls under the
category of the right to a sustainable
livelihood (Aim 1) and the right to be
heard (Aim 4). The organisations that
we fund start from the recognition that
in rural areas the capacity to resist
poverty and to improve livelihoods
often depends on opportunities offered
by natural resource-based produc-
tion systems, conditioned by the wider
economic, institutional, and political
environment. The organisations as-
sess which assets are used for exist-
ence (including those owned and those
obtained through formal or custom-
ary rights or through exchange), how
they are used in livelihood activities,
and who uses which resources and for
what ends. It is important to empha-
size that livelihood activities are not
narrowly conceived as purely utilitar-
ian economic driven activities. Rather
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livelihood activities are appreciated for
the meaning they give to people’s lives
and their aspirations. Hence, environ-
ment is also important for aesthetic,
identity, and religious reasons.

Issues of access to and control over
natural resources are complex and
are determined by many of the same
structures that generate poverty and
exclusion. Even at the local level where
natural resources are often described

s “public” goods— open to everyone—
in practice communities are not ho-
mogeneous and more powerful groups
have easier access to these resources
and hence can benefit from them more
than others. In our experience, wom-
en, for example, are more likely to
depend on open-access resources such
as forests and wetlands for subsist-
ence and income generation. Yet, when
it comes to running or participating in
institutions responsible for their man-
agement, women are impeded from
doing so due to a humber of barriers
associated with class, class, ethnicity,
etc. and to the difficulties of combining
household and child care practices with
public functions.

Accordingly, bringing an RBA perspec-

= tive to environmental
anngtng W =
a programs begins with

EMWM"‘E a thorough analysis

to envrommental = of local realities, men

programs begins = = and women’s percep-
[ f the problem
wz’thﬂtmwugh = tions o _ p ,

and their proposals
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realéties, mand— them. Any attempt at

RBA and environment
women's eme,o-
P must begin with a
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lem, and their = ing of local context, a

prpppsﬂlsmwﬂysg power analysis (in-
qttﬂow“g them. = cluding an analysis

= of decision making
powers and protection by law), of what
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needs to change, and how this change
can come about. Control and therefore
power are central to discussions of
environmental management. It is par-
ticularly important to include marginal
groups, ethnic minorities, and women,
since they are often the ones who not
only rely most heavily on the environ-
ment but also have knowledge of the
environment and perceptions of what
the problems are. Involving people in
the analysis of problems means that
they can be part of the solutions.

Thus, inclusion in problem definition
and proposal making is the first step
in empowering people to address the
structures that generate and perpetu-
ate inequality in the use of natural
resources. Intervention strategies are
then aimed at enhancing a groups’ ca-
pacity to claim their rights, strength-
ening their voice in decision-making
processes at all levels, and increasing
their access to resources. Indeed, we
find that although people may have
some statutory or customary rights,
often these are either unrecognised or
unprotected by the state. In such cas-
es, people are fairly easily displaced
and not given proper compensation.
Moreover, court and legal instruments
are often inaccessible because of
costs, corruption, or simply because
they are often physically not easily
accessible to poor people, particularly
women.

Furthermore, many of the organisa-
tions that we fund operate in coun-
tries where external bureaucracies
blame poor people for environmental
degradation and where standard envi-
ronmental packages are applied with
no regard for local knowledge, local
actors and the diversity between and
within ecosystems. In their efforts to
control the use of natural resources,
powerful groups will create and cir-
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culate myths that portray local users
as the cause of environmental degra-
dation. Peluso has noted that all too
often state agencies depict local users
as wild, uneducated, or backwards in
their efforts to impose state resource
management policies that benefit the
powerful.®

Yet, experiences from numerous coun-
tries show that poor people are not to
blame for the deterioration of natu-
ral resources.!” In fact, communities
can play an active role in conserva-
tion when their own tenure and access
rights are secured, when benefits are
equitably shared, and when govern-
ment provides a supportive legal and
institutional framework that protects
their rights. And although for some
conservationists and state environ-
mental agencies, conservation may
entail keeping humans out, we have
found the opposite. In the countries
where we work, most progress is made
on common ground— where securing
environmental rights for local liveli-
hoods also provides a basis for better
stewardship.

This may be an unsatisfactory answer
for some conservationists who believe
that enclosure is necessary to protect
biological diversity. Such a perspective
clashes with the RBA that we adopt in
our environmental work. Depending on
the context, enclosures may seriously
undermine the livelihoods of poor
people who depend on them. More
importantly, people are not simply bad
or good stewards. They learn how to
be good and responsible stewards of
the environment. Culturally meaning-
ful ways can be found to show men
and women how they can best use
and conserve natural resources. It is
necessary to draw on both the insights
of science and local knowledge to de-
velop effective strategies for tackling
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conservation issues and empowering
people. Empowering approaches need
to be created to bring together differ-
ent knowledge systems to promote
collaboration and mutual learning.

Changing bad policies into good
ones: Linking levels and actors

Oxfam Novib supports organisations
to change bad policies and practices.
Bad policy hurts people, especially
poor people, and contributes to envi-
ronmental deterioration. Good policy
protects people, especially those
who live in poverty, and protects the
environment. Changing policies from
bad to good, or creating policies that
protect the interests of poor men and
women requires a long-term vision.

Policy-making is a complex, tedi-

ous, messy and often untransparent
process. It is nothing like the com-
mon perception of a rational objective
problem solving process. In reality,
policy making is infused with political
interests, involves diverse social ac-
tors holding different kinds of power
and representing different groups, and
depends on different discourses and
narratives.!® Given this, our general
approach is to support spaces and
practices that allow poor people, who
historically have been ignored in the

policy making = policy- @ﬁlta
process, to voice = Y-l ks
their concerns, = & oomplex. tedtous,
This requires = messy and often
enhancing peo- = untransparent prooess.
ple’s capacity = #ls Mé‘hfug likee the
and supporting =

training and edu- = éommon peroeption
cation (see Box = of 4 rational objective
2). In our view, = t,mg
integrating an Epmblemsol

RBA approach to =P

environment works to ensure that the
policy-making process is both partici-
patory, inclusive, and transparent.
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Box 2. Changing practices and policies through environment education

Oxam Novib has been funding the Education Initiative for Water (EIW) program of WWF-China
since January 2001. EIW aims at developing the capacity and responsibility of teachers and stu-
dents to the environment through community based projects. Designed as part of WWF China’s
Environmental Educators’ Initiative( EEI), EIW focuses specifically on primary and middle school
students in Beijing. EIW introduces an alternative to the current educational system in the form
of student-centred, active learning through real world problem solving and community service. In
the first phase (2001— 2004), the EIW partnership was a joint effort between WWF China Educa-
tion Program, Beijing Normal University (BNU) and People’s Education Press (PEP).

Oxfam Novib is supporting the upscaling of the EIW program in a project entitled “Sustainability
Education Initiatives for Communities and Water”. The rationale for this upscale is twofold: first,
this is an investment that is consistent with Oxfam Novib’s regional thematic focus in the East
and Southeast Asia region. Funding support to counterparts moves beyond basic literacy and
basic social services delivery to supporting programs that link directly to sustainable livelihoods
targeting minorities and indigenous people, and with a strong policy advocacy framework. Two
independent evaluations in 2004 showed that the program has achieved significant impact on
both practice and policy change. For example, following a complaint by students, who had ob-
served disabled park users’ difficulties, Taoranting Park is reviewing its disabled access facilities.
The students have also put forward suggestions for improving zoning of recreational activities
within the park, and proposed a biological (rather than chemical) solution for a persistent algae
bloom in the park lakes. Yaerhutong students have successfully campaigned for the relocation of
a soy sauce factory, after local residents identified water pollution from the factory as a serious
concern. They also negotiated a code of conduct on emissions with the entertainment business
association of the popular recreational area around the Three Lakes, implementation of which the
students will monitor.

Oxfam Novib will contribute to the consolidation and dissemination of the project by support-
ing: (a) expansion of the EIW to other schools in Beijing and initiation of a rural pilot project of
the same; (b) development of Shangri-la Sustainable Community Initiative (SSCI)/Community
Learning Centres. The latter aims at using education as a means to empower Shangri-La’s lo-
cal communities (in the north west of China’s Yunnan Province) to manage their resources in a
sustainable manner.

Source: Oxfam Novib files

Working at this level requires a long-
term perspective to promote social
learning and achieve sustainable re-
sults. This entails building relationships
with different groups as they all have a
role to play. Within this process, partic-
ular spaces and innovative means (see
Box 3) have to be found to reach out to
the most marginal, including women,

ethnic minorities, and illiterates.

It also entails supporting advocacy
and lobby activities, as well as policy
relevant research. Demands are more
likely to produce change if they are
accompanied with data and realistic
suggestions about how change can be
accomplished.

Box 3. Bringing the legal system to bear on the environment

The Bangladesh Environmental Lawyers Association (BELA) started in 1991 as an advocacy group
of young lawyers developing techniques and strategies with the legal regime for environmental
protection. The organization has adopted various means to create awareness amongst major
actors and the common people. As a lawyers’ group, BELA has always emphasized and advocated
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wider participation in law making and policy planning.

Regarding achievements, Bangladesh’s first environmental litigation was filed and fought by
BELA in 1994. In 1995, the Supreme Court directed the government of Bangladesh to implement
the Flood Action Plan (FAP) only after following certain legal procedures that involve assessing
compensation claims of the affected people. BELA also works on raising environmental law
awareness amongst different groups. In a country with high illiteracy rates, this requires using
stickers, cartoons, etc. Awareness raising is also done with young people. School students

who are likely to bear the consequences of environmental degradation in the future have

been identified as a target for BELA's work. BELA launched an educational program to teach
students about their environmental rights and duties. BELA has been undertaking training
program for lawyers, NGO workers, journalists, statutory officials and others since its inception.
These training programs increase the level of understanding about environmental issues and

corresponding laws.

Source : Oxfam Novib files

Rights and responsibilities

Up till now, we have talked of rights
and how they relate to environment
and development. From a RBA, the
state bears ultimate responsibility for
upholding and protecting rights, includ-
ing the right to live in a satisfactory
environment. States must meet their
responsibility and should be supported
to do so.

Responsibility for environment, poverty
and exclusion cannot be left to gov-
ernments and powerful groups alone,
however. It is too important for that. It
needs to be everyone’s business. It re-
quires fostering personal responsibility
and a more active citizenship. A RBA
to environment, even more than an
RBA to development, calls seriously for
joint work in mutual solidarity (or what
Oxfam Novib calls ‘shared self inter-
est’). Everyone has an obligation to-
wards each other, the earth, and future
generations. In particular, it requires
engaging elites— those who have
power— and convincing them that it is
in their interest to share their power
and privileges.

Reflections
For Oxfam Novib, working with a RBA
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means that we are constantly exploring
and learning about the origins of pov-
erty, rights violations, environmental
degradation, and exclusion. On envi-
ronment, our entry point is livelihoods
and empowering poor men and women
to claim and use natural resources in

a sustainable manner. We look at sus-
tainability holistically: sustainability
relates not just to natural resources or
physical capital, but also to the larger
institutional framework. The right insti-
tutions are critical to assure sustainable
use of natural resources. Therefore, a
considerable amount of the work we
support is focused on enhancing peo-
ple’s capacities so that they can de-
mand and participate in creating and/or
reforming policies and institutions to
better serve their needs and protect
their rights.

Obviously, there are issues— trade
offs— that we struggle with. Trade

off is a term that is often all too eas-
ily used in contemporary development
work, particularly by economists. From
the work that we support, poor peo-
ple are continuously asked to make
very painful trade offs: sending a girl
to school or keeping her home to fetch
water 5km away from the house be-
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cause the local river has become too
polluted to use. These are the kinds

There can be in- = of trade offs that

o = prevent people from
st where = realizing themselves,

MAximising short = \iolate their rights,
term needs takes = and can plunge them

= into deeper poverty

and exclusion. How

:
3

bnqﬂmm-% can trade off issues
tﬂWbdity, As the = be dealt with in a way

urgentpmb[emofé that protects and pro-
Immediate sup- = Motes people’s rights

= and promotes sus-
vimlmlingtof tainable development

displace eoncern = in a just manner?

1or long-term eo- = Ao th 5
. ... = Also, there can be
logm‘ Wgﬂty’ = instances where max-

imising short term needs take prec-
edence over long-term sustainability,
as the urgent problems of immediate
survival are likely to displace con-
cern for long-term ecological integrity.
When does achieving livelihood objec-
tives compromise the livelihood op-
portunities of others within the same
or future generations? The sustainable
livelihoods approach recognises these
trade-offs, but does not yet suggest
how they might be resolved. In theory
human rights can compete with each
other. In such cases it is up to the
courts to decide which right will pre-
vail. However, in the case of ‘personal
integrity’ rights, even in the case of
public emergency, no derogation of
such rights is allowed, according to
international human rights law.*® It is
on issues such as these that more and
deeper exchange is needed between
rights based development practition-
ers, conservation and environmental
specialists, and people who have to
weigh and make daily decisions to
protect their own and their children’s
future.

1o

Conclusion

We have related how RBA to develop-
ment seeks to transform the vicious
circle of poverty and marginalisation
into a virtuous cycle in which people
can seek the fulfilment of their rights
from duty-bearers. Operationalising a
RBA to development requires prioritis-
ing a situational analysis that looks
at issues of power and is done with
the active participation of the people
who are struggling to get their rights
heard. Likewise, connecting rights

to environment forces us to ask the
same questions as those lying behind
poverty and injustice. How has this
situation come

about? Who is %M"n'”“ddmf
responsible for = gxehange is needed
1ts perpetua- = between rights based
ion? How can we = 1
redress the situa- gdamw’wp'ﬂati
tion? Formidable = toners, conservation
challenges re- = and envlronmental
main. In substan- = spmqa:st:s and

tive terms, part = o h ’ i / B
of the challenge ;PZ‘W 0 nave Mtg
is to pursue more = And make datly
convincing ana- = geslsions to protect
othor imporcant < el own and thely
part is to work = ohildren’s ficture,

towards changing policies, practices,
beliefs and ideas. And finally there is
need to further build and reinforce the
capacity of both rights holders and
duty bearers, so that the enjoyment
of rights becomes a reality, rather
than just an intention on paper.

Finally, a RBA to environment deserves
and requires a sense of urgency that is
shared by people, organisations, gov-
ernments and business alike, and that
transcends North-South thinking and
fields of work— environment, develop-
ment or rights.
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Gina E. Castillo (Gina.Castillo@Oxfamnovib.nl) has a Ph.D.

in anthropology and works as livelihoods advisor at Oxfam
Novib. In her spare time, she practices urban agriculture on
her balcony. Marjolein Brouwer
(Marjolein.Brouwer@Oxfamnovib.nl) holds master degrees
in criminology and law and joined Oxfam Novib 11 years
ago as a rights advisor. Before that she worked for various
UN agencies and Amnesty International.

Notes
1 Boyle, 1996, p3.

2 " Article 1 of the Declaration on the Right to
Development, UN General Assembly resolution
41/128 of 4 December 1986.

3 By the beginning of 2007, the Oxfam-group was
made up of Oxfam Australia, Oxfam Solidar-
ité (Belgium), Oxfam Canada, Oxfam Québec,
Oxfam Deutschland (Germany), Oxfam France,
Oxfam GB (Great Britain), Oxfam Hong Kong,
Oxfam Ireland, Oxfam Novib (The Netherlands),
Oxfam New Zealand, Intermén Oxfam (Spain)
and Oxfam America (United States).

4 In 2004, Oxfam Novib had 148 million euro
available for its work. Of this income, Oxfam
Novib transferred 118 million euro to more than
800 counterparts (in over 18 core countries, 11
regional programmes, and one global pro-
gramme).

5 Article 6 of Oxfam International’s mission

6 The primary frame of reference is the Universal
Declaration of Human Rights (UDHR) and the
subsequent International Covenants on Econom-
ic, Social and Cultural and on Civil and Political
Rights (ICESCR and ICCPR, respectively). To-
gether they form the International Bill of Rights,
which contains the basic minimum conditions
that all human beings are entitled to.

7 Wilson-Grau, 2004.
Oxfam International, 2006.

9 The study “"How an RBA works in practice” can
be downloaded from the RBA pages at www.
oxfamkic.org. Hard copies can be obtained from
the authors.

10 The full text of the checklist can be found in An-
nex 1 of the study.

11 Like many others, Oxfam struggles with how
to define the people who benefit from Oxfam
supported programmes. Oxfam Novib uses the
words ‘project participants’ and ‘beneficiaries’.
Oxfam America uses the word ‘primary change
agents’. To our knowledge, none of the Oxfams
uses the word ‘rights-holders’ for women and
men who benefit from programmes.

12 Estimates of rural poverty range from 62%
(CGIAR 2000) to 75% (IFAD 2001) of all poor
people.

13 See WHO, 2007.

14 Chambers, 1986, p7.

15 Brundtland, 1987.

16 Peluso, 1996 in Pimbert, 2006.

17 See Pimbert, 2006.

18 See Shore & Wright, 1997.

(¢4}
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19 See article 4.2 of the International Covenant on
Civil and Political Rights
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Applying a rights-based approach to conservation—
experience from CARE's Rights, Equity and
Protected Areas Programwme in Ugania

Phil Franks

Abstract. Rights based approaches provide a lens and a tool box for understanding

and addressing issues of governance and specifically the underlying causes of poverty,
environmental degradation and injustice related to power. This article illustrates the
application of this approach within CARE International and specifically in CARE's Rights,
Equity and Protected Areas programme in Uganda, emphasising procedural rights of
access to information, participation and justice. The article demonstrates that working
to ensure procedural rights can be an effective entry point for positive social and

environmental impacts.

: B
Picture 1. Assessing the costs and benefits of
Queen Elizabeth National Park using participa-
tory environmental valuation.

(Courtesy Phil Franks)

Focusing on CARE’s work in Uganda,
this article illustrates the application
of a rights-based approach (RBA) to
promote more equitable sharing of the
costs and benefits of biodiversity con-

Human rights are the universal rights
of all individual human beings, regard-
less of ethnicity, nationality, religion

or sex, based on inherent human dig-
nity. These include both substantive
rights— i.e., to the substance of human
well-being (life, food, housing, water, a
healthy environment)— and procedural
rights— i.e., to procedures that help
protect and fulfill substantive rights
(access to information, participation in
and influence on decision-making, and
access to justice/legal redress). All of
the above mentioned substantive rights
are enshrined in international human
rights instruments with the notable ex-
ception of the right to a healthy envi-
ronment.

There has been much progress in
establishing procedural environmen-
tal rights in the last fifteen years. This
progress comes Arfghts—bzsed

in large part from

Principle 10 of the %@Wah%
: ) Rio Declaration people to understand,

shows the value of working with pro- ¢ =

cedural human rights in addressing the but most notably = o/abne and exeroise

relationship between human rights and from the Aarhus = their rights,

environmental concerns declaration, a Eu-
) ropean convention that establishes

these procedural rights as a means to

servation. This experience from Uganda
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deliver on the substantive right to a
healthy environment. Although the Aar-
hus convention applies only in Europe,
this convention has influenced work on
environmental human rights in many
other countries.?

The RBA empowers people to under-
stand, claim and exercise their rights.
In other words, the “states and their
subjects” become the “states and their
citizens with rights”. In law, rights are
protected and fulfilled through placing
a legal obligation upon a “duty-bearer”.
RBA is as about holding duty-bearers
accountable for protecting and fulfilling
rights as it is about strengthening the
provisions that define rights.

There is widespread recognition that in
many developing countries protected

. = areas (PAs) impose
CONSENVAELON 1\ jative impacts on

stitution as an objective rather than
an explicit right within the chapter on
rights. There is also no explicit en-
dorsement within Ugandan policy or
law of the principle that PAs should “do
no harm”— the principle at the heart
of the recommendation on Poverty and
PAs of the 2003 World Parks Congress.
So, although these internationally ac-
cepted rights and principles strengthen
the moral case for action, they offer
little in the way of practical means of
addressing the problem.

The constitution of Uganda does, how-
ever, establish the substantive human
right to a healthy environment, and

in a few cases this has been used to
the advantage of local communities.
Viewed from a national (i.e. aggre-
gate) level, Uganda’s PAs are certainly
helping to contribute to protection and
fulfilment of this right through secur-

activities may ¢~ |ocal communities
undermining the = living in and around
Suwwwh“_g these areas, and that

= in many cases these

man rights of = .osts are not bal-

poorer, margindl- = anced by the benefits
fe = generated by the
bsed groups - PA. In other words,
the rural poor frequently experience
a net negative impact (cost) on their
livelihoods.? Recent studies of two
PAs in Uganda confirm this scenario.c
These studies also indicate that poorer
households tend to bear higher costs
in relative terms. So at least in these
cases, it would appear that conserva-
tion activities may be undermining the
substantive human rights of poorer,
marginalised groups— notably im-
pacts on the right to food arising from
damage to crops by wild animals and
displacement (reduced access and in
some cases physical displacement from
farming/grazing lands). Although the
right to food exists in international
law, it is appears in the Ugandan Con-

ing environmental services (watershed
protection, biodiversity conservation) ,
but from the perspective of poor, park-
adjacent communities, this does not
compensate for the negative impacts of
the PAs on their livelihoods.

CARE'’s work with protected areas in
Uganda has emphasised three major

4 = 2
Picture 2. Batwa leader Diveera on the

land that she could lose to the park.
(Courtesy Phil Franks)
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concerns of local communities— crop
damage by wildlife, displacement
(physical relocation and loss of access),
and the sharing of benefits derived
from tourism. This article focuses on
physical displacement and tourism rev-
enue sharing, which we have addressed
primarily through procedural rights.

It is assumed that the government will
now amend the gazettement notice,
but in the event that they fail to do so,
the communities also have the consti-
tutional right to challenge the action of
the government in the courts.

In terms of benefits from PAs to ad-
jacent communities, Ugandan law
requires Uganda Wildlife Authority to
allocate 20% of the park entry fees

Although physical displacement of peo-
ple resulting from the establishment or

have = expansion of PAs has paid by tourists to communities bor-
There bm% been a major problem dering the PA. According to the Tour-
ﬁwmofdi‘"; in Uganda in the past, ism Revenue Sharing policy of 2000,
,olaaenwntm ¥e¢- = there have been few this is specifically intended to mitigate
ggntygqng because = cases in recent years negative impacts of the PAs on these
= precisely because of communities in recognition of the fact
oft,h‘smmgthewg the strengthening of that they shoulder a disproportionate
MﬂfP’@Mé/g property rights (in- burden of the costs of conservation.
n’ghts andpme-g cluding customary) In terms of implementation, the policy
Aurdl rights. = and procedural rights. requires local government to take the

The case presented
here is the result of an unfortunate
mistake, but it illustrates efforts to use
these rights to remedy the situation.
The problem arose in 2002 when a bill
was submitted to parliament to extend
the boundaries of Bwindi Impenetrable
National Park to include an area that
was voluntarily (and amicably) va-
cated by local people with substantial
compensation (financed by the World
Bank). By mistake, the gazettement
notice included an adjacent area where
120 families were still living. Based
on past experience of the heavy hand
of the state, local people feared the
worst. But NGOs representing these
people have been able to challenge
this threat, firstly on the grounds that
it violates their customary land rights,
and second that even in the event
of a case for compulsory purchase in
the national interest, the government
should have issued a statutory notice
of their intention and paid “fair and
adequate” compensation prior to ac-
quisition of the land. The action of the
government is thus unconstitutional.®

1570

lead in facilitating a transparent proc-
ess of project selection, oversight, and
accounting. The work of CARE and

its local partners has focused on giv-
ing communities access to information
on the law and policy, and promoting
accountability of local government in
fulfilling its obligations in the manner
intended. Community-based monitor-
ing of all stages of the revenue shar-
ing process, including accounting for
funds, and continuing through project
completion, promotes accountability of

Picture 3. The edge of Bwindi Impenetra-
ble National Park. (Courtesy Phil Franks)
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local government. These efforts have
highlighted many weaknesses, and re-
sulted in improved implementation and
informed policy revision. This work is
part of a broader programme of CARE
Uganda which promotes accountability
in service delivery, including health and
economic development services.

These examples illustrate how working
with procedural human rights provides
an entry point for addressing substan-
tive human rights. These cases focus
on issues of social equity in conserva-
tion that are relevant both to human
well-being and the effectiveness and

Woriel, y sustainability of

= conservation itself.
Wurql human = In this work we

rights provides an = have found that the
nt?;:” . = substantive human
ld m@rdd rights and the “do

no harm” principle
v human rights. = provide a useful

reference to inspire
discussion and enhance the moral
authority of the process. However,
in practical terms, results have been
achieved largely through working with
procedural rights, and in particular the
obligations these rights place on the
relevant duty-bearers.

Rights are derived from many different
regimes including local statutory and
customary law, national statutory law,
and international human rights instru-
ments. Whether we are working with
locally, nationally or internationally
defined rights, CARE has found RBA to
be an intrinsically valuable approach,
particularly for addressing issues of
governance of natural resources. RBA
has proved to be a powerful lens and
tool box. The lens helps us identify and
understand the underlying causes of
environmental degradation, poverty,
and social injustice. The tools enable us
to strengthen the way in which rights

Policy Matters 15, July 2007

are defined and hold duty-bearers ac-
countable for delivering on their obliga-
tions. Most fundamentally RBA helps

us understand and influence the power
imbalances that so often lie at the heart
of problems of governance. Changes in
power balance can be defined by, and
anchored in, rights and duties, and to

a large extent these will be procedural
rights and duties. Over and above the
contribution this work may make to
protecting and fulfilling specific sub-
stantive rights, the empowerment that
can be generated through working with
RBA and procedural rights can be cru-
cial to enhance the human dignity at

the basis of all human rights.

Phil Franks (phil@ci.or.ke) is the Coordinator of CARE's
Poverty and Environment Network, a learning network
within CARE International focusing on natural resource
management/governance, environmental and natural
resource-based enterprise, and climate change. Phil has
been working in this position since 1999, and before this
as Coordinator of integrated conservation and development

projects in Kenya (with Birdlife International) and Uganda
(also with CARE). Phil is one of the longest-standing

members of CEESP TGER and currently co-chairs the TILCEPA

Task Force on Protected Areas, Equity and Livelihoods.

Notes

1 Pallemaerts, 2004.

2 WPC, 2003.

3 CARE, AWF and IUCN, forthcoming.
4 Mugyenyi, 2006.
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In search of environmental justice—
linking land rights, livelithoods and conservation

n South Africa
wethg Crane

Abstract. South Africa’s Cape Action for People and the Environment Programme (C.A.P.E.)
seeks to conserve the globally significant biodiversity of the Cape Floristic Region, while en-
suring that people are engaged in the process and benefit from conservation opportunities.
Often the product of top-down conservation planning and action, landscape scale bioregional
programmes run the risk of negatively impacting human rights at the local level. C.A.P.E.'s
strategy emphasises collaborative approaches and partnerships among private landown-

ers and existing nature reserves to promote sustainable utilisation of biodiversity. This case
study explores how this approach to conservation might conflict or be reconciled with land
tenure rights, and opportunities for land-based livelihoods among impoverished farm dwell-
ers in the Baviaanskloof area of the Eastern Cape.

South Africa is the third most biologi-
cally diverse country in the world, with
between 250,000 to 1,000,000 species
and exceptional levels of endemism.!
Unfortunately, this global treasure also
has the highest known concentration

of threatened plants, and the highest
extinction estimates anywhere in the
world.? This reality coexists with an
apartheid history of dispossession that
produced a starkly unequal land owner-
ship pattern along racial lines and wide-

Picture 1. The Baviaanskloof is an area of
exceptional beauty and biodiversity, and
an important water catchment.

(Courtesy Wilderness Foundation)
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spread rural poverty. In this context
the post-apartheid government must
fulfil constitutional and international
obligations to safeguard environmental

assets as well as
undertake land South Africa’s

reform benefit- = new Constitution

ing the previously EWhﬂ'MSMt'
dispossessed. = .
Responding to E”‘dg the right to

the demands of = emvironsmental

the new demo- Epmtgatz'pn,, but

cratic order, South = .,
Africa’s new Con- = aiso thf'Mw”S
stitution— widely = commitment to land
admired as one of = reform and equitable
the world’s most = gepscs to natural
progressive— en- = voes.

shrines not only
the right to environmental protection,
but also the nation’s commitment to
land reform and equitable access to
natural resources.? Inevitably, there is
a continuous challenge of reconciling
complex and often conflicting relation-
ships between poverty, inequitable ac-
cess to resources, and the protection of
biodiversity.
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Farm dwellers constitute one

of South Africa’s most mar-
ginalised and poorest com-
munities. Numbering nearly
three million, they reside in
insecure circumstances on

AFRICA

South Africa

Baviaanskloof Mega-Reserve

Eastern Cape Province, South Africa

/

<

mostly white-owned com-
mercial farms. Poorly paid,
geographically isolated and
politically marginalised, their
plight has worsened in the
wake of agricultural deregu-
lation post-1994, which has
led to job losses, casualisa-
tion and evictions.* Although
farm dwellers are a key tar- 4348
get group of the state’s land
reform programme, legisla-
tion designed to secure and
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upgrade their tenure rights

has so far provided them little
benefit in practice.>

To fulfil its constitutional and interna-
tional obligations to protect the envi-
ronment, the state promotes conserva-
tion on both public and private land.
Recent years have seen the creation of
biodiversity ‘mega-reserves’®— large
areas under some form of protection,
based on the voluntary and cooperative
participation of private landowners— in
the Cape Floristic Region” under the
C.A.P.E. programme.® Conceptualised
as partnerships between private land
owners and existing nature reserves,
the focus is on exposing people to
more sustainable ways of using the
land and natural resources, promoting
the adoption of conservation-conscious
farming methods or other land use
practices and, where possible, setting
aside land for formal protection. This
differs markedly from the ‘fences and
fines’ approach— drawing boundaries,
regulating entry, and penalising unau-
thorised use— typical of many conser-
vation efforts in the past.
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Map 1. Map showing location of the Baviaansk-
loof Mega-Reserve in South Africa. (Courtesy
Wilderness Foundation)

In this case study of the Baviaanskloof
Mega-Reserve, I explore possible im-
plications of this new approach for the
rights and livelihoods of farm dwellers
in the area. Recent national evidence of
farm dwellers’ continuing vulnerability
to evictions and loss of livelihood gives
this question added importance.® The
analysis draws on my field research
conducted in late 2005.1°

Description of the area

The Baviaanskloof, or “Valley of Ba-
boons”, is situated in the western part
of South Africa’s Eastern Cape Province
(see Map 1). Itis a 75 km long valley
of varying width and depth, and lies
between two parallel east-west running
mountain ranges: the Baviaanskloof
Mountains in the north and the Kouga
Mountains in the south. The eastern-
most point of the valley is about 95
kms north-west of the coastal city of
Port Elizabeth, and its most southerly
point is 50 kms from the Indian Ocean.
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The wider Baviaanskloof area is one
of outstanding natural beauty and
biodiversity, and an important water
catchment. No fewer than seven of
South Africa’s eight biomes are repre-
sented there— the Fynbos, Subtropi-
cal Thicket, Nama-karroo, Succulent
Karoo, Grassland, Savanna and Forest
biomes.!! It supports a high diversity of
species, several of which are Red Data
listed— including leopard (Panthera
pardus), Cape mountain zebra (Equus
zebra zebra), and grey rhebok (Pelea
capreolus).*? It is at the convergence
of two of the world’s top 25 biodiver-
sity hotspots: the Cape Floristic Region
and the Succulent Karoo.3 This natu-
ral treasure has led to part of the area
being declared a World Heritage Site,
along with seven other reserves in the
Cape Floristic Region.

The surrounding area is facing growing
socio-economic pressures. The local
economy is based almost entirely on
agriculture, involving a mix of pastoral-
ism and irrigated crops (mainly citrus
and deciduous fruit, but also some
cash and seed production crops). Com-
mercial agriculture is operating at or
near to capacity and there is limited
space for growth. An overall decline in
the regional economy has been ac-
companied by a general depopulation.
Agriculture is unlikely to provide the
economic boost required to address
growing unemployment, at least not

in the current paradigm that favours
large-scale commercial agriculture.
Conservation-based tourism has been
advocated as an alternative and sus-
tainable form of land use with the
potential to contribute to the local and
regional economy.*

While much of the Baviaanskloof is
state-owned, in the western part of
the valley some 50,000 ha remains

174

under private— largely white— own-
ership. About 20 family-owned com-
mercial farms here are entirely sur-
rounded by protected area. Less than
800 ha is under cultivation, with the
rest used for extensive grazing and
browsing. Vegetable seed production,
once a thriving industry with significant
labour demand, has declined substan-
tially following the cessation of farming
subsidies and introduction of agricul-
tural labour legislation. This has led

to the loss of many permanent and
casual jobs since 1994. Most farmers
now practice mixed small stock farm-
ing, which is much less labour-inten-
sive. Pensioners, farm workers and
their extended families make up over
70 percent of the valley’s commu-
nity,> with many entirely dependent
on government pensions and disability
grants. The remainder are a mix of
white farmers and their families, other
landowners, civil servants, and even
includes a small hippy community. The
overall population currently stands

at around 1000 and has been on the
decline as people migrate to towns in
search of work and subsidised housing.

A conservation history

Conservation in the Baviaanskloof
goes back to 1923 when state-owned
land in the area was proclaimed as a
forest reserve and water catchment
zone. Purchase by expropriation of
key properties in the 1970s led to the
consolidation of a provincial nature
reserve system, a cluster of protected
areas of which the Baviaanskloof Na-
ture Reserve is the focal point. During
the 1980s the particular importance of
the Baviaanskloof Nature Reserve for
biodiversity conservation and for the
provision of essential ecosystem serv-
ices (especially water) became more
widely recognised. Additional land
purchases increased the size of the re-
serve to about 175,000 ha by the turn
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of the century.!® Further expansion of
the protected area is continuing up to
the present.

The long and convoluted boundary
makes management of the conserva-
CAPES tion estate expensive.

Due to its shape (see
uUnderying = Map 2), the present

phdasophgof protected area is ex-

’k:cpmgpwpkm ceptionally vulnerable
the land in Ui to the ‘edge effect’

h and the potential for
landscapes” differs

conflicts with neigh-
radically from

bouring landowners is
revio nogpts, high in terms of fire
P s oo risk, predator poach-
ing, alien vegetation, soil erosion,
water wastage etc. This situation led to
a proposal in 1997 to consolidate the
western sector of the reserve through
compulsory acquisition of all private
land inside the Baviaanskloof.'” While
this could yield many conservation
benefits, the proposal failed to appreci-
ate socio-political realities of the new
South Africa and that the future of the
reserve as a viable conservation area
must take into account human commu-
nities and land use on properties ad-
jacent to the reserve. The proposition
that inhabitants simply be relocated
to the nearby town of Willowmore met
with fierce resistance from all sides of
the Baviaanskloof community!® and
was clearly no longer viable under the
new democratic order. The essence
of the proposal, however, was later
taken up by C.A.P.E. when it identified
the Baviaanskloof Nature Reserve and
adjacent areas as a potential mega-
conservation area— culminating in the
present Baviaanskloof Mega-Reserve
Project. Its underlying philosophy of
“keeping people on the land in living
landscapes”® differs radically from
the previous concept. Nevertheless, a
legacy of expropriation in earlier dec-
ades and resettlement issues arising
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from more recent land acquisitions,
coupled with anxieties and mistrust
generated by the 1997 proposal, pose
major challenges to the new strategy.

The Baviaanskloof Mega-
Reserve Project (BMRP)

The BMRP is conceived as a 20-year
process to conserve the area’s biodiver-
sity, protect its critical role as a region-
al water provider, and deliver economic
benefits to surrounding communities.
According to project documents?? it will
stimulate a ‘biodiversity economy’?! by
promoting alternative productive land
uses— notably though not exclusively
ecotourism. Under the auspices of the

Provincial Depart- =

ment of Economic = E’WM?””]“M‘
Affairs, Environ- = resene ASPW’ﬂy
ment and Tourism Edirzotzdtqurds
(DEAET), a Project = yyyiapy; fmplusion
Management Unit =

(PMU) was created E”f rivate land

in 2003 to manage = through the use of
the initial phase of ﬂ,m[ﬂgm
this process. The = with landpwwers,

PMU operates under =

a sub-contract to the Wilderness Foun-
dation, an Eastern Cape-based NGO,
in a transitional arrangement aimed at
building the provincial government’s
capacity to manage the mega-reserve
project after 2008. A Baviaanskloof
Steering Committee (BSC) has been
formed to oversee the implementation
of the BMRP.

Expansion of the reserve can involve
land purchase by government but is
primarily directed towards voluntary
inclusion of private land through the
use of formal agreements with land-
owners.?? This expansion does not
necessarily exclude the people residing
there. It is the express intent of the
BMRP that no people should be involun-
tarily displaced, and that where reloca-
tion is proposed it will only be done in
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is necessarily speculative. Con-
certed effort by the PMU since
2003 to build a dialogue with the
community has gone some way to
allaying mistrust and suspicions.
Through a ‘stakeholder engage-
ment programme’ project staff
have held numerous meetings
with private landowners, farm
labourers, local communities, or-
ganised agriculture and others.?®
A full-time community liaison

Legend
P Eusting Protected Areas
| BMR Planning Domain

Indian Ocoan

South Africa

LZ4

manager and a landowner liaison
manager conduct frequent inter-
actions with different segments of
the community. Throughout this

20
C————————— Jkm 1765826

process, it has been made abun-

Map 2. Map of planning domain of the Baviaan-
skloof Mega-Reserve Project.
(Courtesy Wilderness Foundation)

a consensual manner. In such an event,
the BMRP is bound by a Resettlement
Policy Framework and Process Frame-
work (RPF/PF) designed to comply

with World Bank social safeguard poli-
cies— a conditionality of GEF funding.
The RPF/PF sets out quite stringent
process and compensation standards in
the event that the BMRP displaces peo-
ple from land or productive resources.
It explicitly covers farm workers and
dwellers and offers far greater protec-
tion than the national Extension of
Security of Tenure Act (ESTA).24

The planning domain of the BMRP cov-
ers a vast territory around the exist-
ing reserve cluster, but certain areas
are prioritised. The western part of the
Baviaanskloof is a major priority as it
represents a ‘hole’ in the core of the
reserve (see Map 2). The discussion
which follows is focussed on this area.

Farm dwellers, tenure rights and
livelihoods in the Baviaanskloof

The BMRP is at an early stage and any
discussion of impact on farm dwellers
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dantly clear that there will be no
expropriation and that people will not
be forced off the land.

But there is scepticism about the ‘bio-
diversity economy’. To appreciate the
different perspectives, it is useful to
disaggregate the community based on
varying patterns of land ownership.
Farm dwellers on private land face a
different situation than those occupying
land recently purchased by the state.

A group of ex-farm dwellers now own

a farm as a collective, under a land re-
distribution project. Other, mainly white
landowners can be divided between
those who depend on farming for their
livelihood, and those who have recently
purchased land for its nature-based
tourism potential.

Farm dwellers on state land

Coleske farm was bought by DEAET
from a commercial farmer in 2001 and
now serves as western gateway into
the reserve. The farmer moved off the
land, leaving behind a community of
around 125 farm dwellers. He had em-
ployed 8 permanent workers and many
others on seasonal basis. Many were
born on the farm, have lived there their
entire lives and numerous relatives are
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Picture 2. The stakeholder engagement
programme holds frequent meetings with

communities.
(Courtesy Wilderness Foundation)

buried there. Initially, DEAET employed
45 people on a temporary basis under
a state-funded Poverty Relief project,
raising the community’s expectations of
job-creation in the reserve. But there
were problems in managing the work-
ers. There were insufficient resources
for supervision, and on occasion people
were found playing dominoes at home
during working hours. Relations soured
between the reserve manager and the
community. In 2004 the newly formed
Eastern Cape Parks Board (ECPB) took
over as statutory authority of the re-
serve. Poverty Relief funding ran dry
and work stopped, virtually without
notice. As the farm is now a protected
area, the farm dwellers’ rights of ac-
cess to resources such as firewood,
clay, honey, natural medicines and
grazing have become severely restrict-
ed. "Die kampe is so klein, ons donk-
ies is te swak om by die winkel uit te
kom” (the designated grazing area is
so small, our donkeys are underfed and
too weak to reach the nearest shop).2®
The farm store was closed down and
people now walk over 30km for basic
supplies. Unemployment has made
younger people dependent on the
pensions of their elders. “Al die jong
mense met vrouens en kinders het

by ons ouens ingetrek” (the younger
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families have had to move in with us
old folks).?” The community’s contin-
ued existence has become increasingly
precarious.

The PMU recognises that the Coleske
case should trigger the Resettlement
Policy Framework and Process Frame-
work. People have lost jobs and access
to natural resources. But moving the
process forward is complicated by sev-
eral factors. First, the ECPB— as man-
agement authority— has jurisdiction
over resource access and utilisation in
the reserve, so any agreements with
the community require its consent.

But the ECPB is very new and short on
capacity. Second, there seems to be

no consensus on whether the RPF/PF
applies to Coleske.?® DEAET purchased
the farm two years before the BMRP
officially started, and some feel that
DEAET should have handled any reset-
tlement issues then under ESTA legis-
lation. Instead the matter was left to
linger and ECPB is reluctant to touch it.
Meanwhile, there may well have been
an influx of ‘relatives’ seeking employ-
ment or other benefits under a possible
resettlement deal. To prove or disprove
anyone’s legitimate tenure rights to-
day will require a very tricky process of
forensic sociology.?®° Third, the RPF/PF
was drawn up by C.A.P.E. without the
involvement of the Eastern Cape gov-
ernment, raising questions about ‘buy-
in” from those now responsible for the
BMRP. Fourth, delivering on the prom-
ises of the RPF/PF is hugely complex.
As GEF funds cannot be used for imple-
menting action plans arising from the
policy, it requires budgetary commit-
ments and synchronised planning from
a multiplicity of government institutions
at local and provincial level. In addition
to alternative land and accommodation,
the RPF/PF provides for alternative
employment, training and “measures to
guarantee that livelihoods do not de-
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cline”— all equivalent to and preferably
better than before.3® The RPF/PF proc-
ess may be too institutionally complex
to be viable, especially in the Eastern
Cape where local government has been
widely criticised for insufficient capacity
and poor delivery.

While the PMU struggles to initiate the
RPF/PF process and line up the various
institutional actors, anger and frustra-
tion in the community is beginning to
boil over. “Hulle het ons gesé da gaan
altyd werk wees, maar die beloftes het
verbreek” (they told us there would
always be work, but the promises have
been broken).3! Much is at stake— not
just the fate of dozens of poor and
vulnerable people, but the credibility
of the BMRP itself and its approach to
conservation. Across the Baviaanskloof
coloured community, Coleske farm is
now a constant reference point as to
why conservation is bad for farm dwell-
ers. As long as the Coleske case is not
resolved in a way that is perceived as
fair and just, the BMRP’s stated phi-
losophy of ‘keeping people on the land
in living landscapes’ is seriously under-
mined.

Farm dwellers on private land

Farm dwellers on private land have not
yet felt the impact of the BMRP— it is
too early to observe concrete changes
in land use as a direct result of the
project. Change for them will depend
on whether or not landowners agree
to alter the way they use their land to
accommodate conservation concerns.
This is driven strictly by economic con-
siderations.

Among other things, the PMU would
like to see farmers withdraw live-
stock from degraded mountain sides
and concentrate farming in the valley
bottom.3? Restoration of wilderness
would attract greater numbers of tour-
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ists, creating new income streams.

For farmers, such a shift involves two
types of risk. One is reduced income
from reduced stock levels in the short
term, against uncertain growth of a
biodiversity economy in a more dis-
tant timeframe. Second, the current
practice of extensive mixed stock farm-
ing enables them to spread their risk,
while shifting to intensive single stock
farming increases risk. Landowners
whose livelihoods depend solely on
farm income are unlikely to volunteer
for such a scheme without income-re-
placement guarantees: “Daar moet 'n
waarborg wees” (there has to be some
guarantee).33 If such guarantees were
forthcoming (which seems unlikely)
farmers could focus on a single stock
type such as ostrich and cultivate land
for animal fodder in the valley near the
river, thereby enabling the surrender
of significant land areas to biodiversity
conservation and expanded tourist fa-
cilities. Another view is that such a sce-
nario is inevitable. "We have to change
our mindset, and fence ourselves in.”3*
As new landowners with an eye on
ecotourism withdraw grazing areas
from agriculture, nature is encroaching
on farms and winning the battle slowly
but surely: wild animals are increasing
and predators moving in. Farmers may
be forced to concentrate their crops
and stock in central, fenced-in areas in
order to protect them.

Whichever the case, most farmers
interviewed expect neither positive nor
negative impacts on labour and ten-
ure rights of farm dwellers. Jobs lost
from herd reductions would be few and
could probably be replaced by alterna-
tive work, such as servicing camp sites,
trail guides, horse treks, etc. Nor do
they see much room for job growth.
Farm workers themselves see it differ-
ently. Those interviewed consistently
expressed concern that a reduction in

Policy Matters 15, July 2007



. out conservation and human vights can also work tn mutual Support...

farm activity will place their jobs at
risk, pointing at Sandvlakte farm as

an example. The owner of this farm
stopped farming some years ago to
focus on ecotourism leaving many farm
dwellers, especially women, without
work. Most farm dwellers cannot see
how they could possibly benefit from
tourism enterprise on land belonging to
someone else. “"Ons bly op wit-man se
grond” (we live on white man’s land).*
Anything they do is by the grace of “die
baas” (the master)— investment is a
risk as permission can always be with-
drawn. Who is going to put up infra-
structure for a kiosk? Selling vegeta-
bles to tourists may be an opportunity,
but a farm worker who fails to make
him/herself available “om in te val” (to
substitute) on Saturdays or Sundays
risks losing his job because he is too
inflexible.3® Everywhere, farm dwellers
worry about their fate should the land-
owner decide to sell his farm to nature
conservation— Coleske farm serves as
a constant reminder.

Ex-farm dwellers at
Sewefontein farm

Sewefontein is a land redistribution
project. In 2001, a group of 75 land-
less people from the Baviaanskloof
pooled their government housing
grants to purchase the farm. Given the
limited number of houses, the major-
ity of shareholders do not reside there.
Some live at Coleske while others live
and work on other farms in the valley.
Most intend to settle at Sewefontein

at some point, when they getill, old
or for one reason or another can no
longer remain where they presently
are. Sewefontein is their ‘insurance
policy’ against the ever-present threat
of eviction.? First and foremost, it of-
fers them a secure place to live when
they run out of options elsewhere;
second is the possibility of generating
some income. The latter is invariably
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associated with keeping livestock. For
poor people livestock is crucial: “die
hoofdoel op ‘n plaas” (the main aim on
a farm).38 If people have a quick debt
to settle they can immediately sell off
an animal— the easiest and quick-

est way to convert a farm product into
cash. Equally, they find it inconceivable
to confine their livestock to the cur-
rent camps— grazing and browsing in
the hills is necessary from time to time
when the camps do not provide enough
forage. It is particularly in this regard
that the Sewefontein community feels
threatened by the BMRP’s conservation
agenda. They worry about losing their
hard-earned right to use their land as
they wish: “Ons vrye reg gaan bekrimp
raak” (our rights will be restricted), and
about being squeezed out by conserva-
tion as the wilderness encroaches on
them and their animals. “Hulle vernou
ons; ons bergwéreld word verkoop of
uitgehuur; ons veeplekke raak beknop-
pig” (our mountains are being sold or
rented; our grazing becomes limited).3°

The BMRP sees Sewefontein as an
important opportunity to demonstrate
how poor people can turn the biodiver-
sity economy to their advantage. The
farm itself holds considerable poten-
tial for ecotourism: stunning springs,
space for a wilderness campsite, build-
ings suitable for conversion to guest
houses. There is ample water to sup-
port intensive irrigated agriculture on
smaller land areas. But before any

of this can happen, the Sewefontein
people have more basic problems to
resolve. Like many land redistribution
projects in South Africa,*° the large
number of shareholders is the source
of problematic group dynamics and
continuous conflict over issues such as
farm management, payment of wages
to members working the farm, who is
entitled to live in the existing houses,
etc. There is general agreement that
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Picture 3. Farm dwellers depend on don-
key carts to access their basic supplies.
(Courtesy Wilderness Foundation)

the group’s size must reduce before
any progress can be made in making
Sewefontein a viable enterprise, and
the PMU has agreed to take a back
seat while a process of restructuring
gets underway.#!

Analysis and conclusion

The early stage of implementation of
the BMRP makes this concluding dis-
cussion more speculative than evalu-
ative. At the time of this research,

the project was only two years into a
twenty-year process. In addition, the
plight of farm dwellers is set against a
backdrop where many agricultural jobs
have been and continue to be lost as a
result of wider forces in the agricultural
economy unrelated to the conservation
agenda now being pursued. Neverthe-
less, the findings presented here point
to some systemic and structural issues
that reflect tensions in the BMRP’s at-
tempts to reconcile biodiversity con-
servation with land tenure rights and
land-based livelihoods of farm workers
and dwellers.

First is the issue of land acquisition by
the state as one element in the mega-
reserve’s expansion strategy. Where
this directly results in cessation of

10

agricultural activity as on Coleske farm,
and also Nuwekloof farm where 5 work-
ers lost their jobs in 2003, it introduces
the possibility of loss of livelihoods

and increased impoverishment of farm
dwellers occupying that land. Although
purchase of this kind is intended to form
only a small part of the overall land con-
solidation and expansion strategy, it has
been the most visible and with visibly
negative consequences. This creates a
major image problem for the BMRP and
its underlying philosophy that conserva-
tion be achieved in a manner that is em-
braced by local communities. Public per-
ceptions are vital to this new approach
to conservation. Cases like Coleske and
Nuwekloof threaten to undermine its
essence by fuelling suspicions that bio-
diversity conservation leaves poor and
landless people worse off.

Second and closely linked to the above,
social safeguard policies especially de-
signed to protect poor people against
these risks are proving

very difficult to im- %S‘ l's”ﬁgumd
plement, for reasons = pokéoles espectally
mainly to do with insti- = designed to

tutional complexity and ;meprw

capacity. Moreover, the =

fact that neither the = ﬂrtpm/tng
community nor the ma-
jority of the Baviaansk-
loof Steering Commit-
tee appear to know about the existence
of these policies raises questions about
openness and transparency. The RPF/PF
is arguably the most important policy
instrument spelling out the rights of
people affected by expansion of the
mega-reserve. As long as people at both
ends of the power spectrum— the poor
whose rights the RPF/PF is designed

to protect, and the steering committee
responsible for overseeing the project—
remain unaware, their ability to realise
these rights is seriously undermined.
Without adequate measures to ensure
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that decision-makers recognise and
protect existing rights, they are poten-
tially in jeopardy.

Third, while early speculations suggest
that farm dwellers on privately owned
farms may not suffer the negative con-
sequences experienced by their compa-
triots mentioned above, unequal power
relations on farms make it hard to see
how they might actually benefit from a
new biodiversity economy. To overcome
this, deeply entrenched attitudes and
prejudices on both sides must be ad-
dressed. Social relationships on many
of South Africa’s farms are highly ex-
ploitative and unequal, but their per-
sistence cannot be explained simply in
terms of farmers’ control. It rests also
in some measure on farm dwellers’
consent— consent which arises from
structural conditions such as a deep-
rooted culture of paternalism,*? and the
lack of alternatives available to them.
Questions that should be asked are:
Who stands to benefit most? How can
a social environment be created where
farm dwellers can negotiate economic
opportunities with their landowners

on a more even-handed basis? What

is required to create some visible suc-
cess stories to demonstrate that the
possibility of change for them exists?
This will not happen by itself. Dedicated
capacity is needed to forge a new social
accord in the community, giving farm
dwellers and other poor and landless
people access to entrepreneurial op-
portunities— for example a micro-en-
terprise development professional with
a social/community development per-
spective, based in the area and tasked
with identifying and developing a
number of projects that respond to this
urgent need.

Fourth, two aspects of employment

impact need careful monitoring over
the coming years. One is the levels of
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labour absorption in current farming
practice versus a biodiversity economy;
the other is the dif-

ferent skill profiles = The studly reverls
the latter requires, gthﬂtb@dg‘/ﬁs&g
mplications for a = conservation may be
potentially chang- = risky for the vich as
ing profile of em- = well as the poor.

ployees, along lines

of class and gender and also, perhaps,
race.*® Better-paid and more highly
skilled jobs may privilege people who
do not bear the brunt of job-shedding
in farming. The present study came
across a few cases where white mid-
dle-class individuals from outside the
area were employed in tourism-related
functions. While too anecdotal to be
conclusive, such cases suggest a need
for further scrutiny.

Fifth, the study reveals that biodiver-
sity conservation may be risky for the
rich as well as the poor. Expectations
that farmers will be prepared to reduce
the scale of their farm enterprise in
favour of uncertain growth in ecotour-
ism are tempered by the question ‘who
carries the risk?’ In the context of the
Baviaanskloof, just what it will take to
persuade farmers to change their land
use still seems poorly understood.** An
approach to conservation that relies on
the voluntary participation of private
landowners requires greater insight
into this question.

Sixth, the claim that agriculture is
unlikely to provide the economic boost
needed to address unemployment can-
not go unchallenged— for it begs the
question: what kind of agriculture?
Critics of South Africa’s land reform
programme argue that land reform
should include a process of agrarian
restructuring that favours smallholder
agriculture over the prevailing com-
mercial farming model, if it is to tackle
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rampant rural poverty.* International
evidence as well as local research sug-
gests that small-scale family type farm
models are generally more efficient,
create more on-

sity*’” than large-

‘ﬁ%‘,’% oreate scale mechanised
marza»ﬁzm = farms. As this study

Small-scale ﬁWﬂgE farm employment,*s
typafkm models = and are more sup-
aregmemllg WE portive of biodiver-

Mplpgwuf; and = shows, poor rural
are WS“PP”H:WE 1I;}ouseholds seek,
= first, a secure place
’fb"*’dmmﬂyg to live and land for
than large-scale = small-scale produc-
mgahanzgadﬁzm, = tion of food and

market crops; be-
yond this, they value land for non-com-
moditised resources such as grazing,
firewood, building and craft materials.
In contrast, the state’s preference for
capital-intensive commercial agricul-
ture— informed by its largely neo-lib-
eral macroeconomic paradigm— tends
to undervalue the land uses of the
poor. Challenging this paradigm may be
beyond the scope of the BMRP, but is
central to the issue at hand.

Two observations can be made about
the inter-institutional relations that
shape the BMRP. One concerns the
Baviaanskloof Steering Committee
(BSC). Its official mandate is to over-
see, advise and facilitate the project,*®
but in practice it functions more as a
public relations forum bringing together
a wide range of stakeholders* on a
quarterly basis. In itself this is a use-
ful function, but it does tend to obscure
where real power and oversight reside
and this may compromise accountabil-
ity, especially in relation to protecting
poor people’s rights. More broadly, the
highly complex institutional arrange-
ments on which this project is built

can generate inertia and paralysis, and
raise doubts about the viability of con-
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serving biodiversity while at the same
time delivering social and economic
rights to the poor. The aforementioned
impasse in implementing social safe-
guard policies at Coleske farm is an
example.

Finally, questions must be raised about
the increasingly popular, yet arguably
overstated belief that ecotourism can
meet the challenge of reconciling bio-
diversity conservation, rural livelihoods
and land rights. Although ecotourism

is not the only element of the biodiver-
sity economy being promoted by the
BMRP, it appears to take centre stage.
But stories of successful ecotourism
ventures that involve poor rural people
are scarce in southern Africa,*® and this
applies equally to poor people in land
reform projects.>! For the Sewefontein
community, ecotourism should be seen
as only one livelihood possibility among

others available to Ecotourism showld

them. It may con-
tribute to farm in- e seen as only one

come without being Elivdthmdpasslbiﬂty
the major focus of = among others

income-generating =
activities. Govern- = avallable to them.

ment and conservation agencies should
aim to provide support that can en-
hance multiple livelihood strategies.

This paper has identified systemic and
structural tensions in current attempts
to reconcile biodiversity conservation
and farm dwellers’ rights and interests
in the Baviaanskloof. There are unre-
solved critical questions about con-
servation-human rights connections,
including those dealing with procedural
rights (as with the role of the steering
committee and the application of social
safeguards) and with certain ‘nega-
tive’ rights (where communities have
lost livelihoods and access to natural
resources). The road ahead for the
BMRP is difficult but deserves support.
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The broader bioregional strategy for
conservation that looks beyond formal
protected areas in terms of planning,
conservation and economic develop-
ment is a positive response to much
of the criticism that has been levelled
against conservation in the past.>2 But
the complexity of the task cannot be
underestimated. The Baviaanskloof
Mega-Reserve will be an instructive
space to watch in the coming years.
Wendy Crane (wendycrane@telkomsa.net) is an independ-
ent analyst and consultant in the field of sustainable devel-

opment. She has worked for over 20 years in the interna-
tional development arena across Africa and Asia.
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21 The concept of a biodiversity economy is one
where local economic development does not
harm biodiversity, and where biodiversity re-
sources are developed into economic opportuni-
ties.

22 Baviaanskloof Mega-Reserve Project, 2004b.
23 Cape Action for People and Environment, 2003.
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ESTA is the national law enacted to secure farm
dwellers’ tenure rights and to prevent arbitrary
evictions (see Department of Land Affairs,
1997), but is widely seen as providing relatively
weak protection and notoriously difficult to en-
force (see Hall, 2004b).

Boshoff, 2005.
Interview with farm dwellers, August 2005.
Ibid.

Interviews with Matthew Norval, Project Man-
ager, and Eleanor McGregor, Community Liaison
Manager (PMU), August 2005.

Interview with Trevor Beeton, Department of
Land Affairs, August 2005.

Cape Action for People and Environment,
2003:38-39.

Interview with farm dwellers, August 2005.

Interviews with Matthew Norval, Project Man-
ager, and Andrew Skowno, Conservation Planner
(PMU), August 2005.

Interview with Chris Lamprecht, Chairman Bavi-
aanskloof Farmers Association, August 2005.

Interview with Thys Cilliers, landowner and CEO
of Baviaanskloof Mountain Passes Tours, August
2005.

Interview with farm dwellers, August 2005.
Ibid.

Interestingly, other landowners in the Baviaan-
skloof view the Sewefontein Trust as their own
insurance against land expropriation for conser-
vation purposes. (Interviews with Skillie Rau-
tenbach, Department of Agriculture, July 2005;
and Chris Lamprecht, Chairman Baviaanskloof
Farmers Association, August 2005)

Interview with members of the Sewefontein
Trust Committee, August 2005.

Ibid.

Hall, 2004b.

To this end, a Steering Committee has been
formed involving inter alia Trust officials, De-

partment of Agriculture, Department of Land
Affairs, and Southern Cape Land Committee.

This culture is rooted in colonial tradition which
described the farm as a family-like community
and emphasised the master’s (often despotic)
power over the ‘child’, his servant. For a discus-
sion of this culture of paternalism see Du Toit,
1996.

I am grateful to Ruth Hall for pointing out this
issue.

Interview with Mandy Barnett, Programme De-
veloper, C.A.P.E., September 2005.

E.g. Hall, 2004b; Kepe and Cousins, 2002.
Van Zyl, 1996.

Pretty, 1995.

Baviaanskloof Mega-Reserve Project, 2003.

Members include local and provincial govern-
ment agencies, NGOs, organised agriculture,
academic institutions. BSC meetings are some-
times attended by landowners and other mem-
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bers of the Baviaanskloof communities.
50 Kepe et al., 2005.
51 See Magome and Murombedzi, 2003.
52 Kepe et al., 2005.
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The 2006 Recogwnition of Forest Rights Act,
ndia— a tool to support conservation through
recognition of human rights

Pradeep Kumar and P, Senthil Kumar

Abstract. In India, the tribes and other forest dwellers (TFD) have been residing on their
ancestral lands from time immemorial. Among the problems they faced are the inadequate
recognition of their land rights during the forest consolidation process, the non-conferment of
ownership rights over minor forest products, and the limited access to the benefits of devel-
opment schemes. In order to solve these problems, the Government of India has recently
enacted the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest
Rights) Act. This Act recognizes several rights of the forest dwellers, while maintaining a
clear conservation vision. This paper analyses the provisions of the Act in relation to rights,
with special reference to human rights, and discusses how such rights can contribute to con-
servation. The paper also presents perceived threats to conservation expected to arise from
implementation of the Act. The Act is in its very early implementation stage and its full impli-
cations in terms of conservation and livelihoods are not yet clear. It is argued, however, that
the Act can serve as a tool to develop pathways for forest dwellers’ engagement in conserva-
tion, while simultaneously promoting human rights.

lived and thrived for generations

(n India, tribal people and other forest
dwellers (TFD) are integral to the very
survival and sustainability of forest
ecosystems, including wildlife. How-
ever, historically TFD rights have not
been adequately recognized,! resulting
in protracted injustices, including:

» inadequate recognition of TFD
land rights during the process
of forest consolidation. The tradi-
tional rights of TFD on forest lands
were not adequately recognized and
recorded in the process of consoli-
dation of state forests, either during
the colonial period or in independ-
ent India. As an example, many
TFD still do not have a homestead
or address of their own. They are
people without legal identities, erro-
neously looked upon as encroachers
on forest lands. The threat of evic-
tion looms large in their psyche. In-
security of tenure and fear of evic-
tion from the lands where they have
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are perhaps the main reasons why
tribal communities feel emotionally
as well as physically alienated from
forest conservation.

» lack of confirmation of owner-

ship rights over minor forest
products. An emphasis on produc-
tion forestry has somehow left the
interests of the tribal communi-
ties in minor forest products (MFP)
unrecognized.

There has been = The Act is a vallant
no confirmation = Attempt to balance
of ownership = forest dwellers’
rights over MFP g@mmwwm
to forest dwell- =

ers. The collec- = And ewvlronmental
tion and trade of ;a\b)l?att’\/gs.

most high value
MFP is largely monopolized by the
Corporations of the Forest Depart-
ments of various states, with TFD
employed only as wage earners col-
lecting MFP for the state.
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months of acrimonious debate. The
Act is a valiant attempt to balance for-
est dwellers’ rights with economic and
environmental objectives, and seeks
answers to some key questions, such
as “Who can live in forested areas?
What rights do forest dwellers have
over lands they have lived on for gen-
erations? Can they be relocated, and
if so, on what justifications and under
what terms?”

Overview of the provisions of
the Act

The main rights recognized for the
tribes and forest dwellers by the Act
are:

(i) right to hold and live in forest
land, under individual or com-
mon occupation, for habitation
or cultivation

for livelihood— = 72 énsure
specifically, = oconsenation, the
scheduled = Hights holders are
tribes and oth- E‘”‘P’WQPW
er traditional =
g - S e forest dwellers = oatohment areas,
Picturé 1. Forest dwellers are heavily deper{dent living in forests E W souroes and
on forest products for their livelihood. for t_hree gen- EW”&’WW”JJ’
(Courtesy Pradeep Kumar) erations will be ESMZ{‘I:W areas.

entitled to a

> benefits of development maximum of four hectares of land

schemes denied. Mainly due to
their lack of clear land title, TFD
are threatened with displacement
resulting from demands for bring-
ing more land under protected area
(PA) status. Further, the land under
their occupation is treated as illegal
and therefore not serviced by de-
velopment interventions for drink-
ing water supply, health facilities or
electricity.

It was against this background that

or area [per individual, family
or community, as applicable] if
that land has been under occu-
pation prior to December 2005
(for scheduled tribes), or at least
for 3 generations (75 years) (for
other forest-dwellers).

(ii) right to access, use, or dispose of
minor forest products, including
through sale;

(iii) other rights of use or entitle-
ments such as grazing (both set-
tled and transhumant) and tradi-

The Scheduled Tribes and Other Tradi-
tional Forest Dwellers (Recognition of
Forest Rights) Act was passed by the
Indian Parliament in 2006 after several
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tional seasonal resource access of
nomadic or pastoralist communi-
ties;
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(iv) right of habitat and habitation for
primitive tribal groups and pre-
agricultural communities;

(v) right of access to biodiversity,
and community intellectual prop-
erty rights over traditional knowl-
edge related to forest biodiversity
and cultural diversity;

(vi) right to protect, regenerate, con-
serve or manage any community
forest resource that TFD have
traditionally protected and con-
served;

(vii) any other customary rights, ex-
cluding hunting.

To ensure conservation, the right-
sholders are empowered to protect
catchment areas, water sources and
other ecologically-sensitive areas, as
well as their cultural and natural herit-
age. Even though they will enjoy their
customary rights, those now exclude
hunting, trapping or extracting body
parts of any wild animal. There are
regulatory provisions to ensure sus-
tainable practices and promote con-
servation in critical wildlife habitats,
and these are being framed as further
rules under the Act.

How the Act simultaneously
addresses human rights and
conservation

The present Act fulfils a need for

comprehensive legislation giving due
recognition to the

DW an “‘““-‘ME forest rights of
ﬂrestmmgmwnt'g tribal communities

.sgstzm can = and forest dwellers.
= More than 40 mil-
= lion of India’s most
participation of = inoverished and
forest dwellers in = marginalized people
eonsenviation, = live in the country’s
~ forests, including
tiger reserves, wildlife sanctuaries and
national parks. For years they have
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been neglected by the government
and left to fend for themselves. For
example, the pastoral Maldhari com-
munity in Gir Wildlife Sanctuary in
Western India and the pastoral Gujjar
community in Rajaji National Park in
Northen India live simple lives in small
mud houses hidden deep in the for-
ests. They have no access to electric-
ity, schools or health care. Their basis
of livelihood is milk from their cattle,
vegetables, collecting honey, and trad-
ing their produce in the local market
for items like food grains. Some of
them are illiterate and unable to count
or use money.

Some conservation activists see it as
essential for conservation success that
forest dwellers be involved in conser-
vation efforts and given a sense of
ownership and responsibility over the
forests. There is a symbiotic relation-
ship between tribal people and con-
servation. The natural resource base
forms the very foundation of their life
support system. It is not only for food
and water that they depend on for-
est— their customs and lifestyle are
integrally interwoven with the forests.
Only an inclusive forest management
system can secure the active partici-
pation of forest dwellers in conserva-
tion.

It is natural for any human to have
an attachment to his or her land, but
in the absence of tenure rights it can
hardly be expected that people devel-
op a sense of ownership to forest land
and, consequently, care about for-
est conservation. Insecurity of tenure
forces people to think on short-term
horizons and focus on immediate and
exploitative benefits. Once the tribal
people secure their own land, they
will have the incentives to protect
the forests in the vicinity. The reali-
zation that they have a permanent
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stake in the land allocated to them
and the adjoining forest land, will
create a lasting stake in its conserva-
tion? and dismantle the psychological
barrier created by the perception of
conservation as something imposed
by outsiders (“their land, their rule”).
As shown by the work of Kalpavriksh
and other Indian activist groups, there
are thousands of sites where commu-
nities have demonstrated the ability
and willingness to protect forests and
wildlife. However, they did not have
the legal authority to counter threats
and sustain their conservation results
in such areas. The present Act finally
provides backing for such initiatives.?

Perceived threats to
conservation and the situation
of tribal people and other forest
dwellers

The main challenge of the Act is to
harmonize the potentially conflicting
interests of recognizing forest rights
of TFD, and protecting forests and
wildlife resources. Unfortunately, the
Act has, since its inception, generated
a sharp division of opinions on politi-
cal and ecological lines. For instance,
some conservationists and journal-
ists have commented that the Act

will destroy "what remains of India's

forests". Some of the main concerns

expressed are enumerated below.

P There are no reliable estimates of
the likely number of families eligible
for the forest land rights that will be
granted by the Act, therefore it is
not known if the number of rights-
holders could be a significant risk
to existing forest cover. If too many
people are allowed to live in the
forest, they will degrade the habitat
as their cattle graze in direct com-
petition with prey like deer.? Certain
species such as tigers, rhinos, and
elephants are vulnerable to pres-

18K

sures from human land use.® These
species are typically large-bodied,
slow-breeding, and need large areas
of habitat and vast resources for
survival. Increased human habita-
tion in forests may cause depletion
of forest cover, resulting in signifi-
cant ecological costs.

» While the Act does not allow cul-
tivation of previously unoccupied
forest land, if a family is allowed to
use an occupied four hectare patch
for cultivation, it is certain that the
whole patch

will be used The main challenge
for cultivation of the Act is &
only, and that harmonize the

all forest-based
requirements

potentially

will be met Ew”ﬂé%,wm
from adjoining = of recognizing the
forests. One = forest rights of
cannot imagine = tribals and other

that just at the =

boundary of - forest dwellers while
cultivated land = protecting forests and
there will be = Wliﬁmsoum&c,

dense forest.
There will be a gradient of degrada-
tion from the edge of the cultivated
land to some point inside the for-
est. The whole forest may be dotted
with cleared patches and surround-
ing degraded forest.®

P The argument that the tribal people
have been living in the forest for a
very long time without degrading it
really does not hold true any longer.
The population of tribal people has
increased and so have the impacts
of their way of living. Many tribal
people have been influenced by
culture outside their own traditions.
The total pressure on the forest
is much higher than it was in the
past.”

P The Act has vested land rights not
only with the tribal people, but also
with other forest-dwelling communi-
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Picture 2. Some encroachments, once le-
galized, may pose danger to the health of
the forests. (Courtesy Pradeep Kumar)

ties. Politicians were unanimous in
demanding the withdrawal of cases
registered against forest-dwellers by
forest officials. This was tantamount
to legalizing encroachment. Further
encroachment in the forests may be
encouraged by the expectation that
it will be regularized eventually by
similar legislation in the future.

P» The definition of "traditional forest
dwellers" in the Act provides scope
for State Governments, land mafia
and local elites to exploit the situ-
ation, which could in turn create or
exacerbate local conflicts. There are
many situations, for instance in the
north-eastern States of India, in
which individuals and communities
from outside a region have occupied
forest land recently, at the expense
of the local tribal or other traditional
forest-dwelling communities.®

P Despite the Act, large-scale reloca-
tion of tribal communities from core
areas of National Parks and Sanc-
tuaries may take place.® Given poor
track record in relocating people
affected by development projects,
such as the Narmada Dam,° or
from sanctuaries such as Sariska
and Gir,!! the possibility of large-
scale relocation from core areas
raises the spectre of loss of liveli-
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hood and hardship for TFD.

In spite of the above concerns, many
people seem to believe that the posi-
tive aspects of the Act outweigh the
concerns. In other words, the majority
of commentators believe that this Act is
a great beginning to link human rights
with sustainable conservation in India.

Conclusion

There is no doubt that legislation was
necessary, in India, to remedy the his-
torical injustices against tribal people.
Yet, the public debate revealed a sharp
division of opinions:

some hard-core EMﬂ%WkW
conservationists = tp belinve that the
have foretold a = positive aspects of
disastrous ecologi- = the Aot outweigh the

cal future after the
Act, while their hu- = oonoims.
man rights counterparts have argued
that the Act should have included even
stronger provisions for land rights. In
the debate, the voices of several mod-
erate conservation and human rights
groups have been drowned out. But
their message is nevertheless critical:
we need to protect forests to protect
livelihoods, and we need to establish
clear livelihood rights to create a long-
term stake in conservation. As The
Telegraph, a respected Indian news-
paper, puts it: where human rights,
human and animal coexistence and
the conservation of nature are con-
cerned, "legislation is only a beginning
for achieving such a difficult and deli-
cate balance. This is the first proper
attempt to implement a complicated
issue of natural justice— the confer-
ring or restitution of land and produce
rights for forest dwellers”.12 The au-
thors of this paper agree and believe
that the present Act can open new
pathways to engage forest dwellers in
conservation while ensuring the pro-
motion of human rights.
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Notes

1 Government of India, 2005.

2 In the opinion of authors of this paper.

3 Kalpavriksh, 2006.

4 Pooja, 2007.

5 Madhusudan, 2005.

6 General impression of the authors of this paper.
7 General impression of the authors of this paper.
8 Madhusudan, 2005.

9 Core Areas: National Parks and Sanctuaries are

required to keep certain areas inviolate for pur-
poses of wildlife conservation. The areas may be

determined by the Ministry of the Central Govern-
ment dealing with Environment and Forests.

10 Levien, 2004.
11 Shahabuddin et al., 2005.
12 Daily Telegraph, December 2006.
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Reconocimiento Y prateociéw de Los derechos
huwmanos de Los pescadores artesanales—
las Greas marino-comunitarias una alternativaz

Patricia Madrigal Cordero Y Vivienne Solis Rivera

Abstract. This article analyzes the legal viability of the recognition of a marine community
conserved area. After reflecting generally on legal frameworks to jointly address human

rights and conservation, the article proposes some concepts for effective recognition of arti-

sanal fishers’ rights. We then review the process developed in Tarcoles, an artisanal fishing

community on the Central Pacific Coast of Costa Rica. Working in collaboration, Coope Solidar
R.L. (a cooperative for professional services for social solidarity) and Coope Tarcoles R.L. (an
artisanal fishers cooperative) facilitated creation of a community area for responsible fishing.
The objective was to secure traditional fishing rights and ensure the sustainability of artisanal
fishing. This activity demonstrates that artisanal fishing is compatible with marine conserva-

tion by integrating conservation and development objectives and taking an ecosystem appro-

ach that could reduce poverty in coastal communities and enhance food security.

Resumen. Este articulo analiza la viabilidad juridica del reconocimiento de un area de conser-
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vacion comunitaria en el mar. Partiendo de una reflexidon sobre los marcos juridicos en ma-
teria de derechos humanos y conservacion, plantea algunas ideas para el reconocimiento de
los derechos de pesca artesanal. Como referencia se menciona el proceso que se ha desarrol-
lado en Tarcoles, una comunidad de pescadores artesanales ubicada en el Pacifico Central de
Costa Rica, en donde en el marco de la relacién de asociatividad entre Coope SoliDar R.L.,!
una cooperativa de servicios profesionales para la solidaridad social, y Coope Tarcoles R.L.,
una cooperativa de pescadores artesanales, se ha declarado un area comunitaria para la
pesca responsable, con el objetivo de que se reconozcan sus derechos tradicionales de pesca,
procurando la sostenibilidad de la pesca artesanal como un oficio que puede ser orientado
hacia la conservacion marina y cultural. Este planteamiento intenta reconocer a la pesca
artesanal como un sector mas cercano hacia la conservacién marina, que integra objetivos de
conservacion y desarrollo desde un enfoque ecosistémico que podria reducir la pobreza de las
comunidades costeras y fortalecer su seguridad alimentaria.

Las areas de conservacion
comunitaria: un reconocimiento a
procesos locales de conservacion
Las areas de conservacién comunitaria
(ACC) son una forma de entender, con-
ceptualizar y justificar, situaciones que

se han dado a lo largo
Esta dignidad

= del tiempo en todo el
Aebe ser reconoekdn = mundo. No es de ex-
no sélo a Los = trafar entonces, que

) = desde una perspectiva
bvtdos stno = juridica su justificacion

también 4 Los = se encuentre no sola-
colectives, & las = mente en los marcos

il = juridicos de la conser-
o0 ades, & = vacién sino también

[05?“‘6["55”[‘755 en los de derechos
organizacionss = humanos, tanto a nivel
~ internacional como a
nivel nacional. Las ACC no sélo reco-
nocen que es importante conservar la
diversidad bioldgica sino el acceso y la
distribucién equitativa de estos recursos.
Su conceptualizacion integra conserva-
cidn pero también desarrollo, calidad de
vida y/o derechos humanos. Su funda-
mento reside en principios hartamente
pregonados pero dificilmente aceptados,
de que el ser humano tiene como tal una
dignidad que debe ser reconocida, un
libre albedrio que le permite tomar deci-
siones y una libertad que exige que éstas
sean reconocidas. Esta dignidad debe ser
reconocida no soélo a los individuos sino
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también a los colectivos, a las comunida-
des, a los pueblos y a las organizaciones.

El V Congreso Mundial de Parques Na-
cionales? definiod las Areas Conservadas
por Comunidades como aquellos “eco-
sistemas naturales y modificados que
contienen una biodiversidad importante,
prestan servicios ecoldgicos y poseen
valores culturales, y cuya conservacion
estad a cargo de co-

munidades indige- = L Area de Consenva-
nas y locales en el §mcpm“umw
marco del derecho =

consuetudinario o E““’%Mmd‘
por otros medios = mangle, &S e reconvel-
efectivos” (WPC = miento dle una forma
Rec 5.26). Un Area Edegab:man.zn‘ P

de Conservacion = i
Comunitaria no Emin‘md‘m
es una categoria = toma Ae Aecisiones en
de manejo, es el = geogrﬁﬁaa
reconocimiento Euﬂ;aspaai;‘ 2
de una forma de 5;” paree e oo
gobernanza,® el = Aades lpcales o pucblos
reconocimiento de = Zudligenas.

la toma de de-

cisiones en un espacio geografico por
parte de comunidades locales o pueblos
indigenas. Esta forma de gobernanza se
encuentra reconocida por el Convenio de
Diversidad Bioldgica (CBD) cuya Deci-
sion VII/28 de la VIII Conferencia de las
Partes contiene el Plan de Trabajo para
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Areas Protegidas.* Dicho plan recomien-
da a los Estados signatarios revisar sus
sistemas de areas protegidas de acuerdo
a los tipos de gobernanza incluyendo
aquella desarrollada por comunidades
locales o pueblos indigenas.

Asimismo, el Plan de Trabajo reconoce un
enfoque de equidad y participacion para
las areas protegidas que han ampliado
su espectro para afadir a los objetivos
de conservacion el reconocimiento de
otras formas de gestion y gobernanza.
Esta inclusién no es mas que el recono-
cimiento de los derechos humanos de las
poblaciones usuarias. Por otro lado, en
este plan se reconoce que el porcenta-
je de areas protegidas en el mundo ha
aumentado, pero que no han incluido los
ecosistemas mas representativos, debi-
lidad que se vuelve mas evidente sobre
todo en ambientes marinos.

El elemento 2 del programa “Goberna-
bilidad, participacién, equidad y parti-

cipacion en los beneficios” incluye en el
objetivo 2.1 la necesidad de promover
la equidad y la participacion en los be-
neficios. Su meta es establecer para el
ano 2008 mecanismos de participacion
equitativa tanto en los costos como en

:. —i .- s 22 Y=

los beneficios derivados de la creacién
y administracion de areas protegidas.
Entre otras recomendaciones sugiere:
“2.1.2. Reconocer y promover el con-
junto mas amplio de los tipos de go-
bernabilidad de las areas protegidas en
relacion con su potencial de logro de las
metas de conservacién de conformidad
con el Convenio, en lo que pudieran in-
cluirse las areas conservadas por comu-
nidades indigenas y locales”.

Respaldo juridico para

la propuesta de un Area
Comunitaria para la Pesca
Responsable

El reconocimiento de los derechos de
pesca artesanal, enfrenta serias limita-
ciones en los paises que siguen el sis-
tema romano francés, que parte de que
el mar y la zona costera es un bien de
dominio publico. La forma tradicional
en que se ha propuesto la utilizacion de
estos bienes publicos o demaniales ha
sido a través del otorgamiento de actos
administrativos como las concesiones

0 permisos de uso. La gran limitacion
de estos instrumentos administrativos
de derecho publico es que otorgarian
derechos exclusivos, o excluyentes de
otros actores interesados. Dicho de otra
forma, el beneficiario de una concesion
adquiere el uso exclusivo sobre el bien
gue le ha sido otorgado.

El reconocimiento de derechos de pesca
artesanal que han existido a lo largo del

tiempo proviene por = umldealagiad:
otra parte de una =
ideolggl’a de dere- gdm'ahpshmwu s
chos humanos basa- = basados en la
dos en la solidaridad, gsp[idqridad[:,_]d
- | o por s Serechos e olllrs nire
Foto 1. Asociados de Coope Tarcoles R.L. T =
con el apoyo de Coope SoliDar R.L. re- cion, que implican el g‘l“f‘”“””‘ﬁw“‘
alizando la zonificacion participativa del goce solidario entre EWWSdlw
area comunitaria de pesca responsable en quienes acepten = bmdascu-laldglaq,
septiembre 2006. las normas de uso =
(Cortesia Coope SoliDar R.L.) basadas en la I6gi- = MGZ‘W&MWJ"’
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ca, la ciencia y la razoén. Tal es el caso
de Coope Tarcoles R.L. cuya Asamblea
General declara que un area comunitaria
para la pesca artesanal responsable es
aquella en donde no sdlo sus asociados
pueden ejercer derechos de pesca ar-
tesanal sino todos aquellos pescadores
artesanales que se comprometan a reali-
zar una pesca responsable.

Compartir el poder de acceso y uso a
estos recursos que pareciera mas facil
entregar en forma exclusiva a un ac-
tor, enfrenta obstaculos y dificultades
conceptuales y metodoldgicas. No sdlo
no existen procedimientos especificos
sino que ademas su justificacién parte
de una integracién de principios y valo-
res de la teoria de derechos humanos
que todavia muchos juristas conside-
ran “derecho natural”. Lo cierto es que
alrededor del mundo, se esta solicitando
que el sector pesquero artesanal sea
protegido en el acceso a los recursos
pesqueros como una forma de reduccién
de la pobreza y de mantenimiento de
la soberania alimentaria. Este reclamo,
desde un punto de vista de derechos
humanos, no es otra cosa que un reco-
nocimiento de los derechos econdmicos
sociales y culturales de los pescadores
artesanales que a lo largo de las déca-
das han quedado rezagados.

Nomura afirma recientemente que “de
acuerdo con las politicas pesqueras y los
enfoques frente a la gestidn, incluyendo
los derechos de pesca, deben adaptar-
se a cada contexto concreto del pais o
de la zona en cuestién en funcidén de su
pesqueria, su estructura social, su cul-
tura local, etc. Actualmente se asignan
derechos de pesca en el marco de pro-
gramas a largo plazo como el sistema
de desarrollo comunitario que funcionan
en comunidades pesqueras del mar de
Bering; los varios sistemas que derechos
de uso territorial en la pesca (en in-
glés TURF) vigentes en Japon, Filipinas,

Policy Matters 15, July 2007

Samoa y Fiyi; las areas de manejo o ex-
plotacién de recursos bénticos chilenas
o las unidades de gestion de playa que
operan en Uganda, Tanzania y Kenia”.>

Problematica del sector
pesquero artesanal: derechos
economicos, sociales y
culturales que no han sido
garantizados

Desde el ano 2001 Coope SoliDar R.L.
ha promovido espacios de intercambio
y discusidon con pescadores artesanales,
no solo nacionales, sino también de las
islas Galapagos, en Ecuador, y de Pa-
nama. Como resultado de ese proceso
se han identificado los asuntos que mas
preocupan a este sector, los cuales reve-
lan claramente que los derechos econd-
micos, sociales y culturales no han sido
garantizados por el Gobierno y que exis-
ten grandes obstaculos para que el sec-
tor pesquero artesanal disfrute del goce
y ejercicio de este tipo de derechos. Los
principales problemas identificados por
el sector pesquero artesanal que violan
el ejercicio y goce de sus derechos son:®
» derecho a la organizacion;
» derecho a la educacion, el trabajo y la
seguridad social;
P derecho a un trabajo digno;
P derechos ambientales y de acceso a
los recursos naturales.

1. Derecho a la organizacion

Los pescadores artesanales perciben
que dentro de su gremio es dificil orga-
nizarse, trabajar por metas comunes y
enfrentar juntos los obstaculos que se
les presentan desde afuera. Datos sumi-
nistrados por el Instituto Costarricense
de Pesca y Acuicultura, INCOPESCA, dan
cuenta de la diversidad de actores que
se agrupan alrededor de la actividad pes-
quera. Esta diversidad queda represen-
tada en la tabla 2, donde se clasifica al
sector por tipo de organizacion.’
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Tabla 1. Sector pesquero nacional: tipologia de actores segun modelo de organizacion®
(Fuente: Lic. Luis Castro, Direccion de Extensiéon, INCOPESCA).

Asociaciones de pescadores 66
Asociaciones de pescadores artesanales 25
Comités locales de pescadores (COLOPES) 14
Asociaciones de buzos 3
Camaras 8
Cooperativas 7
Federaciones 3
Sindicatos 2
Uniones 2

Como se observa en la tabla, el pes-
cador artesanal cuenta con estructu-
ras organizativas como asociaciones,
Comités Locales de Pesca (COLOPES)

y cooperativas. Estas estructuras or-
ganizativas han sido promovidas por

el Estado o a través de la Coopera-
cion Internacional, pero sin el apoyo y
seguimiento necesario para su fortale-
cimiento. Esas organizaciones mues-
tran grandes debilidades de gestion
administrativa las cuales muchas veces
llevan a su desaparicion, este elemento
estad intimamente relacionado con los
problemas sociales que enfrenta el sec-
tor. Asimismo, el derecho a la organiza-
cion se ve afectado directamente por la
obtencién de una remuneracion inferior
a los salarios minimos y por la falta del
derecho a la educacion.

2. Derecho a la educacion, el
trabajo y la seguridad social

Estimaciones realizadas por el Informe
Estado de la Nacién para el afio 2005,

con base en la Encuesta de Hogares de
Propodsitos Multiples del INEC, ponen
de manifiesto el deterioro socioeconé-
mico del sector pesquero artesanal y la
necesidad de articular una estrategia
interinstitucional para abordar la com-
plejidad de los problemas de este sec-
tor tan importante para el desarrollo del
pais. El ingreso per capita promedio del
hogar es de ¢66.685,7 por mes. Para
el 2005, el Ministerio de Trabajo defi-
nidé para ocupaciones tipificadas como
no calificadas un salario minimo de
¢4.188 por jornada diaria, equivalente
a ¢125.640 mensuales.® Esto significa
gue, segun los datos oficiales, el ingre-
so econdmico de las personas que se
dedican a la pesca es inferior al salario
minimo. Por otro lado, la escolaridad
promedio de los pescadores es de 5,7
afos, como puede verse en la tabla 3,
también elaborada por el Programa Es-
tado de la Nacién a partir de la Encues-
ta de Hogares de Propdsitos Multiples.

Tabla 2. Nivel de educacion pescadores (Fuente: Programa Estado de la Nacion, 2006)

Nivel de educacion 2001 % 2005 %

Primaria incompleta o menos 2.963 39,1 2.660 28,0
Primaria completa 2.853 37,7 3.309 34,9
Secundaria incomplete 957 12,6 1.845 19,5
Secundaria completa o mas 733 9,7 1.425 15,0
Ignorados 67 0,9 246 2,6
Afos de escolaridad promedio 5,7 6,7
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Ambos indicadores, educacion e ingre-
so, revelan la precariedad del sector
pesquero artesanal. Debe agregarse
que el sistema de seguridad social
hasta hace muy poco ha reconocido el
derecho de los pescadores artesanales
a una pension por vejez, incapacidad
o muerte. Es frecuente observar en las
comunidades costeras personas mayo-
res de 60 afos que todavia se dedican
a la pesca porque no tienen otra fuente
de ingresos o que se desempefian en
otras labores relacionadas. En con-
secuencia, es posible afirmar que los
derechos sociales en cuanto respecta
al menos al trabajo, la educacioén y la
seguridad social, permanecen en un
estado de declaracion formal en lo que
al sector pesquero artesanal se refiere.

3. Derecho a un trabajo digno.

La realidad antes descrita, unida a la
disminucion de las capturas y de las
areas donde se puede pescar, es lo que
despierta la inquietud de los pescado-
res por la busqueda

El derecho a4 un = de nuevas opciones
dmbiem.s'ﬂwy = s?cioproductivasa
= Algunas comunida-
wol{giaqmmg des pesqueras han
equilibrado s v = buscado alternati-
seriansente limitadp = vas en el turismo
alpzrmihfrd a;tq_g 0 en proyectos de
. = acuicultura. Sin
dpla“mﬂw"deg embargo, preocupa
Artes de pescd = que estas activida-
qugdqy‘iang[ zeosis- = des puedan traer
toma maring, = pérdida de valores

O crear expectativas
gue no necesariamente seran satisfe-
chas. Se reconoce que si no existen
formas para distribuir los beneficios
que genera el turismo, éstos no llegan
a las comunidades pesqueras. Los pro-
yectos de acuicultura que desarrollan
algunas comunidades pesqueras estan
en una fase experimental, requieren
asistencia técnica y aun les falta llegar
a una etapa de distribucion comercial
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que pueda ser replicada sin riesgo por
otros grupos.

La apertura de espacios de reflexion al
interior del sector pesquero permitiria
que se analicen, sistematicen y com-
partan las lecciones aprendidas de las
opciones socioproductivas que se pro-
mueven, siempre y cuando se parta del
respeto al ejercicio de un oficio digno
como lo es la pesca artesanal y no de
la necesidad de que los pescadores se
dediquen a otro tipo de oficios. Como
lo establece el Cddigo de Pesca Res-
ponsable de la FAO, la pesca artesanal
brinda empleos, seguridad alimentaria
e ingresos para un pais y el Gobierno
debe establecer las politicas, estrate-
gias y programas necesarios para su
mantenimiento.

4. Derechos ambientales y de
acceso a los recursos naturales

En todas las entrevistas, visitas e in-
tercambios realizados, los pescadores
artesanales mencio- =

naron el impacto de = En todas Las en-

las redes de arras- - LreVistas, Visitas ¢
tre sobre su activi- = lntgroambios reali-
dad. Para ellos, la =

responsabilidad por Emas bos pesoadores
la degradacion am- - Artesanales wmensio-
biental y la dismi- = saron ¢l lmpacts de
nucion de la captura = /gs pedes de arrastre
es en gran medida = sobve su acthidad,

atribuible a los bar-
cos camaroneros. Esta situacion afecta
también las artes de pesca, cuando los
rastreros se llevan los trasmallos. Algu-
nas embarcaciones asumen los costos
de estos dafios. No obstante, son los
camaroneros quienes proporcionan la
carnada para la pesca artesanal y exis-
ten relaciones entre ambos grupos.

El derecho a un ambiente sano y ecol6-
gicamente equilibrado se ve seriamente
limitado al permitir el Estado la utili-
zacion de artes de pesca que dafian el

195



Conservation and Human Rights

ecosistema marino. Paraddjicamente,
al tratar de identificar las amenazas
para la conservacion marina se sefa-

la al sector pesquero, sin establecer

las diferencias necesarias que eviten
las asimetrias en la distribucién de la
responsabilidad. Otro elemento que
hace aun mas dificil esta realidad es la
marginalidad juridica del sector. Las co-
munidades pesqueras estan asentadas
en la zona maritimo-terrestre y por lo
general sus pobladores no cuentan con
titulos de propiedad del lugar donde
viven y trabajan. Por otra parte, la gran
mayoria de ellos no tiene licencia de
pesca.

En los ultimos afos, el desarrollo turis-
tico y de bienes raices ha aumentado
la plusvalia de propiedades ubicadas
en areas costeras. Esto ha motivado un
mayor interés de las entidades esta-
tales en controlar el uso de las zonas
publicas, lo que se ha traducido en una
politica de desalojos que afecta seria-
mente a los grupos pesqueros. Asi lo
han sefalado, por ejemplo, los miem-
bros de la Asociacion de Pescadores de
Zancudo, ubicado en el Pacifico Sur de
Costa Rica, que se han organizado para
enfrentar esta situacion. La utilizacion
de manglares, bienes publicos, también
esta provocando graves problemas en-
tre usuarios como los piangleros, que
ahora requieren un permiso de extrac-
cion emitido por el Ministerio de Am-
biente y Energia (MINAE), para lo cual
se requiere un plan de manejo.

El establecimiento de areas marinas
protegidas (AMP) en algunos casos
supone la reduccion de las areas de
pesca, los pescadores se quejan de que
no se les ha dado la debida participa-
cion en el proceso tendiente a zonificar
y delimitar las areas de pesca y de pro-
teccion. En el Parque Nacional Marino
Ballena, Pacifico Sur de Costa Rica,

los pescadores aceptaron la creacién

19¢

el apoyo de Coope SoliDar R.L. realizando la
zonificacion participativa del area comunitaria
de pesca responsable en septiembre 2006.
(Cortesia Coope SoliDar R.L.)

del drea bajo la creencia de que solo
se restringiria la pesca de arrastre en
sus aguas y que ellos podrian desarro-
[lar su actividad de una mejor forma.
Sin embargo, a la postre la categoria
de manejo de parque nacional generd
conflicto, pues limita el ejercicio de la
pesca en todas sus modalidades, inclu-
yendo la artesanal.

En otras areas protegidas, como en
Guanacaste, el conflicto ha llevado
a presentar pliegos de peticiones al
gobierno y a plantear una reforma al

articulo 9 de la Ley = 4

de Pesca y Acuicul- =7 los gores

tura, para que sea ;lagﬂr&sddp&ﬂ&'
el plan de manejo = enouentran dentry
el que defina las Edeundmapmtzglda
actividades que se = fna (AM
pueden realizar en = ma P-..

las areas protegidas = 40 obstante
marinas. Ademés = /s pescadores

e solekd mavor artesanales . anen
elaboracion de ese % und actitud positiva
plan y, sobre todo, = fFente a las AMP Y
en la zonificacion. E[qm Wb[g

El sector considera
que, en la actualidad, los mejores luga-
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res de pesca se encuentran dentro de
un area protegida marina. No obstante
lo anterior, los pescadores artesanales
con los que se ha trabajado en el mar-
co de este proyecto tienen una actitud
positiva frente a las AMP y la pesca
responsable.

El anteriormente mencionado Plan de
Trabajo para Areas Protegidas incluye
como meta para el 2008 el estableci-
miento de mecanismos de participacion
equitativa tanto en los costos como en
los beneficios derivados de la creacion
y administracién de areas protegidas.
Esta propuesta para el reconocimiento
de un Area Comunitaria Marina para la
Pesca Responsable se orienta hacia el
cumplimiento concreto de esta meta.

Los derechos a un ambiente
sano y ecolégicamente
equilibrado también deben ser
garantizados para el sector
pesquero artesanal

En Costa Rica el respaldo legal de las
areas protegidas se encuentra en el
capitulo VII de la Ley Organica del
Ambiente de 1995. Contrariamente a lo
gue se puede creer por la fama interna-
cional de nuestro pais en este campo,
lo cierto es que el Sistema de Areas de
Conservacion ha funcionado en base a
una integracion de normas de diferentes
leyes y a lineamientos politicos que no
encontraron respaldo juridico como tal,
sino hasta la Ley de Biodiversidad en
1998. Las categorias de manejo que la
Ley Organica del Ambiente (LOA) reco-
noce son:

P Reservas forestales

» Zonas protectoras

P Parques nacionales

P Reservas bioldgicas

P Refugios nacionales de vida silvestre
» Humedales

» Monumentos naturales.
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No obstante, el articulo 32 deja abierta
la posibilidad de establecer areas silves-
tres protegidas segun otras categorias
de manejo que el Ministerio de Ambiente
y Energia (MINAE) reconozca en un fu-
turo. Como parte de los objetivos de las
areas protegidas, reconoce que deben
asegurar el uso sostenible de los eco-
sistemas y sus elementos, fomentado la
activa participacion de las comunidades
vecinas. El capitulo siguiente, nUmero
VIII, que trata sobre recursos marinos
y costeros, establece que el Ministerio
de Ambiente y Energia (MINAE) jun-

to con las instituciones competentes
pueden delimitar zonas de proteccién

a determinadas areas marinas, sujetas
a planes de ordenamiento y manejo, a
fin de prevenir la degradacion de estos
ecosistemas. Considerando que uno de
los principios que inspiran la Ley Or-
ganica del Ambiente es el de la utiliza-
cion racional para el mejoramiento de
la calidad de vida de sus habitantes, el
establecimiento de éstas areas marinas
pueden aceptar una gestion comunitaria
de la misma. La Ley de Biodiversidad
que fue aprobada tres afios después,
vino a ratificar lo establecido por la LOA
en sus articulo 58, 60 y 61, brindando-
le ademas como se dijo anteriormente
el marco institucional que habia veni-
do funcionado, el Sistema Nacional de
Areas de Conservacion.

En 1994, se constituyé el Instituto
Costarricense de Pesca y Acuicultura,
INCOPESCA. Este instituto tiene también
dentro de sus atribuciones dictar las
medidas tendientes a la conservacion, el
fomento, el cultivo y el desarrollo de la
flora y fauna marinas. Dicho de otra for-
ma, la conservacién, el aprovechamiento
y el uso sostenible de los recursos biold-
gicos del mar es el ambito de competen-
cia de esta institucion. El otorgamiento
de los actos administrativos relacionados
con los recursos marinos compete al
INCOPESCA vy el sector que regula es el
sector pesquero.
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El reconocimiento de los derechos tradi-

cionales de la pesca artesanal en Tar-

coles, y consiguientemente el reconoci-
miento de la existencia

Elswtorpasquemé de un &rea comunitaria
artesanal, = para la pesca artesanal,
eveiend, mmg podria ser un insumo
- ¢ = para la discusion del
Pmﬂm““lg Grupo de Trabajo sobre

responsable puede = diversidad bioldgica cos-

comtribuly con = tera y marina, que ha
= solicitado informacion

[asag/diws de% sobre experiencias de
consenackom ¢ = maneijo integral marino

la diversidad = costero con participa-

blolbglea maring. = cién comunitaria para

proxima reunién del

SBSSTA. Su fundamento se encuentra Mapa 1. Ubicacién de Tarcoles, Costa Rica.
en el reconocimiento del Estado de los
derechos sociales, econdmicos y cultura-
les del sector pesquero artesanal, el cual
para el ejercicio de su oficio, la pesca
artesanal, requiere del establecimiento
de una estrategia interinstitucional que
le reestablezca sus derechos de acceso
a los recursos en la zona costera y en la
zona marina, de los cuales depende su
sobrevivencia econémica y cultural. Por
otra parte, el sector pesquero artesanal,
ejerciendo una pesca artesanal respon-
sable puede contribuir con los objetivos
de conservacién de la diversidad bioldgi-

ca marina.

El area comunitaria de pesca artesanal
responsable en Tarcoles puede con-
vertirse en un sitio de observacién y
aprendizaje sobre la integracién de los
derechos sociales, econdmicos, cultu-
rales y ambientales que promueve la
normativa nacional e internacional. Pero
sobre todo, representa una muestra de
gue aun existen oportunidades para los
sectores mas marginados.

Caso de Estudio. Tarcoles, un proceso local de conservaciéon marina para la pesca artesanal.

Tarcoles es una comunidad ubicada en el pacifico Central de Costa Rica. La principal fuente de
ingresos para sus habitantes ha sido a lo largo de estos afios, la pesca artesanal. CoopeTar-
coles R.L es una cooperativa que agrupa cerca de 40 pescadores y sus familias y fue consti-
tuida hace 20 afios. Se dedica a la pesca y distribucion de diferentes variedades de pescado
mediante la gestion sostenible de los recursos naturales y culturales. A lo largo de los afios,
Coope Tarcoles R.L. ha sido la fuente principal de empleo en el distrito de Tarcoles, generando
ingresos para un 50% de la poblacion, recibiendo pescado tanto para sus asociados como para
pescadores no afiliados de Tarcoles y sus alrededores, como Playa Azul y Tarcolitos. A notar que,
segun el Foro Mundial de Pesca, el pescador no es solamente el que sale en su embarcacion a
traer el producto, sino que incluye una serie de oficios asociados como los “lujadores” que son
aquellos que se encargan de desenredar las lineas después de una jornada de pesca, y que ocu-
pa principalmente a mujeres y jovenes; a los “encarnadores” quienes preparan las lineas con la
carnada; los trabajadores en los Centros de Acopio; transportistas e incluso los administrativos.
Coope Tarcoles R.L. ha decidido asumir el liderazgo para conservar la diversidad bioldgica de los
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ecosistemas marinos en donde ha desarrollado la pesca artesanal por mas de veinte afios, asu-
miendo también la responsabilidad de su control y gestién para beneficio de la pesca artesanal
en general y no sélo para sus asociados.

Desde hace cinco afios se desarrolla la relacién de asociatividad entre Coope SoliDar R.L. y Co-
ope Tarcoles R.L. que espera proponer soluciones y alternativas.'® A fines de noviembre del 2004
fue aprobado unanimemente en Asamblea General el primer instrumento voluntario desde el sec-
tor pesquero artesanal, el Cddigo de Pesca Responsable de Coope Tarcoles R.L.!* Se han también
desarrollado diferentes acciones, como la elaboracion y ejecucion de un Plan de Gestion Am-
biental de la Planta, el cual ha sido reconocido con el Premio a la Innovacién Tecnoldgica que
otorga la Comision Centroamericana de Ambiente y Desarrollo (CCAD) 2006. Desde mediados
del 2005 se esta llevando una Tabla de Pesca que recoge la informacién de las capturas diarias,
el esfuerzo pesquero y los principales lugares de pesca, informacidon que ha apoyado la toma de
decisiones como la solicitud al INCOPESCA para monitorear la captura de la raya o la necesidad
de realizar investigacidn participativa sobre la langosta en el Pacifico. Continuando con los avan-
ces para desarrollar una pesca responsable, la Asamblea General de Coope Tarcoles R.L. del 12
de junio del 2005,!2 declard el establecimiento para un Area Comunitaria Marina para la Pesca
Responsable. Esta iniciativa se concibe como un proceso en construccion, en donde se solicita el
acompafamiento a las instituciones competentes y a todos los sectores interesados.

El Concejo Municipal de Garabito, Gobierno Local de la Zona, en sesién ordinaria nimero 24 del
pasado 18 de octubre del 2006, declaro al Distrito de Tarcoles como “"Zona de Pesca Artesanal
Responsable”; este reconocimiento se entreg6 en las propias instalaciones de CoopeTarcoles R.L.
en una una sesion extraordinaria del Concejo Municipal de Garabito el 4 de noviembre del 2006,
reconociendo los derechos tradicionales de pesca en esta area. El Area Comunitaria Marina para la
Pesca Responsable que se propone pretende reconocer la importancia de la pesca artesanal como
una actividad econdmica relevante para la creacion de empleo, seguridad alimentaria y la erradi-
cacion de la pobreza de las poblaciones costeras; conservar los recursos marinos de la zona y re-
conocer el aporte a la conservacion biodiversidad marina que brindan los pescadores artesanales
de Coope Tarcoles R.L. Se esta trabajando en el proceso de zonificacién participativa con el cono-
cimiento de los pescadores asociados; y un Reglamento de Uso con las medidas necesarias para
la conservacion de la diversidad biolégica marina en esta area: artes de pesca, estacionalidad de
la captura de ciertas especies, mejores practicas pesqueras. Coope Tarcoles R.L. ha solicitado a
las autoridades gubernamentales que se unan en su esfuerzo haciendo lo que por ley les compete,

Patricia Madrigal Cordero (patmadri@racsa.co.cr)

es abogada, especialista en derecho ambiental de la
Universidad de Costa Rica, y candidata al Doctorado en
Derecho Ambiental de Alicante, Espafa. Es miembro del
Consejo Internacional de Derecho Ambiental (ICEL), de
la Comision de Derecho Ambiental (CEL) y la Comision
sobre Politica Ambiental, Econdmica y Social (CEESP) de
la UICN, y colaboradora regional del Anuario de Derecho
Internacional Ambiental, Oxford Press. Actualmente es
gerente de la Cooperativa Autogestionaria de Servicios
Profesionales para la Solidaridad Social, Coopesolidar
R.L. Vivienne Solis Rivera (vsolis@coopesolidar.org) es
bidloga graduada de la Universidad de Costa Rica, con
una maestria en Ecologia de la Universidad de Lawrence,

Notas

1

En este proceso han trabajado los asociados de
Coope SoliDar R.L., Vivienne Solis R., Patricia Mad-
rigal C., Marvin Fonseca B., e Ivannia Ayales Cruz.

UICN, 2005.

La gobernanza se refiere a la interaccion entre
estructuras, procesos y tradiciones que determina
como se ejerce el poder, como se toman las deci-
siones en asuntos publicos y como los ciudadanos y
otros actores se manifiestan. Trata sobre el poder,
las relaciones y la rendicion de cuentas, quién tiene
influencia, quién decide y cdmo se rinden cuentas”
(Abrams et al. 2003).

Kansas, EUA. Durante 10 afios fue coordinadora del Area 4 UNEP-CBD-COP 8-31, 2006.
Tematica de Vida Silvestre de la Oficina Regional para 5 Nomura, 2006.
Mesoamérica de la Uni6n Mundial para la Naturaleza 6 Este apartado ha sido tomado del documento en

(ORMA-UICN). Actualmente es Vicepresidente de la
Cooperativa Autogestionaria de Servicios Profesionales
para la Solidaridad Social, Coopesolidar R.L. y co-chair del
."Theme on Governance, Equity and Rights” de CEESP
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prensa “Consideraciones sociales del sector pes-
quero artesanal sobre el Corredor Marino de Con-
servacion del Pacifico Este Tropical: primeras ideas
hacia la incidencia social”, elaborado por Coope
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SoliDar R.L. con el apoyo de Conservacion Internac-
ional en el marco del proyecto Walton.

7 Coope SoliDar, 2006.

8 Asociacion: segun la Ley de Asociaciones, para su
creacion se requieren como minimo diez personas
y su organizacion incluye una Asamblea General y
una Junta Directiva.

COLOPES: relinen como minimo a cuarenta pes-
cadores artesanales y reciben el apoyo técnico del
INCOPESCA. Su estructura se basa en una Asamb-
lea General y una Junta Directiva.

Camara: estructura gremial que agrupa a diferentes
organizaciones con un giro econémico comun.
Cooperativa: segun la Ley de Cooperativas, es una
asociacion voluntaria de personas con personeria
juridica, duracién indefinida y responsabilidad
limitada, que se organiza a través de una Asamb-
lea General con un minimo de doce personas en el
caso de las cooperativas de autogestion, o de veinte
personas para el resto de las cooperativas. Tiene un
Consejo de Administracion, un Comité de Educacion
y Bienestar Social y un Comité de Vigilancia.

Union de cooperativas: segun la Ley de Cooperati-
vas, se constituye con hasta cinco cooperativas.
Federacidon: agrupa mas de cinco cooperativas.
Sindicato: asociacion permanente de trabajadores
constituida para el mejoramiento y proteccion de
sus intereses econdmicos y sociales comunes.

9 Programa Estado de la Nacién, 2006.

10 Coope SoliDar R.L., 2005.

11 Coope SoliDar R.L., 2004.

12 Asamblea General Extraordinaria, Coope Tarcoles
R.L., 12 de junio del 2006. Especial reconocimiento
merece el Consejo de Administracion que impulso
esta iniciativa: Danilo Morales A., Marcos Chacdn

Rojas, Jeannette Naranjo Gonzalez y David Chacon
Rojas.

Referencias

Abrams, P., G. Borrini-Feyerabend, J. Gardner y P.
Heylings, Evaluating Governance. A handbook to
accompany a participatory process for a protected
area, Report for Parks Canada and CEESP-CMWG-
TILCEPA, 2003. http://www.iucn.org/themes/ceesp/
Wkg_grp/CMWG/EVALUATING%20GOVERNANCE%?20
HANDBOOK.doc.

Coope SoliDar R.L., Tarcoles: una comunidad de
pescadores artesanales en Costa Rica, aportes a la
conservacion de los recursos marino-costeros del
golfo de Nicoya, San José, 2005.

Coope SoliDar R.L., Consideraciones sociales del sec-
tor pesquero artesanal sobre el Corredor Marino de
Conservacion del Pacifico Este Tropical: primeras
ideas hacia la incidencia social, San José, 2007 (en
prensa).

Coope SoliDar R.L., Cédigo de conducta para la pesca
responsable, adaptacion en folleto desplegable, Coo-
peTarcoles R.L. y CoopeSoliDar R.L., San José, 2004.

Coope SoliDar R.L.. “Recursos marino-costeros: una
reflexion desde el uso sostenible y la conservacion.
Analisis del 2005"”. Contribucién para el capitulo
“Armonia con la naturaleza” del Informe Estado de la
Nacién (Programa Estado de la Nacion, 2006).

Nomura, I., "Derechos de pesca: un enfoque para cada
caso”, SAMUDRA reporte, CIAPA Colectivo Internacio-
nal de Apoyo al Pescador Artesanal, India, 44: 25-26,
2006.

Programa Estado de la Nacion. Duodécimo Informe Es-
tado de la Nacién en Desarrollo Humano Sostenible,
Programa Estado de la Nacion, San José, 2006.

UICN, Beneficios mas alla de las fronteras, Actas del
V Congreso Mundial de Parques de la UICN, UICN
Gland (Suiza), 2005.

UNEP-CBD-COP 8-31, Decisiones adoptadas por la
Conferencia De Las Partes en el Convenio sobre la
Diversidad Bioldgica en su octava reunion, 2006.

Using huwman rights tnstruments for biodiversity

conservation
Svitlana Kravehenko

Abstract. This paper analyzes the connections between conservation of biodiversity and hu-
man rights. First, it discusses court cases in which substantive human rights, such as the
right to life and indigenous peoples’ rights to land and property, culture, and self-determina-
tion, have been used to protect biodiversity. Second, it explains the role of procedural human
rights, such as rights to information, participation in decision making and access to justice, in
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the protection of biodiversity. The article demonstrates that international and national human
rights instruments can be powerful tools for protecting biodiversity- often more effective
than multinational environmental agreements.

/A\ connection between the field of
human rights and the field of envi-
ronment has been developing during
the last two decades. Some people
saw a conflict between human rights
and environmental rights during the
1992 UN Conference on Environment
and Development in Rio de Janeiro.

By 2001, however, experts from both
fields had come together and reached
broad agreements during the Expert
Seminar on human rights and environ-
ment organized by the United Nations
High Commissioner on Human Rights
and the United Nations Environment
Program in Geneva.! Using interna-
tional human rights instruments for the
protection of the environment, and for
biodiversity conservation in particular,
has in fact several advantages for citi-
zens and non-governmental organiza-
tions (NGOs).

Human rights instruments are estab-
lished in the form of UN Charter or-

Picture 1. A bird being born in the Danube
Biosphere reserve. When construction of a
canal started, many nests of endangered
species of birds were abandoned.
(Courtesy Prof. John E. Bonine)
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gans, such as the UN Human Rights
Council,? and UN human rights treaty
organs, such as the Human Rights
Committee under the Covenant on Civil
and Political Rights and other bod-

ies under other human rights treaties.
Some (though not all) can be ad-
dressed by individuals, but these are
not judicial bodies and have no direct
enforcement powers. Human rights
violations can be challenged more ef-
fectively in the regional human rights
systems, namely the European Court
of Human Rights, the Inter-Ameri-
can Commission and Court of Human
Rights, and the African Commission
and Court of Human Rights.

In contrast, most Multinational Envi-
ronmental Agreements (MEA) and, in
particular, the Convention of Biologi-
cal Diversity (CBD), have no strong
systems of enforcement that can be
accessed by individuals. The CBD

has dispute resolution and arbitration
mechanisms for solving disputes be-
tween Contracting Parties® concerning
the interpretation or application of the
Convention.* Similarly, the Compliance
Mechanism for the Cartagena Proto-
col on Biosafety under the CBD (which
started its operation in March 2006),
which is a non-judicial mechanism that
includes provisions for offering advice
or assistance, can only be invoked by
other Parties.®> As for state challenges
against other states’ non-compliance
under MEA compliance, dispute, and
arbitration mechanisms, these are rath-
er rare because states are concerned
about the possible consequences for
their diplomatic relationship with other
countries.® Most human rights bodies,
on the other hand, are available for
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complaints from non-state actors, such mit issued for a gold mine that would
as citizens and NGOs. use cyanide to extract gold from ore.
The court considered that, in light of
Substantive human rights and the Turkish state’s obligation to protect
biodiversity a healthy environment and the right to

life, the permit did not serve the gener-
al interest, in part because of the dan-

ger of sodium cyanide to the local eco-

system. When the Prime Minister and

Various human rights treaties have

provisions that explicitly or implicitly
recognize environmental rights. For
instance, the San

various h“mﬂﬂé Salvador Protocol” other authorities intervened to issue
n’ght;smtz’agg recognizes that new permits despite the decision of the
hm;:mvisz’msg “Everyone shall have Supreme Administrative Cou_rt, variou_s
A = the right to live in courts ruled that those permits were il-
thﬂt‘@w‘ﬂg”"é a healthy environ- legal. Nonetheless, the government au-
bmplicitly recognize = v Arother ex- thorized mining and related production
environsmental = ample is the African starting in 2001 and continuing there-
n’ghts. = Charter on Human after. When the matter was brought to

= - the European Court of Human Rights,

= and Peoples’ Rights, .
- w the court ruled that the mining was
hich that “All peoples shall have
which says tha heopes sna a violation of the right to respect for

the right to a general satisfactory en- private and family life, in breach of
ironment favorable to their develop- ! :
vir P Article 8 of the European Convention

ment.”® The two human rights courts .
ith the most highly developed envi- on Human Rights. It also ruled that the
Wi St highty develop government’s refusal to abide by the

ronmental case law are in Europe and o ) .
the Americas, even though the word d_e_usnons of its own courts deprl\_/ed the
“environment” is not mentioned in the C|t|zer|1$ tor: a prﬁfidurgl htgma_n (;!g_htl,

- . . namely the right to effective judicia
Convention applied by either court. protection in the determination of their
“civil rights.” (The particular civil right
at issue was the right, under Article 56
of the Turkish Constitution, to live in a
healthy and balanced environment.)!2

European Court of Human Rights

The European Court of Human Rights
has several cases in which the con-
nection between human rights and the
environment has been established suc-
cessfully. There are no specific environ-
mental rights in the European Conven-
tion on Human Rights. Despite this, the
right to respect for private and family
life and home (Article 8) has been used
in cases such as Lopez Ostra v. Spain,®
Fadeyeva v. Russia,'° Taskin v. Tur-
key,'* and other cases to stop pollution
causing harm to the health, family life,
and home of plaintiffs; to oblige gov-
ernments to resettle affected people; or
to demand compensation for damages.

In the case of Taskin v. Turkey, in May orant are two of 325 endangered species
1997, the Supreme Administrative in the Danube Biosphere et s,
Court of Turkey had invalidated a per- (Courtesy Prof. John E. Bonine)
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Inter-American Court of Human
Rights

The Inter-American Court of Human
Rights recognized indigenous peoples’
rights to land and property in the land-
mark Awas Tingni case,'? and protected
biodiversity in the process of doing so.
In this case, the Court held that the
international human right to enjoy the
benefits of property, affirmed in the
American Convention on Human Rights,
includes the right of indigenous peoples
to the protection of their traditional
lands and natural resources. The Court
held that the State of Nicaragua vio-
lated the “property” rights of the Awas
Tingni Community by granting a foreign
company a concession to log within the
Community’s traditional lands, even
though the Community did not have of-
ficial legal title to the lands.* The Court
ruled that Nicaragua must secure the
effective enjoyment of their rights. This
decision ensures better conservation
and sustainable use of biodiversity by
indigenous people.

Other petitions have been less suc-
cessful, but the attempts continue. For
example, the Inuit people of Alaska
and Canada have argued that the ad-
verse impact on wildlife from climate
change, which generates changes in
the location, number, and health of
plant and animal species, violates
their fundamental human rights to life,
property, culture and means of sub-
sistence.!> Some species will move to
different locations; others cannot com-
plete their annual migrations because
ice they normally travel on no longer
exists. Reduction of sea ice has drasti-
cally shrunk habitat for polar bears and
seals, pushing them toward extinction.
This has impaired the Inuits’ right to
subsist by altering their food sources.
The Inuit petition, which was formally
filed against the United States, was
rejected by the Inter-American Com-
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mission on Human Rights. The peti-
tioner received a letter stating that
the Commission “will not be able to
process your petition at present... the
information provided does not enable
us to determine whether the alleged

Eactf1 woutld tend §...aﬁtrthe mier-

o character- =

ize a violation of Equmm‘

rights protected = Panel on Climate

by the American = change issued a
Declaration.”t6 = dramatic report about
However, after =

the Inter-Govern- nga[ warming
mental Panel on =t February 2005
Climate change = the mter-American
issued a dramatic ECaMI:S‘SZOWM
report about =

global warming in = Human Rights
February 2007, = started 4 proceeding
the Commission = ¢ ppmsider the matter
started a proceed- =

ing to consider E#M-W
the matter more = Auman rights,
generally, inviting = Gwiting the indit tp
the Inuit to pres- = prese testimo

ent testimony in = ne ”gm
March 2007. = March 2005

Procedural human rights and
biodiversity in international law

Procedural rights, such as the right to
information, to participate in decision
making, and to access to justice in en-
vironmental matters, can be a powerful
tool for the conservation of biodiversity.
The CBD and the Cartagena Protocol on
Biosafety contain procedural rights to
information and participation in deci-
sion making concerning the safe trans-
fer, handling and use of living modified
organisms in relation to the conserva-
tion and sustainable use of biological
diversity. Parties have to “consult the
public in the decision-making process
regarding living modified organisms
and shall make the results of such
decisions available to the public....Each
Party shall endeavor to inform its public
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about the means of public access to the
Biosafety Clearing-House.”'” How the
public can actually enforce its right of
information, participation, and consul-
tation is unclear, however. The mecha-
nisms adopted to assess states’ compli-
ance with their obligations under the
CBD and the Protocol do not allow the
public to submit complaints.

In Europe, the Espoo Convention on
Environmental Impact Assessment in a
Transboundary Context established that
if a development project may affect the
environment of another country, the
public has a right to information and to
participate during preparation of envi-
ronmental impact assessments (EIAS).
Transboundary effects can obviously
have significant impacts on biodiver-
sity. However, as with the CBD and the
Cartagena Protocol, the procedures to
measure compliance with the Espoo
Convention do not provide the public
any right to complain if their rights to
information and participation are vio-
lated.® Several other MEAs do not even
provide information or participation
rights to the public, depending instead
on the good will of governments to
implement the conventions wisely. Just
as they do not provide such rights, the
compliance mechanisms under these
other conventions do not provide the
public any way to complain if a country
fails to meet its obligations.

The Aarhus Convention

In contrast to the relative ineffective-
ness of the rights in various MEAs, a
relatively new convention that does not
in itself explicitly protect biodiversity or
conserve protected natural areas does
recognize procedural human rights that,
when used properly, can promote the
conservation of biodiversity. That con-
vention is the Aarhus Convention on Ac-
cess to Information and Public Participa-
tion in Decision Making in Environmental
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Matters. It is regional in scope, covering
Western and Eastern Europe, the Cau-
casus and Central Asia, but has global
significance. According to UN Secretary
General Kofi Annan,

this Convention ®... = 7H¢ best example of
is by far the most = an intermational
impressive elabora- = motmg
tion of principle 10 Eﬂgmw, ”f);

of the Rio Declara- ;P wHL Rman
tion, which stresses = Hghts ks the Aarhus
the need for citi- = vention

zens’ participation

in environmental issues and for access
to information on the environment held
by public authorities. As such it is the
most ambitious venture in the area

of “environmental democracy” so far
undertaken under the auspices of the
United Nations.”*® The Aarhus Conven-
tion’s procedural rights are being tested
and defined in the Convention’s Compli-
ance Committee.

-—

Picture 3. Danube Delta— the "Ukrainian
Venice" (Courtesy Prof. John Bonine)

The Danube Delta case

The Danube Delta is the ecological
heart of Europe for many wildlife spe-
cies. Its waters and diverse habitats
support biodiversity found in few other
places. According to scientists at the
World Wide Fund for Nature, the Dan-
ube Delta is "the most important wet-
land area in Europe."?° It is also the
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bmpact assessment

home to 325 species of birds and 75
species of fish, several of which are
listed in species Red Books and threat-

ened with extinc-
Ukeraine decided = ion 2t “The estuaries
to bulld a deep

are important bio-

vagatz’au; logical environments

= in that they form the
canal through = spawning ground

t"’”’m’fﬂffhﬁ% for many economi-
biosphere reserve = cally valuable ma-

rine species.”??_ The
WithWtWr_ importance of the
environmental = area is internation-
ally recognized. The
Danube Delta has
been designated a "Global 200" site,
one of the world's most significant and
diverse regions?® and as a Biosphere
Reserve under UNESCQO's Man and the
Biosphere Program in 1998.24 Part of
the Danube Delta was also designated
a Wetland of International Importance
under the Ramsar Convention in 1995.

Despite these international recogni-
tions, the Government of Ukraine de-
cided to build a deep navigation canal
through the heart of the biosphere
reserve, without an EIA that would
meet international standards of public
involvement in decision making. The
process took over four years, and the
first phase of the canal was built and
officially opened in 2004. Critics of the
canal have alleged violations of national
law and of several international treaties
ratified by Ukraine. A joint Ramsar and
UNESCO mission to the Danube Delta
in October 2003 reached the conclusion
that construction of the canal though
the Bystre Mouth of the Danube River
would represent the worst option, in
terms of the damage that the route
would inflict on the natural environment
and the costs and time associated to
undertake the necessary compensation
measures required by the particular
protection status of the area.?
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Map 1. The Danube Biosphere reserve
with 8 alternative options for the const-
ruction of the canal. The government of
Ukraine chose the "worst" one (according
to the UNESCO/Ramsar mission report),
through the Bystre mouth, here indicated
as option 8.

(Courtesy Danube Biosphere Reserve)

A further Joint Mission of international
experts, representing the secretariats
of the Convention on the Protection of
the Danube River, the Ramsar Conven-
tion, the Bern Convention, the Aarhus
and Espoo Conventions, and UNESCO,
and led by the European Commis-
sion, visited Ukraine on 6-8 October
2004 and made recommendations in
November 2004.2¢ Shortly thereafter,
the Standing Committee of the Bern
Convention on 3 December 2004 ad-
opted Recommendation N° 111 on the
proposed canal through the Bystre
estuary. It recommended that Ukraine
suspend all works, thoroughly explore
alternative solutions for creating or rec-
reating a shipping canal in the Danube
Delta, prepare an EIA Report consider-
ing all possible alternatives, minimise
deterioration of important areas for
biological diversity, and, in case of ca-
nal construction, provide for ecological
compensation for any possible envi-
ronmental damage.?’” A special Inquiry
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pow

Committee under the Espoo Convention
in July 2006 stated that the canal will
have adverse transboundary impacts,
and that no proper EIA, including ad-
equate public consultation, had been
prepared.

The government of Ukraine has paid
little attention to any of these criticisms
by international bodies operating under
conservation and EIA conventions, and

EPL built itSE has_ only partly followed

their recommenda-
stmttggm tions. But the citizens
alleging the

of Ukraine, invoking
their procedural human
rights, have played

§

Pmum[”ghtg_ an important role and
ko information = have had some suc-

and

w = cessful results. The

mdm’té Ukrainian NGO Envi-

ronment-People-Law

making tn the = (EPL, formerly Eco-

ELA prepared for =

pravo-Lviv) has worked
to stop the construc-
tion of the canal and to
protect biodiversity using national and
international legal tools. It sent peti-
tions to the secretariats of the Danube,
UNESCO and Bern conventions, and a
formal compliant to the Implementa-
tion Committee though Espoo Secre-
tariat. Its most successful complaint,
however, has been communication to
the Aarhus Compliance Committee.

the canal,..

EPL built its strategy on alleging the
violation of procedural rights to infor-
mation and participation in decision
making in the EIA prepared for the
canal. The Second Meeting of the Par-
ties of the Aarhus Convention, in Al-
maty, Kazakhstan, on 25-27 May 2005,
adopted Decision II/5b. This decision
endorses the findings of the Compli-
ance Committee, i.e., that Ukraine
failed to provide for public participation
of the kind required by article 6 of the
Convention, and that Ukraine failed to

06

provide information by the responsible
public authorities according to article 4
of the Convention.?® After initially ig-
noring the rulings of the Aarhus Meet-
ing of the Parties, the government of
Ukraine has begun to respond to them.
The second phase of the canal con-
struction was stopped. A new EIA was
conducted with public involvement,

and some of the public comments were
taking into account. The government

is going to re-start the canal construc-
tion, however, and a transboundary EIA
that meets international standards has
yet to be organized by the government.
Whether the procedural rights will be
strong enough to stop the damage to
the area is still uncertain, but efforts

to ensure biodiversity protection in this
area are continuing.

Procedural human rights and
biodiversity in national laws

Procedural human rights also exist in
national laws and are being used to
protect biodiversity at the national
level.

The Tashlyk Protected Area case

Another example of the use of proce-
dural human rights to protect biodiver-
sity is found in the Tashlyk Protected
Area case in Ukraine. The govern-
ment of Ukraine plans to finish the
construction of the Tashlyk Pumped
Storage Hydro Station, to be included
in the South Ukrainian nuclear power
complex. The scheme is to supply the
station with water from the South
Bug River to provide full-time opera-
tion of the nuclear station. This will
be possible by storing excess energy
at night through pumping water into
the reservoir, and then releasing it
during the day when there is higher
energy demand. In conjunction with
this, the government made a decision
to change the water level of the Olek-
sandrivsky reservoir from its previous
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level of 8 meters to 16 or even 20.7 of biodiversity such as Tashlyk.
meters.?® The rising water will cause g 4 &4
harm to, and pos- ' x y
The court ruled sibly extinction of,
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also had monuments and objects of Picture 4. Newborn seagulls in the Danube

cultural and historical value. Biosphere reserve.
(Courtesy Prof. John E. Bonine)

A

Complaints to international bodies and
pleas to the Ukrainian government to Conclusion
respect the status of the protected

area fell on deaf ears. Then EPL, the
same Ukrainian NGO mentioned before,
decided to use national laws that pro-
tect procedural human rights. Acting on
behalf of two citizens living near Tash-
lyk, EPL went to court to seek a ruling
invalidating an oblast (county) action
that withdrew lands from the protected
area. EPL has alleged that the project
violates the right of the public to partic-
ipate in environmental decision making
because the station is being built with-
out proper consultation with the public
during the preparation of the EIA. EPL
got its first taste of victory in January
2007. A trial court ruled that the action
of the Mykolaiv Oblast (County) Coun-
cil, i.e., the withdrawing of land from a
protected area by active flooding, with-
out adequate notice and public com-
ment, violated the environmental rights
to public participation.3® The decision is
likely to be appealed and the final chap-
ter is not written, but it is apparent that
procedural human rights have an im-
portant role to play in protecting areas

More and more experts in the previ-
ously separate fields of human rights
and the environment are developing a
common understanding and consen-
sus about the benefits of cooperation.
Indigenous peoples’ rights depend on
the sustainable use of biodiversity, and
can be used to help protect it. The right
to life and the right to a healthy envi-
ronment can reach their full potentials
only in a rich, diverse, and unspoiled
environment. In this light, the human
rights approach can be a powerful tool
for the conservation of biodiversity,

as the field has established institu-
tions and, in its regional human rights
courts, the beginning of developed case
law. Furthermore, the Aarhus Conven-
tion has stronger “teeth” in terms of
compliance than any other multilateral
environmental agreements. Similarly,
human rights claims in national courts
have some potential. In terms of doc-
trines and tools, substantive human
rights can be used to achieve goals
that are important to biodiversity con-
servation. Procedural rights can be
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used to ensure that all stakeholders
participate in decision making, which
will in many cases lead to more effec-
tive conservation.

Svitlana Kravchenko (slana@uoregon.edu) received her
J.D. and Ph.D. in environmental law in the former Soviet
Union and her LL.D. in Ukraine. She taught domestic

and international environmental law for 26 years at Lviv
National University in Ukraine and continues to teach at
the University of Oregon School of Law. Prof. Kravchenko is
the author of 174 publications in the field of environmental
law, including 12 books and book chapters. She founded
the public interest environmental law firm Ecopravo-Lviv
(now Environment-People-Law) in 1994 and has served

as its president since. Dr. Kravchenko served as a Vice-
Chair of the IUCN Commission on Environmental Law.

She was involved in the negotiations of the Aarhus Public
Participation Convention and the SEA Protocol under the
Espoo EIA Convention as a “citizen diplomat.” She is Vice-
Chair of the Aarhus Convention Compliance Committee.

Notes

1 Conclusion of the Meeting of Experts on Human
Rights and the Environment (2002).

2 The Human Rights Council replaces the Commis-
sion on Human Rights, which performed many
of the same functions until it concluded its 62nd
and final session on 27 March, 2006.

3 States that ratified the convention.

4 The Convention on Biological Diversity, Article
27, http://www.biodiv.org/convention/articles.
shtml?a=cbd-27. The Parties concerned seek
a solution by negotiation. If the problem is not
solved, mediation by a third party is suggested.
The next steps are arbitration, and ultimately
submission to the International Court of Justice.

5 The Cartagena Protocol on Biosafety, Article
34, http://www.biodiv.org/biosafety/articles.
shtml?a=cpb-34.

6 An exception is the Aarhus Convention’s unique
compliance mechanism, which accepts commu-
nications from the public and has considered 17
cases during just 3 years of its operation. See
Kravchenko (2005).

7 Additional Protocol to the American Convention
on Human Rights in the Area of Economic, Social
and Cultural Rights “Protocol of San Salvador,”
Article 11, http://www.cidh.oas.org/Basicos/ba-
sic5.htm

8 African Charter of Human and People’s Rights,
Article 24, http://www.achpr.org/english/_info/
charter_en.html

9 Lopez-Ostra v. Spain, 1994.

10 Fadeyeva v. Russia, 2005.

11 Taskin and others v. Turkey, 2004 .

12 Taskin and others v. Turkey, 2004.

13 The Mayagna (Sumo) Awas Tingni Community v.
Nicaragua, 2001.

14 Anaya and Grossman, 2002.
15 Petition to the Inter American Commission on
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Human Rights Violations Resulting from Global
Warming Caused by the United States, Decem-
ber 7, 2005 http://www.earthjustice.org/library/
reports/ICC_Human_Rights_Petition.pdf

16 http://www.nunatsiag.com/news/nuna-
vut/61215_02.html

17 The Cartagena Protocol on Biosafety, Article
23, http://www.biodiv.org/biosafety/articles.
shtml?a=cpb-23.

18 Kravchenko, 2007.

19 Stec and Casey-Lefkowitz, 2000.

20 WWF, 2002.

21 WWF, 2002. See also http://www.wcmc.org.
uk/protected_areas/data/wh/danubed.html and
http://www.birdlife.org.uk/news/pr/2003/05/
danube.html

22 Coleman et al.,

23 http://www.panda.org/about_wwf/where_we_
work/ecoregions/global200/pages/regions/re-
gion159.htm

24 http://www.unesco.org/mab/BR-Ramsar.htm

25 UNESCO (Man and Biosphere Programme) and
Ramsar Convention Mission Report Danube
Biosphere Reserve / Kyliiske Mouth Ramsar
Site, Ukraine, 27-31 October 2003, http://www.
ramsar.org/ram/ram_rpt_53e.htm.

26 http://europa.eu.int/comm/environment/enlarg/
bystroe_project_en.htm.

27 https://wcd.coe.int/ViewDoc.jsp?id=847341&Ba
ckColorInternet=9999CC&BackColorIntranet=FF
BB55&BackColorLogged=FFAC75.

28 www.unece.org/env/pp/mop2.htm.

29 http://www.epl.org.ua/a_cases_Pumped_Stor-
ageHS.htm.

30 Ibid.
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ndigenous peoples, protected areas and
the right to restitution— the jurisprudence of the
nter-American Court of Human Rights

Fergus Mackay

Abstract. The majority of protected areas were (and continue to be) established and/or man-
aged in violation of indigenous peoples’ internationally guaranteed rights. It is a general prin-
ciple of international law that violations of international obligations that result in harm create
a duty to make adequate reparation, which includes a right to restitution. This article focuses
on indigenous peoples’ right to restitution of their traditional lands, territories and resources,
as that right has been elaborated by the institutions of the inter-American human rights
system, especially the Inter-American Court of Human Rights. Jurisprudence articulating and
upholding indigenous peoples’ property rights and right to restitution is examined, and a
pending case that explicitly seeks restitution of indigenous lands incorporated into protected
areas is discussed. The article looks at the interaction between human rights norms and

the Convention on Biological Diversity (CBD), and argues that it is important that the nexus
between these two bodies of interrelated law is given greater emphasis by governments and
conservation organisations. Further, it argues that Article 10(c) of the CBD and its future
elaboration in a decision of the Conference of Parties provides ample opportunity to officially
merge environmental and human rights norms, and to ensure that the protection of biologi-
cal diversity and ecosystems not only takes into account the rights of indigenous peoples, but
is fully consistent with those rights.
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One of the most pressing issues fac-
ing conservation groups, governments
and indigenous peoples today is how
to ensure the effective protection of
biological diversity without compro-
mising indigenous peoples’ rights. This
is especially pertinent in connection
with the establishment and manage-
ment of protected areas. By some
estimates, around 50 percent of exist-
ing protected areas worldwide are on
lands traditionally owned by indige-
nous peoples, and in the Americas this
number increases to over 80 percent.?!
Additional protected areas, including
marine areas, are also planned all over
the world, many of them incorporat-
ing or affecting indigenous peoples’
territories. The vast majority of these
protected areas were (and continue

to be) established and/or managed in
violation of indigenous peoples’ rights:
inter alia, to own their traditional ter-
ritories, to consent to decisions that
affect them, and to secure access to
subsistence resources and areas of
religious or cultural significance.?

It is a general principle of international
law that “every violation of an interna-
tional obligation which results in harm
creates a duty to make adequate repa-
ration.”® Thus, governments that vio-
late indigenous peoples’ rights by es-
tablishing protected areas within their
traditional territories without their free,
prior and informed consent are obliged
to make reparations. One method of
repairing violations is the restitution of
lands and resources and the restora-
tion of other rights abrogated in the
establishment and management of
protected areas.

This article focuses on indigenous peo-
ples’ right to restitution of their tradi-
tional lands, territories and resources
as that right has been elaborated by
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the institutions of the inter-American
human rights system, especially the
Inter-American Court of Human Rights
(“the Court”). Because the Court has
specified that an obligation to return
or restore indigenous peoples’ lands

is integral to the right to property, in
addition to a specific remedial meas-
ure, I begin by looking at the rights
indigenous peoples hold over their
traditional territories in inter-American
human rights law. This is followed by a
discussion of the Court’s jurisprudence
on the restitution of indigenous lands
and a section describing a pending
case that explicitly seeks restitution

of indigenous lands incorporated into
protected areas.

Picture 1. Indigenous researchers in Suri-
name interviewed community members
to document unwritten, customary norms
on traditional land and resource manage-
ment. (Courtesy Ellen-Rose Kambel)

Rights to Lands, Territories and
Resources

The primary organs of the inter-Ameri-
can human rights system are the Court
and the Inter-American Commission

on Human Rights ("IACHR"). These
bodies supervise compliance with two
main human rights instruments: the
1948 American Declaration on the
Rights and Duties of Man and the 1969
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American Convention on Human Rights
("ACHR"). The IACHR is competent to
receive complaints about alleged vio-
lations of the American Declaration,
which is applicable to all members of
the Organization of American States
("OAS”"), and the ACHR, presently ap-
plicable to 25 of the 34 OAS member
states. The IACHR issues recommen-
dations rather than binding decisions.
The Court is competent to adjudicate
contentious cases provided that the
respondent state is a party to the
ACHR and has accepted its jurisdiction
(22 states have accepted the Court’s
jurisdiction). The decisions of the Court
are, as a matter of international law,
binding on respondent states and may
be executed in domestic courts.*

The IACHR and the Court have resolved
a number of cases involving indigenous
peoples’ rights to lands, territories and
resources, and a large number of cases
are presently pending. In their deci-
sions and judgments the Court and the
IACHR have repeatedly held that indig-
enous peoples’ property rights derive
from their own laws, their land tenure
systems, and their traditional occupa-
tion and use, and that these rights are
valid and enforceable absent formal
recognition in national laws.®

In the 2004 Maya Indigenous Com-
munities Case, for instance, the IACHR
observed that “the jurisprudence of
the system has acknowledged that the
property rights of indigenous peoples
are not defined exclusively by entitle-
ments within a State’s formal legal re-
gime, but also include that indigenous
communal property that arises from
and is grounded in indigenous custom
and tradition.”® It held that Belize is
obligated to “effectively delimit and
demarcate the territory to which the
Maya people’s property right extends
and to take the appropriate measures
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to protect the right of the Maya people
in their territory, including official rec-
ognition of that right.”

In the Mary and Carrie Dann Case, the
IACHR interpreted the American Dec-
laration to require “special measures
to ensure recognition of the particular
and collective in-

that “general maupw y
international legal nandl st
principles applicable in the context

of indigenous human rights” include

“the right of indigenous peoples to

legal recognition of their varied and
specific forms and modalities of their
control, ownership, use and enjoyment
of territories and property; [and to]

the recognition of their property and
ownership rights with respect to lands,
territories and resources they have
historically occupied.”

terest that indige- ?'”Mtg“w“s

nous people have = pégples’ property

in the occupation Er[ghtgdgrzygﬁpm
and use of their = thelr own laws, their
traditional lands = 7

and resources....”s = land teniure systewms,
It also observed = and thely traditional

In the landmark Mayagna (Sumo)
Indigenous Community of Awas Tingni
v. the Republic of Nicaragua Case, the
Court confirmed that indigenous peo-
ples’ territorial rights arise from tradi-
tional occupation and use and indige-
nous forms of tenure, not from grants,
recognition or registration by the
state. The latter simply confirm and
secure pre-existing rights. In its 2001
judgment, the Court held that “[a]s a
result of customary practices, posses-
sion of land should suffice for indig-
enous communities lacking real title to
property of the land to obtain official
recognition of that property, and for
consequent registration.”% It ordered,
among others, that “the State must
adopt the legislative, administrative,
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and any other measures required to
create an effective mechanism for de-
limitation, demarcation, and titling of
the property of indigenous communi-
ties, in accordance with their custom-
ary law, values, customs and mores.”!!

These norms have been reaffirmed and
further elaborated on by the Court in
three further judgments issued in 2005
and 2006.%*? In the 2006 Sawhoyamaxa
Indigenous Community Case,*? for
example, the Court observed that its
jurisprudence holds that: “traditional
indigenous land ownership is equivalent
to full title granted by the State [and];
traditional ownership grants the indige-
nous people the right to demand offi-
cial recognition of their property and its
consequent registration.”*4 In the 2005
Moiwana Village Case, the Court held
that Suriname had violated the right

to property of a tribal community?!®

and ordered the state to adopt legisla-
tive and other necessary measures to
restore and ensure the community’s
property rights,!¢ “with the participation
and informed consent of the victims”
and neighbouring indigenous peoples.t’

The Court also established important
norms in relation to displaced persons
and communities in Moiwana, an is-
sue that is highly relevant to protected
areas, especially in Africa.!® It held that
the many of the United Nations Guiding
Principles on Internal Displacement'®
“illuminate the reach and content ... of
[the right to freedom of movement and
residence in Article 22 of the ACHR] in
the context of forced displacement.”?°
One of the Guiding Principles empha-
sized by the Court provides that “States
are under a particular obligation to
protect against the displacement of in-
digenous peoples, minorities, peasants,
pastoralists and other groups with a
special dependency on and attachment
to their lands.”?* What this may mean
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in cases where indigenous peoples are
threatened with displacement or have
been displaced in relation to develop-
ment projects or protected areas re-
mains to be seen. Nevertheless, it is

an important benchmark against which
the design and implementation of these
activities should be assessed.

It is important to note that the norms
set forth above are not unique to the
inter-American system. Indigenous
peoples’ rights to own and control their
traditional territories are also protected
in similar terms under United Nations
human rights instruments.?? The Com-
mittee on the Elimination of Racial
Discrimination, for example, has called
on state parties to “recognize and pro-
tect the rights of indigenous peoples

to own, develop, control and use their
communal lands, territories and re-
sources....”?? It routinely reaffirms this
basic principle when examining state
reports and in decisions under its ur-
gent action procedure.

The Convention on Biological Diversity
(*CBD"), an international environmen-
tal treaty, also addresses indigenous

peoples’ rights, including in relation to

the establishment Mdfgk’“ﬂ“‘]"ﬂﬁla'

and management

of protected areas. = WW researoh dem-
Decision VII/28 on = onstrates that securs
Protected Areas, = Jand tenure rights
adopted by the EKMMWIMI'

7t Conference of =

Parties to the CBD, EMMM[ w”it”rﬁ
provides that “the = and ntsources are
establishment, = oritical Wm,f
management and =

monitoring of Ethdsauudwmrva-
protected areas = tion, use, and man~
should take place §ag{m{m§-pfbiplpgiaal
with the full and Edl’wrsitg

effective participa-
tion of, and full respect for the rights
of, indigenous and local communities
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consistent with national law and appli-
cable international obligations.”>* These
applicable international obligations

are defined, inter alia, in international
human rights law including the juris-
prudence of the IACHR and the Court.
Decisions of the CBD Conference of
Parties represent authoritative interpre-
tations of the CBD and thus are legally
binding on state parties.

Article 10(c) of the CBD further pro-
vides that state parties shall “protect
and encourage [indigenous peoples’]
customary use of biological resources
in accordance with traditional cultural
practices that are compatible with con-
servation or sustainable use require-
ments.” This article, by implication,
should also be read to include protec-
tion for rights to lands and resources
and to require recognition and protec-
tion of indigenous institutions and cus-
tomary laws relating to ownership, use
and management of biological resourc-
es.2®> These conclusions are supported
by the analysis of the Secretariat of the
CBD, which explains that:

In order to protect and encourage,
the necessary conditions may be in
place, namely, security of tenure
over traditional terrestrial and ma-
rine estates; control over and use

of traditional natural resources; and
respect for the heritage, languages
and cultures of indigenous and local
communities, best evidenced by ap-
propriate legislative protection (which
includes protection of intellectual
property, sacred places, and so on).
Discussions on these issues in other
United Nations forums have also dealt
with the issue of respect for the right
to self-determination, which is often
interpreted to mean the exercise of
self-government.2¢

These conclusions are further support-
ed by indigenous peoples’ own research
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on the measures needed to implement
and give effect to Article 10(c). Con-
ducted in five countries around the
world, these studies demonstrate that
secure land tenure rights and control
over traditional territory and resources
are critical elements of the sound con-
servation, use, and management of
biological diversity.?” They also show
that indigenous peoples’ institutions
and customary laws are intrinsic to bio-
diversity and ecosystem protection and
management, and have evolved based
on detailed and long-standing interac-
tions with the natural environment.

Finally, in line with UN human rights
treaty bodies,?® the IACHR has con-
sistently held that indigenous peoples’
informed consent is required in relation
to activities that affect their traditional
territories.?® As a general principle, it
observes that inter-American human
rights law requires “special measures
to ensure recognition of the particular
and collective interest that indigenous
people have in the occupation and use
of their traditional lands and resources
and their right not to be deprived of
this interest except with fully informed
consent, under conditions of equal-

ity, and with fair compensation.”® This
right to consent applies to tradition-
ally-owned indigenous lands and ter-
ritories, and is not restricted to indig-
enous property rights as recognized by
national laws. Parallel to this, the Court
has ordered that states “refrain from
actions— either of State agents or third
parties acting with State acquiescence
or tolerance— that would affect the
existence, value, use or enjoyment” of
indigenous peoples’ property at least
until such time as their property rights
are secured in law and fact.3! Similar
orders have been issued in the Court’s
provisional measures jurisprudence.3?
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The Right to Restitution

In international law, violation of a
human right gives rise to a right of
reparation for the victim(s).33 Repara-
tions include restitu-

Mdtgzmptpplaé tion, compensation,
malntain thely = renapilitation, satis-
property rights in = faction and guaran-
oases wheve th&y% tees of non-repeti-
hﬂwaWﬁm&dg tion. The UN Special

= Rapporteur on the
to leavk or have = right to restitution,

otherwise lost = compensation and

SSESS = rehabilitation states
P;”d%[:;;zthirg that, “Restitution

shall be provided
to re-establish, to the extent pos-
sible, the situation that existed for
the victim prior to the violations of
human rights. Restitution requires,
inter alia, restoration of liberty, citi-
zenship or residence, employment or
property.”** Similarly, the Court has
consistently held that “Reparation of
harm brought about by the violation
of an international obligation consists
in full restitution (restitutio integrum),
which includes the restoration of the
prior situation ...” and compensation
or other forms of indemnification for
material and immaterial damges.3>

In the 2005 Yakye Axa Indigenous
Community Case, the Court first ad-
dressed indigenous peoples’ right

to the restitution of their traditional
lands. Among others, it determined
that a violation of the right to prop-
erty had occurred because Paraguay
had failed to effectively restore and
secure the rights of the Yakye Axa to
their traditional lands, large parts of
which were held by private persons.
It ordered that the state identify
these traditional lands, regularize the
indigenous people’s ownership rights,
and establish a fund for the expropri-
ation of privately held lands to ensure
their return, free of charge, to the

214

Yakye Axa.3®

Similar violations were also found in
the Sawhoyamaxa Indigenous Com-
munity Case.?” Reviewing its jurispru-
dence, the Court explains that indig-
enous peoples maintain their property
rights in cases where they have been
forced to leave or have otherwise lost
possession of their traditional lands,
including where their lands have been
expropriated or transferred to third
parties, unless this was done in good
faith and consensually.3® Thus, accord-
ing to the Court, “title is not a pre-
requisite that conditions the existence
of the right to restitution of indig-
enous lands.”*° Note that the Court
has elaborated this right of restitution
as part and parcel of indigenous peo-
ples’ right to property rather than as a
separate remedial measure.

The Court also examined the temporal
scope of indigenous peoples’ right to
restitution in Sawhoyamaxa. It held
that the right to restitution continues
as long as indig-

enous peoples ser W@WP”PI‘S
maintain some = have a right to
degree of spirit- mefth,;,
ual and material traditional territories

connection with
their traditional
territories.4°
Evidence of the NaEUre HESEnVes.,
requisite con-

nection may be found in “traditional
spiritual or ceremonial use or pres-
ence; settlement or sporadic cultiva-
tion; seasonal or nomadic hunting,
fishing or harvesting; use of natural
resources in accordance with cus-
tomary practices; or any other fac-
tor characteristic of the culture of the
group.”* The Court further held that if
indigenous peoples are prevented by
others from maintaining their tradi-
tional relationships with their territo-
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ries, the right to recovery nonetheless
continues “until such impediments
disappear.”#?

If a state is unable to return indig-
enous peoples’ traditional lands and
communal resources for “concrete and
justifiable reasons,” compensation or
the provision of alternative lands is
required.*® In such cases, the Court
requires that indigenous peoples’
consent be obtained, “in accordance
with their own consultation processes,
values, uses and customary law,” with
regard to choices about the provision
of compensation or alternative lands.**

While neither the IACHR nor the Court
have had occasion to apply the above
jurisprudence to a case involving pro-
tected areas, this is only a matter of
time. One case is presently pending
before the IACHR that directly re-
quests restitution of indigenous lands
incorporated into protected areas (dis-
cussed below). Additionally, although
the IACHR and the Court have yet to
address indigenous peoples’ rights in
the context of protected areas, in ad-
dition to applying the norms enumer-
ated by the Court, they are also likely
to be persuaded by the jurisprudence
of the UN Committee on the Elimina-
tion of Racial Discrimination ("CERD").
This is all the more likely given that
the provisions utilised by CERD (pro-
tecting property and participation
rights) employ similar language to
that found in relevant provisions of
the ACHR.

CERD has articulated two main inter-
related rules applicable to establish-
ment of nature reserves in indigenous
peoples’ territories. First, in 2002, the
Committee held that “no decisions di-
rectly relating to the rights and inter-
ests of members of indigenous peo-
ples be taken without their informed
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consent” in connection with a nature
reserve in Botswana.* Second, with
regard to a national park in Sri Lanka,
the Committee called on the state to
“recognize and protect the rights of
indigenous peoples to own, develop,
control and use their communal lands,
territories and resources.”® More
generally, CERD has recognized that
indigenous peoples have a right to
restitution of their traditional territo-
ries and resources, which in principle
also applies to nature reserves, stat-
ing that: “Bearing in mind its general
recommendation 23 on the rights

of indigenous peoples ... where they
have been deprived of their lands

and territories traditionally owned, or
such lands and territories have been
otherwise used without their free and
informed consent, the Committee
recommends that the State party take
steps to return those lands and terri-
tories.”™”

Picture 2. The Lower-Marowijne river has
been home to indigenous peoples’ for over
4,000 years. In the 1970s its beaches
attracted city dwellers who obtained land
titles and dispossessed the indigenous
communities. Atlantic Coast beaches,
frequented by sea turtles, have been de-
clared nature reserves without the indig-
enous peoples’ consent.

(Courtesy Ellen-Rose Kambel)
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N _
Picture 3. The Wane Creek was the home-
land of the Lokono peoples of Marowijne,
and is now abandoned. It remains one of
the most important hunting and fishing
grounds for both the Lokono and Kalifia
peoples, but was declared a Nature Re-
serve in 1986.
(Courtesy Ellen-Rose Kambel)

The Case of the Kalifia and
Lokono indigenous peoples

A case is presently pending before the
IACHR that, inter alia, explicitly seeks
the restitution of indigenous lands that
have been converted into protected
areas. This case was submitted by the
Kalifia and Lokono indigenous peoples
of northeast Suriname and complains
about three nature reserves within their
territory, all created pursuant to Suri-
name’s 1954 Nature Protection Act:

the Galibi Nature Reserve (1969), the
Wane Kreek Nature Reserve (1986) and
the Wiawia Nature Reserve (1966). The
Wane Kreek Reserve alone covers an
area of 450 square kilometers, some 50
percent of the indigenous peoples’ tradi-
tional territory.

These reserves were established without
the Kalifia and Lokono's participation
and consent, and they negatively affect
their rights on an ongoing basis. This

is acknowledged in the Galibi Nature
Reserve Management Plan 1992-96,
which states that, “Although the gov-
ernment discussed the establishment

21e

Picture 4. While Surinamese law prohib-
its indigenous peoples from hunting and
fishing inside nature reserves, Suriname
allows large scale bauxite mining within
the Wane Creek Nature Reserve.
(Courtesy Ellen-Rose Kambel)

of the Galibi Nature Reserve with the
local population, the villagers were not
involved in the decision-making process.
They were confronted with the reserve
as a fait accompli, something to which
everyone would have objections.”#

Suriname’s Nature Protection Act makes
no reference to the existence of indig-
enous peoples, nor does it recognize or
protect their ownership rights to their
traditional territories. The same is true
for Surinamese law in general.*® Article
1 of the Act provides that “For the pro-
tection and conservation of the natural
resources present in Suriname... the
President may designate lands and wa-
ters belonging to the State Domain as a
nature reserve.” As indigenous territo-
ries are legally classified as state lands
(state domain), this provision permits
the state to unilaterally declare any
indigenous territory or part thereof to
be a nature reserve by decree. The Act
also makes no provision for the exercise
of indigenous peoples’ rights within na-
ture reserves.>® Rather, under the Act,
hunting, fishing or damage to the soil or
the flora and fauna within the reserves
are strictly prohibited and punishable
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as criminal offences.>! While this pro-
hibition remains in force for indigenous
peoples, large-scale bauxite mining,
authorized by the state, is taking place
in the Wane Kreek Reserve.

Applying the IACHR and the Court’s
jurisprudence to this situation, it is clear
that the Kalifia and Lokono peoples’
have protected property rights in and to
their traditional territory irrespective of
whether these rights are recognized in
Suriname’s domestic laws. The nature

doing so. This is a requirement that will
be very difficult for the state to satisfy
unless the areas’ protected status itself
is judged to be a justifiable and con-
crete reason

If we assume for the sake of argument
that the IACHR or the Court will find
that the protected status of land con-
stitutes a valid excuse from the restitu-
tion requirement— an unlikely outcome
in my view— application of the Court’s
jurisprudence should

and extent of these property rights is further require that % Mdzg"'m
defined in the first instance by the indig- the interests of the EowmhfP‘PWSC
enous peoples’ customary laws and tra- state in maintaining = dbes pwtprga[udg
ditional tenure systems. As explained by its proprietary rights =

3 . : = the continuation
the Court, “traditional ownership grants in the protected =
the indigenous people the right to de- area be weighed Eofmsgsm or
mand official recognition of their prop- against the rights = Species protection
erty and its consequent registration.”? and interests of the = ypgsures, or even
Also, until such time as the Kalifia and Kalifna and Lokono. =

) . . , = the continuation of

Lokono's property rights are secured in In undertaking such =
law and fact, Suriname is further obli- an analysis, the = the protected areas
gated to “refrain from actions— either of Court stresses that = themselves,

State agents or third parties acting with
State acquiescence or tolerance— that
would affect the existence, value, use or
enjoyment” of their property rights.> Ir-
respective of whether title is recognized
and secured in domestic laws, the state
must seek indigenous peoples’ consent
prior to undertaking or authorizing ac-
tivities that may affect their traditional
territories.

Where the Kalifia and Lokono have been
dispossessed of their traditional lands
without their consent— as is the case
with the protected areas— and provided
that they continue to maintain some
degree of material or cultural/spiritual
connection to these lands (which they
do), they hold an ongoing right of resti-
tution that is integral to satisfying their
property rights. These lands therefore
must be returned unless the state can
demonstrate that there are ‘justifiable
and concrete’ reasons that prevent it
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indigenous peoples’

territorial rights are fundamentally
related to collective rights of survival,
and that their control over territory is
a necessary condition for the reproduc-
tion of culture, their development and
life plans, and their ability to preserve
their cultural patrimony.>* It should
also be noted in this context, that the
Court also has held that restricting or
denying indigenous peoples access to
their traditional means of subsistence
are prohibited by the ACHR.>® In Moi-
wana Village, for instance, the Court
presumed the existence of material
harm, inter alia, on the grounds that
the community members’ “ability to
practice their customary means of sub-
sistence and livelihood has been drasti-
cally limited.”®

Given indigenous peoples’ fundamental
and compelling interests in maintaining
their relationships with their territories,
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the state will be hard pressed to demon-
strate that its interests are paramount
and should prevail. This is especially
the case given the size of the protected
areas (more than 50 percent of the
Kalifla and Lokono’s traditional territory)
and the fact that indigenous ownership
per se does not preclude the continua-
tion of ecosystem or species protection
measures, or even the continuation of
the protected areas themselves. Indeed,
the Kalifia and Lokono would argue that
they are more effective at protecting
these areas than the state has been or
is likely to be in the future. The continu-
ation of protected area status would
nevertheless have to be negotiated and
consented to by the Kalifia and Lokono.

Finally, there is a general rule of in-
ternational law that a state cannot be
held liable for its acts and omissions
that predate its accession to an inter-
national treaty. Suriname would argue
that it acceded to the ACHR in 1987 and
therefore that alleged violations of that
instrument in relation to the protected
areas are inadmissible because all were
established prior to that date. However,
while upholding this rule, the Court held
that it is permissible to examine possi-

ble violations of the ACHR that originate
in events predating acceptance of its ju-
risdiction insofar as they concern related
“effects and actions” that are ongoing
and continuous.>” The Court’s approach
is also subscribed to by other interna-
tional courts and tribunals, including the
IACHRS®® and the International Labour
Organization in cases involving indig-
enous peoples,> which routinely exer-
cise jurisdiction over alleged breaches of
international law that began before the
date of a state’s ratification and con-
tinue thereafter.5°

In the context of the Kalifia and Lokono,
the ongoing and continuing effects and
consequences of the establishment of
the nature reserves include denial of
their property rights and denial of ac-
cess to and security over their subsist-
ence and other resources. These deni-

E )

Pictures 5 and 6. In February 2006, the Kalifia and Lokono indigenous leaders called on the gov-
ernment to recognize and respect their human rights during a conference devoted to article 10c
of the Biodiversity Convention. (Courtesy Ellen-Rose Kambel)
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als constitute violations of the ACHR,
which, although originating in events
prior to Suriname’s accession to that
instrument, are presently actionable.
This is obviously relevant beyond the
confines of the specific case in Suriname
and would apply to protected areas
throughout the Americas (and beyond,
given that the principles are very simi-
lar under United Nations human rights
instruments). The admissibility of ongo-
ing and continuous effects, coupled with
the Court’s jurisprudence with regard to
the right to restitution, therefore raise
guestions about the legitimacy on hu-
man rights grounds of most protected
areas affecting indigenous peoples in
the Americas.

Concluding remarks

The preceding issues are not new to the
conservation community. Indigenous
peoples’ territorial rights and the right
to restitution were extensively dis-
cussed at the 2003 World Parks Con-
gress, and the Durban Accord: Action
Plan acknowledges that there is “an
urgent need to re-evaluate the wisdom
and effectiveness of policies affecting
indigenous peoples and local communi-
ties.”¢! The Accord’s ‘key targets’ include
full respect for the rights of indigenous
peoples in relation to all existing and
future protected areas; and, by 2010,
the establishment and implementation
of “participatory mechanisms for the
restitution of indigenous peoples’ tra-
ditional lands and territories that were
incorporated in protected areas without
their free and informed consent ...."62
However, there appears to be little will
to fully pursue these targets on the part
of governments or conservation organi-
zations.

What is new is the post-Durban ju-

risprudence of the Court that affirms
and provides additional detail about
the nature and extent of indigenous
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peoples’ territorial rights and the right
to restitution. This jurisprudence also
demonstrates that respect for these
rights is not a matter of discretionary
conservation policy and targets, but is
instead a matter of international legal
obligation for the countries of the Amer-

icas and Caribbean. Post-Durban

The 2004 decision f
Jurisprudence of the

on protected areas
adopted by the CBD = Court affirms and

Conference of Par- =

= provides additional
ties should also be = a ﬂ“b ut'f'w
read constently with = etall about the
this jurisprudence = uature and extent of
and thus provide = fudligenous peoples”
a much needed = & igﬁt vial vights
human rights per- =
spective to our = and the vight to
understanding of = estitution.

international envi-

ronmental law in this area. Indeed, the
two bodies of law should not be viewed
as mutually exclusive but as interrelated
and complementary.®® This will require

a substantial reformulation of protected
areas laws and institutions, both to
remedy past violations of indigenous
peoples’ rights and to ensure that these
rights are protected in the future.

It is also important to bear in mind in
this context that the jurisprudence of
the Court has also been incorporated
by reference into the Inter-American
Development Bank’s ("IADB"”) 2006
Operational Policy 7-65 on Indigenous
Peoples.®* This policy requires special
safeguards for indigenous peoples in
projects that directly or indirectly af-
fect their traditional lands, territories
and resources, and specifies that “one
of those safeguards is respect for the
rights recognized in accordance with
the applicable legal norms.”®> The defi-
nition of ‘applicable legal norms’ in-
cludes ratified international treaties “as
well as the corresponding international
jurisprudence of the Inter-American

=19



Conservatipn and Human Rights

Court of Human Rights or similar bod-
ies....”®® This is relevant to the subject
at hand because the IADB is now one
of the primary implementing agencies
in the Americas for Global Environment
Facility-funded projects. Therefore, in
principle, GEF projects implemented

agreements with indigenous peoples. By
supporting this, conservation organiza-
tions and governments can demonstrate
that they are serious about achieving
the Durban targets, protecting biological
diversity, respecting human rights, and
engaging in respectful relationships with

by the IADB, including protected area
projects, must respect the rights of
indigenous peoples, among others, as
elaborated in the jurisprudence of the
Court.

The post-Durban failure to achieve

indigenous peoples.

Fergus MacKay (fergus@euronet.nl) is the Coordinator
of the Legal and Human Rights Programme of the Forest
Peoples Programme.
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The role of parliaments in fostering environment-
related human rights

Hawnwa Jatreth

Abstract. This article argues that parliaments can play a significant role in protecting environ-
ment-related human rights, and that NGOs should encourage this, while mindful of the poten-
tial limitations of such involvement. While some parliaments already make a contribution to
the protection of environment-related human rights (examples are included in this paper), im-
provements could be made and more parliaments could become engaged. The paper outlines
the benefits for NGOs of focusing action on parliaments rather than on other governance sites.

Environment-related human
rights

It is generally accepted that humanity
and global biodiversity are endangered
by unsustainable production and con-
sumption, and by the degradation of
the planetary environment. The declin-
ing ability of some areas to provide

a decent quality of life for significant
human populations, and the dispropor-
tionate impact that some segments of
the human population have on others,
raise human rights issues. But so do
other local matters from inappropriate

Picture 1. Walk Against Warming outside
of the ACT Legislative Assembly on the
International Day of Action on Climate
Change, 4 November 2006. (Courtesy
Dave Long and the Conservation Council
for Canberra and South East Region)
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development on indigenous peoples’
land to forced resettlement, denial of
access to customary territories and
resources, poorly administered town
planning regimes, inappropriate aircraft
flight paths, the siting of waste disposal
facilities or the denial of access to in-
formation or the right to protest.!

Multilateral treaty obligations, such

as those in the international human
rights covenants and conventions,
and environmental treaties such as
the Convention on Biological Diversity,
tend to be vaguely worded concerning
the linkages between human rights
and the environment. They do not

yet explicitly recognise a fundamental
and distinct human right to a safe

and healthy environment. And yet,
many well-established civil, political,
economic, social and cultural rights
can apply to environmental concerns
and sustainable development.?
Environment-related human rights in
the international bill of rights include
the rights of minorities; the right to
equality before the law; to life; to
protection of the family and the rights
of the child; to privacy and reputation;
to peaceful assembly and association;
to freedom of expression; to take part
in public life; and to a fair trial. Non-
binding multilateral declarations also
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tend to recognise the human
rights and environment linkages.

The interdependence of human
rights and sustainable develop-
ment is the subject of ongoing
discussion within the UN,? and
was recognised in the Imple-
mentation Plan agreed at the
Johannesburg World Summit on
Sustainable Development.* The imple-
mentation of the UN Millennium Devel-
opment Goals has been linked directly
with international human rights obliga-
tions.> The 1994 Ksentini report to the
UN Human Rights Commission on the
links between human rights and the
environment® stimulated broad ranging
international discussions,” but not yet
the development of specific internation
al instruments.

Several regional agreements recognise
a broad human right to a healthy envi-
ronment,® but some regional initiatives
have failed to give ap-

EW’”QW% propriate recognition
partiaments 4t 4ll = to environment-relat-
m@mgmg ed human rights. For

= example, among the
””dpmtwt web-accessible reports

envEronmental = 1o the 2006 Asia Pa-
rights ean be an = cific Forum on National

rﬁé AV WEANS = Human Rights Institu-
e ME tions, only India’s and

of‘“‘s“n’“’g t{?ﬂ"g Thailand’s mentioned
reatisation, = environmental rights.®

More than 100 national constitutions
protect environmental rights, and par-
liaments can be required to not legis-
late inconsistent with these.® Domestic
judiciaries in various countries have
affirmed the right to a healthy envi-
ronment in constitutional or statutory
litigation. Some jurisdictions also have
statutory bills of rights, which were en-
acted following consultative exercises.!!
The recognition of environment-related

R4

Picture 2. Members of the ACT Legislative As-
sembly, Assembly secretariat, and Planning and
Land Authority staff at a briefing on planning
reform legislation. (Courtesy ACT Legislative
Assembly Committee Office)

human rights provides a foundation for
broader global standard-setting, and
compliance reporting by diverse social
actors. But it is more important for
enabling the domestic implementation
of these recognised rights. Encouraging
parliaments at all levels to recognise
and protect these rights can be an ef-
fective means of ensuring their realisa-
tion. There is also growing international
interest in protecting the rights of hu-
man rights defenders, including those
of activists promoting environment-re-
lated human rights.

The role of parliaments, and
committees in particular

Parliaments, which are often represent-
ative or partially-representative bodies,
are arguably as well-placed as the judi-
cial institutions to insist on adherence
to internationally-recognised standards
protecting basic human dignity. Both
types of governance institutions have
embarrassments on their record. But
for parliaments, a temporary capac-

ity to deny rights with impunity may
reflect electoral will, authoritarian rule,
or majority government. These causes
are impermanent, and it is up to social
actors to insist that their environment-
related human rights are recognised
and protected. The Commonwealth
Parliamentary Association has taken a

Policy Matters 15, July 2007
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focus, Parliaments

commendable lead in capacity-building
for parliamentarians in the general area
of human rights,'? but more can be
done with environment-related human
rights.

In the exercise of their legislative pow-
ers, most parliaments have enacted a
panoply of legislation concerned with
environment-related human rights to
resources (land and other property
rights, native title, co-management,

gender-based rights
With 4 broader etc), access to infor-

human rights = mation, due proc-
ess, privacy, non-

can gmsure that = discrimination etc,

‘declarations of compatibility’. Several
jurisdictions also permit the judiciary to
issue ‘declarations of incompatibility’,
where legislation cannot be interpreted
as consistent with human rights but
leaves it to the parliament to remedy
the breach. Despite such legislation,
political exigencies, including a com-
mitment to parliamentary sovereignty
and a reluctance to regulate extra-ter-
ritorial trans-national corporate activi-
ties, can thwart well-intentioned com-
mitments.

The case law that these statutory dec-
larations of rights have produced do
not include radical judicial pronounce-

ments on the scope of environmental
rights, but this could have hardly been
expected. Judiciaries in most coun-
tries are usually reluctant to intervene

although these do

all lggﬁsm”[t not often explicitly

endcts ks human~ = acknowledge their
rights compliant.

rights-based geneal-

ogy. Although the
terms and implementation of this legis-
lation may fail to deliver on its promise,
this is likely to result in on-going cam-
paigns. For example, the limited gains
from native title legislation in Australia
continue to rankle with social justice
proponents, including Indigenous Aus-
tralians.'3 So does governments’ ten-
dency to frustrate the implementation
of freedom of information legislation.
But this does not deny the potential
of parliaments to enact rights-affirm-
ing legislation, and simply invites more
effective campaigning and the mobi-
lisation of authoritative (or otherwise
influential) networks to provide advice
supporting reform.

With a broader human rights focus,
parliaments can ensure that all legisla-
tion it enacts is human-rights compli-
ant. Some jurisdictions have enacted
legislation to ensure that legislative
drafting and interpretation are hu-
man rights-compliant unless expressly
intended not to be so. Pre-legisla-

tive scrutiny may be attested through
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where large-scale resource-alloca-

tion questions are at issue, and where
governments already regulate the
market.'* There have, however, been

a few litigation wins for complainants
in extreme cases. The failure of liti-
gants to succeed in court should not
be a deterrent to engaging parliaments
on environment-related human rights
issues, however, as the political arena
can be effective for resolving values-
based conflicts, provided political com-
munities are effectively engaged on the
issues.

There are a range of parliamentary
opportunities for asserting and protect-
ing human rights, as parliaments are
supposed to hold the executive arm

of government to account. A range of
opportunities in parliamentary cham-
bers can be used to debate and scruti-
nise executive actions: question time,
speeches on matters of public impor-
tance, adjournment debates, and de-
bate in the committee of the whole. In
general, however, parliamentary com-
mittee work is recognised as the most
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The polltioal arena

provided politioal

influential scrutiny mechanism.

There is potential in establishing (where
they do not exist) and strengthening
and clarifying the terms of reference of
parliamentary stand-
ing committees for the

can be effective for scrutiny of legislation,
resolving values- = regulations and sub-
bwwnﬂm ordinate instruments.

Such committees can
influence the develop-

communities = ment of human rights
an,’aﬁ%ativg[g cultures in govern-
tngagzd, ance institutions!> and

can develop expertise
in specialised areas, such as environ-
ment-related human rights. These
committees review bills and advise the
parliament if they unduly trespass on
rights and freedoms, make them un-
duly dependent on insufficiently defined
administrative powers or non-review-
able decisions, inappropriately delegate
legislative powers or insufficiently
subject the exercise of legislative power
to parliamentary scrutiny. For example,
the UK Parliament’s Joint Committee

on Human Rights reviews legislation.
Typically such committees refer to do-
mestic law, international human rights
law and the law and jurisprudence of
other jurisdictions as sources for the
standards they apply for their scrutiny
work. Ministers usually respond for-
mally to issues raised by the commit-
tee and, if the concerns are accepted,
may amend the offending legislation or
develop remedial administrative proce-
dures. The correspondence is usually on
the public record, but issues identified
tend to be muffled in technical or ob-
lique language, which may be ignored,
and direct recommendations are rarely
made.1®

Many parliaments have standing or
select committees with ‘environment’
and/or ‘sustainability’ in their terms of

e

reference. Such broader reference or
legislative parliamentary committees
can undertake substantial and detailed
scrutiny and policy development work.
In the Australian Capital Territory, the
Standing Committee on Planning and
Environment has canvassed the human
rights implications of planning pro-
posals and reform legislation.” Other
committees may focus on indigenous
peoples, on mobile or settled commu-
nities, or on the legislative and policy
frameworks for the sustainable devel-
opment for these communities. As they
tend to operate in a rather independent
way, their attention to human rights is-
sues tends not to draw on the expertise
of the scrutiny committees. It is thus
incumbent on stakeholders, MPs and
committee staff to develop expertise
on human rights issues and apply it to
general committee work.

There have been several inquiries in re-
cent years that demonstrate how par-
liamentary committee work can foster
environment-related human rights. The
2005 Report of the Canadian House of

Commons Stand- ,
ing Committee on rhrpugh thetr

Foreign Affairs and = Seruting of budget

International Trade, = astimates and
for example, made = mpm
far-reaching recom- gﬂPst: ; i
mendations on the 5“’9 “y

need for Canadian = partiaments can
companies operat- § insist on

ing in developing En’ghts budgets,

countries to be
more accountable for environmental
and human rights violations. It called
for stronger incentives and regulatory
measures to encourage corporate social
responsibility (CSR) and better compli-
ance with international human rights
standards. It also called for an inves-
tigation into the impact of TVI Pacific
Canatuan mining project in Mindanao
(Philippines) on the indigenous rights

Policy Matters 15, July 2007
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and human rights of people in the area,
and on their environment.!® The gov-
ernment’s non-regulatory response dis-
appointed some civil society stakehold-
ers, including Amnesty International,
but the report provides a lightning rod
for further lobbying. The government
response proposed a series of national
roundtables to discuss the report’s
recommendations and co-operative
international work to clarify the CSR
framework; expressed support for the
UN Secretary-General’s special repre-
sentative on human rights and tran-
snational corporations; and expressed
a commitment to incorporating human
rights best practice into projects’ due
diligence processes, improving advi-
sory services; and improving corporate
transparency.'® In Australia, a similarly
groundbreaking report was the 2006
report of the Parliamentary Joint Com-
mittee on Corporations and Financial
Services on corporate responsibility.2°

Despite the potential for work in this
area, some parliamentary committees
have not given a high priority to en-
vironment-related human rights. The
European Parliament’s Environment
Committee, for example, seems not to

A AN
B
ny %S

ST

have focussed on environment-related
human rights despite the relatively
strong human rights institutions in Eu-
rope.?! Some other parliamentary com-
mittees have not explicitly recognised
the human rights aspects inherent in
their recommendations. In Zambia for
example, the Committee on Local Gov-
ernance, Housing and Chiefs’ Affairs
recommended in 2006 the develop-
ment of mechanisms for sharing rev-
enues from game licence fees between
the Zambia Wildlife Authority, district
councils and local communities, without
referring to the human rights aspects
of this issue (such as rights to culture,
equality before the law and right to
property).??

Some parliamentary committees moni-
tor or scrutinise the findings other
oversight bodies such as human rights
commissioners, ombudsmen, audi-
tor-generals or commissioners for the
environment. Public Accounts Commit-
tees tend to scrutinise Auditor-Generals
reports. Some parliamentary officers
focus are more specifically on environ-
mental issues. New Zealand, for exam-
ple, has a Parliamentary Commissioner
for the Environment (PCE) appointed
for a 5-year term by the Governor-
General on the recommendation of the
NZ Parliament. The Environment Act
1986 establishes the office of the PCE
and details the Commissioner’s powers

Pictures 3 and 4. Citizen action can be an important part of the campaign for parliaments to better
protect environment-related human rights, such as this *‘Walk Against Warming’ (see also Picture

1). (Courtesy Dave Long and the Conservation Council for Canberra and South East Region)

L7
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and functions. Through their scrutiny
of budget estimates and appropriation
legislation, parliaments can also insist
on pro-human rights budgets.

Advantages and benefits

There are several advantages in seek-
ing parliamentary engagement on
environment-related human rights in a
political rather than purely legal sense.
Committee recommendations, if ac-
cepted by government, can lead directly
to reform. If not agreed, or if additional
and dissenting comments are included
(usually on party lines), the differences
between parties on issues becomes
transparent and can provide guidance
for electors or political campaigns.

stability, and parliaments that insist on
compliance with human rights stand-
ards are likely to have greater legiti-
macy and authority amongst the less
powerful in society.

The powers that are available to par-
liamentary committees are also sub-
stantial, and can be exercised without
significant financial expense. Parlia-
mentary committees’ ability to call for
persons and papers can be an effective
means for ensuring that ministers and
others are held accountable and re-
sponsible to the parliament and stake-
holders. Usually, witnesses are willing
to provide submissions and evidence
to parliamentary

committees and to EMPSMh« become
A distinct advantage of a parliamentary voluntarily ap|:(>)earh EWWPWMW
focus is that all members of parliament ashW|tRes:fjes. n the = of environmentil
(MPs) and witnesses appearing before other hand, various = L ated
, powers, privileges = bAUSES 12 o
a parliamentary body, and all work di P =P
done in the course of parliamentary and immunities can = Juman rights,

proceedings, are protected by the privi-
leges and immunities of parliament.
This means that no legal action, in-
cluding actions for defamation, can be
instituted as a result of anything said
or done during those proceedings.??
This is a powerful advantage in liberal
democracies. Some jurisdictions have
conferred an additional protection for
activists outside the parliamentary con-
text, by restricting the ability of cor-
porations to pursue strategic litigation
to silence critics (SLAPP litigation)?4,
and/or to sue for defamation. Of course
environmental and human rights activ-
ists are still detained in many jurisdic-
tions (with notorious examples recently
in Turkmenistan, China, Indonesia and
Russia), but this does not reduce the
protective mantle of parliaments in ju-
risdictions that better recognise demo-
cratic freedoms. Permitting dissent

and attempting to resolve it peacefully
and politically is a far better govern-
ance approach for long-term peace and

22K

be invoked to encour-

age reluctant witnesses to cooperate.
Conduct that amounts, or is intended
or likely to amount, to an improper
interference with the free exercise by a
house or committee of its authority or
functions, or with the free performance
by a member of the member’s duties
as a member, may be an actionable
contempt of parliament.

MPs can become effective proponents
of environmental causes related to hu-
man rights for instance by canvassing
issues in correspondence, speeches or
debates inside or outside parliament.
This can contribute to the education

of the broader public about the issues.
Parliamentary engagement is also likely
to increase media interest. But the
effectiveness of an MP or committee
depend on their level of interest and
engagement; their expertise or capac-
ity; the political make up of the parlia-
ment and the committee; the strength

Policy Matters 15, July 2007
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of stakeholder activism; competing
priorities; governance standards; and
practices in the polity and media reac-
tions.

Sadly these individuals tend to be rare,
or suppressed by party or executive
discipline.

There may also be more practical con-
straints. Scrutiny of bills committees,
for example, are often limited in their
effectiveness by the absence of a clear
definition of the hu-

Disadvantages and risks

It needs to be acknowledged that there
are many constraints facing campaigns

which focus on parliaments for better i = bstract nature
rights protection. Often by the time man rlghts_sﬁatnhdardsg The A it
legislation has reached parliament :S:(Iegztlévgiglzatiorfy ;”f""“i’:"‘m‘
o _ v = related human
PﬂdfﬂWM@g 't has been substan and by the tradi- = .
= tially negotiated and ; : = Hights can be a
soruting meohA- = endorsed by a cabinet tion of only obliquely = > "7
= ) identifying issues = limiting factor,
m:sm.smag e = and/or political cau- p i o =
[t oall, = cus. In such cases, the or pariiament's .
PO gg likelihood of significant consideration, rather than suggesting
oonstrained, = recommendations for amendment(s).

amendments being
agreed is correspond-
ingly slim. Early engagement during
policy-development stage, focussing on
bureaucracies as well as well as elected
representatives, may be more effec-
tive.

Parliamentary scrutiny mechanisms
may be politically constrained. The con-
stitution of the parliament or strength
of a political movement can lead to or
inhibit reforms. Where there is a mi-
nority government or an upper-house
not controlled by the majority party

or parties, parliamentary leverage is
stronger. On the other hand, if there is
a majority government or weak oppo-
sition and cross-bench, parliamentary
committees seem more vulnerable to
being captured by the executive, or

to having recommendations ignored.?®
Weak and partisan committees may
reflect a lack of MPs’ experience and
poor understanding of the democratic
benefits of strong and effective par-
liamentary (as distinct from partisan)
checks and balances. If influential and
expert human rights champions have
been elected to parliament, such advo-
cates can present arguments in princi-
ple and precedents justifying reforms.

Policy Matters 15, July 2007

The legalistic representation of human
rights issues and the lack of a broad-
based human rights culture generating
political resonance (with some excep-
tions such as rights to trial and due
process), may weaken lobbying efforts.
The abstract nature of environment-re-
lated human rights can also be a limit-
ing factor, as are the disciplinary silos
within which committees and ministries
operate, and the poor definition of the
terms of reference of parliamentary
scrutiny committees.

Conclusions

While there are many factors inhibiting
the recognition and realisation of envi-
ronment-related human rights, these
are not insurmountable. There are
advantages in better focussing parlia-
ments on human rights issues, includ-
ing environment-related human rights.
These have been noted briefly, and
have several constraints. Some realistic
targets for progress in this area are:

P the enactment of domestic laws
(where these are not in place), re-
quiring all legislation to conform
with international standards on hu-
man rights, including environmental
rights;
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P a better engagement and develop- Notes

ment of expertise on environment- 1
related human rights by MPs, politi-
cal advisers, committee staff and
other stakeholders;

» the establishment of parliamentary
commissioners for the environment
or the express inclusion of environ-
ment-related human rights in the
mandate of human rights commis-

sioners;
» the creation of parliamentary com- 2
mittees with a specialist human 3

rights focus;
» the clarification of the terms of refer-
ence of legislative scrutiny commit-
tees to better recognise environ- 4
ment-related human rights;
» the formation of working groups on 5
human rights and the environment
in associations and organisations
such as the Commonwealth Parlia- 6
mentary Association, the Inter-Par-
liamentary Union,?¢ regional bodies,
and regional governance institutions; 7
P the strengthening of linkages be-
tween parliaments, the non-govern-
ment sector, and UN institutional
activities, and particularly those
concerned with environment-related
human rights, such as inquiries and
reporting by Special Rapporteurs, UN 9
scrutiny of country reports, commu-
nications to treaty bodies etc; 10
P parliamentary scrutiny of National
Action Plans on Human Rights which
implement the Vienna Declaration
and Program of Action with a view to
ensuring that they address environ-
ment-related human rights.

Hanna Jaireth (mhsjaireth@netspeed.com.au) is Secretary 11

to the ACT Legislative Assembly’s Standing Committee on

Planning and Environment, but the views expressed herein

are personal. Hanna has a longstanding interest in the law

and politics of sustainable development. She co-edited

with Dermot Smyth, Innovative Governance: Indigenous

Peoples, Local Communities and Protected Areas (2003), is

actively involved with community environmental organisa-

tions and is a member of CEESP/TGER and TILCEPA and of

other IUCN Commissions. 12
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See for example: Police v Beggs [1999] 3 NZLR
615; Dennis v Ministry of Defence [2003] Env

LR 34; Baggs v UK [1981] 52 DR 29; Arrondelle

v UK [1977] 19 DR 186 and DR 26, Andrews v
Reading Borough Council [2005] 256 (QB)8; Lopez
Ostra v Spain (1994) 20 EHRR 277, Guerra v Italy
(1998) 26 EHRR 357; Oneryildiz v Turkey [2002]
ECHR 491; amongst other determinations, many
of which were unsuccessful for the complainant.
Litigation in India on the right to clean air
demonstrates the potential for protracted conflict
over environmental rights and the potential for
significant reforms to be achieved: see Greenspan
Bell et.al.2004.

See Picolotti & Taillant, 2003.

See United Nations Permanent Forum on
Indigenous Issues, 2007 http://www.un.org/
esa/socdev/unpfii/ and work in the earlier United
Nations Economic and Social Council subsidiary
bodies, 2004

United Nations Johannesburg Plan of
Implementation 2002, paras 5, 54, 62, 102, 138,
169

‘Human rights and the Millennium Development
Goals’, UN Doc A/res/55/2, 8 September 2000,
http://www.unhchr.ch/development/mdg.html, ac-
cessed 3 February 2007

Ksentini, 1994. See also‘The 1994 Draft
Declaration of Principles on Human Rights and
the Environment’, Sierra Club Legal Defense Fund
Pamphlet

Meeting of Experts on Human Rights and the
Environment, Final Text, 2002. See also UN Doc.
E/CN.4/2004/87.

Such as the 1988 Additional Protocol to the
American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights, the
‘Protocol of San Salvador’. See also OAS General
Assembly, San José de Costa Rica, June 5, 2001
and Shelton, 2002.

Asia Pacific Forum of National Human Rights Insti-
tutions, 2006.

The South African Constitution provides that
everyone has the right to an environment that

is not harmful to their health or well-being,

and to have the environment protected for the
benefit of present and future generations through
reasonable legislative and other measures that (i)
prevent pollution and ecological degradation; (ii)
promote conservation and (iii) secure ecologically
sustainable development and use of natural
resources while promoting justifiable economic and
social development. See Hayward, 2005.

Bill of Rights Act 1990 (NZ), Human Rights Act
1998 (UK), Charter of Rights and Freedoms (Can-
ada), Charter of Human Rights and Responsibilities
Act 2006 (Vic), Human Rights Act 2004 (ACT). On
consultation outcomes see for example: ACT Con-
sultative Committee Bill of Rights (2003), Report:
Towards and ACT Human Rights Act, Canberra,
http://www.jcs.act.gov.au/prd/rights/documents/
report/BORreport.pdf , accessed 3 February 2007.

Commonwealth Human Rights Initiative and Com-

Policy Matters 15, July 2007



. out conservation and human vights can also work tn mutual Support...

monwealth Parliamentary Association's Human
Rights Module for Parliamentarians (internet mod-
ule).

13 Laurie, 2007; Dick, 2007.
14 Lee, 2005.

15 Shearan, 2006.

16 Murray, 2006.

17 The Committee’s reports are accessible at http://
www.parliament.act.gov.au/committees/index1.
asp?committee=55. See in particularReport Nos
20, 21, 22

18 Canada, House of Commons, 2005.

19 Government of Canada, 2005.

20 Australia, Parliamentary Joint Committee on
Corporations and Financial Services, 2006.

21 See for example: European Parliament, 2004.
22 Republic of Zambia, 2006, pp17 and 22.

23 In jurisdictions with a Westminster heritage,
these privileges and immunities derive from
the UK Bill of Rights 1689 but may have more
recent embodiment in constitutional or statutory
provisions or parliamentary standing orders.

24 Strategic Lawsuits against Public Participation.
25 Evans and Evans, 2006.

26 The resolution adopted by the 114th Assembly of
the Inter-Parliamentary Union (Nairobi, 12 May
2006), ‘The role of parliaments in environmental
management and in combating global degrada-
tion of the environment,’ did not refer expressly
to environment-related human rights but these
would be addressed implicitly: see http://www.ipu.
org/conf-e/114/114-2.htm
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Conservation, proteo’ced areas and
humanitarian pmotice

Nicholas winer, pavid Turton and pan Brockington

Abstract. In recent years there has been increasing concern about the impacts of
conservation on local and indigenous communities. This concern has come from both within
and beyond the conservation community. In particular the impacts of protected areas

have come under close scrutiny— a long list of case studies highlight evictions, forced
resettlement, reduced or lost access to important resources and sources of income. Although
protected area planning is the responsibility of government ministries, some of the big
international conservation NGOs have been the target of criticism concerning these impacts.
Yet, despite the existence of relevant case studies, and some “sensationalist” articles in the
popular press, the evidence about the impacts of protected areas on human rights is often
weak and anecdotal. The establishment of protected areas remains one of the principal
conservation tools for the maintenance of biodiversity. As the demand for greater biodiversity
protection competes with growing demands for access to agricultural and grazing lands,
many conservation organisations are increasingly linked to efforts to better understand the
impact of conservation on local people and the potential role of such people in promoting
and benefiting from conservation. This has opened up a larger debate about the priorities to
be adopted by conservation organisations, both large and small. This paper argues that it

is high time to develop a set of agreed humanitarian principles, against which conservation
organisations could hold themselves publicly accountable, as a way to maintain the public’s
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confidence and ensure that impoverishment in the name of nature truly becomes a thing
of the past. Such a set of principles would provide a means by which organisations could
be publicly differentiated from governmental and non-governmental bodies whose actions
continue to jeopardise the livelihoods of communities in and around areas of conservation

importance.

“"Perhaps one day in the future the new park could be fenced in. Then the animals
would have to remain inside it. They would be protected from the settlers near the
park and prevented from dying from hunger and thirst when all the timber around
their water holes had been felled and their pastures are over-grazed by native

cattle.™

“"Local support is not necessarily vital for the survival of protected areas.

Conservation can be imposed despite local opposition and protected areas can
flourish notwithstanding resistance to them. Rural poverty and injustice do not
undermine the foundations of conservation. Indeed they can underpin them.”

“"Conservation will either contribute to solving the problems of the rural poor who
live day to day with wild animals, or those animals will disappear.”

LR

Picture 1. A tourist photographing Mursi
at a settlement in the Mago National Park.
The Mursi have deliberately 'exoticised'
themselves for the Camera.

(Courtesy Ben Dome, 2004)

The concept of the National Park as
a fully protected area has its origins in
Western European and American con-
cerns for wilderness and its preserva-
tion. The first Parks were established in
the USA in the 19% century and shortly
afterwards the model found its way to
Africa and the rest of the world. The
basic assumption was that ‘wilderness’
landscapes were free of human inter-
vention and that only their separation
from potential future encroachment

Policy Matters 15, July 2007

could guarantee the integrity of their
conservation status. This status was
originally conceived as having more
to do with emblematic or charismatic
scenery than any currently understood
concept of biodiversity conservation.

The establishment of protected areas
remains one of the principal conserva-
tion tools for the maintenance of bio-
diversity. The 2004 World Database on
Protected Areas includes over 105,000
sites covering 19.7 million km?. The
expansion of this area remains central
to the work of the Convention on Bio-
logical Diversity which believes that.
“Experience shows that a well designed
and managed system of protected ar-
eas can form the pinnacle of a nation's
efforts to protect biological diversity.....
Such a system complements other
measures taken to conserve biological
diversity outside protected areas.™

In other words, the parties to the
Convention believe that the protected
area model has stood the test of time.
The model itself has been expanded
and modified by IUCN’s categorisation
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populations compete for diminishing re-
sources; in some cases growing wildlife
populations are pushing ever outward
generating increased conflict over those
same resources and in turn challeng-
ing established land use priorities. The
increasing impoverishment of many
marginal rural and agro-pastoral com-

munities in the face

of declining fertility, Many ofthe
over-population and = MW@‘S deeved
most preclous for

worsening terms of
trade for their prod-

thelr biodbversity
their socio-economic § values wowld not

ucts means that

predicament can no = p 2 4 pomahad thic
longer be ignored by =

conservation man- Emwputm
agers. There must = degree of human
be few today who = intervention,

feel that it is morally

sound, economically viable, adminis-
tratively feasible or environmentally
sustainable to pursue the sort of bleak,
doomsday vision summed up in the

o 3 -, . = - -

Picture 2. Small plot irrigation from the Parapeti
River, which runs along the edge of the Kaa-Iya : Iy
del Gran Chaco Park in Bolivia. This is the first ?bov(;a_ qu?taﬁlon by tEe Seren_getlks_
park in the Americas created at the request of ounding father Bernhard Grzimek in
an indigenous people. (Courtesy Hal Noss) 1960.

of protected areas to reflect the di-
versity of both form and policy now in
existence. These range from category
I (highest protection) to VI (sustain-

There are today hardly any untouched
landscapes. Many of those deemed
most precious for their biodiversity val-
ues have hosted indigenous peoples for

able resource use), comprising a range
of land use options from forbidding all
forms of residence and resource use,
to human activity embraced as integral
part of the landscape.®

The expansion and reform of the cat-
egory system has substantially con-
tributed to the expansion of the global
protected area estate.® But the weaker
forms of protection are treated scepti-
cally by significant sections of the con-
servation community who insist that
the only valuable protected areas are
the more strictly protected category
I-IV models.” New pressures are being
put on landscapes as growing human

R34

millennia and would not have reached
their present state without some de-
gree of human intervention. This un-
derstanding, coupled with the sheer
weight of socio-economic pressures
and the dubious environmental sustain-
ability of cutting off parks from their
surrounding areas, has led to a review
of the role of the National Park in the
wider landscape. Two important recog-
nitions have emerged to date at least
in part of the conservation community:

1. National Parks, as ecological islands
in seas of land degradation, are not
functionally sustainable. This recog-
nises the influence of the surround-
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ing areas on the ecological integrity

of parks and the important role that
migratory corridors play in maintain-
ing bio-diverse populations.

2. Those living in and around protected
areas need to realise some ben-
efits from their proximity in order to
compensate them for the associated
costs. This implicitly recognises that
most protected areas are unlikely to
achieve their conservation objectives
without the cooperation of those who
live within and around them.

The establishment of a protected area
results in the immediate reduction

of future land use options. So while
the benefits of a protected area sys-
tem may be perceived at the national,
regional and international level, the
costs are disproportionately borne by
those who live closest to the protected
areas and whose capacity to pay for
reductions in land use opportunities are
often lower than the national average—

T R
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Picture 3. Women thatching a grain store at a

Mursi settlement in the Mago National Park.
(Courtesy Ben Dome, 2004)
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namely, the rural poor. This was never
the intention of the framers of the
Convention on Biological Diversity and
it contradicts the Convention’s targets
for 2010 which aim “to significantly
reduce the current rate of biodiversity
loss at the global, regional, national
and sub-national levels and contribute
to poverty reduction and the pursuit of
sustainable development, thereby sup-
porting the objectives of the Strategic
Plan of the Convention, the World Sum-
mit on Sustainable Development Plan
of Implementation and the Millennium
Development Goals.”®

The problem is that many of today’s
protected areas function as barriers to
expanding human

economic activity. WWQWM
A great number of = 8y protected areas
programmes and hmmrelg been seen

projects have been
designed which
attempt to ad-

by local reclplents
as a sufficient

dress the economic mpmsat[mordn
implications of this adequate tncentive to
bleak fact. These 2t
activities are of- i ort conserv

ten piecemeal responses that involve
local peoples in developing products
for tourism markets and generating
employment within the local tourism
industry. But tourism is a fickle global
industry that is often culturally insensi-
tive.® In addition, little tourism revenue
goes directly to those most affected by
the presence of a protected area. As a
result, revenues generated by protect-
ed areas have rarely, if ever, been seen
by their local recipients either as a suf-
ficient compensation for loss of access
to natural resources or as an adequate
incentive to support conservation. Local
people are rarely considered responsi-
ble and responsive enough to become
managers and custodians of lands and
resources they have lived with for cen-
turies. It is even rarer that local peo-
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ple actively support and lobby for the
creation of national parks. In all of the
Americas there are few national parks
established as a result of lobbying by
an indigenous people, the first such
one was only established in 1995.10

Picture 4. A tourist gets his shot of a 'wild'
Mursi in the Mago National Park, for which
he will pay about 20 US cents.

(Photo courtesy Ben Dome, 2004)

There is clearly not just a practical dif-
ference, but also an ideological one in

socio-economic interests. The advent
of the MDGs [Millennium Development
Goals] and the World Bank/IMF’s PRSPs
[Poverty Reduction Strategy Papers]
has made it much more important for
conservation initiatives to demonstrate
their linkages to poverty reduction,
and thereby to enter the mainstream
of national development planning. On
the one hand, these major multi-lateral
initiatives offer opportunities to link
protected areas to larger land use de-
velopment processes and ensure a flow
of funds and other resources capable
of supporting the integration of conser-
vation into the national development
agenda. On the other hand, a failure to
demonstrate linkages between conser-
vation and poverty reduction risks leav-
ing conservation programmes further
isolated from national planning proc-
esses and less able to attract funds.

This may not be of critical importance
to well funded conservation organisa-
tions or to purely research based activ-
ities, but it does mean

conservation organisa-
tions interact with the

ponent of develop-
traditional custodians = ment planning.
of land in and around

protected areas falls under a brighter
spot light.

country whose land use and therefore
livelihood options are placed under in-
creasing threat from a variety of sourc-
es of which conservation is perceived
as only one.

the concep:jtion of _trr;1e rg!?fand vallue of that clear expectations% Consenvation has
{:lprotecte area. Tnis difference Is not now exist that con- = ot bg andlﬂrg(,
just another expression of the north- servation can and will =

south divide but also of the urban-ru- play a role, not just in = been seen bg elther
ral divide. How a citizen of the USA, conserving’biodiversi— = loodl restdents or
Europe or of a major conurbation in a : g = matio

developing country values conserva- ty but also in reducing = mal and

tion is inherently different from that of &Og:rrgyfhzﬁlir:g \t;'ar;‘ § ’@I’M[PW

a marginal land user in a developing ;zsantntzgmlwma-

Conservation has not, by and large,
been seen by either local residents or
national and regional planners as an
integral component of development
planning. Conservation organisations
have consequently found themselves
working in ‘islands’ of biodiversity.
feeling besieged by the surrounding

2326

Many recent conservation initiatives
make some effort to engage with local
groups in order to provide them with
alternative sources of income, in recog-
nition of the fact that their user rights
have been adversely affected. However
successful or otherwise these efforts
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may be, the commitment to provide
economic and cultural incentives to
support conservation promotes both
conservation and development. In so
doing it moves towards a reconciliation
of the previously conflicting philosophi-
cal underpinnings of development and
conservation. The uncoupling of such

a linkage would return conservation to
authoritarian preservationist manage-
ment regimes unwilling to recognise
the local cultural, economic and envi-
ronmental costs of conservation.

The problem

"There is often widespread conflict be-
tween the interests of rural peoples and
the interests of biodiversity conserva-
tion within protected areas. Time and
time again the premise of many nature
reserves across the developing world
has been the same: the forcible up-
rooting of resident and mobile popula-
tions, often coerced violently to relocate
somewhere else......The new enthusiasm
for private investment in, and private
management of, nature reserves has
the potential to be a new and potent
force for social disruption in rural ar-
eas. ™t

“Involuntary resettlement may cause
severe long-term hardship, impoverish-
ment, and environmental damage un-
less appropriate measures are carefully
planned and carried out....... Displaced
persons should be assisted in their ef-
forts to improve their livelihoods and
standards of living or at least to restore
them, in real terms, to pre-displace-
ment levels or to levels prevailing prior
to the beginning of project implementa-
tion, whichever is higher."?

Despite both the rhetoric and targets of
the Convention on Biological Diversity
there is a growing sense of frustra-

tion among certain sectors of the con-
servation community with ‘inclusive’
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approaches to biodiversity— those
that recognise the moral and practi-
cal importance of including community
actors as active Wi 3’
participants in the WM&SRQM
management of

conservation areas. %ﬂm&ng cevtain
Notwithstanding = seetors of the

the broad scientific = ation
understanding that = % ke

most protected = community with
areas are too small = Znolusbve’ approaches
to function as ef- =) bfodfverst’tg,

fective ecosystems

for biodiversity conservation, there is a

growing belief that a return to stricter

definitions of conservation may be both
scientifically and morally justifiable.

According to this ‘narrative’ biodiver-

sity conservation is, on the one hand,

incompatible with the presence of hu-
man beings and, on the other, of such
importance as to constitute a moral
obligation. This view holds most sway
amongst a number of conservation
scientists who also understand that the
current protected area network is insuf-
ficiently extensive to satisfy rigorous
scientific definitions of ecosystem, or
biodiversity, conservation. They there-
fore propose an expansion of the area
under protection, which should be free
of human interaction and managed by

a central authority. A range of justifica-

tions is given for this position:13

P Biodiversity loss is so rapid and
extensive that there exists an over-
whelming moral obligation to act to
preserve it.

» Community based conservation prin-
ciples and practises are not rooted in
science and draw on romantic, un-
verifiable images of traditional rela-
tionships between peoples and the
environments they live in.

P The weakness of common property
institutions undermines the potential
sustainability of community based
approaches.

=7

sense of frustration
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» Wider community based development
actions rarely result in successful
species conservation.

» The community development com-
ponents of conservation draw scarce
financial resources away from protec-
tion and into development.

P Protected areas do work and the
scale of the threats to biodiversity
justify a significant strengthening of
their scope and implementation up to
and including authoritarian enforce-
ment measures.

This position gains strength from ad-
vocates of protected areas who do not
recognise the costs displacement from
protected areas can bring. There are,
among this group, those who claim that
there is insufficient empirical evidence
to substantiate the contention that es-
tablishing national parks compromises
the welfare of people who live in or
around them.!* This position supposes
that restricting human activity (which
tends to be integral to conservation
policy), without recompense might not
necessarily affect welfare, when simple
logic suggests it must. It also ignores
a long and growing list of case stud-
ies and surveys which overwhelmingly
indicate that eviction and exclusion
have caused impoverishment and dis-
content.®

At the same time we must also rec-
ognise that the evidence about the
impacts of protected areas could be
stronger. Among the case studies re-
ferred to in the previous paragraph,
there are many that are weak or merely
anecdotal. There is also a problem of
missing system and order in the enquiry
into the social impacts of protected
areas. This makes it hard to obtain an
adequate overview of their social im-
pacts. And, although the literature on
the social impacts of displacement is
growing, it still lacks a systematic anal-

22L
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Picture 5. An aerial view of the Lower Omo
Valley.The Omo here forms the eastern
boundary of the Omo National Park, under
the management by the Netherlands-based
African Parks Foundation (APF) as of January
2006. Members of seven ethnic groups live in
and utilise the park for cultivation and grazing.
The agreement between APF and the Ethiopian
government does not recognise the land rights
of these groups. It merely states that APF will
consider the 'interests' of local people, 'as far as
is practically possible'. (Courtesy David Turton)

ysis.'® This weakness makes it hard to
discern regional and historical patterns
in the nature and experience of differ-
ent forms of displacement, or the distri-
bution of benefits from protected areas.

It is clear that, for the foreseeable
future, protected areas will remain key
components of any national or inter-
national biodiversity conservation pro-
gramme. Our concern is to address the
absence of an international consensus
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on the responsibility of those who pro-
mote protected areas to ensure that
their costs are not ‘externalised’ in the
form of increased costs borne by local
communities.

The creation of a protected area can
bring with it a range of possible impacts
on local communities, from forced evic-
tions on the one hand to integration
into management structures and the
development of new roles and respon-
sibilities for them on the other. There
is, at present, little to alert community
members to the likely impact on them
of a change in land use caused by the
establishment of a protected area.
Experience shows, however, that the
overwhelming risk is that local com-
munities, already amongst the poor-
est of the poor, will become even more
impoverished and therefore increasingly
alienated from the goals of biodiversity
conservation.

It is therefore desirable, for both ethical
and practical reasons, that conservation
NGOs and multilateral institutions com-
mit themselves to a set of ‘conserva-
tion principles’ that espouse minimum
humanitarian standards consistent, at
least, with the inter-

ffi‘d&‘fmmg national obligations
that consena- = of host governments
z = engaging in multi-lat-
Z’ﬁﬁlffgfx; erally funded projects
. = that involve significant
Sstitutions commit = changes in land use.
themselves & a set = 1t is appropriate that
p’:/wmmmg those wt;]ose Isnd use
= options have been
PMZ“,MWE changed for larger,
ssponse minimuam = nationally driven,
humanitarian = policy reasons should
standards, = be able to rely on a

consistent minimum

set of standards that safeguard their
interests. There are a number of policy
and operational manuals published by
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organisations such as the World Bank,

The African, Asian and Inter-American

Development Banks and the OECD.
Each of these publications sets standard
operating procedures for loan or grant
agreements. They may or may not be
appropriate in every detail, but they do
outline the importance given to the sub-

ject by the wider development commu-

nity which now views even restrictions
on access as a form of displacement
requiring remedy.’

In addition, major conservation bodies
such as IUCN'*® and WWF*° have tried to
address these issues. “The international
community has affirmed that all peoples
have human and environmental rights.

These are rights that should guide the

distribution of the material benefits

and limit the environmental costs of
economic growth”.2° While the recom-
mendations and policies elaborated by
such organizations are clear statements
of intent, it is high time to look at what
can be done to bring together the rhet-
oric of institutional support for rights
with the reality on the ground.
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Notes

1 Grzimek and Grzimek, 1960.
2 Brockington, 2004.

3 Adams and McShane, 1992.
4

CBD http://www.biodiv.org/programmes/cross-
cutting/protected/default.asp
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Bishop, et al., 2004; and Chape et al., 2005.
Naughton-Treves et al., 2005.
Locke and Dearden, 2005.

CBD http://www.biodiv.org/programmes/cross-
cutting/protected/default.asp

9 Turton, 2004.

10 Winer, 2003.

11 Hutton et al., 2005.
12 World Bank, 2004.

13 Hutton et al., 2005.
14 Wilkie et al., 2006.

15 (Brockington, 2002., Burnham 2000., Catton
1997., Cernea 2000., Cernea & Schmidt-Soltau
2003, 2006., Fabricius & de Wet 2002., Ganguly
2004., Gavlin et al. 2002., Geisler 2003., Ghimire
1994., Ghimire 1997., Hitchcock 1995, 2001., Igoe
& Brockington 1999., Ikeya 2001., Jacoby 2001.,
Keller & Turek 1998., Koch 1997., Magome &
Fabricius 2004., McLean & Straede 2003., Naba-
kov & Lawrence 2004., Neumann 1998., Olwig &
Olwig 1979., Overton 1979., Schmidt-Soltau 2003,
2005., Shyamsundar & Kramer 1997., Spence
1999., Tacconi & Bennett 1995 and Turton 1987)—
In Kai Schmidt-Soltau et.al, (under review 2006).

16 Brechin et al., 2003; and Chatty and Colchester,
2002.

17 Cernea, 2005.
18 See htt www.iucn.org/themes/wcpa/wpc2003

QdeZOUtQ. uts/wpc/durbanaccord.pdf and_
http://www.iucn.org/themes/wcpa/wpc2003/pdfs/
outputs/wpc/durbanactionplan.pdf

19 See: The WWF Indigenous peoples’ policy and
IUCN-WWEF Indigenous Peoples and Protected Ar-
eas policy, both available at http://www.worldwild-
life.org/indigenous/policies/index.cfm).

20 WWEF http://www.panda.org/about_wwf/what_we_
do/policy/people_environment/index.cfm
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Huwman rights, conservation and the privatization
of sovereignty in Africa— a discussion of recent
changes in Tanzania

Jim 1goe

Abstract. While states do not always guarantee human rights, human rights cannot be guar-
anteed without a viable state. Paradoxically, many conservationists see the state as a central
obstacle to effective community-based conservation. The central contention of this article

is that the neoliberalization of African conservation, leading to the privatization of African
states, has led to a situation in which it is extremely difficult to promote human rights via
conservation or vice versa. Not only have human rights been narrowly redefined according to
free market priorities, but the mechanisms whereby rights can be articulated and understood
have largely disintegrated. This situation is both reflected in, and perpetuated by, current
conservation interventions. This article draws on examples from around the African Conti-
nent, but focuses primarily on the author’s research in Tanzania in 2005-2006. It concludes
with a discussion of how to bring the question of human rights to a more central place in
transnational conservation. Most importantly, it emphasizes that everyone involved in inter-
national conservation is equally culpable in the field of human rights, not just the govern-
ments of the countries in which specific groups of people happen to reside. As such, there is
a pressing need for the institutionalization of independent reporting and structures of over-
sight and accountability at all levels of international conservation.

against the socially and environmen-

Drawing from my research in Tanzania
(2005-2006)! and recent observations
of other researchers across the conti-
nent, this article outlines some of the
fundamental aspects of human rights
and conservation in Africa today. Its
central argument is that the ‘neoliber-
alization’ of African states and societ-
ies has overshadowed organic linkages
between conservation and human rights
activism.

In the wake of the Soviet Collapse at
the turn of the 1990s, human rights
came to the center of development and
governance discourses. Conservation
quickly followed suit and for a few years
in the 1990s some were predicting a
global convergence of human rights

and conservation agendas.? These two
agendas appeared as a crucial bulwark
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tally destructive spread of neoliberal,
free market capitalism. In their seminal
article on communities and conservation
Agrawal and Gibson wrote that advo-
cates of community-based conservation
saw states and markets as the main
obstacles to their agendas.3In the pur-
suit of economic growth through foreign
investment, states do often facilitate
enterprises and interventions that vio-
late people’s basic rights while harming
the environment. Getting rid of states,
however, is probably not our best bet
for promoting human rights or the envi-
ronment. For better or for worse, states
remain the ultimate guarantor of rights
in our current global system. NGOs and
multi-lateral institutions may educate
people and help them advocate for their
rights, but ultimately it is states that
must legislate and enforce those rights.
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Until some other global institutions
are able to guarantee people’s rights,
therefore, the current decline of states
is probably bad for human rights and
conservation.

Furthermore, the relationship of con-
servation to markets and private enter-
prise has shifted dramatically since the
turn of the millennium.

N&GOS and mults- = The role of corpora-
lateral W“‘E tions in conservation

tions magedumg has become increas-
peopl:aua‘help = ingly prevalent.* These

transformations have
them ademﬁr: significant implica-

thelr rights, but = tions for both human
ultimtrttlg £t ks = rights and conserva-
o I L
leglstate and en- continuity to previous
foree those rights,

arrangements, requires
looking at current
conservation, development, and gover-
nance discourses. It also involves look-
ing beyond and behind these discourses
to the actual practices of conservation
and human rights and their implications
for future action and conceptualization.®
While many observers have noted the
types of practices I will outline below,
they are often dismissed as temporary
and/or anomalous. One of the central
contentions of this article, however,
is that they are quite ‘normal’ in the
experiences of rural Africans in their
day-to-day lives. They should, there-
fore, be taken much more seriously if
we are serious about promoting human
rights through conservation or even vice
versa.

In fact, these fundamental changes
demand a fundamental reconceptu-
alization of the relationships between
conservation and human rights. Most
importantly, we need to recognize that
everyone involved in transnational con-
servation is culpable and it is essential
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that each of us examine our own culpa-
bility, both personally and institutionally.
Most critically, these types of changes
will require new types of institutional
oversight, which should be modeled
after existing bodies, such as the World
Bank Inspection panel.®I will return to
these points in the conclusion of this
article, following a discussion of the im-
pacts of these changes on human rights
and conservation in Tanzania and other
parts of Africa.

Picture 1. View from Paul Tudor Jones’
exclusive Grumeti Lodge.
(Courtesy Beth Croucher)

The neoliberalization of African
conservation and its implications
for human rights

The opening up of African economies

in the late 1980s went hand-in-hand
with the opening up of African political
systems. This reflected the widespread
assumption that free markets and free
elections would naturally lead to a free
society. Totalitarian states were seen as
the problem. They restricted free trade,
free assembly, free speech, and free
press. If states were less intrusive in all
of these matters, peoples’ lives would
naturally improve. Smaller states, a
vibrant NGO sector, and the promotion
of private enterprise became the pre-
scribed solution to these problems.”
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State-sponsored protected areas were
the mainstay of conservation during this
period, and by no means would most
conservationists like to see them de-
regulated. In fact, during this period of
deregulation, Tanzania continued ga-
zetting national parks

At the same time, out-
or more than = side of protected areas,
deregulation, decentral-
ization, and privatiza-
tion were increasingly heralded as the
key to conservation success. Private
Game Reserves began to proliferate.
Transnational conservation NGOs began
openly brokering conservation business
ventures between foreign investors and
local communities. For the most part,
benefits accruing to those communi-
ties have been much smaller than those
accruing to their “senior partners”,
while maldistribution of benefits within
communities has also been a common
problem. Moreover, little care has been
taken to measure whether the costs of
local people foregoing access to the re-
sources that they “invest” in conserva-
tion enterprises is offset by the benefits
that they receive.?®

Neoliberalization = and the state-sponsored
ol w- = Protected areas prolifer-
VoLVES VeIt = ated on a global scale.®
lation as much =

deregulation.

These events and processes are best
understood with reference to neoliberal
policy reforms. Rather than thinking of
neoliberalism as a unified concept, it is
more useful to think of it as a process of
neoliberalization.® Although experiences
of neoliberalization vary from location

to location, they revolve around certain
key experiences readily visible in Africa.
While neoliberalization is popularly per-
ceived as the deregulation of economic
activities and the withdrawal of states
from social and economic spheres, criti-
cal observers argue that it is neither.

In a comprehensive literature survey,
Castree concludes that neoliberalization
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involves reregulation as much or more
than deregulation.!! States play a cen-
tral role in redefining natural resources
in ways that make them available to
private investors. This is often achieved
through privatization, but can also be
achieved through a variety of other ar-
rangements, including those that osten-
sibly give local people more control of
natural resources.

One of the key elements of “neoliber-
alization” for conservation and human
rights is the idea of "more and more
actors becoming self-governing within
centrally prescribed frameworks and
rules”.*? Individuals must be freed from
the shackles of traditional social bonds,
so that they can become owners of
private property, which can be used as
collateral for loans, which can be invest-
ed in new types of business ventures.
This in part reflects the impact of Her-
nando de Soto’s highly influential book,
the Mystery of Capital. De Soto argues
that poor people actually control a great
deal of wealth, but that they are unable
to realize the value of that wealth be-
cause of inefficient state bureaucracies
and lack of legally guaranteed property
rights. It is essential that these ob-
stacles to the poor realizing the value of
their capital be removed, so that they
can take out loans and join the capitalist
economy. 13

While “rights” still enjoy a central place
in de Soto’s works and in neoliberalism
in general, they are substantially dif-
ferent than in the classical sense of the
term, which revolves around the idea

of a “social contract” between the state
and its citizens. Rather, they are nar-
rowly defined as guaranteed rights over
property, which qualify people for loans,
which in turn allow them to enter the
global economy as investors, producers,
and consumers. Investments, of course,
carry no guarantee. It is possible, even
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probable, that people will lose their Zimbabwe and Mozambique.'’

capital due to limited opportunities on

the bottom rungs of the investment lad- The first case was a program coordi-
der. Poor people are also more likely to nated by GTZ to the north of Selous
consume capital due to the numerous Game Reserve in the central part of the
emergencies in their lives.'* Moreover, country, and the second was a program
poor people have little capital and little coordinated by the AWF (African Wild-
experience of how to effectively invest life Foundation) to the west of Tarangire
it. The reregulation of resources, even National Park in the northern part of the
when ostensibly for their benefit, often country. Local people in both the cases
works to their detriment. They often were certain their rights had been vio-
find themselves divested of their prop- lated, but they were not sure to whom
erty even when that property is puta- they could bring their grievances. Maa-

tively protected by law. sai herders to the north of Selous found
S themselves excluded from an area in
which they had made substantial infra-
structural investments. Kutu farmers
complained that they were excluded
from areas where they used to farm and
prohibited from subsistence hunting.
Arusha farmers west of Tarangire were
angry and confused about the wildlife
management area ostensibly being
implemented on their behalf. The pro-
cess of setting aside land for the wildlife
management area had entailed the evic-
tion of 63 households, while those living
nearby found their farms swallowed up
by the new boundaries. Elected village
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Picture 2. Jim Igoe and faculty from the officials claimed that they were at a loss
College of African Wildlife Management to understand how their village land had
participate in a community meeting con- come to be taken from their control.®
cerning conflicts with the AWF and the All felt that a handful of elites were
Manyara Ranch. (Courtesy Beth Croucher) reaping benefits, while they were paying
the price.
In Tanzania, I observed communities
that had been given legal rights to When officials from the villages near
their land so that they could enter into Selous took these grievances to the re-
wildlife management areas with trans- gional government, they were invited to
national conservation NGOs and private a "special seminar”. They returned with
investors. Once communities had en- a message for their constituents, "We
tered into legal contracts as “property have no authority. We are only consult-
owners”, they found themselves ex- ed.”*® Informants who described these
cluded from their own property, while events, believed that these officials
local elites, government officials, pri- had been threatened, bribed, or both.
vate investors (both foreign and Tan- A group of elders representing the 63
zanian), and outside NGOs reaped the families evicted from the wildlife man-
benefits.™ Similar patterns have been agement area near Tarangire went to
observed in Zambia, !¢ as well as in complain to the district offices and were
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promptly arrested. Evictees claim that
they then received a message from the
detainees to comply with the eviction
order as quickly as possible so that they
would be released.?® Village officials who
traveled to the capital to find out how
their land was enclosed without their
consent claim to have discovered forged
village assembly minutes.?!

People in these communities often won-
dered aloud whether they actually had
any rights at all or if they were simply
going to be shunted around to make
room for conservation enterprises from
which they had little hope of benefiting.
Even we as researchers began to won-
der about the question of rights when
we were called before the district game
officer who had played a central role

in the creation of the wildlife manage-
ment area near Tarangire. During the
meeting he told us that the AWF and
the Tanzanian Government had put a lot
of money and energy into creating the
WMA... it was a big success for them,
and they weren’t going to allow it to be
undermined by local people and outside
agitators.

He then went on to tell us that he al-
most had us arrested for attending
village meetings concerning the wildlife
management area. At this point, one of
my Tanzanian research assistants in-
formed him that this would have been
a violation of our rights. He responded
that the government and the police
were not concerned about the ques-
tion of rights. “When we arrest people,”
he told us, “our job has nothing to do
with their rights. That is a question for
the courts. We arrest you and later the
courts decide whether we have violated
your rights. In between, however, you
will suffer to a certain extent.”??

This discourse is highly consistent with
the experience of rural Tanzanians
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Picture 3. A meeting of Villagers near
Tarangire National Park to develop a
strategy of how they might withdraw from
the wildlife management area, which they
felt they were brought into without their
knowledge or consent.

(Courtesy Beth Croucher)

seeking their rights as their natural re-
sources are alienated for conservation,
economic development, and private en-
terprise. First people need to know their
rights. The highly technical language of
reregulation makes this difficult. Once
people know their rights, it is then
necessary for the state to enforce those
rights, which often entails protracted
legal battles, which usually do not go

in favor of local people.?® All this entails
a great deal of expense for people who
can scarcely afford basic necessities. In
the era of free markets and free elec-
tions, scarcely anything else is free.
Human rights must be bought and paid
for— practically leaving poor people with
no rights.2*

The privatization of sovereignty

Representatives of international con-
servation organizations, to the extent
that they acknowledge these kinds of
problems, tend to lay the blame on cor-
rupt African governments. These have
become a standard scapegoat for just
about everything that goes wrong in
Africa, which unfortunately is quite a
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people with no rights.

lot. Donors and foreign investors can
claim that they had nothing to do with
the negative impacts of their activi-
ties. Ideally their interventions would
have benefited local people, were it not
for the interference of corrupt African
Governments. Unfortunately, corrupt as
they are, these governments are also
sovereign. Donors and investors could
never meddle in the internal affairs of a
sovereign state.

This is a disingenuous position, since
anyone involved in conservation and/
or development in countries like Tan-
zania can’t help but know that donors
and investors habitually meddle in the
internal affairs of sovereign states. Of
course sovereignty in a post-colonial
- setting is very dif-
nthe era of f¥e¢ = fterent from sover-
markeets and free = eignty in the global
deotions, SMI’MlyE north. European
a ”[ngﬂggg colonies in Africa

= were expressly de-
e, Human rights = signed to facilitate
must be bought and = outside influence

pﬂfdﬂr——pmati-g on the inner work-

= ings of colonial
Mllg MW"E states. Keeping
such arrangements
in place was a
major concern of European powers at
independence. This can be seen in the
active role that the AWF, WWF, and
IUCN took in this transition: starting
the College of African Wildlife Manage-
ment, establishing national parks, and
developing management plans and
conservation policies. Europeans con-
tinued to hold positions in African gov-
ernments through the early 1970s.%°
Garland argues that Africans made
some gains in controlling conservation
and natural resource management in
their countries during the period of
state-centered development (roughly
1967 to 1985), but with neoliberaliza-
tion white outsiders regained the kind
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of control they previously enjoyed.2¢

Lest we swing too far in the other direc-
tion, letting African elites off the hook
and blaming outsiders, a more nuanced
perspective suggests that both groups
are equally culpable. The hollowing out
of African states by neoliberalization has
diminished their ability to govern. Sov-
ereignty and control in such situations is
highly fragmented and decentralized—
deployed in different ways by different
state-actors, in different contexts, with
very little centralized control. For state
actors, this fragmented sovereignty
often becomes an important commod-
ity that they can use to broker strate-
gic alliances with private investors and
donors. Both groups bring important
resources to these alliances. Outsiders
bring money and other external re-
sources on which officials from impover-
ished states are highly dependent. State
actors bring sovereignty— “the means
of coercion that make it possible to gain
advantage in struggles over resources
traditionally the exclusive purview of the
state”.?” Outsiders wishing to directly
control, or otherwise define the use of
these resources, depend on state actors
for this commodity. This does not usu-
ally mean that state actors cede sov-
ereignty to these outsiders— although
this sometimes does sometimes hap-
pen. The relationships that emerge from
these dynamics are usually of mutual
dependence, characterized by a great
deal of strategic negotiation and oc-
casionally intense antagonisms. These
relationships are difficult to discern,
obscured as they are by discourses of
official prerogatives.?®

The impacts of these developments are
visible in conservation across the Conti-
nent. Witness the recent activity within
TILCEPA concerning the clearances of
Omo and Nech Sar National Parks in
Ethiopia.?® Although these clearances
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were undertaken by the Ethiopian Gov-
ernment, they were closely associated

with African Parks Foundation, an NGO

— indirectly bankrolled by
Alltances of tn- = spy Gas in the Neth-
rmational con- = erlands and Wal-Mart
senation NGOs, = in the United States.®

vivate enterprise, = African Parks Foundation
P P has been at the center

and a § of similar controversies
””WM%E around Africa, including
Wwﬂ’“g}"g in South Africa.3t Alli-

out Af¥iea, = ances of international

conservation NGOs,
private enterprise, and state actors are
increasingly common throughout Africa.
These kinds of alliances are actively
excluding people from landscapes in the
name of conservation throughout the
continent, including in Cameroon, Chad,
Central African Republic, Equatorial
Guinea, Mozambique Republic of Congo,
Zimbabwe.32

These dynamics are also clearly vis-
ible in Tanzania, as illustrated by two
examples: 1) Robanda Village, on the
western boundary of Serengeti National
Park; and 2) Manyara Ranch, to the
north-west of Tarangire National Park.
During my time in Tanzania, events
surrounding Robanda were a matter of
national interests, and a topic of fre-
guent discussion of faculty at the Col-
lege of African Wildlife Management.

In January 2006 I spent ten days in
and around Robanda as part of the
College’s Community-Conservation field
safari. Appropriately, we visited the
Manyara Ranch as part of the College’s
Conservation Conflict safari. Between
February and June of 2006, I worked
extensively in the communities border-
ing the Manyara Ranch.

At Robanda the Western Serengeti
Regional Conservation Project, spon-
sored by NORAD, succeeded in gen-
erating local support for conservation
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between 2001 and 2003. The village
also received benefits of approximately
$70,000 per year through partnerships
with three private safari companies.
Above the door to the village office is a
hand painted sign that reads: “"We must
stand united. Wildlife Management Area
is the key to our future.” The benefits
helped the village to purchase a tractor,
which helps local people to farm instead
of hunting for a living.

This situation changed abruptly in 2003,
when American futures investor Paul
Tudor Jones infused approximately $20
million into a flagging company known
as VIP Safaris with a promised total in-
vestment of $40 million,3* used to build
an airstrip, clear migratory habitat, es-
tablish anti-poaching activities, provide
development assistance to neighboring
villages, and construct a $1500/night
luxury lodge.3* The company, which be-
came Grumeti Reserves Ltd., took over
340,000 acres of hunting concessions
to the north-west of Serengeti National
Park, including the Grumeti and Ikoron-
go Game Reserves.3*> The company also
runs an NGO called the Grumeti Fund.
Here we have three entities: 1) a trans-
national company; 2) an NGO; and 3)
a state-sponsored Game Reserve; all
sharing the same name, and in fact run
by the same funding.

In 2005, the Grumeti Fund became
involved in the planned reintroduction
of rhinos to the Grumeti and Ikorongo
Game Reserves. The plan was launched
at a stakeholder workshop under the
auspices of the Tanzania National Parks
Authority and sponsored by the AWF
and the Frankfurt Zoological Society.3¢
Grumeti Ltd’s interest in these relo-
cations was to create a landscape in
which their clients could see all of the
“big five”.3” Similar reintroductions of
species from South Africa to the Mkom-
azi Game Reserve in the late 1990s
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were associated with the eviction of
local people from the reserve in 1988
and their continued exclusion through
the 1990s.38 Local people were also
forcefully evicted from both the Gru-
meti and Ikorongo Game Reserves in
1994.3° The clearing of the reserves,
though not directly sponsored by out-
siders, has opened up these areas for
major investments and conservation
interventions, which benefit outsiders
and Tanzanian elites at the expense of
local people. As a matter of fact, Gru-
meti Reserves Ltd. did attempt to relo-
cate Robanda Village, which it viewed
as a final obstacle to the creation of its
private game reserve. It also sought to
force out the three tour companies that
have business agreements with the vil-
lage government.*° Villagers also claim
to have been harassed and beaten by
private game guards working for the
company.

During my time in Tanzania there was
also significant discussion about Gru-
meti’s plans to build an international
airport, film a Hollywood-style movie,
and relocate Serengeti Park Headquar-
ters just north of Robanda, to prepare
the area for tourism.** Grumeti Reserves
Ltd. also received significant media
coverage. Both National Geographic and
the New York Times travel magazine
described the company and its initia-
tives in mostly glowing terms.*? An
interview with Concession Director Rian
Labuschagne in the Tanzania Daily News
carried the headline, “We Sell Tanzania
to the Outside World,” while the New
York Times article*? carried the Headline
“Your Own Private Africa”—unambigu-
ous messages that Africa and African
Countries are now commodities. People
occasionally appear in these narratives
as dreaded poachers or needy recipients
of corporate largesse, but the realities
of their lives are seldom addressed and
their rights vis-a-vis investors, founda-
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Picture 4. Jim Igoe with Senior Instructor
Teresia Ole Mako (second from right hold-
ing book) and students from the College
of African Wildlife Management.
(Courtesy Beth Croucher)

tions, and the government are hardly
raised.

The Manyara Ranch, in contrast to Gru-
meti Reserves Ltd., is a much smaller
and less funded intervention. Neverthe-
less is has been established by a net-
work of NGOs, state elites, and private
enterprise to set aside significant tracts
of land for conservation and investment
purposes. The ranch is controlled by

a Trust set up by the AWF with fund-
ing from USAID.** One of its central
goals is for an out-

side investor, which = 7/ landls’ origt-
the Trust has already = ual owners are not
identified, to build a Eddsarlbtdﬂsrfghts
luxury lodge in the =

ranch once the neces- EMM olttzens,
sary improvements = dut as_junior stake-

~
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have been made. The

official history of the § i
ranch, as told by the = ofguldawe
AWF, describes its = and oversight so

takeover by the Trust = that they won't dp
as a nearly inevitable = g, wrong things,

option.* Annexing
the area into nearby Manyara National
Park was ‘deemed unacceptable,” be-
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cause it would meet with too much
local resistance. Giving the land back to
the community, although it was origi-
nally theirs, was also “deemed unac-
ceptable”, because local people might
farm in the ranch, thereby fragmenting
important wildlife habitat and migration
routes. The only reasonable arrange-
ment, therefore, was for the Trust to
take over the ranch, on behalf of local
people and for their benefit. The land
would still belong to the communities
and they would derive benefits from
the tourist developments that would
occur in the ranch and by being able

to continue grazing their cattle in the
ranch according to the permit system.

Conspicuously absent from this narra-
tive is any discussion of people’s rights.
The fact that the land originally be-
longed to these people, and was taken
from them first by trickery and then

by administrative fiat, appears to be of
little consequence. Of primary concern
is the possibility that these people will
do something to fragment habitat and
block wildlife migration routes. They are
not described as rights bearing citizens,
but as junior stakeholders who are in
need of guidance and oversight so that
they won’t do the wrong things.

This account of events is also much dif-
ferent than those of local people. The
narrative that I collected from them
goes as follows: local people gave up
the land for the ranch under the mis-
taken impression that this was a tem-
porary arrangement. When they heard
that the land was being privatized they
began to lobby the government to re-
turn it to them. At one point it appeared
that these efforts would be successful,
as community leaders began to hear
through their networks that then Presi-
dent Benjamin Mkapa was favorable to
the idea of the land being returned to
the community. Shortly thereafter, in a

Policy Matters 15, July 2007

series of meetings to which they were
not invited, it was decided that the
ranch would be taken over by the Trust.
After leaving office, Benjamin Mkapa
was invited to join the AWF board of
trustees. Edward Lowassa, then MP

for the district and subsequently prime
minister, was named to the Board of
the Trust. Local people feel that these
appointments represent a conflict of
interests, since they also feel that these
elected officials were meant to protect
their rights and interests before those of
outsiders. In addition to feeling robbed
of land they feel is rightfully theirs, they
feel that they have not received ade-
quate benefits from the ranch, that they
are not adequately represented on the
Board, and that they are not kept ap-
prised of what the Trust is doing at any
given time.

The Trust also has authority to negoti-
ate for easements or purchase of land.
It has recently initiated Kwa Kuchinja
Easements for the Environment Through
Partnership (KKEEP), which seeks to
induce local people to move from wild-
life migration corridors with one-time
monetary compensations. When we
visited the Ranch

with students from %‘“h“nff“n’gh“s bg
the College of African gdqthﬂ”ﬂ”}’ft-
Wildlife Management, = mésed on 4 soclat

the Ranch’s Tanzanian = aputrapt between
community outreach =

person told us: “This Eo‘&z‘ma”dd

is not a safe place for = State~ not between
people to live. Our = stakeholders and
job is to help people Eotherstdlethold-

in these villages to =

understand that they 5”5”’0@”””
are not safe here.” goommumty—bdscd
The Ranch’s former Eorgqnizat{ontmd
manager told us that =

the AWF was also = a private bnvestor...

exploring the pos-
sibility of relocating people. He further
indicated that they were exploring the
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option of them moving to Hanang, 75
miles south.

Unfortunately, Hanang is also be-

set with land conflicts that have their
roots in state-sponsored wheat farms.
As these farms are privatized, local
people are fighting with each other and
outsiders for access to newly reregu-
lated land. The relocation of people to
Hanang would exacerbate these con-
flicts.4” We also encountered households
displaced from Hanang to our research
area, which were on the verge of be-
ing displaced again. The reregulation

of land throughout Tanzania, combined
with population growth, has led to
repeated internal displacements and
migrations that appear as localized land
conflicts.*® The situation is captured in
the words an informant who was dis-
placed from Hanang, then evicted from
the wildlife management area described
in the previous section (also sponsored
by the AWF), and currently facing pos-
sible displacement by KKEEP: “It’s like
we aren’t Tanzanians and this isn’t our
country. Wherever we go, we are told,
you can’t stay here.”®

an explosion of new types of conserva-
tion across the African continent. It has
also coincided with the proliferation of
state-sponsored protected areas. These
have in turn have been closely associ-
ated with the identification of tourism
as one of the key economic opportuni-
ties in rapidly privatizing African coun-
tries. Tanzania, already a major tourist
destination, has created more parks to
increase the absorptive capacity of its
tourist sector. Meanwhile countries that
have not previously been thought of as
tourist destinations (e.g. Chad, Ethiopia,
Gabon, and Mozambique), have jumped
on the protected area bandwagon in an
effort to capture their share of the tour-
ist market and more aid dollars.

These changes have created signifi-
cant opportunities for private investors
and international conservation NGOs,
the lines between which are becoming
increasingly blurred. In the case of the
Manyara Ranch, the AWF has repeat-
edly stated that it already has found an
investor to build a lodge in the ranch
just as soon as it is ready. One of the
main justifications for KKEEP is that it
will attract additional

Conclusion investors to the vil- = WEth the privatiza-
This statement, the sentiment of which lages bordering the = tipn of sovertign-
was echoed by many other respondents, ~ ranches. These op- = ty, the question of
goes straight to the heart of the ques- portunities have not = /

: : : only attracted inves- = Aman rights has
tion of human rights and conservation. y =

As I mentioned at the beginning of this tors, but also other ;WMJW/'II&SS
article, human rights by definition are conservation NGOs. = ctyaightforward,
premised on a social contract between Most recently the = Everyone nvolved
citizens and a state- not between stake- Nature Conservancy EMWMM&&M&
holders and other stakeholders or be- has announced its =

tween a community-based organization plans to begin ease- = consenvation is
and a private investor. The respondent ment interventions in = culpable.

Africa, modeled after
the AWF experience— envisioning sev-
eral million acres of key African habitats
under conservation easements.>°

quoted above recognizes that he is not
a citizen by this definition. There is no
social contract that protects from being
displaced by more powerful interests.

The central argument of proponents

The downsizing of states and the decen- : i _ |
of these kinds of interventions is that

tralization of state power has facilitated
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they also create economic opportuni-
ties for Africans. Since I have already
addressed this argument at length, I
will not say much more here, only that
benefits rarely accrue to those who pay
the biggest costs for these interven-
tions and there is little evidence that
potential local benefits can begin to
offset local opportunity costs for con-
servation. Most business opportunities
available to local people entail high risk
and low returns Most jobs generated by
investment and intervention do not go
to local people (most Tanzanian lodges
prefer to hire Kenyans and South Af-
ricans), and the ones that do are usu-
ally the lowest paying. Anyway, a job

is not strictly a benefit. It is an eco-
nomic exchange in which an individual
sells their labor to a firm and the firm
makes a profit from that labor.>! Part
of the reason that ecotourism is such

a growth industry is because of its low
labor costs. Tourists can enjoy services
and experiences that they could never
enjoy back home for a fraction of the
cost. Most fundamentally, it is neces-
sary to keep in mind that the problems
outlined in this article are not “outli-
ers”. Such problems are a common fea-
ture of conservation across the African
Continent.

Lost in all of this is the question of
rights. It is tempting to place the blame
for human rights abuses (both large and
small) on corrupt African governments,
which obviously have a great deal to
answer for. As I mentioned at the outset
of this article, however, the privatization
of sovereignty has rendered the ques-
tion of human rights much less straight-
forward. Everyone who is involved in
transnational conservation networks or
who benefits from such involvement is
culpable: private tour companies that
take over land from local people without
adequate compensation; international
NGOs that support the displacement of

Policy Matters 15, July 2007

local people to clear wildlife migration
corridors; and researchers/consultants
who reproduce they types of narratives
that keep the question of human rights
out of focus.

As Chambers writes, everyone in these
networks has both the efficacy and the
responsibility to bring about positive
change and to help undo the relation-
ships of inequality that exist within
these networks.>? Restoring sovereignty
to African states in a way that they

can (and will) uphold the rights of their
citizens is a tall order. However, creating
accountability and oversight through-
out the networks

that engage and = [we need] indepen-
interpenetrate with Edmtmppprtzum sinee
these states would iouroummtinﬁm-
be an important = ) .
first step. A key = m“doww&g
S rardformation = e eportlng of the

= eople who a
would be indepen- = Wiy}’ J
dent reporting of E““a”taking”
events and out- = benefiting from these
comes, perhaps by = [“eonsenvation” and
independent rap- = e Zﬁat wment” 7 i
porteurs, since our = ] in-
current informa- - terventions or ffrom.
tion is dominated = pegple hired by thews ...

by the reporting

of the very people who are undertaking
and benefiting from these interventions
or from people hired by them. We also
need institutional structures of over-
sight, like the World Bank Inspection
Panel, and an enforceable code of ethics
for individuals and institutions involved
with transnational conservation.

Jim Igoe (james.igoe@cudenver.edu) is a member of
CEESP and WCPA, with TGER and TILCEPA. He is Assistant
Professor of Anthropology at the University of Colorado at
Denver, President of BRIDGE (Bridge for Indigenous Devel-
opment and Grassroots Empowerment), and a senior fellow
of the Environmental Leadership Program. He is author of
the book Conservation and Globalization, which examines
conflicts between indigenous communities and national
parks in Tanzania and South Dakota, with examples from
around the world.
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Notes

1 As a Fulbright lecturer at the College of African
Wildlife Management, Mweka.

2 Igoe, 2005.

3 Agrawal and Gibson, 1999.

4 See Dowie, 1995; Chapin, 2004; Igoe and Crouch-
er, forthcoming

5 See Hibou, 2004, p4.

6 http://web.worldbank.org/WBSITE/EXTERNAL/EX-
TINSPECTIONPANEL/menuPK:64129249~pagePK:
64132081 ~piPK:64132052~theSitePK:380794,00.
html, accessed 5 April 2007

7 See Igoe and Kelsall, 2005.

8 West and Brockington, 2006; and West, Igoe, and
Brockington, 2006.

9 Igoe, 2007.

10 Heyden and Robbins, 2005; and Castree, in press.

11 Castree, in press.

12 Castree, in press.

13 De Soto’s ideas have been very influential in Africa,
especially in Tanzania where the President’s Office
hired him as a consultant for the countries informal
sector policy and national poverty alleviation strat-
egy.

14 e.g., Brett, 2006.

15 Neumann, 2001; Igoe and Croucher, forthcoming.

16 Brown, 2005.

17 McDermott-Hughes, 2006.

18 For a full discussion see Igoe and Croucher (forth-
coming).

19 Translated from Swabhili by the author.

20 This is very similar to the experience of Parakuyo
activists who complained to district authorities

following the evictions from the Mkomazi Game
Reserve in 1988 (Brockington, 2002).

21 For a full discussion see Igoe and Croucher (forth-
coming).
There are two sets of minutes. One, on file in Dar
es Salaam, says that the village agreed to join the
wildlife management area. The other, on file in the
village office, says that villagers would like more
information before making a decision. Of course it
will not be easy to prove which one of the two is the
forged document.

22 Translated from Swahili by the author.
23 See for instance, Igoe, 2003; Igoe, 2005.

The notable exception being the recent court victory of
San People against the Government of Botswana,
which will allow San groups to return to their tradi-
tional homeland inside the Kalahari Game Reserve.

24 cf. Mamdani, 1996.

25 Bonner, 1993; Neumann, 1998.
26 Garland, 2006.

27 Mbembe, 2001.

28 For a full discussion see Brockington and Igoe
(2006).

29 http://www.iucn.org/themes/ceesp/alert.htm, ac-
cessed February 23, 2007.

30 http://conservationrefugees.org/apf, accessed
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February 23, 2007.

31 http://www.mg.co.za/articledirect.aspx?articleid=
131438&area=%2finsight%2finsight__national%?2f,
accessed February 23, 2007.

32 Ferguson, 2006; McDermott-Hughes, 2006; Cernea
and Schmidt-Soltau, 2006; Igoe and Croucher,
forthcoming.

http://www.id21.org/insights/insights57/art02.html,
accessed February 23, 2007.

33 Special Team, The East African, January 31 2005,
“Mr. Jones Takes 25 Kenyan Rhinos to a Tanzanian
Reserve.”

34 Poole, R., "Heartbreak on the Serengeti,” National
Geographic, http://www7.nationalgeographic.com/
ngm/0602/featurel/index.html, accessed February
23, 2007.

35 From Singita web site http://www.singita.com/site/
about/news.asp, accessed on February 21, 2007,
also see

http://www.africanconservation.org/cgi-bin/dcforum/
dcboard.cgi?az=read_count&om=4387&forum=DCF
orumID3, accessed February 21, 2007.

36 Special Team, the East African, as in footnote 20
above.

37 The “big five” include elephant, rhino, buffalo, lion,
and leopard. A colonial-era big game hunt was not
considered a success unless the hunter returned
with at least one head from each of these animals.
These are coincidently the animals that present the
biggest threat to rural communities. Crop dam-
age caused by elephants near Tarangire has made
it nearly impossible for local farmers to harvest
enough food to feed their families from year-to-
year. Over the past ten years, habituated elephants
have even begun pulling the roofs off of people’s
houses and village storage facilities and eating the
relief food that has been stored within. Many farm-
ers have responded by seeking new places to live in
other parts of Tanzania, but with little success (Igoe
and Croucher, forthcoming).

38 Brockington, 2002.
39 Nelson, 2004.

40 See J. Lawi, “"Land Wrangle Threatens Serengeti
Village with Loss of Millions,” IPP Media, October
10t 2005,
http://www.ippmedia.com/ipp/guard-
ian/10/10/51527.htlm, accessed February 22,
2007. Grumeti Ltd. does not hunt in its exten-
sive hunting concessions, but still pays the full
complement of trophy fees to the Department of
Wildlife— about $300,000 per year, http://www.
africanconservation.org/cgi-bin/dcforum/dcboard.
cgi?az=read_count&om=4387&forum=DCForumID3
, accessed February 22, 2007.

41 Shortly following the election of President Jakaya
Kikwete in December of 2005, a government official
confided to me that Grumeti was now going to have
to renegotiate all its connections within the newly
reshuffled government. The following year the gov-
ernment finally announced that there were no plans
to relocate Serengeti Headquarter, to the relief
of park employees and the Chief Park Warden E.
Chacha, “No Relocation, Government Reassures SE-
NAPA Workers, September 28, 2006, http://www.
ippmedia .com/ipp/guardian/2006/09/28/75311.
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html, accessed February 23, 2007.

42 “Heartbreak on the Serengeti,” http://www7.
nationalgeographic.com/ngm/0602/featurel/
index.html, accessed February 22, 2007 and
“Your Own Private Africa,” http://travel.nytimes.
com/2006/09/24/travel/tmagazine/24tanzania.
html, accessed February 23rd, 2007.

43 http://travel.nytimes.com/2006/09/24/travel/
tmagazine/24tanzania.html, accessed February 23,
2007

http://www.dailynews-tsn.com/page.php?id=3217, ac-
cessed February 23, 2007.

44 USAID, 2006.
45 Sunba, Bergin and Jones, 2005.

46 These assertions are consistent with the observa-
tions of consultants hired by USAID to assess the
situation of the ranch in 2006. The exception being
their assertion that “all stakeholders” support the
Trust and the ranch.

47 http://www.landcoalition.org/pdf/kpsidconrpt.
pdf#search=%22hanang%?20land%?20conflicts%?22,
accessed September 2, 2006.

48 cf. Galaty, 1988.
49 Translated from Swabhili by the author.

50 http://www.nature.org/magazine/spring2007/fea-
tures/art20038.html, accessed February 23, 2007.

51 cf. McDermott-Hughes, 2006.
52 Chambers, 1996.
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